A DIGEST OF INDIAN LAW CASE: 


HIGH COURT REPORTS, 1862-1886, 


AND 


PRIVY COUNCIL REPORTS OF APPEALS FROM INDIA 
1836-1886, 


WITH AN INDEX OF CASES. 


COMPILED UNDER THE ORDERS OF THE GOVERNMENT OF INDIA 
BY 


JOSEPH VERE WOODMAN, 


OF THE MIDDLE TEMPLE, BARRBISTER-AT-LAW, AND ADVOCATES OF THE HIGH COURT, CALOUTTA, 


IN FIVE VOLUMES. 


Votume III. L—O. 


CALCUTTA: . 
PRINTED BY THE SUPERINTENDENT OF GOVERNMENT PRINTING, INDIA. 


(Price Ten Rupees.} 


CONTENTS. 


PAGE 
Taste oF Hrapinas, SuB-HEADINGS, &c. ‘ ; mn ‘ : ‘ Vv 
CorRRIGENDA . ° ‘ : ‘ ; : : ° : ‘: xv 
2941 


Diacest or Cases : : ;: ° ; . ‘: e 4 é 


TABLE 


OF 


HEADINGS, SUB-HEADINGS, AND CROSS-REFERENCES. 





The headings and sub-headings under which the cases are arranged are printed 
in this table in capitals, the headings in black type, and the sub-headings in small 
capitals. The cross-references are printed in ordinary type. 


Labour, Contract to supply— 
Labourers. 

LACHES. 

Land Acquisition. 

Lartd Acquisition Act (VI of 1857). 


LAND ACQUISITION ACT 
1870). 


Land belonging to Government. 

Land covered with buildings, Suit for rent of — 
Land for building purposes. 

Land held by joint owners. 

LAND RECLAIMED FROM THE SEA 
Land, Re-formation of — 


LAND REGISTRATION ACT (BEN- 
GAL ACT VII OF 1876). 


Land separated by change in course of river. 


(XxX OF 


Tand submerged. 

Land taken for public purposes. 

Land taken in excess in execution of decree. 
Landholder. 

LAND REVENUE. 

Land Revenue Act (Bombay). 

LAND TENURE IN BOMBAY. 
LAND TENURE IN CALCUTTA, 
LAND TENURE IN KANARA. 
LAND TENURE IN ORISSA. 
LAND TENURE IN SURAT. 
LANDLORD AND TENANT— 


1. Contract oF Tenancy, LAW GOVERNING— 
2. CONSTITUTION OF KELATION— 
(a2) GENERALLY. 
(6) ACKNOWLEDGMENT OF TENANCY BY Rz- 
CEIPT OF RENT, &C. 


OBLIGATION OF LANDLORD TO GIVE AND 
MAINTAIN TENANT IN POSSESSION. 





LANDLORD AND TENANT—continued, 


4, OBLIGATION OF TENANT TO KEEP JJOLDING 
DISTINCT. 

» LIABILITY FOR REN. 

. Rent In KIN. 

. TENANCY FOR IMMORAL PURPOSE. 

. PAYMENT or Renr— 


(2) GENERALLY. 
(6) Non-PAYMENT. 


9. NaATuRE oF TRNANCY. 

10. HoLpING OVER AFTER TENANCY, 

11. DamaacE To PREMISUS LET, 

12. Depuctions rxomM Ken, 

13. Revarns, 

14. Tax. 

15. ALTERATION OF CONDITIONS OF TENANCY— 


(2) POWER TO ALTRR. 

(6) Division oF TENURE AND DISTRIBUTION 
or RENT. 

(ce) CuaANay oF CULTIVATION OR NATURE 
OF LAND. 

(d) Digging WELLS or TANKS. 

(ec) Erecrion oy» BoiLpinas. 


TRANSFER BY LANDLORD, 
TRANSFER BY TENANT, 
ACCRETION TO TENURE. 
Rrant to Crores. 
Property IN TREES PLANTED ON LAND. 
ForFfEITURE— 
(a) Breacit or Conpitions. 
(6) DuentaL oF Tire. 


. ABANDONMENT Ok RELINQUISHMENT CF TEN- 
URE, 
KsgucTMENT— 


(a) GENERALLY. 
(4) Notice TO QUIT. 


v4, Burnpinas on Lan», Riaat to REMOVE— 
25, MIBRASIDARS. 


Land-marks, Obliteration of — 
LEASE-- 
1, CoXSTRUCTION, 


WwsT oo ou 


16. 
17. 
18, 
1%). 
20. 
al. 


23. 
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LBASE—continued. 
2. ZUB-I-PESHGI LEASE. 
Leasehold property. 
Leave to appeal granted without authority. 
Leave to appear and defend. 
Leave to defend suit without fees. 
Legucy. 
Legal necessity. 
Legal Practitioners Act. 
Legal Remembrancer, Appearance by— 
Legislature, Power of — 
Legitimacy. 
Leprosy, Incurable— 
Lessee, Right of — 
Lessee of Government, 
Lessor and lessee. 
Letter from Judge. 
Letter of advice. 
Letter of license. 


Letters between members of joint family and kurta 
of the family. 


LETTERS OF ADMINISTRATION. 

Letters of assignment. 

LETTERS PATENT, HIGH COURT, 
cl. 10, 

————- ¢l, 12, 

noe Cl, 15, 

——————- cl, 16. 

—_———- cl. 26. 

cl, 36, 

cl. 37. 


LETTERS PATENT, HIGH COURT, 
NORTH-WESTERN PROVINCES. 








— el. 10. 
el, 12. 
ol, 27. 
Lex fori. 
Liability for nuisance caused by works. 
LIBEL. 


License to practise as a pleader, Withdrawal of — 
License to sell liquor. 

LIBN., 

Light and air, Right to— 

Light aud air, Obstruction to— 

Lights, Obligation of vessels to carry— 
LIMITATION— 


1. Law or LIMIration. 
2 QUESTION OF LIMITATION, 
8, Statorses, &c., or Limitavion— 


(a) GENERALLY. 


LIMITATION — continued. 


Y Stature 21, Jao. I, o. 16. 
ec) Oupu, RvuiEs FoR— 
d) Bena. Rea. III oF 1798, 8. 14. 
e) Bena. Rea. VII or 1799, 8. 18. 
(/) Bom, Rea. I oF 1800, 8. 13. 
9g) Map. Rae. II oF 1802. 
h) Bena, Rea. II oF 1805, 
(‘) Bom. Rra. V oF 1827. 
(7) Act XXV oF 1857, 8. 9. 
(4) Aor IX oF 1859. 
1) Aor XIV oF 1859. 
(" Act IX or 1871. 
LIMITATION ACT, 1877. 
———-—. 8. 1, 

8. 2. 
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19. 
1, ACKNOWLEDGMENT OF DEBTS. 
2. ACKNOWLEDGMENT OF OTHE 





Rie@utTs. 

s. 20. 
——————— §. 21, 
————— 8, 22. 
—————= 8, 23. 
8. 25. 
8. 26. 
8. 28. 

sch. II, art. 3. 

—_———_ -——— art. 7. 

— art. 10. 

art. 11. 

art. 12. 

art. 138. 

- art. 14, 

art. 15. 

art. 16, 

art. 17, 

art. 23. 

art, 24. 

art. 29. 


-————_———_ art. 30. 
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LIMITATION ACT, 1887—continued. 








CuUTION, 


LIMITATION ACT, 1887—continued. 


art. 34. art, 110. 
art. 36. art, 118. 
art. 37. art. 115, 
art. 89. aac art Te. 
- art. 40. arts. 118, 119. 
__ art. 42. art, 120, 
art. 45. en At, 13], 
art. 46. : art. 122. 
eee eT Le - art. 1238. 
a art. 48. art. 124. 
—— art, 49. art. 125. 
art. BL art. 126. 
art. 52. art. 127, 
art. 53. art. 128. 
art. 56. art. 130. 
art. 59. —_——_____—__———— art. 18]. 
= art. 60. ————_—_—_—-___—_—— art. 1382, 
——__—__-___———. art. 61. 7 art. 134. 
art. 62. —_———__—_—_-————— art. 135. 
art. 63. art. 136. 
art. 64. art. 138. 
_ G4 BR art. 189. 
ecerereete siceainy 
esc — art, 69. ener 
pea — art. 72. eaanpon 
__ art, 73. art. 143. 
art. 75. iCable 
—— art, Bl. 1, INTEREST IN IMMOVEABLE PROPERTY. 
ZZ ae 6S: 2. ADVERSE ee he 
= art. 83. Ferrnere art. 146, 
aa art. 84, art. 147, 
eee art. 85. art. 148. 
hes, art. 86. art. 149. 
art. 89. art. 156. 
arena art. 90. — art, 164, 
—— ay ibs rename art. 165. 
: —_____—_——. art, 166, 
a. ne — ———. art. 167. 
———- art. 97. ere re tana e 
ec necks oot OU. | arts. 171, 171A, 171B, 

ee art 90: _ | art. 173, 
sais ioe TOS | Seaman eee Tay |. 
vee arts. 108, 104. ace abs 
Does art, 105. art. 178. 
art. 108. art. 179. 

a | 1, LAW APPLICABLE TO APPLICATION FoR Exx- 


art. 107. 


‘t 1° 
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LIMITATION AOT, 1887—continued. 
2. Prriop FROM WHICH LIMITATION RUNS— 
a) Continuous PRoceEDINGS. 
b) WHERE THERE WAS BEEN AN APPEAL, 
c) WHERE THERE HAS BEEN A REVIEW. 
(d) WHERE PREVIOUS APPLICATION HAS 
BEEN MADE. 
8. Natuny oF APPLICATION— 
(a) GENERALLY. 
(6) IngEGULAR AND DEFECTIVE APPLICA- 
TIONS. 


4, Srep in AID OF EXECUTION— 


(a) GENERALLY. 

b) Srrixina Case orF Finn, Errecr or— 

* RESISTANCE TO LuGAL PROCEEDINGS. 

(d) SUITS AND OTHER PROCEEDINGS BY 
DECREE-IOLDER. 

(ce) CoNFIRMATION OF SALE. 

(f) MISCELLANEOUS ACTS OF 
HOLDER. 


5. Norrcz oF EXECUTION. 
G6. OrpRe FOR PAYMENT AT SPECIFIED DATR. 
9, Joint DeEcrre— 


(2) JOINT DEOoRER-HWOLDERS. 
(8) Joinv JUDGMENT-DEBTORS, 


8. MEANING OF “Propri Court.” 
art. 180. 


DECREE- 


Liquidated damages. 
Liquidators, Power of — 

Liquor, Sale of — 

LIS PENDENS. 

Loan on security of land. 

LOCAL GOVERNMENT. 

Local inquiry. 

LOCAL INVESTIGATION. 
Lodging-house-keeper, 
Lodgings let to prostitute, Suit for rent of— 
LORD’S DAY ACT, 

Lost grant, Presumption of— 

LOTTERY. 

Lottery Act. 

Lottery oflice, Charge of keeping — 

Lottery tickets. 

Lunacy. 


LUNATIC, 


MADRAS ABKARI ACT. 
MADRAS ACT. 

1858—I. 
1865—X., 

s. 108, 

8. 114. 
MADRAS BOAT RULES. 











MADRAS BOUNDARY ACT 
Madras Civil Courts Act, 


MADRAS DISTRICT MUNICIPALI- 
TIES ACT, 


MADRAS FOREST ACT, 
MADRAS LOCAL FUNDS ACT. 
MADRAS MUNICIPAL ACT, 
MADRAS POLICE ACT. 
MADRAS REGULATIONS. 
1802—XXV. 

1802 —XXIX, 

1802—XX XIV. 
1816—XI, s. 10. 
1816—XV. 

1822—V. 

s. 8. 

8. 18. 

1822—IX, 

8. 5. 
—_—_—_—_—_————. ss. 29, 35. 
MADRAS RENT RECOVERY ACT. 
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ss. 57, 68. 
s. 69, 
MADRAS REVENUE RECOVERY 
ACT. 
8. 1. 
8.2 
s. 36. a 
ss, 38, 39. 
MADRAS TOWNS IMPROVEMENT ACT, 
s. 1. 
s. 9. 
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MADRAS TOWNS IMPROVEMENTS 
ACT—continued. 


s. 38. 
ss. 58-62. 
ss. 61, 62. 
8. 62. 
ss. 64, 72. 
s. 85. 
ss. 138, 139. 
s. 154. 
s. 165. 
s. 168. 
sch. B, cl. 4. 
sch, C, 
“¢ Mafee birt” tenure. 
MAGISTRATE: 
MAGISTRATE, JURISDICTION OF— 


1. APPEARANCE OF JURISDICTION ON PROCEED- 
INGS. 
. GENERAL JURISDICTION. 
. TRANSFER OF MAGISTRATR DURING TRIAL. 
& Powens OF MAGIrTRATES. 
. REFERENCE BY OTHER MAGISTRATES. 
. COMMITMENT TO SESSIONS COURT. 
. WITHDRAWAL OF CAS8ES, 
. R&-TRIAL OF CABES. 
. REVIEW OF ORDERS. 
. SPECIAL ACTS— 
Act XIX oF 18388 (Coastina VxssELs, 
Bomsay). 
Act XXVI oF 1850 (Towns ImPRovE- 
MENT, BOMBAY). 
Act XXXV oF 1850 (Frnrnizs, Bombay). 
act XXII oF 1853 (Pokrs anp Port 
Duss). 
Act I o27 1858 (Computsory Labour, 
MApRaAs). 
Benaat Aor III oF 1863 (TRANSPORT OF 
Native LABOURERS). 
Bombay Act 1X or 1863 (CoTTON Fravps). 
BomBpay Aot VIII or 1866 (Portsunous 
Drva@s). 
Bomuay Act V or 1879 (LAND REVENUE). 
BoMBAY RueGuLation XX1 oF 1827 (OrruM). 
CaTTLE Trespass Act, 1857. 
CHOWKIDARS. 
ILLEGAL CONFINEMENT. 
Mapras Act III or 1865. 
MADRAS REGULATION XJ oF 1810. 
Mapkas ReEauration 1V or 1821, 
MERCHANT SEAMEN’S ACT, 1859. 
PEeNnAT CoOvE. 
Porice Act, 1861. 
Post Orricr Acts, 1854, 1866. 
RatLtway Act, 1854. 
REGISTRATION ACTS. 
Satrt LAws. 
Sramp Act, 1869. 
WHIPPING. 
WITNESS. 


Mahomedan Ecclesiastical Law. 


Ce be 


jaa 
COONTA 


ix 


Mahomedan family adopting Hindu enstoms. 
MAHOMEDAN LAW, 


MAHOMEDAN LAW—ACKNOWLEDG- 
MENT. 


MAHOMEDAN LAW—BILL OF EX- 
CHANGE, 

MAHOMEDAN LAW—CONTRACT, 

MAHOMEDAN LAW—CUSTODY OF 
WIFE, 

MAHOMEDAN LAW—CUSTOM., 

MAHOMEDAN LAW-CUTCHI ME- 
MONS. 


MAHOMEDAN LAW—DEBTsS, 
MAHOMEDAN LAW—DIVORCE. 
MAHOMEDAN LAW—DOWER. 
MAHOMEDAN LAW—ENDOWMENT. 
MAHOMEDAN LAW—GQGIFT— 

1. LAW APPLICABLE TO— 

2. CONSTRUCTION, 

3. VALIDITY, 

4. REVOCATION. 
MAHOMEDAN LAW—GUARDIAN. 
MAHOMEDAN LAW—INHERITAN CE. 
MAHOMEDAN LAW—JOINT FAMILY. 
MAHOMEDAN LAW~—KAZI. 
MAHOMEDAN LAW—MAINTENANCS. 
MAHOMEDAN LAW—MARRIAGE., 
MAHOMEDAN LAW—MUSJID. 
MAHOMEDAN LAW—PRE-EMPTION— 

1. Riaut or PRRr-EMPTION— 

(2) GENERALLY. 
(6) Co-sirARERS. 


(c) PRre-eMPTIONn IN Towns. 
(d) Mortaaaks 


(2) WAlvER OF Riaut OR RRFUSAL TO PUR- 
CILASE 


2. PRE-EMPTION AS TO PoRrTION OF PROPERTY, 
3. CEREMONIRS. 


4. MISOELLANEOUS CASEs. 


MAHOMEDAN LAW—PRESUMPTION 
OF DEATH. 


Mahomedan Law —slavery. 
MAHOMEDAN LAW--SOVEREIGNTY 


MAHOMEDAN LAW—USURPED PRO- 
PERTY. 


MAHOMEDAN LAW—USURY. 
MAHOMEDAN LAW—WIFE. 
MAHOMEDAN LAW—WILL. 
MAINPRIZE. 

Maintenance. 


MAINTENANCE, ORDER OF CRIMI- 
NAL COURT FOR— 


Maintenance, Suit for— 


MAJORITY ACT (IX OF 18785), s. 8. 
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MAJORITY ACT (TX OF 18765)—conti- 


nued, 

s. 2. 

s. 3. 

MAJORITY, AGE OF— 

MALABAR LAW — CUSTODY OF 
CHILD. 

MALABAR LAW—CUSTOM. 

MALABAR LAW—ENDOWMENT. 

MALABAR LAW—GIFT. 

MALABAR LAW—INHERITANCE. 

MALABAR LAW—JOINT FAMILY. 

MALABAR LAW—MAINTENANCE. 

MALABAR LAW—MORTGAGE, 

MALICE. 

MALICIOUS PROSECUTION. 

Malikana. 

« MAMLATDAR, JURISDICTION OF—. 

Mamlatdar, Order by — 

Mamlatdar’s Court. 


MAMLATDARS’ COURTS ACT, BOM- 
BAY, III OF 1876. 


Manager. 
ae AGER OF ATTACHED PROPER- 





Manager of estato of lunatics, Security by— 
Manager of joint estate. 
Manager of joint Hindu family. 


Manager of two estates, Suit for balance of account 
by zemindar against— 


Manager under Regulation V of 1812, Order appoint- 
ing— 

MANDAMUS, 

Manorial dues. 

MAPILLAS. 

Maps. 

Market rate. 

MARRIAGE, 

Paes ACT (CHRISTIAN), V OF 


Marriage presents, Suit to recover— 
MARRIAGE SETTLEMENT. 
Married woman, Enticing away— 
Married woman, Liability of— 


MARRIED WOMAN’S 
ACT, ss. 8 & 9. 


Masses, Bequest for performance of — 
Master, Liability of — 

Master, Lien of, for wages and disbursements, 
MASTER AND SERVANT. 

Maurasi tenure. 


PROPERTY 


MAXIMS. 

MEASUREMENT OF LANDS. 

Medical examination. 

MEDICAL OFFICER. 

Memorandum of appeal, Return of, for correction. 
Memorandum of Association, Material variance in— 


MERCHANT SEAMEN’S ACT (I OF 
1859), 8. 83. 


MERCHANT SHIPPING ACT 
18 VICT., c. 104). 


ss. 43, 66. 
s. 207. 
8. 243. 


as ce T SHIPPING ACT (IV OF 
5). 


7 & 





s. 3. 

8. 5. 
Merchants, Law of — 
MERGER. 
MESNE PROFITS— 


1. Riant TO, AND LIABILITY FOR— ; 

2. ASSESSMENT IN EXECUTION AND SUITS FOB 
MESNE PROFITS. 

3 MopE oF ASSESSMENT AND CALCULATION. 


Military authorities, Jurisdiction of— 

Military Code. 

MILITARY COURTS OF REQUEST. 
Military officer. 

MINISTERIAL OFFICER. 

MINOR— 


. EVIDENCE OF MINORITY. 

. LIABILITY ON CONTRACTS. 

. LIABILITY FOR TORTS. 

. Custopy oF Minors (Act IX or 1861, 
&C.). 

. REPRESENTATION OF MINORS IN Suits. 

. CASES UNDER Minors Act, Bombay, XX 
OF 1864. 

Minority, Disability of — 

Mirasidars, Right of — 

Misappropriation of property. 

MISCARRIAGE, 

MISCELLANEOUS PROCEEDINGS. 

MISCHIEF, 

Misdirection. 

MISJOINDER. 


Misprision of treason. 


co St & 6 bo mw 


Misrepresentation, ° 


Mistake, Condition imposed by non-fulfilment of — 

Mistake, Money paid by, in excess in satisfaction of 
decree. 

Mistake, Suit brought under, or want of inquiry. 
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Mistake of fact. 

Mistake of fact, Agreement made under, effect of-— 
MOFUSSIL COURTS, POWER OF. 
Mohunt. 

Mohunt, Personal estate of — 

Mokurrari istemrari. 

MOKURRARI TENURE. 

MONEY HAD AND RECEIVED. 

Money illegally levied as tax, Suit to recover— 


Money obtained by collusion and fraud, Suit to 
recover— 


MONEY PAID. 


MONEY PAID UNDER PROCESS OF 
DECREE, 


Money payable by instalments, 
Money payable on demand. 
Money, Suit for specific sum of— 
Money-decree. 

Moncy-value. 

MOOKTEAR., 
MOOKTEARNAMAH., 
MORTGAGE— 


1. Form OF MORTGAGES, 

2. CONSTRUCTION. 

3. PossEssION UNDER MORTGAGE, 

4. PoWER OF SALE. 

5. SaLk oF MoRTGAGED PROPERTY— 
(2) Riaurs oF MortTaaGEss, 
(6) MONEY-DECREES ON MORTGAGES, 
(c) PURCHASERS, 


G. MARSHALLING. 
7. ‘TACKING. 
8, REDEMPTION— 
a) Ricur OF REDEMPTION. 
% REDEMPTION OF PORTION OF PRro- 
PERTY. 
(c) REDEMPTION OTHERWISE THAN ON Ex. 
PIRY OF TERM. 
(d) Mopg oF REDEMPTION AND LIABILITY 
TO FORECLOSURE. 


9. FoRRECLOSURE— 
(a) RiaHt oF FORECLOSURE, 
(6) DEMAND AND NoTIcE OF FORECLO- 
SURE. 
10. Accounts. 


Mortgage-bond creating charge on immoveable pro- 
perty. 


Mortgage-debt. * 


Mortgaged property. 

Mortgagee. 

Mortgagor and mortgagee. 

Mortmain, Statutes of — 

Mother. 

Motions, Taking further evidence on— 


Moulmein, Judge of 

Moveable property. 

Mowra flowers, Possession of, for distillation. 
MULTIFARIOUSNESS. 

Municipal Boards, Control over— 
MUNICIPAL COMMISSIONERS. 
Municipal Committee. 

Municipal Corporation. 

Municipal Courts, Jurisdiction of — 
MUNICIPAL DEBENTURES. 
MUNICIPAL NOTICH, 
MUNICIPAL TAX, 

MUNSIPF. 

MURDER. 

Mutarafa. 

Mutiny Act. 

Mutual dealings. 

Mutwalli, Removal of— 

Mutwalli, Suit to remove— 


MUTUAL BENEFIT SOCIETY. 


Nadi bharati. 

Naib. t 

NARVA TENURE. 

Native Christians. 

Native State or Prince in alliance. 
Navigable river. 


ae NAZIM OF BENGAL DEBTS 


NAWAB OF CARNATIC’S ACT, 

NAWAB OF SURAT, 

NAZIR. 

Necessity for alienation, 

NEGLIGENCE. 

NEGOTIABLE INSTRUMENTS, SUM- 
MARY PROCEDURE ON— 

Negotiable Instruments Act, 

Nephew. 

New trial. 

Next of kin, Creditor of — 

Next of kin, Liability of sharo of, for barred debt. 

Next of kin, Purchaser from— 

Non-acceptance. 

Non-appearance, Effect of — 

Non-delivery. 

Non-joinder. 

Non-payment of rent. 


NORTH-WEST PROVINCES LAND 
VENUE ACT, : — 


8. 43. 
s. 113 
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North-West Provinces Municipal Improvements Act. 


NORTH-WESTERN PROVINCES AND 
OUDH MUNICIPALITIES ACT (XV 
OF 1878). 


s. 28. 
~ g. 43, 
(XV of 1883), s. 69. 


NORTH-WEST PROVINCES 
ACTS. 


RENT 


s. 1. 

8. 2, 

8. 3, 

8. 7. 

8, 14, 
8, 93. 
8. 04. 
8. 128. 
8.171. 
8. 208. 
Note of judgment to explain decree. 
Notes of evidence, 








Notice. 

Notifications (Government) 
Novatioa. 

“ Now on her passage,” Meaning of — 
NUISANCEH— 


1. MIscenLANRors Cases. 
2. Unper Crmminat Procepurer Conprs. 
8, Puntro NUISANCE UNDER PENAL Cops. 


Nuncupative will. 


OATH. 

OATHS ACT (IV OF 1872). 
(X OF 1878), 

Objection taken for first time on appeal. 

Objections, 


Objections to report of Commissioners for taking ac- 
counts, Memo. of — 


OBSCENE PUBLICATION. 
OBSTRUCTING NAVIGATION. 
Obstructing public way. 

Obstructing road. 

Obstruction, Removal of — 

Obstruction to flow of water. 

Occupancy. 

Occupant. 

Occupiers and owners, Fine imposed on— 
Offence aguinst public justice. 


OFFENCE COMMITTED BEFORE PR- 
aon CODE CAME INTO OPERa- 


Offence committed during judicial proceeding. 
Offence committed in contempt of Court. 


OFFENCE COMMITTED ON THE 
HIGH SEAS. 


OFFENCE COMMITTED UNDER 
THREAT, 


OFFENCE RELATING TO DOCU- 
MENTS. 


Offence, Specification of — 

Offer made without prejudice. 
Office, Suit to establish right to— 
Officer acting in two capacities. 
Officer appointed to conduct appeal. 


Officer of Court having personal intorest in suit on 
behalf of infants. 


Officer of Government. 


Officer of Sea-Customs, Liability of, for act done 
without jurisdiction. 


OFFICER, LIABILITY OF— 

Official Assignee. 

Official letters. 

OFFICIAL TRUSTEE, * 
Official Trustees Act. 

Omission to consider effect of documentary evidence, 
Omission to decide issue. 

Omission to examine witness, 

Omission to give information of offence, 

ONUS PROBANDI— 


Account. 

. Account Books, ENTRIES IN— 

. AGENT. 

. ARBITRATION, 

. ATTACHMENT IN EXECUTION. 

. BounpDaky. 

. CLAIM TO ATTACHED PROPERTY, 

. CONTRACT, 

. CONTRIBUTION, 

. Custom. 

. DAMAGES. 

2. Desror AND CREDITOR. 

. DECLARATION OF TITLE. 

. DECREES AND DEEDS, SUITS TO SET ASIDR— 

. DOCUMENTS RELATING 10 LOANS, Exxcu- 
TION OF, AND CONSIDERATION FOR, AND 
Casks OF MonEY LeEnNt, 

1G, EASKMENTS. 

17. ESECTMENT. 

18. ENHANCEMENT oF RENT, 

19. GENEALOGICAL DESCENT. 

20. Hinpvu Law— 


(a2) ADOPTION, 

(6) ALIRNATION. 

(c) MAINTENANCE. 

(d@) SrRIpuAN, 
21. Husband AND WIFE. 
22. INTERVENORS, 
23. LANDLORD AnD TENANT, 
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ONUS PROBANDI— continued. 


24. LEGITIMACY. 

25. LIMITATION AND ADVERSE POSSESSION. 
26. MESNE PROFITS. 

27. MiNoRIry. 

28. MorTGAGR. 

29. NorIce. 

30. PARTITION. 

31. Possession AND Proor oF TITLE. 
32. PRE-EMPTION. 

33. RECOGNISANCE TO KEEP PEACE. 
34. RELINQUISHMENT OF PORTION OF CLAIM. 
35. RESUMPTION AND ASSESSMENT. 
36. SALE oF Goops. 

$7. SALE FOR ARREARS OF REVENUE. 
38. SALE FOR ARREARS OF REnN1. 
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Oral evidence. 


Order allowing commission to Administrator Gen- 
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2989.— Case 96, reference to case, for “WW. R., Act KX” read “2 W.R., Act X.” 
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3228.— Under section 23, for * Art. 144--Interest in immoveable property” read “ Art. 
145 ”’ 

4114.—After heading “OATHS ACT” for “IV of 1872” read “VI of 1872.’ 
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I. L. R., 7 Bom., 379 
14 W. R., Cr., 29 
18 W. R., Cr., 58 
SW. B., Cr., 68 
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[3 B.L. R., A. Cr., 398 


LACHES. 


See ACQUIESCENCE . I. L. R., 1 AlL, 82 
{2 Mad., 114, 270 
22 W. R., 267 


See LIMITATION Act, 1877, ART. 113. 
[I.L. R., 2 Calc., 323 
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CuaktEeR ACT, 8. 15—Civin Cases, 

22 W. R., 5622 

5 Bom., A. C., 63 

18 W. R., 87 
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LACHES — continued. 


1. ———_—_—- Doctrine of laches, Appli- 
cation of.—Suits for which period of limitation is 
provided.—The equitable doctrine of dackes and 
acquiescence docs not apply to suits for which a 
period of limitation is provided by the Limitation 
Act. Ram Rau v, Raga Rav . 2 Mad, 114 


Tanrck CHunpEeR BHUTTACHARJEE v. Horo 
SuNKUR SANDYAL . 22 W. R., 267 


2. —_—___—_—_——_—— Suits for which 
period of limitation is provided.—Mere laches, or 
indirect acquiescence short of the period preseribed 
by the Statute of Limitations, is no bar to tho 
enforcement of ® right wubsolute vested in the plain- 
tiff at the time of suit. Semble,—Tho doctrine of 
acquiescence or laches will apply only to eases, if 
such there are, in which they can bo reyardcd as 
a positive extinguishinent of right. When they go 
merely to the remedy, the Courts bave no power 
arbitrarily to substitute on extinguishing prescrip- 
tion different to that determined by the Legislature. 
PEDDAMUTHULATY v. TIMMA PEDDY 

{2 Mad., 270 


3. —_—__—_—__—— Mortgrgor.—Limit- 
ation Act, 1859, s. 1, cl. 15. Estoppel.—Theo laches 
of a mortgagor in taking no steps for many years to 
enforce his alleged rights may afford evidence 
aginst the existence of those rights, but cannot 
estop him from asserting them, If they do exist, at 
any time within the period of sixty years allowed by 
section 1, clause 15, Act XPV of 1859.) On account 
of the plaintiff’s aches the Judicial Cominittee dis- 
allowed mesne profits prior to the date of the insti- 
tution of the suit, which had been allowed by the 
High Court. Juaggurnatu Samoo v, Suan Mano- 
MED HossEe1Nn 
4B.L.R., 386: L. R., 21. A., 49 
23 W. R., 99 
4. Reversioners suing 
within period of limitation but after delay in 
knowing their rights.—When  reversioners bring 
their suit within the period of limitation allowed by 


2B 
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LACHES.—Doctrine of laches, Application 
of—continued. 


law, delay in asscrting their rights is not by itself 
sufficient to justify a finding that they have assented 
to the invasion of the right which necessitates their 
applying for relief, DULLEEP SINGH v. SREE- 
K1SHOON PANDAY . . ‘ . An. W,, 83 


5. Delay in suing.— 
Suit not barred by limitation—A suit in which 
plaintiff claimed to have a drain closed on the ground 
that it passed through his land, having becn dismiss- 
ed because the delay in bringing it amounted to 
consent,—Held that the Courts of this country have 
no power to refuse relicf on the ground of mere de- 
lay, where the plaintiff establishes a right not affected 





by limitation. RampuuL Savoo v, MisreE LALL 
(24 W. R., 97 
6. | Delay in execution 





of deoree.—Interest, Right to.—As loug as 0 deeree- 
holder docs not incur the loss of right by limitation, 
he cannot: be deprived of the interest which his de- 
eroe gave him, on the ground of his dilatoriness in 
taking out exceution. Mopioo Soopun Koy Cuow- 
DHRY v. BUIKAREE Roy Chowpnry 

[5 W. R., Mis., 11 


7. Delay wn execution 
of decree.—Debt barrel hy limitation.—Admission 
of debtor.—Vhe decision. of the Full Bench, Bissessur 
Mullick v. Dhiraj Mahatab Chand Bahadoor, B. L. 
R., Sup. Pol., 967: 10 W. R., F. B., 8, that a deeree 
onco barred is always barred, for the reason that no 
proceedings in exceution can be valid if instituted 
after three years from the date of the last proceeding, 
was held to apply in a case where the adniissions of a 
judgment-debtor were pleaded in condonation of the 
deeree-holder’s laches in exceuting his decree. Bmtoo- 
putty LALL TEWARER v, SoocuEE SeEKHTR Moo- 
KERJEE ; , 12 W. R., 255 


8. Delay in 
suiag.—Where a plaintiff sued to recover certain 
property as wugf, on the ground that the mutwali 
and his ancestor (a former inutwali) had) miscon- 
ducted themselves by selling to some of the defend- 
ants the property which was the subject of the 
endowment, and where it appeared that the plain- 
tiff lay by for nearly twelve years from the time 
when the vendees purchased and were put into pos- 
session, it was held that he was not entitled to the 
assistance of the Court. BuuURRUCK CHUNDRA Sa- 
00 v. GOLAM SHURUFF . 10 W. R., 458 


9. Right of person 
guilty of laches against subsequent purchaser twith- 
out xotice.— A. bought land from B. in 18 48, entered 
into possession, and in 1852 went abroad. 101853 C. 
bought the same land from 2. without notice of A.’s 
purchase, the land being then registered in B.’s name, 
fleld, in a suit brought in 1859, 4. could not eject 
C., having forfeited his right by his own daches. 
CHIDAMBARA NAYINAN v, ANNATA NAYKKAN 

















: [1 Mad., 62 
But sec VanaBDHADRA Pitta vr. Wari Rama PIL- 
LAL , : : ; . o Mad, 38 
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LACHES.—Doctrine of laches, Application 
of—continued. 

10. Contract Act, 
1872, 38. 13, 20.—Bill of exrchange.—Mistake.— 
Void agreement.—On the 3rd March 1881 N. drew 
a bill in English at Cawnpore in favour of F. on a 
Calcutta firm and gave it to F’s agent, who did not 
understand English. F.’s agent kept the bill till the 
10th March 1881 without ascertaining its nature. 
On that date the Calcutta firm on which the bill was 
drawn became insolvent. F. subsequently sued N, for 
the money he had paid for the bill, on the ground that 
his agent had asked N. for a bill drawn on himself 
and not one drawn on the Calcutta firm. J, asserted 
in defence to the suit that 7’s agent had not asked 
for a bill drawn on himself, but merely for a bill on 
Calcutta. J/eld that, assuming that the sale of thic 
bill was void by reason of both parties being under a 
mistake as to the bill, yet A. could not recover the 
amount of the bill from M. because his agent had 
been guilty of gross negligence in taking the bill and 
keeping it so long without ascertaining its nature and 
applying for redress. NIGHTINGALE v. FAIZ-ULLA 

(I. L, R., 4 AIL, 334 


IL, Mortgagee not 
taking possession after usufructuary mortgage.—~-An 
usufructuary mortgage of lands was exccuted in 
1846, but the mortgagee did not enter into possession. 
In 1852 his representative, the plaintiff, conmenced 
a suit to obtain possession, but allowed it to drop, In 
1854 he commenced the present suit for the same ob- 
ject. Held that laches could not be imputed to the 
plaintiff from the date of presenting the plaint in 
1852, and that the produce from that date should be 
accordingly awarded him, LAKSHMI NARAYANA ?. 
RaMAPA CHAKKIRA . ‘ : . 1 Mad, 70 


12. Mortgage, Suit 
for redemption of.—Neglect in applying in time for 
exccution of decree for possession.—Fresh suit for 
redemption.—The plaintiff in this suit claimed pos- 
session of certain property by redemption of a usu- 
fructuary mortgage of it which he had given the de- 
fendants. The plaintiff had previously sued the de- 
fendants for possession of the property by redemp- 
tion of the mortgage and had obtained a decree for 
possession of it, bat had not applied for execution of 
such decree within the time allowed by law. Held 
that the plaintiff, having obtained in the former suit 
a decree for possession of the property, and having 
by his own neglect lost his right to execution of such 
decree, could not be permitted to revert to the posi- 
tion which he held before the institution of that suit, 
and to bring a fresh suit for possession. Golam Hos- 
seine. Alla Rukhce Beebee, 3 N. W., 62, followed. 


ANRUDU SINGH t. SHEO PRASAD 
(I. L. BR. 4 AlL, 481 


18. Application to 
amend decree.— Delay.—W bere a decree-holder came 
in, after the lapse of some three and a haM years, and 
when one of the Judges who made the order ceased 
to be a Judge of the Court, to ask for an amendment 
of the decree by allowing her the costs of all the re- 
mands that took place in the case,—Held that, ufter 
stich a delay, the Court could not make such an order, 
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DLACHES.—Doctrine of laches, Application 


of—continued. 


or even say whether the decree-holder was entitled to 
these costs. OoDAY TakA CHOWDRAIN v. JONAB 
Aul CHOWDRY . , . . 17 W. R., 358 


14, Omission to ap- 
peal from order,—Acquiescence, Presumption of.— 
Where the Assistant Commissioner in execution in 
1857 acted without jurisdiction in giving interest 
when the decree did not award it, and the claim for 
interest was disallowed by the Deputy Commissioner 
in exeeution in 1865, and the Deputy Commissioner’s 
order was reversed in appeal by the Judicial Commis- 
sioner, on the ground that the Assistant Commis- 
sioner’s order was a judicial one from which no ap- 
peal had been preferred,—Held, by the High Court, 
that it was too late now to interfere with an order 
passed so long ago us 1857, as the Judgment-debtor, 
by neglecting to appeal, must be presumed to have 
nequieseed in that order, Ram KERAN DEO 1». 
FuumMa Biber . : . TW. R., 37 


15. Defence show- 
ing great delay on part of defendant.—Suit for ar- 
rears of rent.— Plaintiffs (putnidars) sued the defend- 
ants (dur-putnidars) for arrears of rent. The de- 
fendaats alleged that a part of the land had been 
tuken by the Government, twenty-four years previ- 
ously, for the purposes of railway, and they clanued 
an abatement on that ground. 
tion Act does not in terms prevent a defendant from 
setting up such a defence ; but that the great delay in 
this case, combined with other circtuiustances, disen- 
titled the defendants to any relicf in a Court of 
Equity. Ram NARAIN CHUCKERBUTTY v. POOLIN 
Lenant LALL Sincu le ~2CL R56 








16... ——————______———_ Ignorance of 
Ameen’s proceedings in demarcating land.— Delay. 
—In execution of adeerce for possession of land, an 
Ameen having been deputed to demareate the land, 
the defendant pleaded, nearly a year after the demuar- 
cation, that he had been entirely ignorant of the 
Ameecn’s proceedings,  feld that an opportunity 
should be given to the defendant of substantiating 
his plea; but that if plaintiff could prove that defend- 
ant had even indirect notice of what was transpir- 
inv, the lower Court should refuse to go into the 
question after so long adelay, CoLLectok oF Mon- 
Guyk v, Buopany Persuap . 25 W.R.,183 


17. Loss of Govern- 
ment promissory notes,—Suit on agreement to obtain 
duplicate, or restore value.-—Plaintiff’s relative bor- 
rowed moncy from defendant on the security of a 
Government promissory note which was stolen from 
defendant in 1865, and defendant advertised the loss, 
In 1865 an ikrar was executed between the parties, 
Whereby defendant was bound to take steps, assisted 
by plaintiff, to procure a duplicate. The note was 
endorsed, not in defendant’s, but in plaintiff’s name, 
and no steps whatever were taken by pluintiff until 
1869, when the note turned up in the Currency 
Office, Defendant being unable therefore to perform 
his part of the contract,— eld that any neglect. that 
had taken place in obtainiug # duplicate was entirely 


lil 
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LACHES.— Doctrine of laches, Application 


of—vontinued, 


owing to the plaintiff’s Jaches and that he was not 
entitled to recover on theikrar, KAMINEE Denta 0. 
Rapuwa SuamM Koonpoo . . 18 W. R., 58 


18, ——__——__—_—____—_—__—__——_ Omission to re- 
gister certificate of sale.—Right to second certifivate 
for purposes of registration — Quere,—W hether 
the Subordinate Judge should have issued a now 
certificate of sale after the original one had been 
rejected by the Court as being unregistered in order 
that the plaintif! might register it, the plaintiff 
having already lost, by his own /aches, the right to 
register the original certificate. LALDITAL LAKHIM- 
DAs v, KAMALUDIN Husen Kuan , 12 Bom., 247 


19, ———_——_———————————— Presumption 
against persons who do not enforce their rights.— 
Unexplained delay.— Disturbance of long possession. 
—Dispute as to chur lands.—The presumption that 
usually arises against those who slumber on their 
rights is the stronger when applied to rights, the 
subject-matter of which (as in the case of churs) is 
in a constant state of change, and the proof of which 
is rendered more than usually difficult by lapse of 
time. In this case plaintill sought to oust from 
possession persons who had enjoyed the property in 
question from 1835 to the present time; and as he 
was responsible for nearly twenty years of that, 
delay, the Privy Council required to be satisiind by 
clear proof of the grounds which he alleged for dis- 
turbing a possession of such long continuanes, nnd 
were of opinion that plaintiff had failed) to prove his 
case, inasmuch as he had not proved the lands: whieh 
had re-formed (if lands had re-formed in the bed of the 
river) to have been the same as those whieh: belonged 
to his predecessors and hind been diluviated, nor lind 
he proved his title upon the gronnd of the locus in 
quo being an accretion to any lands of which he was 
possessed. SuUAM CHAND Bysack vo. KIsukeN Pro- 


SAUD SURMA 
[18 W. R., 4: 14 Moore’s I. A., 595 


LAND ACQUISITION. 
See STATUTES, CONSTRUCTION OF — 


{12 Bom., 250 


LAND ACQUISITION ACT (VI of 1867). 


Sce CASES UNDER ARDITRATIONARKBI- 
TRATION UNDER SPECIAL ACTS AND Iu- 
GULATIONS—Acr VI o# 1807. 


See DAMAGHS—MEASURE AND 
MENT OF DAMAGES-~'TouTs, 

(6 Bom., A. C., 116 

See DAMAGES~Suits ¥Yor DAMAGES— 

Breacn or Contuacr ,8 W. R., 827 


See CASES UNDER LAND ACQUISITION 
Act (X oF 1870). 

See LIMITATION Act, 1877, 8. 19 (1859, 
8. 4)--ACKNOWLEDGMENT IN RESPECT 
OF OTHER Ricutrs . LW.R.,,! 
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LAND ACQUISITION ACT—continued. 
(X of 1870).—Ilgh Court.— Powers 


of superintendence.—T he Courts established under Act 
X of 1870 are Courts subject to the appellate jurisdic- 
tion of the High Court, and not the less so because 
an appeal lies to the High Court from their decisions 
in certain cases only. The High Court consequently 
has the power of superintendence over those Courts 
under section 15 of 24 and 25 Victoria, Cap. 104. 
IN THE MATTER OF THK PETITION OF ABDOOL ALI 
{15 B. L. R., 197 


Aspoon ALI v. VERNER. VERNER v. 
. 23 W. R., 73, 239 





8. C. 


Agspvoonu ALl . - 


s. 15. 


See SreciaAL APPEAL—ORDERS SUBJECT 
to ArveaL . ILL. R., 9 Calc, 838 


Reference by Collector to 
District Court.--Land claimed ty Collector on 
behalf of Government or Municipality.— The scope 
and object of the Land Acquisition Act (X of 1870) 
is to provide a speedy method for deciding the 
ainount of the compensation payable by the Col- 
lector, when such amount is disputed, and the person 
or persons to whom if ix payable. Section 15 of the 
Land Acquisition Act contemplates a reference when 
the question of the title to the land arises between the 
claimants who appear it response to the notice issued 
under section 9, and wie set up contlieting claims 
one against another as to the land required, which 
the District Judge as between such persons can de- 
temnine, The Collector has no power to make a re- 
ference to the District Judge under section 15 in cases 
in which he claims the land in question on behalf of 
Govermnent or the Municipality, and denies the title 
of other claimants, and the Distriet Judge lias no 
jurisdiction to entertain or determine such reference. 
Impab ALL KAN 2, COLLECTOR OF FARAKHARAD 

LI. L. R., 7 All, 817 


88. 16 & 17,—4ct VI of 1857, 8, 
Acquisition of land by Government.— Right of way, 
—When land is taken by the Government under Act 
V1 of 1857, the land is absolutely vested in the Gov- 
ernment under section 8, free from any right of 
way previously enjoyed by the public over sueh lund. 
IN THE MATTER OF THE PETITION OF FENWICK 
(6B. LR, Ap., 47:14 W. R., Cr., 72 


Act VI of 1857, s, S— 
Right of way.—A right of way cannot by the pro- 
visions of Act VI of 1867 continue to exist over tand 
required by w railway company under that Act with 
the aid of Government. Tf, however, the railway 
company by their representations and conduct lay 
themaclves under legal obligation to provide a way, 
such obligation may be enforeed, COLLECTOR OF 
THE Jb Pematnnaus vr, NOBIN CHUNDER GHOSE 

13 W. R,, 27 


8. 10.—Assessor.— Qualified asses- 
sor. - Bias The Municipality of Poona wishing 
to take up the applicant's land, the Colleeter of 
Poona determined the amount. of compensation, and 
tendered it to the applicant, who declined to accept 
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LAND ACQUISITION ACT (& of 1870), 
8. 19—continued. 


it. The Collector thereupon referred the matter to 
the District Judge. Two assessors were appointed 
to aid him, one by the applicant and another by the 
Collector. The nominee of the Collector was the 
mamlatdar of Poona, a rate-paycer and ex-officio 
member of the Municipality, who, whilst a member 
of the managing committee, had unsuccessfully ne- 
gotiuted with the applicant for the purchase of the 
ground, The District Judge made an award uphold- 
ing the Collector’s valuation. ZZe/d that the award 
was bad and must be set aside, as the Collector’s no- 
minee had, under the circumstances, » real bias, and 
was not a qualificd assessor within the meaning of 
section 19 of the Land Acquisition Act, X of 1870. 
KABHINATH KUARGIVALA », COLLECTOR OF POONA 

[I. L. R., 8 Bom., 553 


1. 8. 24.— Valuation of land.—An- 
nual rental.— Market value—In assessing the market 
value of house property, situated in the town of 
Bulsar, acquired for public purposes under Act X of 
1870, the Court awarded a capital sum which, at the 
rate of six per cent, per annum, would yield interest 
equal to the ascertained annual rental of the pre- 
mises after deducting the amount necessarily ex- 
pended for annual repairs. Cargy @ Baxi MIya. 
CAREY v. KaALtu Miya. : . 10 Bom., 34 











2. — Com pensation.— Delermin- 
ation of value—Oceupied and unoccupied land,— 
In determining the compensation to be allowed for 
land taken for public purposes, the Court distinguish 
ed between the ocenpied aml the wnoceupied land, 
In the case of the former the income yielded was 
taken into aecount with a view to consider the 
number of years’ purchase to be allowed for the 
land, and, in estimating the value of the godowns 
yielding rent, a deduetion was made for the chance 
of some of them being unoccupied for part of the 
year, us well as for periodical repairs and municipal 
turses. In the case of unoccupied land, it was held 
that the thing to be looked at was not the cost of 
what had been done to preserve the land or the 
inoney spent on improvements, but the market value 
at the time, with an allowance for the manner in 
which the land was taken from the claimant. Con- 
LECTOR OF HooGHLy rv. RAI Kristo MOOKLRIEE 

[22 W. R., 234 





3. Principle on which com- 
pensation is geen —Market value of property.— 
Where Goverument takes property from private 
persons wider statutory powers, it is only right that 
those persons should obtain such a measure of com- 
pensation as is warranted by the current price of 
sinilar property in the neighbourhood, without any 
special reference to the uses to which it may be 
applied at the time when it is taken by the Govern- 
ment, or tu the price which its owners may previously 
lave given for it. In accordance with this principle, 
the question for enquiry is, What is the market value 
of the property, not according to its present disposi- 
tion, but laid out in the most luerative way in which 
the owners could dispose of it? Lx THE MATTER OF 
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LAND ACQUISITION ACT (X of 1870), 
8. 24—continued. 


THE LAND ACQUISITION Act (X oF 1870). 
CHAND BURRAL v. COLLECTOR OF CALCUTTA 
(I. L. R., 2 Cale, 108 


4. Principle on which compen- 
sation is given.— Land subject to mokurrari lease 
an favour of Government.—Whew ina Land Acquisi- 
tion case it was shown that the land to be acquired 
was subject to a mokurrari: lease in favour of the 
Government, and the Court in estimating the compen- 
sation had deducted 5 per cent. from the rent on 
account of collection charges,-—Held that such dedue- 
tion was excessive, and that, having regard to the 
fact that the amount was RS5-4, and was collected 
only once Ina year, foannas was all that should have 
been deducted. SECRETARY OF STATE FOR INDIA 0, 
Suam Bauapook I. L. R., 10 Calc., 769 


1, ————- 8. 85.—Appeal.— Difference of 
opinion between Judge and assessors. — “Amount of 
compensation.’?—The “amount of compensation’? in 
Keetion 24, Act X of E870, must be taken fo mean 
the whole mnount of the award, and not the amount 
of the different items to be taken into consideration 
separately under that section; therefore, where the 
Judge differed wholly from one assessor, and differed 
from the other assessor in the amounts awarded for 
the different items, but agreed with him in the total 


PREM- 


amount, awarded, —JZe/d, there was not such a differ... 


ence of opinion between the Judge and both asses- 
sors as to give a right of appeal from the Judye’s 
decision under section 35. ANANDAKRISHNA Bosk 


v. VERNER . 13 B.L. R., 300: 22 W.R., 305 
2. — Appeal.—Appeal from de- 


cision of Judge and assessors. ~ Collection charges, 
Amount of, to be deducted in cases of mokurrari 
fease.—In ve case under the Land Acquisition Act, if 
there be a difference of opinion between the Judge 
and the assessors, or any of them, upon a question 
of law or practice or usage having the force of law, 
but ultimately they agree upon the amount of com- 
pensation, section 28 must be taken to apply, and no 
appeal will lie against the decision of the Court. with 
reference to the point upon which the Court and the 
assessors differed. If, however, in addition to differ- 
ing upon any question of law, &e., they ultimately 
differ also as to the mmount of compensation to be 
awarded, section 28 does not apply, bat under section 
35, coupled with section 30, in such a cape an appeal 
will he, and in such appeal all questions decided by 
the lower Court, whether the opinion of the agsses- 
sors comcided with that of the Judge or not upon 
these questions, are oper: to the parties in the Appel- 
lute Court. SECRETARY OF STALE FOR INDIA 7. 
Suam Bauapoor , I. L. R., 10 Calc., 769 


3. Appeal,—Liifference of 
opinion between Judge and assessors, —Compensa- 
tion. —Under section 30, Act X of 1870, an appeal lies 
from the decision of the Judee where he differs 
from the assessors, whether the assessors agree 
With one another or not. IN THE MATTER OF THE 
Lanp ACQUIsitigN AcT (X or 1870). Hiysitam o. 
Buorayatu Mtazick. DBuouaNarn MULiick r. 
Measuim 11 B. L. R., 230: 17 W. R., 221 





DIGEST OF CASKS. ( 


+ -- 


er nee 
rr a a ee 


2950) 


LAND ACQUISITION ACT (X of 1870), 
8. 35—continued. 


4, Appeal.—* District 
Judge.’— Officer specially appointed under Act X 
of 1870.-—Costs.—An appeal from the decision of a 
judicial officer appointed to exercise the functions of 
a Jude under Act X of 1870 within the town of 
Caleutta, lies to the High Court sitting to hear 
appeals from decisions by the Court in its original 
civil jurisdiction, The words “ District Judge” in 
section 35, Act X of 1870, include the High Court 
in its appellate jurisdiction, and there is nothing in 
the detinition of those words given in Act 1] of 1868, 
section 2, clause 12, opposed to this meaning. No 
appeal lies on a question of costs ina caso under Act 
X of 1870. In this case the costs of the appeal were 
wlowed by the Tigh Court on seale 2. BAMASOUN- 








DEREE DossKE v. VERNER . ISBL.R., 189 
|22 W. R., 136 
8. 39. 


See Rus JODICATA--ADIUDICATIONS, 
(I. L. R.. 7 Calc,, 408 


SPRCIAL APPEAL —ORDERS ASUBTIECT 
I, L, R., 9 Calc., 838 


1. Appeal —Apportionment of 
compensation.---Judcial officer appointed as Judge 
in town of Madras.—-Appeal,—No appeal lies to the 
High Court from a decision apportioning compensa- 
tion by a judicial officer appointed to perform the 
functions of a Judge within the town of Madras, 
under Act) X of 1870, the Land Aequisition Act. 
AROUNACHELLA GRAMANY v, VELLIAIVA GRAMANY 

[8 Mad, 103 


2. ———_—_—_———— Compensation, Apportion- 
ment of.— Right of suit.—A decree which apportions 
compensation made under section 39 of the Land 
Acquisition Act (X of 1870), by a Court to whom 
such matter has been referred under section 38 of the 
Kune Act is final, and cannot be questioned other- 
wise than by the appeal permitted under section 89, 
NipMonte Sinan Deo v. Ravwnunptitog Roy 
[I.L. R., 4 Calc., 7567:3 C. L, R., 211 


3. Act VI of 1857, 8. 14.— 
Apportionment of compeasation,—-The compensa. 
tion should be divided by the parties In the ratio of 
their respective interests in the land. ‘The zemindar 
of ghatwali lands is entitled to a share, in retaining, 
under Regulation XXTX of 1814, an interest im such 


Sce 
vo APVPKAL  . 





lands. Buagucrurn Moopes v. JaAsun JUMMAIE 
KHAN ‘ : ; . IS W.R., Ol 
4. — Apportionment of compen- 





sation.—Claim and title to.—When land is taken 
for public purposes, the party primd facie entitled to 
compensation is the proprictor, Any party claiming 
it against him by virtue of a right created by him, 
must prove his title to it. Issun Cnunprnk BANKR- 
Jez v. Suttyo Dyan BANERJEE . 12 W.R., 270 


5. — Compensation, Apportion- 
ment of.—Purty in possession.— Land taken for 
rauiray.— When a railway company takes land for 
public purposes, the party in possession at the time is 
primd facie entitled to the money paid for it, until 
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LAND ACQUISITION ACT (X of 1870), 
8. 39—continued. 


some one else establishes a prior claim, CHUNDEE 
CHURN CHATTERJEE v. Br1pDOO BUDDEN BANERJEE 
[10 W. R., 48 


6. Compensation, Apportion- 
ment of.—Land taken for railway.—Where lands 
are taken compulsorily, the principle upon which the 
amount of compensation Is divisible ainongst the ze- 
mindar and the holders of several subordinate tenures 
is by ascertaining the value of the interest of each 
holder of a tenure, and to give him a sum equivalent 
to the purchase-money of such interest, Gonpon, 
Stuart, & Co., v. MOHATAB CHUNDER 

| Marsh., 490: 2 Hay, 565 


7. ———____—_—— Compensation, Apportion- 
ment of.— Land taken for railway.— Deduction from 
rent by tenant.—Whien land is taken for railway 
purposes and compensation is made which is divided 
between the zemindar and those holding under him, 
any deduction of rent claimed from the zemindar 
must be reckoned with reference, not to the pross 
amount of compensation, but to the proportion which 
passed into his hands. DikEras MANTAB CHAND v. 
CHITTLO COOMARKEN DIBLE . 16 W.R., 201 


8. “ompensation, Apportion- 
ment of, for land.—Cwener under grant dy 
gemindar relwining reversionary interest.—It was 
held that, assuming that. possession of certain plots 
of Jand had been granted by the zemindars to persons 
to build thereon, and to hold so long as the buildings 
subsistad, the zemindars being only entitled to a 
reversionary interest in the land contingent on the 
owncr of the buildings allowing them to fall into 
ruin, the owner of the buildings would be entitled to 
the bulk of any compensation awarded under the 
provisions of Act X of 1870 tm respect of the sites. 
Gur PArsiAp v. UMRAO Sincu , 7 N. W., 218 


9. ———-- Compensation, Apportion- 
ment of.—A putnidar is entitled to compensation 
on account of lands in his putni taken for public 
purposes, although there was no agreement to that 
effect. Joy KisuwEN MOOKERJEE v. REAZOONISSA 
REEBEE ‘ : ° ‘ - 4W.R., 40 


10. Compensation, Apportion- 
ment of. —IZeld that the principle laid down in the 
case published at page 328 of the Sudder Decisions 
for 1860 (vide foot-note) to regulate compensation 
for land taken for public purposes, is not appheable 
to the division of compensation in every case. It 
would) not provide for the ease of several putuis 
where the Innd is taken from the holder of the lost 
tenure, and where the grantors of the several inter- 
mediate tenures have received a mun of money as a 
bonus for the grant. Manatas Cuanp KAHADOOR 
o. BENGAL CoaL COMPANY . 1OW. R., 391 


ll. —-— Compensation, Apportion- 
ment of.—Cumpensation for land taken for public 
peurposes.— Distribution of compensation,—Where 
land held in putni is taken by Government for pub- 
lic purposes, the proper mode of settling the rights of 
the partics interested is to give the putnidar an 
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LAND ACQUISITION ACT (X of 1870), 
8. 89—continued, 


abatement of his rent in proportion to the quantity 
of land which has been taken from him, and to com- 
pensate the zemindar for the loss of rent which he 
sustains. Accordingly the compensation awarded was 
held to have been very fairly distributed where the 
zemindar received a little more than sixteen years’ 
purchase of the rent abated, and the putnidar received 
the remainder. When the compensation-moncy was 
in deposit with the Collector without specification 
of shares, the putnidar’s cause of action aguinst the 
zemindar was held to have arisen when the former 
sought to obtain his share and was prevented by the 
latter’s not joining him or enabling him to get it. 
RayE Kissony DosskE v. Nincant Dry 

[20 W. R., 370 


12, ————__—_—_——__ Apportionment of com- 
pensation-money.--~ Zemindar.— Pulnidar.—Dur-put- 
nidar,— Construction of document.—Where a putni 
anda dur-putni has been given of Jand, which is after- 
wards acquired by the Govermnent for public pur- 
poses, under the provisions of the Land Acquisition 
Act, the zemindar is, generally speaking, entitled to 
as much of the compensation-money as the putnidar 
is. Asa rule, ryots having a right of occupancy in 
such land, and the holders of the permanent interest 
next above the occupancy ryots are the persons en- 
titled to the larger portion of the compensation- 
money. The principles on which compensation-money 
should be apportioned among the different holders 
discussed and explained, Construction of dur-putni 





lease. CGODADHAR Dass v. Dutvnvut SING 
[I. L. R., 7 Calc., 585: 9 C. L. R., 227 
13. Act VI of 1857.—Com- 





pensation for land taken.—A portion of the area of 
two villages having been taken under Act VI of 
1857, and compensation deposited in the Collectorate, 
the dur-putnidar sued for the sume, contending that 
the zemindar was entitled to twenty times the rental 
payable by the dur-putnidar, less expenses of col- 
lection. The zemindar claimed twenty times the 
profits he derived from the putnidar, less revenue 
paid to Government. Held that, as the plaintiff's 
calculation secured to the zemindar a more favour- 
able result than that for which the latter himself 
contended, it was sufficient to decree the suit without 
determining the proper principle on which compensa- 
tion should be allowed. Brna@aL Coat ComMrany ov. 
MautaB CuuND BaHApook . 12 W.R., 340 


14. Distribution of compensa- 
tion allowed.—Mirasidar.— Allowance for expenses 
of cultivation.—No general rule can be laid down as 
to the tenure and rights of persons called ‘ Ulkudi 
Sukhavasis”” or  Payakaris,”’ but, where land is 
taken under the Land Acquisition Act, they are 
elearly entitled to a proportion of the compensation 
granted, In ascertaining the proportionate interest 
of the mirasidar and ulkudi tenant, allowatice must 
be made for the mirasidar’s reversionary right; and 
when the rights of the parties are calculated on the 
basis of the value of the produce, allowance must be 
made for the expenses of cultivation. APPASAMI 
McpaLl o, Ranaarpa NatTtTan 

(L L. R., 4 Mad., 367 
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LAND ACQUISITION ACT (X of 1870), 
8. 30—continued. 


15. Accretion to parent ten- 
urc.— Beng. Reg. XI of 1825, s. 4, cl. 1.—Rate of 
rent.— Apportionment of compensation awarded,— 
The words “increase of rent to which he may be justly 
liable”? contained in clause 1, section 4, Regulation 
X1 of 1825, were not intended to lay down an inflesi- 
ble rule applicable to all cases, and in the absence of 
any special circumstance the rate of rent to be assess. 
ed upon an aceretion should be in proportion to that 
paid for the parent tenure, Where, therefore, sueh 
accreted land is taken up under the Land Aecqui- 
sition Act, the compensation awarded should be 
divided by giving the landlord the value of the rent 
payable in respect thereof, with 15 per cent. for 
compulsory sale, and the balance to the tenure-holder, 
Golam Ali v. Kali Krishna Thakur, I. L. R., 7 
Cale., 479, commented on, Cnooramont Dry », 


Howran MILus CoMPANY 
(I. L. R., 11 Calc., 696 





16. Compensation, Award of. 
—Frontage and back sites.—DParties,—Lessees of 
such land, Right of, to be joined in suit by the owner. 
—The claimant, Kashinath, owned certain land, 
measuring 179,436 square feet, situated in the city 
of Poona, This land was originally devoted to agri- 
cultural purposes, and contained, also, a number of 
fruit trees and some buildings, and was in the form 
of a square enclosed and surrounded by houses on all 
sides, except towards the south, on which side it 
opened upon a large unoccupied area of garden land, 
also belonging to the claimant. The seeond and 
third claimants were the lessees of Kashinath. The 
said Jand was taken up by the Collector of Poona 
on behalf of the municipality of that city for the 
purposes of erecting a central market. The claim- 
ant, having declined to receive R12,880 offered to 
him as compensation, the Collector referred the 
matter to the Distriet Judge, who, after deducting 
21,532 square feet from the measurement of the 
whole land for roads, divided the rest, on the prinet- 
ple of frontage and back sites, in the proportion of 
one to three, appraising it at the averaze rate of 
eighteen sales enumerated in certain sale deeds at 
ten annas per square foot, and some atless than one 
anna. His award for the land was R30,674 for the 
land alone, R2,517 for the materials of buildings, 
R400 for trees, and R700 for severance. The sum 
total was made subject to R3,000 awarded to the 
second and third claimants for their uneapired Icases, 
On appeal by the Colleetor to the High Court,— 
Held that neither the principle of frontage applied 
by the Distriet Judge nor the proportion of one to 
three for frontage and back sites was applicable to 
the claimant’s land, which was surrounded on all 
sides by buildings, which shut it out from commuaunt- | 
eation with the town, cacept by opening a passae of 
ten feet wide. As there was no evidence to show 
that there was any particular demand for lund for 
building speculation, one and a half annas per squarc 
foot was to be regarded as the adequate value of 
such a large area as 179,436 square fcet, subject to 


the lessves’ compensation for their interest. The 
al ‘a -°'49 @ 1 ? Le Ohl ae . 
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LAND ACQUISITION ACT (XX of 1870), 
8, 89—continued. 


account of severance. The decree was accordingly 
varied by awarding 3219,739-2 as compensation for 
the property, to which 15 per cent. was to be added, 
as provided by section 42 of the Land Acquisition Act, 
X of 1870. Held, also, that the claim of the claim- 
ants Nos. 2 and 3 was not triable in this suit. It 
was one exclusively between the co-respoudents, and 
properly fell under section 39 of the Act. In so far 
as if was not objected to its being tricd in appeal, 
they could be awarded reasonable damages, and 
R1,200 was muple compensation to them. COLLEO- 
TOR OF POONA v. KASHINATH KWASGIWALA 

[I. L. R., 10 Bom., 585 


17. and 8s. 40.— Proceedings 
under.—Finality.—In proceedings under the Land 
Acquisition Act (X of 1870), sections 38 and 89, the 
persons entitled to take land compulsorily deal only 
with those who are in possession of it, or who are 
ostensibly its owners, Ht may happen that the real 
owner, being an infant, or a person otherwise under 
disability, does not appear, and is not dealt with in 
the first instance, There is, therefore, a proviso in 
section 40 to the effect that nothing contained in 
that or the preceding sections “shall affeet the Tia- 
bility of any person who inay receive the whole, or 
any part, of any compensation awarded under the 
Act to pay the same to the person lawfully entitled 
This applies only to persons whose rights 
have not been dealt: with in adjudications in pursu- 
nnee of sections 38, 39, and 40 ; and does not permit a 
person whose claim has been disposed of in the man- 
ner pointed out in the Act, to have that claim re- 
opened, and again heard, in another suit. NiLMon1 
Sinan Dro Banapur v. RAM Banpirv Rar 

|I. L. R., 7 Cale, 388: 10 C. L, R., 393 
L. B., 8 I, A., 80 


Contra, DWARKA SINGH v, SOLANO 
[22 W. R., 38 


18. Nelilement of 
amount of compensat ton.— Apportionment of compen- 
sation, Notice of proceedings for. — Right of suit to 
recover share of compensation.—The apportionment 
of the eompensation under section 39 of Act X of 1870 
is intended to be a proceeding distinet from that of 
settling the amount of compensation ander the previ- 
ous provisions of the Act, and any dispute as to the ap- 
portionment is only decided as between those persons 
who are actually before the Court, A separate notice 
therefore of the apportionment proceedings is requisite 
to bind any person by those procecdings, and where 
such a notice has not been served, any party interested, 
although served with notice OF the proceedings for 
settling the amount of the compensation, cannot. be 
considered a party to the proceedings for apportioning 
it, and is not barred, by the decision in the latter 
procecdings, from bringing a suit under the proviso 
to section 40, to recover a shure of the money so 








~_ 





apportioned, HurMUrJsAN p10. PAapMA LocHuN 
JOS . : ; -LLR., 12 Calc., 33 
19, ——_—_ Power to award compen- 


sation, —-/udge and assessors sitting together. 
There ie nothine in Aet. ¥ of 18670 which civa: the 
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LAND ACQUISITION AOT (& of 1870), 
8. 30 and s. 40—continued. 


Judge and assessors sitting together power to detcr- 
mine the right to compensation or the title to the 
land for which compensation is to be assessed. 
Where, therefore, the Collector tendered compensa- 
tion in respect of land, some of which was above, 
and some below, high-water mark, and made an offer 
for cach separately,—ZZeld that the Judge and asses- 
sors had no power to award the whole sum tendered 
by the Collcetor as compensation for the land above 
high-water mark; but they should have determined 
what was a proper compensation for cach description 
of land. IN THB MATTER OF THE PRTITION OF 
Anpoot ALI ‘ . - IW BL. R., 197 


S. C. Appoon ALI v. VERNER. VERNER v, AB- 
DOoL ALI . ; . 23 W. R., 73, 239 


20. Award of compensation.— 
Question of title—Where, in a suit for the recovery 
of the moncy awarded by Government for some land 
acquired for public purposes, the Judge, instoad of 
deciding as between the parties in possession the 
money value of their respective rights, determined 
as between the persons in possession and others whose 
claime had remained dormant until the acquisition 
of the land the relative strength of their titles,— 
Held that the order of the Judge was ultra vires, 
his duty under the Land Acquisition Act being to 
determine the moncy valve of ascertained interests, 
and not to try questions of title. Gour Ram Cuun- 
DEE v. SONATUN Doss . 25 W. R., 320 


21, Apportionment of compen- 
sation.— Question of title.—Under section 39 of the 
Land Acquisition Act, it is the duty of the Judge in 
apportioning the compensation-money which he is 
directed to apportion to decide the question of title 
between all persons claiming a share of the money. 
Semble,—No decision under the Land Acquisition 
Act should be treated as res judicata with re- 
spect to the title to the other parts of the property 
belonging to persons who may come before the Judge 
under section 39. Nosopegrpe CounpDERk CHOWDHURY 
o. BoopENDRO LALL Roy 

[I. L. R., 7 Calc., 406: 9 C, L. R., 117 


23, ——_—_—_———_ Judge appointed under s. 
3 — Power of Judge to give vosts.—A Judge nppoint- 
ed under section 3 of Act X of 1870, to perform the 
functions of a Judge under the said Act generally 
within the local Minits of the ordinary original juris- 
diction of the High Court, has no power to award 
costs in respect of proceedings under section 39, Part 
IV of the Act. RAMANJEM Nalpoo pv. RUNGIAH 
Narpoo ‘ , . 8 Mad., 192 


s. 65 (Act VI of 1857, s. 32). 


See ARBITRATION—ARBITRATION UNDER 
SPECIAL ACTS AND REGULATIONS—ACT 
V1 oF 1857. 











8. 58.—-dirard of compexsation.— 
EH fect on award of suit to recover compensation from 
person to whom it Aas been awarded.—An award 
under the Land Acquisition Act cannot be affected by 
a suit to recover from the party to whom compensa- 
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tion has been awarded and to have plaintiff’s title 
declared to the land concerned. KAMINER DgBIA v. 
ProtaP CHUNDER SanpyaL . 25 W.R., 103 


LAND BELONGING TO GOVERN- 
MENT 


See Bomuay Act | or 1865, 88. 35, 48. 
(I. L. R., 1 Bom., 352 


LAND COVERED WITH BUILDINGS, 
SUIT FOR RENT OF— 


Sce CASES UNDER ENIANCEMENT OF RENT 
— LIABILITY TO ENHANCEMENT— LANDS 
OCCUPIED BY BUILDINGS, &c. 


See CASES UNDER RENT, SuItT FOR— 


LAND FOR BUILDING PURPOSES. 


See CASES UNDER ENHANCEMENT OF RENT 
— LIABILITY TO ENHANCEMENT — LANDS 
OCCUPIED BY BUILDINGS, &C. 


LAND HELD BY JOINT OWNERS. 
See MiscnigF . LL. R., 3 Calc, 573 


See PossEssiON ORDER OF CRIMINAL 
Court AS TO—CASES WHIGH Maais- 
TRATE CAN DECIDE AS TO PossRssIon, 

[I. L. R., 3 Cale., 573 
17 W. R., Cr., 9, 33 
25 W. R., Cr., 16 

I. L. R., 5 All, 607 


LAND RECLAIMED FROM THE SEA. 


————Dock, Construction of.—The plain- 
tiff demised to the defendants for a term of 999 
years certain lands, a portion of which, A., was Hable 
to an annual rent of R500 per acre. For the other 
portion, B., which was described in the lease as “ being 
at times covered by the sea,’ a nominal rent of 21 
per acre per annum was reserved. The lease con- 
tained a power to the lessees “to reclaim from the 
sea” the whole or any portion of B., and provided 
that upon such reclamation the lessees should pay 
for any portion of B. which they might ‘reclaim 
from the sea” an enhanced rent at the rate of R500 
per acre per annum. = The lessees also had power 
under their lease to dig or excavate any portion of 
the demised lands, and to remove the soil therefrom. 
The lessees thereupon excavated a portion of B., and 
thus turned it into a dock, at the entrance of which 
they constructed gates, by means of which they 
could ina measure, but not entirely, control the flow 
of sea-water into the dock. The defendants charged 
nothing for the use of the dock, but for the use of 
the wharves round it they charged a fee. Held that 
the expression “to reclaim from the sea” signifying, 
in its primary and ordinary sense, the conversion of 
the reclaimed land into dry land, by rendering it 
secure froin the ingress of the sea, with the view to 
its being used ss such, the construction of the dock 
was not such a reclamation as was contemplated in 
the lease, and, therefore, the enhanced rent of RSvU 
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per acre could not be charged for the water arca of 
the dock. SECRETARY OF STATE FoR INDIA 0. Sas- 
SOON ; ; I. L, R., 1 Bom., 513 


LAND, RE-FORMATION OF— 


See CASES UNDER ACCRETION. 


LAND REGISTRATION ACT (BENGAL 
ACT VII OF 1876). 


See DECLARATORY DECREE, SUIT FOR— 
DECLARATION OF TITLE. 
f12 C. L. R., 188 


See EVIDENCE Act, 8. 35. 
[I. L. R., 9 Cale., 431 


See JunispIction oF Crvin CourtT—RE- 
GISTRATION OF TENURES. 
[I. L. R., 10 Calc., 350 


See LANDLORD AND TENANT. 
(I. L. R., 9 Cale., 617: 2 C. L. R., 141 


See LIMITATION Act, 1877, ART. 14. 
i [I. L. R., 10 Calc., 525 
See Onus PROBANDI—POSSESSION AND 

ProoF or TITLR. 

[LL R., 8 Calc., 828 
Sce PossESSION—EVIDENCRE OF Possxs- 
BION . I. L. R., 8 Cale., 853 
(I. L. R., 9 Calc., 481 


I. L. R., 10 Calc., 525 


See T1ItLE—EVIDENCK AND PRrooF oF 
TITLE— GENERALLY. 
[I. L. R., 8 Calc., 853 


See RELIEF . 





ss. 52, 65.—Ejfect of orders under 
the Act.— Possession, Confirmation of.—An_ order 
made under section 55 of Bengal Aet VII of 1876 
prevents the person against whom it is made from 
relying on his previous possession, in a subsequently 
instituted snit for confirmation of possession. An 
order made under section 62 of the same Act has not 
that effect. OMkUNIS5A BIBEE ov. DILAWAR ALLY 
KAN : : - LL. R10 Calc., 350 


LAND SEPARATED BY CHANGE IN 
COURSE OF RIVER. 


See CASES UNDER ACCRETION—NEW 
FORMATION OF ALLUVIAL LAND—RHIVERS 
OB CHANGE IN CoURSE OF KIVERS. 


3 B.L. R., P. C., 5- 
{ll B. L. R., 265 


See Ccvstom : 


LAND SUBMERGED. 


See CASES UNDER ACCRETION. 


See Kiuut oF Occv rancy— Loss on Fur- 
FLIFURE OF Ricut. : 
{I. L. R., 4 Calc., 894 
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LAND TAKEN FOR PUBLIC PUR- 
POSES. 


See CASES UNDER LAND ACQUISITION 
Act, 1870. 


See RAILWAY CoMYVANY. 
[10 B. L, R., 241 


LAND TAKEN IN EXCESS IN EXE- 
CUTION OF DECREE. 


See Civin Procepurs Conk, 1882, 8. 244 
—QUESTIONS IN EXECUTION oF Dnr- 


CREE. 
[12 B. L. R., 201, 208, note: 207, note 


LANDHOLDER. 


See CASES UNDER MavRAS Rent JRe- 
covery Act, VIIT oF 1865, 8. 1. 


LAND REVENUE. 


See Casts tunpER N.-W. Provrnors 
LAND REVENUE Act, XIX oF 1873. 


L Liability of lands in Kanara 
district to revenue.—Marim, “ Nullum tempus 
ocourrit regi.’ — Bom. Act VII of 1863, 8. 21.—Bom. 
Reg. XVII of 1827, as. 4 and 7,—Bom. Act I of 
1865, ss. 25 and 49.—The mulavargdar, a holder of 
land on muli tenure in Kanara, onjoys an hereditary 
and transferable property in the soil and cannot be 
ousted so long as he pays the land revenue as- 
sessed upon his land. In the absence of special 
terms to the contrary, Government may cnhanco 
tho land revenue poyable in respect of land so 
held. The history of the land revenue in Kanara 
narrated. Tho question of the cultivating ryots’ 
property in the soil considered both with reference to 
the Hindu and the Mahomedan law, Similarity of 
the mirasi, kani yatehi, the janmakari, the swasthyun, 
and the muli tenures mentioned, The rule of 
the Hindu and Mahomedan as well os of the Eng- 
lish law is nullum fempus occurrit regi. The extent 
to which that maxim has been restrained by logisla- 
tion in the Presidency of Boubay considered, Con- 
struciion of Bombay Act VII of 1863, section 
21, and Bombay Act I of 1865, sections 25 and 49, 
The revenno system of Akbar under Todar Mul and 
of Aurangzeb aiucaeiell Tf there be no specific limit, 
either by grant, contract, or law, to the right 
of Government to assess lund for the purpose of land 
revenue, the Civil Courts have no jurisdiction under 
Bombay Regulation XVII of 1827, acctions 4 and 7, 
to entertain a suit to rectify tho asscasmont made by 
the Collector or other competent Revenue authority. 
Vyakunta Barvsi v. GOVERNMENT OF BomBAY 

(12 Bom., Ap,, 1 


2. Liability to land revenue of 
village of Kabilpur in district of Surat.— 
Mazim, “ Nullum tempus occurrit regi.” — Bom. Act 
VIL of 1864, «. 21.—Bom, Act I of 1865, ea. 26 
and 49.—Bom., Rey. XW of 1527, ax. 2 and 8, 
—The jurisdiction of the Civil Courts, in the Presi- 
dency of Bombay, in matters of revenue and land as- 
sessinent considered and defined. The enactments 
limiting the operation, in the Presidency of Boubay, 
of the maxim nullam tempus occurrit reyi consi- 
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LAND REVENUHB.—Liability to land re- 
venue of village of Kabilpur in district 
of Surat—continued. 


dered, The land tenures of the district of Surat de- 
scribed. The village of Kabilpur in the district 
of Surat is an udhadl bandhijama village, settled for 
hereditarily and of right, by the co-sharers in it, in 
the gross at a fixed immutable rent, independent 
of the quantity of land under cultivation, payable to 
Government, and, as such, falls, in respect of the 
joint liability of the holders for the revenue in gross, 
within section 8 of Regulation XVII of 1827. The 
village of Kabilpur is land, situated in a district ceded 
by the Peishwa in 1802 to the British, held by the 
co-sharers in it and their predecessors in title partially 
exempt from payment of land revenue, under a tenure 
recognised by the custom of the country, for more than 
thirty years, and, therefore, falls within the claims 
for exemption mentioned in Bombay Act VIL of 1863, 
section 21. Whether section 2, clause J, and section 8 of 
Regulation XVII of 1827, and section 21 of Bombay 
Act VII of 186% are or aro not controlled by Bombay 
Act 1 of 1865, the village of Kabilpur is lial.tc to 
assessment to the extent of #1,089-13-1 only, inas- 
much as it falls within the concluding proviso in Bom- 
bay Act I of 1865, saving from further assessment a 
village entered in the land register as partially ex- 
empt froin payment of land revenuc. Comparison of 
this (the Kabilpur) caso vith that of Kanara— Vyak- 
unto Babuji v. Government of Bombay, 12 — 
Ap., 1, GOVERNMENT OF BomsBay »v. Hal 
Monsuar , ; é - 12 Bom., Ap., 225 


3. Exemption from assessment. 
— Wanta or rent-free lands.—Summary settlement, 
—Bom, Act VII of 1863.—Talookdari settlement. 
—Bom. Act VI of 1862.—Right to hold wanta 
lands free.—The lands in dispute, now forming part 
of the hainlots of Hirapur or Rasulpur, originally 
formed part of tho talookdari village of Kuwar. 
About the yoar 18-43 the talookdar mortgaged the 
lands to P., and two ycars afterwards, in order to pay 
off P., the talookdar mortgaged the same lands to the 
plaintiff's father, and in or about 1858 gave him 
a deed of sale. On tho passing of the Talookdari 
Settlement Act (Bombay Act V1 of 1862) tho villago 
of Kuwar was brought under its operation, and 
placed undor Government management. Wohilo the 
village was under Govorninent management, tho Sum- 
mary Settlement Act (Bombay Act VIL of 1863) was 
passed, and the talookdari settlement officer, acting 
apparently under section 3 of tho Act, made an order 
directing the plaintiff to pay assessment to the extent 
of R2,0v0. Part of the lands held by tho plaintiff 
were entered in the Government khardas as wanta. 
In a suit brought by the plaintiff to establish his 
right to hold all the lands rent-free, the District 
Judge held that the plaintiff had failed to prove that 
the lands were rent-free, and that he was liable 
to pay the assessment, and he therefore rejected 
the plaintiffs claim. Held, on appeal, that the Gov- 
ernment was bound by the statements in its own 
khardas, which admitted that part of the land was 
wanta, which must. be regarded as meaning rent-free 
or tax-free land, and that it lny] upon Government to 

rove that land so denominated was assessable, which 
t hadtfailed to do; the plaintiff, therefore,] as to 60 
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much of the land as was entered in the Government 
khardas as wanta, was entitled to hold it free of Gov- 
ernment assessment, But as to the residue of the 
land in the hands of the plaintiff, and to which 
as against the talookdar the plaintiff was entitled, the 
Court could not interfere with the rate of assessment 
fixed upon it by the Government. There not being 
any specific limit fixed by law, grant, sanad, contract, 
or otherwise, to the assessment of that residue for the 
purpose of land revenue, the Civil Courts had no juris- 
diction to regulate such assessment, even if, having 
regard to the value of the land, it were excessive. 
GuLAM MonIDIN v. CoLLECTOR OF AHMEDABAD 
(12 Bom., Ap., 276 


See also GOVERNMENT OF BoMBAY v. SUN DARII 
SAVRAM . ‘ . 12 Bom.,, Ap., 275 


.Mode of realisation.— Bom. 
Reg. XVII of 1827, s. 5.—Rombay Survey Act (I 
of 1865), ss. 2 and 48.— Occupant,”—Regulation 
XVII of 1827, section 5, enables the Government, 
and therefore the holder of the rights of Government, 
on failure of the superior holder to pay the land-re- 
venue, to realise it from the inferior holder, The 
laws for realising the land revenuo establish a kind 
of privity of estate between the superior and inferior 
holders, by which the latter, taking the profits of the 
land, must satisfy the obligations of the former to 
Government, independently of, and even in opposi- 
tion to, any agreement between the two contracting 
parties. The liability to pay adheres to the oceupa- 
tion and enjoyment, and cannot be got rid of, except 
through its resignation by the Sovercign or the So- 
vercign’s representatives. Jfeld, accordingly, that 
when the person, who was the “ occupant ” of certain 
land within the meaning of the Bombay Survey Act, 
failed to pay the revenue due thereon, the kabuliat- 
dar khot might recover the amount from that per- 
son’s mortgagee in possession. KRrISHNAJI RAVJ1 


GODBOLE v. RAMOHANDRA SADASHIV 
[I. L. R., 1 Bom., 70 


5. ——_——— “ Farmers,”?— Bom, Reg. XVII 
of 1827,.—The word “ farmer,” as used in Regulation 
XVII of 1827, is used, not as a cultivator of the 
ground, but asa farmer of public revenue, a person 
who would stand between the Government aad the 
ryots as posscssors of the ground. RUTTONJEE 
EpUWEE SHET v. COLLECTOR OF THANNA 

[10 W. R., P. C.,18 
11 Moore’s I, A., 295 


Assessment of land revenue. 
—Bom. Reg. XVII of 1827, 8s. 3.— Right of Gov- 
ernment to enhance.—Foras or foras-toka land.— 
Proof of right to hold at fired rate.—The plaintiff 
was tho holder of certain land in the Island of Bom- 
bay, called foras or foras-toka land. He and his pre- 
decessors in title had held the said land forsupwards 
of sixty ycars, and had paid a certain fixed assess- 
ment to Government. On the 3lst July 1882, the 
Collector of Bombay, claiming to act under powers 
conferred by Bombay Act II of 1876 and under the 
order and with the sanction of Government contained 
in a Government Resolution, dated the 14th August 
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1879, gave notice to the plaintiff that the assessment 
payable in respect of the said lands was enhanced. 
He claimed the increased rent not merely for the 
future, but also for two previous years (1879-80 and 
1880-81) subsequent to the date of the Government 
Resolution of the 14th August 1879. The plaintiff 
paid under protest, for the said two years, the sum of 
R442-8-2 in excess of his previous assessment, and 
now sued to recover that amount from the defendant. 
The plaint prayed for a declaration that there was 
“a right on the part of the plaintiff in limitation of 
the right of Government, in consequence of a specific 
limit to assessment having been established and pre- 
served, in respect of the said lands, to possess and 
hold the same at the rent or assessincut hitherto paid 
by the plaintiff; and that the Collector of Bombay 
had no right to increase the plaintiff’s rent or asscss- 
ment beyond such specific limit; and that the defend- 
ant should be ordered to repay to the plaintiff the 
said sum of R442-8-2.” Held that no grant, con- 
tract, or law emanating from Government being 
proved to have emanated from Government confer- 
ring on the lands in question a right to a fixed and 
perinanent rate of assessment, the assessment on 
these ‘lands was liable to enhancement. Held, also, 
that the plaintiff was only liable to the enhanced rate 
of assessment from the time at which it was actually 
made by the Collector, and that he (the plaintiff) 
was, therefore, entitled to be repaid the sum sued 
for. Strict proof must be given of any right set up 
in derogation of the inherent right of the Sovereign 
to assess the Iand at his discretion; and the facts 
that the lands in question were waste lands reelaim- 
ed from the sea which the inhabitants were invited 
to cultivate, or that a very small rent has been paid 
for many years, do not show that the Government 
has forfeited its right to enhance the assessment in 
resect of such lands. SuwApursi JIVANII v. COL- 
LECTOR OF BOMBAY . LL. R., 9 Bom., 483 


LAND-REVENUE ACT (BOMBAY). 


See Bombay LAND Revenvug Act, V or 
1879. 


LAND TENURE IN BOMBAY. 


—————. Real and chattel property.— Hushand 
and wife.— Agreement by husband alone for renewal 
of lease,—‘' Pension and tax,.”— Nature of Bombay 
land tenures.—Fergusson’s Act 1X, Geo. IV, c. 83. 
— Act IX of 1837.—Immoveabhle property situated in 
the Island of Bombay, conveyed in 1859 to N. and 
his wife (Parsis), their heirs, executors, administra- 
tors, and assigns, was subsequently mortgaged by N. 
and his wife, but the mortgagee did not enter into 
possession. Afterwards, in 1861, MN. alone entered 
into an agreement with the plaintiffs to give them 
& lease of that property for five years, the plaintiffs 
being willing to accept that lease with such title as 
N. could confer. Held that it was unnecessary, un- 
der such circumstances, to consider whether the 
estate of NV. and his wife in the property was chattel 
real or real estate ; for if it were chattel real, W. by 
his marital right, according to English law (which in 
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nued. 


this case applied), might dispose, either wholly or in 
part, of her interest ; and if the property were realty, 
the lease by NY. would at all events bind hor for the 
torm of five years, if WY. shoukl so long live. Assum- 
ing the property to be realty, semble,—that on N.’s 
death before the expiration of the term of five years 
the lease would, as against the wife surviving, bo 
voidable only, and not void. The proposition laid 
down by the Judge of the Division Court, that all 
immoveable property in Bombay was of the nature 
of chattel real, and that there was not any propert 

of the nature of frechold of inheritanco in that island, 
disapproved of and denied as being irreconcilcable 
with Royal Charters, Acts of Parliament, and of the 
Legislative Council of India, decisions of the Courts, 
both in India and England, and the tenures of land 
and practice of conveyancers in Bombay. The nature 
and results of Governor Aungiers’ convention stated ; 
and the origin of “pension and tax” in Bombay 
tracod. The tenure of land in Bombay under tho 
Portuguese was of a feudal character. Groation and 
tenure of the ancient manor of Mazagon described. 
Doctrine that the fief of the Middlo Ages has sprung 
from the Roman tenure in emphytcusis mentioned, 
Ceremonies of enfeoffmont and livery of scisin in 
Bombay. Statement of tho circumstances which led 
to the passing of Statute 9 George IV., Cap. 33 
(Fergusson’s Act), and also of those which led to tho 
passing of Act IX of 1837 (rolating to the immove- 
able property of Parsis). NaAogost BrRaMJI ». Ro- 
GERS. ‘ ; ‘ - 4Bom.,,0.C,,1 


LAND TENURE IN CALCUTTA. 


1. Lands held in fee-simple.—Unat- 
tested will, Devise by.—Lands in the East Indios held 
by a tenure of the nature of feo simple do not pass 
by an unattested will, but descend to the person who 
would be heir-at-law in England. 4. by an unattest- 
ed will devised lands to B. 2B. received the rents 
and by 4 will, also unattested, gave the lands together 
with a legacy to the heir-at-lnw of A. IZZeld that 
the har might receive the legacy and also call for an 
account of the rents received by B. GARDINER »., 
FELL. ‘ : . 1 Moore’s I. A., 3909 


/ Freehold land.—-Unattested 
torll, Devise by.—Tho tenure of land in Calcutta was 
of the nature of freehold, and rea) estate would not 
therefore pass by an unattested will. FRREMAN ». 
FAIRLIB ‘ : . 1 Moore’s I, A., 805 


LAND TENURE IN KANARA. 


1. Liability to land revenue,— 
Maxim, “ Nullum tempua occurrit regi,” considered. 
—The mulavargdar, 8 holder of land on muli tenure 
in Kanara, enjoys an hereditary and transferable pro- 
perty in the soil, and cannot be ousted so long as he 
pays the land revenue assessed upon his land. The 
question of the cultivating ryot’s property in the soil 
considered both with reference to the Hindu and Ma- 
homedan laws. Similarity of the mirasi, kaniyatchi, 
the janmakari, the swasthyan, and the muli tenures 
mentioned. .The rule of Hindu and Mahomedan as 
well as of the English law is nuljum tempus occurrét 
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regt. The extent to which that maxim has been re- 
strained by legislation in the Presidency of Bombay, 
considered, WVYAKUNTA BAPUJI v. GOVERNMENT OF 
BomBay ‘ ‘ ‘ . 12 Bom,, Ap. 1 


2,.-——__—— Natureof kumri cul- 
tivation.—Kumri axcessment.—Hights of vargdars. 
— Korlaya.—The plaintiff sued to recover possession 
of four specified tracts of forest land situated in the 
district. of North Kanara from which he alleged he 
hml been wrongfully ejected under an order made by 
the Collector in 186], and to recover certain sums of 
money exacted from him between 1849 and 1861 by 
the Revenue authorities as a tax or rent for the exer- 
cise, by him, of his proprictary rights by way of 
kumri cultivation. As tothree of tho tracts of the 
land in question, the plaintiff based his claim on 
certain sanads alleged to have been granted by the 
officers of Tippu Sultan to his ancestors; and as to 
the fourth, he clainned a title by prescription, aleg- 
ing that the land had been in the possession of his 
family for forty years prior to 1870, the date of the 
institution of the suit. The plaint contained no indi- 
cation of a claim which was put forward during the 
arguinent of the appeal, that the payment, to the 
Government, of assess: ent in respect of kumri, 
pepper, and farmaish, or iu particular of kumri assess- 
ment, and the entry of such charge in the chitta of 
aw vargdar muli or geni, gives to such vargdar, or at 
least is vw recognition by Government. that such varg- 
dar has, wright of ownership in the forests in respect 
of which it was contended such assessment was im- 
posed, The plaintiff? admitted a right on the part of 
Govermnent to take certain kinds of timber from 
the forests ; but, subject to this, he contended that 
the timber, as the soil and produce of the forests 
generally, belonged to him, subject also to the 
right of Government to levy an increased assessment 
thereon. Subject to these rights on the part of Gov- 
ernment the plaintiff claimed an absolute right to 
have kumri cultivation carried on within the limits 
specitied; that he and no other had a right to cul- 
tivate and give in cultivation as rice land jungle land 
within those limits, and an exclusive right to cut 
down and dispose of timber within those limits. 
Held by GuxEn, J., on the evidence, that the sannads 
put forward were not proved to have been, in fact, 
executed by any person having authority to execute 
such documenta, and that, even if genuine, they had 
nover been recognisod by the British Government 
ag valid and binding or been made the foundation of 
the revenue relations between the British Govern- 
mont and the plaintiff’s family or those under whom 
they claimed, The fact, however, that the plaintiff 
put forward those sanads as the root of his title, so 
far at least. as concerned the greater portion of the 
property claimed, was an admission that at the date 
of those sanads the then Government had the power 
to make the grants they purported to evidence, and 
the sanads being out of the way, the plaintiff had to 
establish that he had at the institution of the suit 
succecded to rights of property which by his own 
case, at the dates respectively of the sanads, belonged 
to the then Government, and would, in the absence 
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LAND TENURE IN KANARA.—Liabi- 
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of any private right shown then to exist therein, 
have vested in the East India Company after the 
taking of Seringapatam in May 1799, and the subju- 
gation of the country under the rule of Tippu Sul- 
tan. Tho primary meaning of the word “ varg” was 
“account,” and it was only by an extension of the 
original meaning that it came to be used as indica- 
ting the property, to the assessment on which such 
account relates, Kumri assessment was in its origin 
an assessment upon, or having reference to, the actual 
number of labourers employed cutting down forest, 
and not with reference to any particular portion or 
quantity of land or its produce. Originally, kumri 
assessment was inserted in vargs only as incidental 
to rice or garden cultivation, and the entry of such 
assessment in the plaintiff’s vargs and its payment 
for a long serics of years did not show or manifest 
any estate or permanent right at all in the forests, 
as such, as being vested in the plaintiff, even as to 
such ground as he might have been able to show had 
been at former times humricd by his labourers, and 
whether or not the Government inay have had, or, 
having had, may have ceased to have, any right to 
collect korlaya (tax on bill-hooks) direct from the 
cutters so long as kinnri cultivation at all is er was 
carried on; yet it has a risht to stop the cultivation 
altogether (remitting the kumri assessment entered 
in the vargs) in all the forests of North Kanara, 
including those in question in the present case, not 
shown to be private property, on some other ground 
than the mere entry of kumri assessment ina parti- 
cular vary or number of vargs. The plaintiff’s suit, 
therefore, which was to recover possession of parti- 
cular tracts of forest on the ground of ownership, 
shown or evidenced only (apart from the question of 
the sanads) by such entry in his vargs of kumri 
assessment, was rightly dismissed. But even assum. 
ing that the plaintiff had established a right, 
exclusive of others and permanent as against the 
Government, to have kumri cultivation carried on in 
such places as he could show had theretofore been 
kumried by him or by his permission, or even 
throughout the limits claimed in the plaints, such 
a right, having regard to the incidents of the culti- 
vation, itself did not necessarily involve general 
ownership of the soil. Sueh general ownership, not 
being in the plaintiff, was with the Government ; 
and the plaintiff, if his right, supposing he had 
any, were disturbed, cither by a stranger or by 
the Government, ought to have asserted iv by a 
suit for damages for the disturbance of a right in 
alieno solo, und not by a suit to recover possession. 
Even had the plaintiff, therefore, established a per- 
manent and exclusive right to carry on kumri culti- 
vation within the limits specified in his plaint, yet his 
suit, which was directed to recover possession on the 
ground of general ownership, should have been dis- 
missed. That was the case he put forwafd to the 
last, and to which his evidence was directed, and it 
would be quite inadmissible for him to fall back on 
another case, which, if established, would have, as its 
result, a relief wholly different to that which and 
which alone he had all along asked for, Held, also, 
that the plaintiff’s claim was barred by limitation. 


7. 
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Per Wrst, J.—Though the introduction of British 
rule did not extinguish private rights already fully 
acquired, the principle to start from is, that waste 
lands belong to the State. The mere fact that a varg- 
dar is charged in the village accounts with an assess- 
ment for kumri, cannot of itself make him the owner 
of all the forests within its boundaries. He could not 
become the owncr, in fact, without the active or pas- 
sive assent of the Government passing its proprictary 
right to him, Such assent is not be inferred, as to 
an extensive tract of forest, from the payment and 
receipt of some insignifieant sum—e.g., » moiety of 
the rent realised on a small number of acres—which 
may most naturally be referred to ratenbility, or the 
mere participation by the State, according to an im- 
memorial rule, in all profits arising from the land. 
As there must be certainty in a grant as to the area 
conferred, so there must be certainty as to the area, 
or, at least, as to identity of the object occupied, if 
the occupation is to raise the presumption of a grant, 
or of acquiescence in a definite occupation. It is not 
inconsistent with this principle, but rather as com- 
plementary to it, that the further rule is accepted, 
that the possession and the ownership springing from 
possession of a farm or varg as a whole, and within the 
limits as to which certainty is attainable, are not pre- 
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vented or destroyed by an undoubted encroachment, | 


or by a want of certainty as to some particular plot of 
ground or as to the precise delimitation here or there 
of its proper boundary line. A suit to ascertain 
boundaries does not imply that cither of the owners 
of contiguous estates has no property at all; and as 
there may be an effective grant of lands in possession 
though oceupied of wrong, so may distinct acquics- 
cence give 1 like right in the like case; but there can 
be no grant, no aequiescence in & possession, unless 
the essential ehanents of possession, a fixed, a defin- 
able, and an exclusive possession, exists, and are pre- 
sent to the perception of the parties. In the case 
of a private owner even the allowance of acts which 
do not necessarily involve any denial of his owner- 
ship, or a grant from him, do not suffice to create an 
ownership against him; and the mere non-interfer- 
ence of the State, to which neglect is not to be iin- 
puted, is not to be accounted for, if it can otherwise 
be accounted for, on & presumption of a surrender of 


its ownership. Such a transaction must be evidenced, 


by an undisguised and effective appropriation as- 
sented to or submitted to by some one having due 
authority, or else fortified by an equivalent law of 
prescription. Under these conditions a true owner- 
ship even of the forests might arise, but the mere 
payment of the kumri assessment would not create 
it In the case of a vargdar. Upon the evidence held 
that the sanads were not proved, nor had the plain: 
tiff established any exclusive possession of, or pro- 
prictary right in, any part of the forest claimed ; 
while the evidence showed a continued and consistent 
exercise, on behalf of the Government, of its pro- 
prietary right over the timber and even the firewood 
in the forests in dispute from the time that the asacr- 
tion of the right became a matter of appreciable 
consequence, and that the plaintiffs family kuew 
this, and submitted to it, and themselves applied 
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repeatedly for timber to the Revenue officers. From 
the year 1842 downwards there was no instance 
which effectively disproved the acquiescence of the 
plaintiff’s family in tho ownership of Government. 
That ownership had not been parted with at all in 
the opinion of the parties most interested. If it had 
been parted with aud become vested in the plaintiff’s 
ancestors as an integral portion of the estato in the 
land which the plaintiff claimed was theirs, thon the 
assumption and the exercise of ownership by the 
Government over the trees from 1841 down to the 
filing of the suit, was itself a perpetual ouster of the 
family from a portion of their estate, and would con- 
stitute a complete eviction of the owner as such. If 
there was such an ouster proved us to the wholo by a 
multiplicity of acts bearing on the several parts of 
the estate, but all referrible to the sume principle or 
purpose, then the plaintiff had a cause of action in 
the nature of ejectment so soon as he was disturbed 
in his possession by any of these acts, in their legal 
nature such as to contradict and annihilate his right 
throughout the estate, even though their immediate 
physical incidence was on but particular parts of it— 
a cause of action extending, as to its physical object, 
to the whole property, because his power over the 
whole was invaded and overthrown. Regarding the 
plaintiffs right, therefore, to land, to timber, to 
kumri cultivation, and to reclamation and disposal, at 
his own mere will, as parts, so far as the right was 
concerned, of a single legal unit, the cause of action 
had arisen more than twelve years before the institu. 
tion of the suit. The plaintiff’s right, go far as it 
rested on the sanads, was not supported but contra- 
dicted by the active enjoyment assumed, on behalf of 
the Government thirty years alnost before the insti- 
tution of the suit, of an important part of the ad- 
vantages conferred by the grants, and on an assertion 
of rights which, if the grants were to be construed as 
the plaintiff desired, called for immediate action in 
the Court on his part. The claim was also contra- 
dicted by a series of transactions in which the Gov- 
ermment officers disposed, from time to time, of por- 
tions of Jand ineluded within the confines of tho 
estate which the plaintiff claimed. His claim, there- 
fore, on the sanads was untenable. Setting aside the 
sanads, then, the mere payment of kuimri tax, how- 
ever it, may have indicated that some land was bene- 
ficially occupied by the vargdar, afforded by itself no 
certain evidence either of the place of that occupa- 
tion, or of its nature as temporary or permanent, os 
held on proprictary right, or as merely casual and 
precarious. It is the possibility of referring the 
exaction levied to some particular area, shown to have 
been actually and exclusively held by the tax-payor, 
either by extrinsic evidence, or by that of the Govern- 
ment accounts themsclyes, that makes the payment 
and receipt of a tax a practical assertion and admis- 
sion of private ownership of the space thus rendered 
distinzuishable. But private ownership being estab- 
lished, it still remains true that a property in the 
soil inust not be understood to convey the same rights 
in India asin England. It may be subject to restric- 
tions and qualifications varying according to the 
peculiar laws of cach country; and those acts which 
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under one system would be necessarily regarded as 
contradictions of any ownership over the object on 
which they were exercised except that from which 
they spring, may, under another system, be quite 
compatible with an ownership subsisting unimpaired 
side by side with the limited right to which they 
would be attributed. The reserve of timber generally, 
as of particular kinds of timber, may be referred to 
as an instance of this divided dominion. What the 
Government intended, and practically intimated 
through its officers, constituted the bounds which it 
set to the plaintiff’s acquisition through its acquies- 
cence, both as to the extent of the rights to be exer- 
cised and the local limits within which they were to 
be exorcised. As to tho former point, whether the 
plaintiff’s predecessors gained a general ownership of 
the soil or not, they cither did not gain an ownership 
of the timber, or were wholly ousted from the exer- 
cise of that ownership from 1842 downwards. As to 
the latter point, the evidence showed that the plaiu- 
tiff’s family as vargdars exercised rights over forest 
tracts in all the estates to which the present ciaim 
extended, though as to some of these tracts these 
rights could not be referred to any particular space. 
But, even though there had been no interference on 
the part of the Revenuo officers with the plaintiff’s 
freo use of the forest, tha’ free use without an exclu- 
sive appropriation would uot in itself constitute an 
exclusive right against the State. The right arising 
from tho State’s eminont domain is not extinguished 
by its mero non-exerciso, and its exercise was not 
called for until some public injury or inconvenience 
arose. The exercise of the plaintiff’s dominion had 
been prevented, except within such limits as the 
executive officers prescribed, at any rate from 1842 ; 
while the ownership of the Government over the 
forest trees and its proprietary right in the soil had 
been during the same time at least unifurmly as- 
serted, and tho plaintiff’s suit was, therefore, barred 
by limitation. LBHASKARAPrA v. COLLECTOR OF 

ORTH KANaBA . LL.R. 3 Bom., 452 


3. Mula-vargdars, 
Power of, to raise rent of mul-gainidar.— Enhance- 
ment of assessment by Government.—Power of 
State.—The plaintiff, who was a mula-vargdar (supe- 
rior holder) of certain land situated in a village in 
the district of Kanara, sued to recover from the 
defendant, his mul-gainidar (permanent tenant), the 
enhanced assessment levied on the land by Govern- 
ment, and the local cess. Plaintiff also claimed rent 
for one year, Tho plaint alleged that the assessment 
had been enhanced, because of the defendant’s en- 
croachment on the adjoining land. The defendant 
denied his liability for the enhanced assessment, as 
he was a mul-gainidar, and only liable to pay the 
fixed annual rent reserved in the lease. He also 
denied having made any encroachment, and con- 
tonded that tho land, alleged to have been acquired 
by encroachment, had been included in the lease. 
Hoth the lower Courts allowed the plaintiff’s claim 
with respect to the enhanced assessment and local 
cess, together with rent for one year. On an issue 
being sent to the District Judge by the High Court 
on second appeal, it was found that defendant was in 





DIGEST OF CASES. 


( 2968 ) 


LAND THNURE IN KANARA.—Liabi- 
lity to land revenue—continued. 


possession of land other than that which he held 
under the lease ; that he had acquired this other land 
by encroachment subsequently to the date of the 
lease; that both the lands were entered in the 
plaintiff's name in the Government survey, at which 
the assessment on tho land originally demised to 
the defendant was raised to R36-12-0 (the original 
assessment being R12), while the land subsequently 
ucquired by defendant was assessed at R5. Held 
that the plaintiff could not recover from the defend- 
ant any more than the ront reserved in the lease in 
respect to the land originally demised, but that he 
was subject to no such restriction in respect to the 
land subsequently acquired by encroachment. feld, 
also, that the defendant was liable for the local cess 
in respect of both the lands. It is not within the 
power of a Court of law, in the face of the contracts 
originally made between the mula-vargdars (superior 
holders) and their mul-gainidars (permanent tenants), 
to relieve the former from the hardship caused to 
them by reason of the enhancement, by Government, 
of the assessment on their lands to an amount exceed- 
ing or equal to the rent received by them (mula- 
vargdars) from the mul-gainidars. It is doubtful 
whether Government, in its executive capacity, has 
any more power than Courts of law to interfere with 
contracts made between private persons. The remedy 
lies rather in the hands of the Legislature. RANGA 
v. SuBbA HEGDE . Li. R. 4 Bom. 478 


See also BaABSHETTI v. VENKATARAMANA 
[I. L. R., 3 Bom., 154 


And Ram KxeisHNna KINE v. NARSHIVA SHANBOG 
(I. L. R., 4 Bom., 478, note 


LAND TENURE IN ORISSA, TRANS- 
FER OF-— 


————— Maurasi survarakari tenure, The 
mode of succession to.—Consent of the zemindar to 
the transfer.—The tenure known in Orissa as mau- 
rasi survarakari, although recorded in the name of a 
single member, is descendible to all the heirs as joint 
heritable property, and cannot be transferred with- 
out the consent of the zemindar, BruusBan Part 
v, SHAMANAND Dry I, L. R., 11 Calc., 699 


LAND TENURE IN SURAT. 

Village of Kabilpur.—Marim, “« Nul- 
lum tempus occurrit regi.’—The enactments liniting 
the operation in the Presidency of Bombay of the 
maain nulium tempus oceurrit regi, cousidered. 
The land tenures of the district of Surat described. 
The village of Kabilpur in the district of Surat is an 
udhad bandhiyama village, settled for hereditarily 
and of right by the co-sharers in it in the gross at a 
fixed immutable rent independent of the quantity of 
land under cultivation, payable to Government, and 
as such falls in respect of the joint liability of the 
holders for the revenue within section 8 of Regula- 
tion XVII of 1827. The village of Kabilpur is land 
situated in a district ceded by the Peishwa in 1802 
to the British, held by the co-sharers in it and their . 
predecessors in title partially exempt from payment 
of land revenue, under a tenure recognised by the 
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custom of the country for more than thirty years, and 
therefore falls within the claims for exemption men- 
tioned in Bombay Act VIT of 1863, section 21. Gov- 
ERNMENT OF Bombay v, HaRiBpHaAl MONBHAL 

[12 Bom., Ap., 225 
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(6) Division oF TENURE AND DIBs- 
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TENURE ‘ : ; P . 3035 
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(a) GRNERALLY ‘ : e . 3042 
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20. MinasIDARS ' . ° ; . 3057 
See ACQUIESCENCE . TBLR,, 152 


8 B.L. R., Ap., 61 
10 B. L. R., Ap., 5 
LL. B., 9 Calc., 600 


See CaAsES UNDER CO-SHABERS. 
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See CASES UNDER EstTorPPEL— LANDLORD 
AND TENANT—DENIAL OF TITLE. 


See CaSES UNDER KaABULIAT. 


See CASES UNDER LEASE, CONSTRUCTION 

or— 
See LIMITATION—-QUESTION OF JIMITa- 
TION : . 7B. BR, Ap. 17 
[12 B. L. R., 374, 282, note; 283, note 
I. L. R., 7 Bom., 96 


See LiMiTaTION Act, 1877, Ant. 189. 
(I. L. R., 8 Mad., 424 


See Limitation Act, 1877, art. 144 
(1859, 8. 1, on, 12)—Apverse PossEs- 
S10N P . 4BL.R,, Ap. 86 

[6 B. L. R., Ap., 180 


See CASkSs UNDER Mapras Rent RucovEry 
Act (VIII oF 1865). 


See CASES UNDER ONUS PROBANDI—LaAND- 
LORD AND TENANT. : 


See PartriEs—PAanrtizes TO SvuitTs-—LanpD- 


LORD AND TENANT. 
(2B.L. RK. A. C., 207 


See CASES UNDER RELINQUISHMENT OF 
TENURE. 

Sce CASES UNDER Kgs JupioatTa—Com- 
PRTENT CouRT—REVENUE CovURTs. 


See Riaut oF OcourANCY—ACQUISITION 
OF RigutT—SvpJEcts OF ACQUIAITION. 


See SmaLL Cause Court, PRRSIDENCY 
Towns — JURISDICTION — MOVEABLE 
Prorvgerty . LL. BR, 4 Cale, 046 
(10 B. L. R., 448 


See SMALL Cause Cournt—PrReEsIDENCY 
TOWNS—J URISDICTION— RECOVERY OF 


IMMOVEABLE PROPENTY. 
(I. GL. R., 10 Bom., 80 


See TRESPASS—GENENATL CASES. 
(23 W. R., Cr., 40 
I. L. R., 2 Mad, 232 


See WRONGFUL DISTRAINT. 
[1. L. R., 4 Calc,, 890 
8 W.R., 219 
1. CONTRACT OF TENANCY, UAW 
GOVERNING— 


——_———— Rules applicable to relation 
of landlord and tenant.—-The rules applicable 
to the relation of landlord and tenant in England are 
applicable to India, whenever no precise rule regard- 
ing the subject is to be found in Hindu or other 





laws. TABACHAND Liswas v. Ram Gopinyp Cnow- 
DIURY . ; > . LL.R, 4 Calc. 781 
2. Contracts of tenancy be- 


tween Hindus in Calcutta.—Siat. 21 Geo. 
IL, c. 70, 8. 17.— A tenancy created by express con- 
tract between Hindus in Culcutta is within the 
words “matters of contract and dealing between 
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1, CONTRACT OF TENANCY, LAW 
GOVERNING—continued, 


Contracts of tenancy between Hindus 
in Calcutta—continued. 


party and party” in 21 George III., Cap. 70, sec- 
tion 17, and tho right of the parties and the inci- 
dents of the tenancy must be governed by Hindu 
law. RvssioKLoOLL Muppvuck »v. LoKkrenaTH Kvur- 
MOKAR , 1. L. R., 5 Calc., 688: 5 C. L. R., 492 


2. CONSTITUTION OF RELATION, 
(a) GENERALLY. 


3. Contract to pay rent.— Omis- 
sion to obtain kabuliat.—Where two parties bind 
themselves under an indenture, drawn up in the 
English form, the one to lease and the other to 
pay rent for certain land, the contract is complete, 
and a suit for arrears of rent due under it will liv 
under Act X of 1859, although no separate kabuliay 
is executed, Kisuen Doss v. Hurry JEEBUN Doss 

[10 W. R., 324 


4, ———_—_—— Implied relationship of land- 
lord and tenant,— Abserve of express condition, 
—Where A. avowedly holds and cultivates B.’s land, 
A, is, by tho universal custom of this country, 3.’s 
tenant (even without express permission to cultivate 
on B.’s part, or express condition to pay rent on 4.’s 
part), and while so holding and cultivating is bound 
to pay 2B. a fair rent and to give him a kabuliat. 
NITYANUND GuosE v, KisseN KISHORE 

[W. R., 1864, Act X, 82 


5. Grant of pottah by semindar 
to sub-tenant.— Non-assignment of rights to in- 
termediate tenant.—Suit for kabuliat.—The defend- 
ant was under-tenant in respect of lands which his 
lessor held under a modafut from the zemindar, Subse- 
quently tho lessor loft, and the zemindar gave to the 
defendant a pottah for part of the lands covered by the 
modafut, and to the plaintiff a pottah for the whole 
land covered by the original modafut; but did not 
assign any of his rights as zemindar to the plaintiff 
to recover or enhance the rent reserved in the pottah 
he had granted to the defendant. Held, in a suit for 
n kabuliat at an onhanced rate, that tho plaintiff and 
defendant were not in the position of landlord and 
tenant, so as to enable the plaintiff to maintain his 





suit, KALAM SHEIKH e. Pancnt MANDAL 
(2B. L. R., A. C., 2352 
S.C. KALLAM SHEIKH 0. PaNcnoo Munpvu.u 
(11 W. R., 188 





6. Grant retaining portion of 
land rent-free but subject to house tax.— 
Holders under sanad under Bombay Act VII of 1863. 
—Tho plaintiffs were the registered holdcrs of the 
village of Mankoli, in the Ahmedabad Collectorate, 
for which they obtained a sanad in 1864 under Bom- 
bay Act VII of 1803. The defendants were tho de- 
scondants of the original owners of the village, who, 
about 1768, finding themselves unable to meet the 
expenses attaching to the village, gave up their title 


DIGEST OF CASES. 


( 2972 ) 


LANDLORD AND TENANT-— continued. 
2. CONSTITUTION OF RELATION—costinued. 
(2) GENERALLY—continued. 


Grant retaining portion of land rent-free 
but subject to house tax—continued. 


to it to the ancestors of the plaintiffs on condition of 
rotaining a third of the lands rent-free as thcir 
wanta, or share, subject to no other condition but 
® housetax. Held that the circumstances did not 
constitute the relationship of landlord and tenant 
between the partics. JESINGBHAI v. HaTadg1 

(I. L. R., 4 Bom., 78 


7. Instrument not fixing per 
manent rent.—Where a written instrument pur- 
ported to create the relation of landlord and tenant 
for five years the lessor’s tenure being that of a mi- 
rasidar,—7.e., a hereditary tenancy under Government 
determinable on default in payment of the proportion 
of the motha faisal assessment payable for the land. 
Held that the instrument did operate to create the 
relation of landlord and tenant notwithstanding that 
the assessment was not permanently fixed. Sami- 
NATRAIYAN 0, SAMINATHAIYAN . 4 Mad., 153 


8. ——_———— Payment of revenue by one 
co-sharer through another.—Interest.—Act X 
of 1859, s. 20.—By a deed between 4. and B., B. 
purchased from 4. a fractional share of a pergun- 
nah, the Government revenue payable on which was 
R43-12 ; and it was stipulated that B. was to apply 
to the Collector for mutation; and that until tho 
mutation was completed he should pay the above 
quota of the Government revenue through 4.; and 
that after the mutation the relation between 4. and 
B. should be an independent one. Zfeld that tho re- 
lation of landlord and tenant was not created by the 
deed, and consequently that section 20 of Act X of 
1859 did not apply to entitle 4. to interest upon the 
recovery of a quota of revenue payable by 2B. under 
the deed. GoLucK CHUNDER Koy v. JU@GERNAUTH 
Roy CiHowpHEY , Marsh., 146: W. R., F. B., 47 

[1 Hay, 346 


9. ——————- Decree for Kabuliat.—Jri- 
dence of relationship of landlord and tenant.—A 
docree which directs that a kabuliat shall be given 
by the defendant at a certain rent amounts to an 
adjudication that there is between the parties the 
relation of landlord and tenant, and is important 
evidence on that point in any subsequent suit against 
the same defendant. Snourur Jan v, Fourren ALi 

[22 W. R., 389 


10. ————_—— Assessment after resump- 
tion.— Position of lakhirajdar after resumption.— 
To create the relation of landlord and tenant between 
a zemindar und lakhirajdar after resumption, it is 
necessary for the zemindar to assess the rent. The 
holding of a lakhirajdar, after a decrée of resump- 
tion, is not that of a trespasser, and he is fully 
entitled to remain in possession of the land without 
paying rent until the zemindur assesses rent upon 
him. HuvurgEBuNs Brena v. JOXYKISHEN MOOXK- 
ERJEEB : : : ; . 6W.R,, 92 
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LANDLORD AND TENANT —continued. 
2. CONSTITUTION OF RELATION—continued. 
(a) GENERALLY—continued. 
Assessment after resumption—coxtinued. 
BrogonatH Durr v. JOYKISHEN MOOKERJEE 


[4 W. R., 68 
BHooPaL CHUNDER Biswas vo. MAHOMED 
MOLLAH . F : . 6 W. R., 286 


ll. —————— Decree declaring right to 
assessment.— Resumption of invalid lakhiraj.— 
Reng. Reg. II of 1819, 8. 30.—Beng. Reg. X1X of 
1793, 8. 10.— Decree of Civil Court.—A decree of a 
Civil Court in a suit (the plaint of which referred to 
section 30 of Regulation II of 1819, and section 10 
of Regulation XIX of 1793) which declared the right 
of the zemindar to assess rent on land not proved to 
have been held under a grant prior to Ist December 
1790, was sufficient to establish the relationship of 
landlord and tenant between the zemindar and the 
party against whom the right of assessinent was de- 
clared. SsaUDAMINI Deni v. Sanup CHanpra Roy 

[8 B. L. R., Ap., 82:17 W. R., 368 


BHAMASUNDARI Deni nv. Sita, KnAan 
[8 B. L. R., Ap., 85, note: 15 W. R., 474 


MADILUSUDAN SAGoRY vo. NipaL KHAN 
(8 B.L. R., Ap., 87, note: 15 W. R., 440 


Ronint NANDAN GOSSAIN o. RATNESWAR KuNDOU 
(8 B.L. R., Ap., 89, note: 15 W. R., 345 


12. Decree for resumption,— 
Resumption of invalid lakhiraj.— Beng. Reg. Il of 
1819.— Suit for kabuliat,—Act X of 1859, s. 23, cl. 1. 
—The having obtained a decree for resumption of in- 
valid lakhiraj lands, held on tenure prior to lst De- 
cember 1790, under Regulation II of 1819, did not 
create the relationship of landlord and tenant be- 
tween the plaintiff and defendant so as to enable the 
plaintiff to sue for a kabuliat under clause 1, section 
23, Act X of 1859. That relationship could not come 
into existence until the lakhirajdar had agreed to 
pay the revenuc assessed by the Collector. MAvHAB 
CHANDRA BHADORY v. MAHIMA CHANDRA MAZUM- 
pak .S B.L. R., Ap., 83, note: 12 W. R., 442 


138. Position of occupiers in vil- 
lage granted to inamdar.—Suti ftenure.—An 
inamdar to whom a village has been granted by Gov- 
ernment, though bound to respect all existing tenant- 
rights, is under no obligation to grant unoccupied 
lands in “‘suti” or other permanent tenure, or to re- 
grant on the same tenure lapsed suti lands; nor does 
the mere taking up of lands in such a village consti- 
tute the occupiers suti tenants. NasaRVANJI Hok- 
Massi v. NARAYAN TRIMBAK PATIL 

[4 Bom., A. C., 125 


14, Relationship depending on 
validity of adoption.—Status pending appeal to 
Privy Council,—In a suit for rent the plaintiff sued 
as the adopted son of the deceased landlord and the 
defendant (who was the adopted son of the deceased 
tenant and in possession) denied the relationship of 
landlord and tenant between them. It appeared that 
the defendant disputed the validity of the plaintiff’s 


I 
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LANDLORD AND TENANT —continued. 
2. CONSTITUTION OF RELATION—continned, 
(a) GENERALLY—continued. 


Relationship depending on validity of 
adoption—continued. 


adoption and had brought a suit to set it aside in 
which he had failed, but had appealed to the Privy 
Council; that the plaintiff had not received rent for 
many years, and had brought a suit to eject the de- 
fendant and recover mesne profits which was dis- 
missed, it being found that the defendant was enti- 
tled to retain possession. Held that, so long as the 
decision that the plaintiff was the adopted son of the 
deceased landlord held good, the relationship of land- 
lord and tenant existed between tho parties, and the 
plaintiff was therefore entitled to recover rent from 
the defendant. HuronatH Roy CHowpHRY ». 
GoLUCKNATH CHOWDHEY . . LO W.R., 18 


(6) ACKNOWLEDGMENT OF TENANCY BY RECEIPT 
oF Kent, &o. 


16. Right to recover rent, Eatab- 
lishment of.— Assessment.— Agreement to pay rent. 
—'l'o establish a right to recover rent a zemindar must 
show that cither by assessment in due course of law 
or by agreement the tenant is liable to pay it. Gaya- 
‘SOODEEN v. KnupA BuxksH 

[1 N. W., 87: Hd. 1873, 130 


KRrisHna GHOSE v. Ram NagaIn MOHAPATTUB 
[25 W. R., 214 


16. Right to recover rent.— 
Sharer in undivided taluok.—Agreement to pay rent, 
—A sharer of an undivided talook may be entitled to 
recover his share of the rent due from the talook 
generally, but it does not follow that he is entitled to 
recover from the jotedar of a particular jote in the 
talook unless there is an agreement to that effect. 
SHama SOONDUREE Denia o. KRIsto Cnunpgr Rox 

[13 W. R., 316 


17. Purchase of land. 
—Contract, express or implied, for payment of rent. 
— Held that the plaintiff, not having been pui into 
the possession of land purchased by him, and holding 
no contract, express or implied, from the holder 
of the land for payment of rent, was not competent 
to suc the defendant (occupant of the land) for rent 
thereof. Ram Dass SinaH v. RAM NaRALw 

[2 Agra, Rev., 0 


18." Liability to pay rent.— Oo. 
cupation after deprivation under decree.—A party 
stripped by a decree or order of proprietary interest 
in land does not by mere subsequent occupation of it 
become vested with the character of a tenant, and 
therefore he is not liable to distraint for rent. He 
must have become a tenant by agreement or act 
of law to render him liable for rent. MuxkurpHoos 
SINGH v. Kam CHURN 

(1 N. W., 14: Ed. 1873, 12 


19. —————— Implied contract to pay 
rent.—Under certain circumstances a contract to 
pay rent to the zemindar on the part of the tenant 


50 
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LANDLORD AND TENANT—continued. 
2. CONSTITUTION OF RELATION—continued. 


(b) ACKNOWLEDGMENT OF TENANCY BY RECBIPT 
oF Rent, &0.—continued, 
Receipt of rent—continued. 


period. The receipt of rent for 1268 has the same 
ect as if the landlord had at the commencement of 
268 created a new tenancy. PEERBUX v. MowzaH 





Autry . W.R.,F.B.,10; Ind. Jur, O.8., 7 
[{Marsh., 25:1 Hay, 89 
40. Suing for arrears 


of rent,—A landlord, by taking rent froin a party, and 
by suing him for arrears of his predecessor’s rent, 
acknowledges him as a tenant, and cannot eject him, 
or enhance the rent, except according to law, Mauo- 
MED AZMUR v. CHUNDEE LALL PANDEY 

[7 W. B., 250 


4l. Acknowledgment 
of nature of tenancy.— Receipt of rent as from 
particular tenure.—Where the nature of a tenant’s 
tenancy and the right of his lessor to create it are in 
question, the genuineness of a pottah does not settle 
the question: and even where an owner has been re- 
ceiving rents under w pottah granted by a predecessor 
in title, no such receipt can make the lease valid and 
binding against him ay to the nature of the tenancy 
if it were not originai‘y so, unless the receipts were 
signed by him acknowledging the nature of the 
tenant's tenancy. BuoLanaTH MiTTER 0. KALOO 

[25 W. R., 222 


42. Permitting oc- 
cupation of land and taking rent.—Right to resume 
land so taken.—By permitting a putnidar to tako 
a quantity of land in addition to what is already 
held by him in putni, and by receiving rents froin 
him for such additional land for a series of years, a 
woprietor cannot, in the absence of any kabuliat 
‘rom the putuidar or verbal agreement giving him 
the extra laud in perpetual lease, be held to be 
debarred from resuming possession, KisuorE Bux- 
LULH MITTEE v. Bistoo CHUNDER GHOSE 

[12 'W. R., 188 








43, ————_____————————————  Acquiescence in 
party holding after death of tenant having right of 
oceupancy.—The defendant had been associated in 
the occupation and cultivation of certain land with Z., 
w tenant with a right of occupancy, and after Zs 
death continued the occupation, and paid rent to the 
plaintiffs for nine years, /eld that this acquiescence 
in his occupation must be regarded as a recognition 
by the plaintiffs of his having been associated with Z., 
and in a suit to eject him held the plaintiffs were 
not entitled to succeed. CuaTooR SINGH vt. HEEKA 
KoogR . é 5 W. R., 101 


44., Acceptance of 
rent from agent.— Acceptance of rent from a person 
acting as the agent of another is not a recognition 
of tho agent ss a tenant. Banerk LALL vr. KAM 
BEevROSE CHOWBEY LN. W., Ed. 1878, 63 


45. ———_—_—_—————. Ratification of. 
—Grant prior to Beng. Reg. V of 1812.—The ac- 
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LANDLORD AND TENANT —continued. 
2. CONSTITUTION OF RELATION—continued. 


(5) ACKNOWLEDGMENT oF TENANCY BY RECEIPT 
OF Rent, & .—continued, 


Receipt of rent—continued. 


ceptance of rent for forty years ratifies the original 
grant of a mokurruree pottah pranted prior to Regu- 
lation V of 1812. UMmitTHNaTH CHOWDHRY 2. 
Koons Bewary SINGH W.R., F. B., 34 


46. Effect of accept- 
ance of rent from tenant holding over.—Renewal of 
tenancy.— By indenture, dated 1st February 1856, A. 
leased certain premises to B. in Calcutta for a term 
of ten years from lst November 1855, at a rent of 
#100 per month, payable monthly. 4. covenanted 
with B. to grant her on her request, to be made 
within three months of the expiry of the term, a fresh 
lease on the same terins for three years. The defend- 
ant in August 1858 became the assignee of the lease 
without notice to 4., and continued to occupy the 
premises and paid the rent in the name of B. up to 
August 1866. No renewal of the lease (which ex- 
pired on 31st October 1865) was ever demanded by 
B. or by any one claiming through her. The plain- 
tiffs became A.’s representatives in June 1866, and 
gave notice to quit in September 1866, from the 1st 
November 1866. Held that the acceptance of rent 
by A. and his representatives from the defendant 
holding over after the expiration of the original 
term did not constitute a renewal of the lease for 
three ycars. Brogonautu MULLICK v. WxksKINS 

[2 Ind. Jur., N. 8., 163 








47. — Assent hy zemin- 
dar to transfer of tenure,—LBy accepting rent the 
zemindar assents to the transfer of a tenure, whether 
the whole is sold or a part only. Buarut Roy ». 
GUNGANARAIN MONAPATTUR . 14W.R,, 211 


48, — ———— Alienation dy 
cultivators.— Acceptance of rent from alienee.— 
Although in 2 mouzah cultivators may not possess 
the right of alienating their holdings, yet if, with a 
knowledge of such an alienation, the zemindar accepts 
rent from the alienee, he recognises the alienee’s 
position, and is as much bound as if he had expressly 
assented to the alienation, RUMMUN SINGH », 
SHREK PERSHAD . ‘ ‘ 3 Agra, 144 


49. — Admission of 
status of purchaser from ryots.—Held that a 
zemindar, by taking the rent of the plaintif’s pur- 
chased lands after the rent was deposited by him 
in the Collector’s treasury, virtually admitted the 
plaintiff's status as purchaser from the former ryots, 
and that he had attorned to him as landlord: and 
that as this payment was made long before the 
zemindar sued the former ryots for enhanced rent 
under Act A of 1859, the decrees obtained in that 
suit must have been collusive, GubDADHTR BANER- 
JEE v. KHETTERMOHUN SukMAH . 7 W.R., 460 


50. ———______—_————_ Transfer of 
fenure.—Acceplance of rent from transferce.— 
Where a tenure is transferred by a ryot without 
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LANDLORD AND TENANT—continued. 
2. CONSTITUTION OF RELATION— continued. 


(d) ACKNOWLEDGMENT oF TENANCY BY REORIPT 
or Rent, &0.—continued. 


Receipt of rent—continued. 


sanction of his landlord, and the latter nevertheless 
receives rent from the transferee, and gives him 
dakhilas for the year in which he is in possession, 
the landlord cannot oust him afterwards under a 
decree for the rent of previous years. Anpoot 
KUREEM v. MUNSOOR ALI 2 W.R., 396 


61. —————________—_ Purchaser at 
sale in execution of decree.—Leases made after 
decree.—The purchaser at a svle in execution of 
a decree obtained by » mortgagee in satisfaction of 
his mortgage-debt, is not bound by leases executed 
by the mortgagor, after decree, unless he has recog- 
nised the leases after his purchase by receiving rent 
from the lessees as such, TuNooMAN Duss ». 
KOoMEROONISSA BEGUM 

(W.R., F. B, 40:1 Ind. Jur., O. S., 42 


S. C. KooMEROONISSA Beau vo. Htunooman Doss 
{Marsh., 122: 1 Hay, 266 


52.. ———— Evidence of 
confirmation of tenure.—Giving receipts for rent.— 
The giving of receipts for rent, coupled with the fact 
of payment of rent at the old rate down to the 
present time, is evidence of confirmation of ‘the 
tenure by the auction-purchaser and his successor. 
Taka CuaNyp Dutt v, WAKENOONISSA BIBEE 

[7 W. R., 91 


53. Tease by naib of 
semindar.—Transfer of tenure. —When o zeminidar 
dispossessed the purchaser of a jungleboory tenure, 
the title of whose vendor was acquired from the 
zemindar's naib, who had no power to grant such a 
pottah,-- - Meld that the receipt of rent by the zemin- 
dar from the plaintiff and his vendor did not amount 
to a ratification of the plaintiff's right to hold under 
the pottah transferred to him by the vendor, A 
zeinindar is not bound to recognise tenures not 
created by himself, or by any authorised agent on 
his part. BissomBHUR PooRKAE? 0. BuuguonuTtTy 
CHUEN PooRKAET . m W. R., 1864, 292 











3. OBLIGATION OF LANDLORD TO GIVE 
AND MAINTAIN TENANT IN POS- 
SESSION. 





54. Presumption of ability to 
give possession.— When a zemindar gives a lease, 
the presumption is that he is in a position to give 
possession of the property leascd. DOoNZELLE », TREK 
NARAIN SINGH . 2W.R., Act &, 103 


55. Implied contract for pos- 
session.— Peaceable possession.—In every agree- 
ment to lease land there is an implied contract that 
the lessor will give peaceable possession of the land 
leased to the lessee. Munger Durr Sincu v. CaMP- 
BELL . . ‘ ° . 11W. B., 278 


Affirmed on review . 12 W. R., 149 
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3. OBLIGATION OF LANDLORD TO GIVE 
AND MAINTAIN TENANT IN POSSES-.- 
SION—continued. 


56, ————_——- Lessee without possession. 
—Right to rent.—Condition precedent.—A land- 
lord cannot claim rent under a kabuliat where the 
lessee has never obtained possession, delivery of 
possession being ordinarily a condition necessary for 
the maintenance of an action for rent. Hurist 
CrnuNDER KooNnbDoo v. MOHINER MoOHUN MitTrTER 

[Oo W. R., 683 


ASIIRUFOONISSA BEGum v. TosuppucoK Hosssin 
(22 W. R., 260 


57, —————— Right of tenant to be con- 
tinued in quiet possession.—- Right to rent,— 
The right of a landlord to receive rent from a 
farmer depends upon his securing to the latter quict, 
possession, and giving him proper and lawful means 
of realising rents from the tenants. Kristo Soon- 
DUR SANDYAL v0. CHUNDER Natu Roy 

[16 W. R., 280 


58. Possession not obtained by 
lessee.— Right to rent.—A suit for rent will not 
lie where the lessee has never obtained possession of 
the land leased to him. BuLirn v, LALIT JHA 

[3 B. L. R., Ap. 119 


59. Lessee kept out of posses- 
sion.— Right to rent. —Dispossession by or through 
landlord.—A suit for rent will not lie unless the 
relation of landlord and tenant be established, and 
a tenant cannot be made linble for rent if it be 
established that he has been kept out of the posses- 
sion of the tenure by the landlord. ABDooL GunN- 
NEE ». KireropkR CHuNDER Roy . 2 Hay, 409 


ABDOOL GAUNNEE v. PookNo CHUNDER Roy 
[2 Hay, 524 


60. Dispossession of tenant.— 
Obligation of landlord to indemnify tenant.—In 
the absence of any express agreement to the con- 
trary, @ landlord is under the implied obligation to 
indemnify his tenant against ouster or disturbance 
of possession by his own act, or by the acts of those 
who claim under him, or have a right paramount to 
his, but not against the wrongful acts of third 
parties. RassaM v. Donzette . 23 W. R., 121 


61. Failure to give posses- 
sion.— Agreement to give lease.—Procedure by 
tenant.— When consideration-money has been paid for 
a putni lease, with a view to khas possession, and 
such possession is not obtained, the proper course is 
to repudiate the lease and bring an action imme- 
diately. Mokoonp CHUNDER Koy ». PRANKISSEN 
Pacn CHOWDHRY . : . W.R., 1864, 237 


62. Lease given without au- 
thority and afterwards set aside.— Liability 
for rent after dispossession.—Where a lcase was 
granted by a Deputy Collector without authority, 
and his act set aside by the Collector, the tenant, 
who was turned out of possession without any 
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8 OBLIGATION OF LANDLORD TO GIVE 
AND MAINTAIN TENANT IN POSSES. 
SION—continued. 

Lease given without authority and after- 
waras set aside—continued. 


beneficial uccupation for the short period of his lease, 
was held not to be liable for rent. Kanes Doss 
BANERJEE v. NUBEEN CHUNDER CHATTERJER 

(24 W. R., 91 


63, ——_—_—-_—— Dispossession by stranger. 
—Liability for rent.—A tenant dispossessed by any 
person not claiming under the landlord is still liable 
for the rent; his remedy is against the wrong-doer 
for damages, GALE v.CHEDI JHA . 2 Hay, 591 


64. Failure of lessor to protect 
possession of lessee.— Liability for rent.—Dis- 
possession.—If a lessor fails by remissness to do that 
which he alone can do to protect his lessee in posses- 
sion, even independently of any protective provision 
in tho lease, he cannot claim rent from the lesgee in 
respect of the portion of the property from which the 
lattey has been evicted. WagsEpD ALI v. CHUNDRA- 
BUTTY KOOERRE . . . 22 W. R., 542 


65. Failure to keep tenant in 
entire possession — Surrender by tenant on being 
partly dispossessed.- Liability for rent.—Where a 
plaintiff brought a suit to recover the rents of some 
lands which he hud leased out to defendant; but 
defendant pleaded that he had relinquished the lands 
because, in a suit brought against him by a third 
party, who claimed a portion of the lands, a decree 
had given the suid party possession of the portion 
claimed by him; and the question arose whether de- 
fondant was justified in relinquishing the lands, see- 
ing that this decree had been reversed on appeal, and 
that defendant, if he had waited, would have been 
put in possession of all the land covered by his lease,— 
Held that defendant was right in submitting to the 
decree of a Court of competent jurisdiction; that he 
could not be expected to content himself with the 
residue of the land left untouched by the decree, or 
to wait for a decree which might restore the portion 
taken away from him; and that, having given up his 
lease to the plaintiff, he was not liable for any rents. 
Lavi Konwar v. CARTER, . - 25 W.R.,, 402 








4, OBLIGATION OF TENANT TO KEEP 
HOWDING DISTINCT. 


66. ‘ Confusion of boundaries.— 
Person holding land on lease and land of his own.— 
A tenant is bound ta keep distinct from his own land 
during the tenancy, :and to leave clearly distinct at 
the end of it, the land of his landlord. Where, owing 
to the negligence of the tenant, the land demisod 
becomes confounded with his own, the tenant, unless 
he can ascertain the furmer, is bound to deliver to the 
landlord a portion of the lands of which the boundaries 
have been confounded equal in value to the land 
demised. DuGarra Cugrti vo. Vipaia Purna TrR- 
TRASAMI ‘ ‘ . x ILL. R., 6 Mad, 268 


Doorea Kanr Mozoompar ov. Bisnesuvr Dorr 
CuOWDHRY | W. R,, 1864, Act X, 44 
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4. OBLIGATION OF TENANT TO KEEP 
HOLDING DISTINCT—continued. 


Confusion of boundaries—continued. 


67. Interference of 
Civil Court to fix them.—In equity, if throug 

the default of a tenant or a copy-holder, who is 
under an implied obligation to preserve the bound- 
aries of separate estates which he holds, there arises & 
confusion of boundaries, the Court will interfere as 
against such tenant or copy-holder to ascertain and 
fix them. In a case in which the boundaries of three 
talooks had been found to be unascertainable, it was 
decreed that they should be defined and fixed in such 
@ manner that the produce of the total land in each 
talook should bear the same proportion to the jumma 
payable by such talook as the produce of the whole of 
the said lands bore to the total of the jummas pay- 
able on account of the three talooks. KHEMAMOYERE 
alias KHEMESSUREB DEBIA v. SHOSHEE BKHOOSUN 
GANGOOLY . : ° 9 W. R., 95 


68. —_—_—_—_—— Ob lliteration of boundary- 
marks by cultivation.—ffect of, on claim to 
vent.—A claim to rent for certain land must not be 
dismissed merely because the defendant, by planting 
indigo, has obliterated the boundary-mark of that 
land, It must be ascertaiped who, by previous en- 
joyment, is entitled to receive the rents of the land, if 
the plaintiff is not eo entitled, BrosonatH Roy ». 
GILMORE . * ; 2 W.R., Act X, 48 


68. —_—_—_—— Tenant allowing encroach- 
ment on tenure.—Odligation of lessee to avoid 
dispossession or encroachment on lessor’s property.— 
It is a general principle of law that it is incumbent 
upon every lessee to protect his lessor’s property 
from encroachment or unlawful eviction, and that if 
he fails to do so he exposes himself to an action for 
damages by his landlord. PkosunNo Moyi Dast v. 
Kaui Das Roy ° . - 9C.L.R., 347 


5. LIABILITY FOR RENT. 


70, ———_——— Proof of liability.— 
tion and proof of kabuliat.—The production of a kabu- 
liat and proof of its execution by the tenant is suffi- 
cient to charge him with rent without the produc. 
tion of the pottah, Manomep Hypgr Hooskin v, 
JEEAWUN  . ; LN. W., Ed. 1873, 48 





71. ——————— Non-completion of contract, 
— Mad. Regs. XXX of 1802, s. 6, and V of 1822, s. 9. 
—Where no pottahs and muchalkas have been ex- 
changed between the parties, occupants of lands can- 
not, in accordance with Regulation XXX of 1802, sec- 
tion 6, and Regulation V of 1822, section 9, be sued 
for its proceeds, even though they have admitted the 
plaintiffs to be the proprietors. TANUVI¥AN v. Va- 
LANAGANDA ‘5 n 1 Mad, 3 


72, ——_—_———- Interruption ef tenancy.— 
Interruption of occupation by landlord.—No subse- 
quent interruption by 4. in B.’s occupation and en- 
joyment of land would be an anawer to 4.’s claim 
or rent which had previously accrued. B.’s eviction 
by A, will not relieve him from liability for rent 
which accrued due prior to the eviction. MADHUB 
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LANDLORD AND TENANT —continued, 
5. LIABILITY FOR RENT—continued., 
Interruption of tenancy—continued. 
CHUNDER MozoompaR ov. SIDHEE NugERR ALI 


KHAN ‘ : ; . - SW.R.,, 54 
73. Dispossession of 





tenant in middle of year.—Right to rent accrued 
due on tnterruption of oceupation.—A landlord, by 
dispossessing his tenant in the middle of the year, 
docs not, in all cases, forfeit his right to rents which 
have already accrued due. Whether he does or not 
must depend on circumstances,—eg., upon the ques- 
tion whether the ryot has enjoyed all the year’s pro- 
fits, or has been prevented from enjoying any by the 
landlord’s act of interference. Bunsux Duur 
GuosE v. BuzrM Lata Sanoo . 24 W.R., 219 


14. Dispossessi on, 
and recovery of mesne profits for.—In a suit for rent 
in which defendant pleaded that during the period 
for which rent was claimed the tenants had been out 
of possession of the land, having been ousted by a 
third party to whom the zemindars (plaintiffs) had 
given a lease of the land,—Held that the zemindars 
were precluded from suing defendants for rent on 
account of such period, even though the latter had 
recovered a decree with wasilat for the period of dis- 





possession. KADUMBINEE DossiA v. KASHEENAUTH 
Biswas . : : . 1S W.R., 338 
76. Wrongful act of 








superior tenure-holders.— Ouster.—In a suit by & 
landlord to recover arrears of rent from tenants who 
had been forcibly compelled by the superior holders 
of a tenure over the plaintiff to execute a kubuliat to 
themselves and to pay rent accordingly,—Held that 
such wrongful act of the intervenor defendants (the 
superior holders) was not in law sufficient to consti- 
tute an ouster of the plaintiff, but gave the tenant 
defendants a cause of action against them for dam- 
CHUNDER NATH BHUUTTACHARJEE v. JUGGUT 


ages. 
CHUNDER BHUTTACHARJEE . 22 W. R., 337 
76. Rent after loss 


of possession.— Ejectment by zemindar.—A zur-i- 
peshgidar eannot compel his lessees to pay rent 
when both he and they are evicted by the zemindar. 
BisweN Dra Sinan v. Propxoo Dass 

(1 W. R.,1 


77. Assignment of right to re- 
cover rent.— Subsequent suit for arrears of rent, 
—A tenant was authorised by his landlord to pay a 
certain portion of his rent to 7‘, a creditor of the 
landlord. 7Z. afterwards obtained a decree against 
the tenant for the amount of rent he was required by 
his landlord to pay to him. The landlord brought a 
suit for the entire amount of the arrears, Held that 
he was entitled to recover only the surplus beyond 
the amount for which 7. had obtained a decree, not- 
withstanding such decree was unsatisfied. LALLAH 
Gour Nagain o, Karron LALL THAKOOR 

Marsh., 363: 2 Hay, 447 


78. Rent paid to some one else 
with landlord’s acquiescence.— Subsequent suit 
Jor such rents,—A tenant cannot afterwards be held 
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5. LIABILITY FOR RENT—costinued, 


Rent paid to some one else with land- 
lord’s acquiescence—continued. 


liable for rents which he pays to a third party (co- 
sharer) with the acquiescence of his landlord, expreas- 
ed or implied ; and whore the relation of landlord and 
tenant ceases with the consent of the landlord, the 
landlord cannot again claim rent unless he shows how 
or when the relation revived. Muppun Monrun 
Roy Cnowpury v. Cnunper Ssxuvue Buurta- 
OHARJEE . : : ; . 25 W.R., 115 


79. Rent between date fixed for 
leaving and actual previous departure.— 
Where there were no terms of agreement settled 
between the parties, but the defendant after occupy- 
ing the house for a time wrote that he would vacate 
the house on the Ist Junc,— Held that, though he 
actually left on the 16th May, ho was liable for rent 
up tothe lst Juno. RurFF ». SroKOE 

[9 W. R., 218 


80. Purchaser of house.— Notice 
of rate of rent.— Liability of tenant at fixed rent.— 
Where the right, title, and interest of the owner of a 
house are purchased at a sale in execution, and the 
purchaser finds the house in the occupation of a lessee 
ata fixed rent, his giving the lessee notice that, after 
a certain date, he intends to charge him at # particu- 
lar rate does not give him a right to rent at that rate, 
If not content with the rate fixed in the leaso he can 
only get such sum as the Court finds to be a fair and 
reasonable rent for the use and occupation by the de- 
fendant ; in deciding what rate is fair and equitable, 
the state of the house when he entered on the occupa- 
tion and the reasonable and necessary repairs oxecuted 
by him since his entry can be taken into consideration. 
FEGREDO v. MANOMED MODDESSUR 

OW. R., 267 


81. Auction-purchaser of or- 
chard from semindar.— Orchard included in 
settled area of village. —An auction-purchaser of the 
rights and interest of the zemindar in an orchard can- 
not be treated by the latter as his ryot, because the 
areca of the orchard is included in the settled area of 
the village of which he is the proprietor, and a suit 
by the latter to impose rent on the garden and for 





delivery of kabuliat is not maintainable. Moorsr ov, 
Rooka : : ° . 8 Agra, 159 
82. Purchaser in execution of 


decree,— Payment for period subsequent to pur- 
chase.—Notice.—An sauction-purchaser, with notice 
of a payment in advance, made by the tenant to the 
former proprietors, of rent due for a period subsequent 
to the date of purchase, is bound by such payment. 
Ram Last SHAW ¢. JOGGENDRO NARAIN Roy 

[18 W. R., 328 


83. —————— Purchaser of specific share. 
—Proportionate liability for rent.—The purchaser of 
a specific share of a talook, which with other talooks 
was held by the same jotedar, can be held liable only 
for the rent due upon the shure purchased ; and there 
can be no difficulty in determining the rent payable 
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8. LIABILITY FOR RENT—continued. 


Purchaser of specific share—continued. 


if each tenure has a separate jumma, and cach share- 
holder holds a specific share. KuemMa MoygeE glias 
Kuumwessvurer Desia v. RADHA PEARRE DeBIA 
CHOWDHRAIN . ; ; . SW.R., 469 


84. Suit for balance of amount 
of decree against one tenant only.— Success- 
Sul claim by another party after decree.—Plaintiff, a 
putnidar, got a decree for rent against B.’s wife, the 
ostensible dur-putnidar. Shortly afterwards B.’s 
nephew brought a suit against B. for an 8 annas 
share of the dur-putni, which he claimed as joint 
family property, and obtained a decree, Before this 
last decree was executed, the dur-putni was sold to 
satisfy the rent decree, but the proceeds were in- 
sufficient. In a suit for the balance remaining due,— 
Held that B. and his nephew were jointly liable for 
the amount. PromorHo Natu BANERJEE 0. Jo- 
GENDEO Natu Roy . ; ‘ C.L. R., 15 


85. ——_—_———_ Assessment of rent.—Zand 
covered with trees.— Act X of 1859, s. 23, cl. 1.-- 
Held that the defendants, whose proprietary title at 
the time of settlement was recognised in the land 
then covered with trees, were not liable to assessment 
by zemindars, under the provisions of clause 1, section 
28, Act X of 1859, .n account of tho trees having 
since disappeared and the land having been brought 





into cultivation. JADOO Ral vo. MAHOMED TUQUEE 
(1 Agra, Rev., 24 

See Moosry KnvuLEREY co. MAHOMED TUQURE 
(1 Agra, Rev., 3 


86. Misrepresentation by land- 
lord.—Cross-suit.—A plea that the defendant was 
deceived into taking a lease by tho misrepresentation 
of the plaintiff cannot be pleaded as an answer to an 
action for rent. Such a defence should be made the 
subject of a cross-suit. IsHREE PERSHAD Rag v. 
BsHAREELAL . . . . ON. W., 248 


6. RENT IN KIND. 


87. ———_—_——- Suit for sbare of rent or 
money-equivalent.— Valuation of crop.—A land- 
lord sued his tenant, paying rent in kind, for the 
share of the crop due to him, or rent, or for its money- 
equivalent, Held that the prices at which the land- 
lord was entitled to have the crop valued were those 
which prevailed at the time the crop was cut, and 
when it should have been made over to him. Lacu- 
MAN Prasap v. Hotas MAHTOON 

(2 B.L.R, Ap. 27:11 W.B., 151 


7. TENANCY FOR IMMORAL PURPOSE. 


68. ——_—___—-Lodgings let to prostitute.— 
Suit for rent of.—A landlord cannot recover the rent 
of lodgings knowingly let to a prostitute who carries 
on her vocation there. GAURINATH MOOKERJEE ». 
MapHUMANI PESHKAR . 9BL.R, Ap. 37 


8S. C. GOURRENATH MOOKERJER v. MODHOOMONEE 
PrsHAaKUR é : . 18 W.R.,, 445 


DIGEST OF CASES, 


( 2088 ) 
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8. PAYMENT OF RENT. 
(a) GENERALLY. 


88. Payment to co-lessors after 
distress.— Claim for rent.—8 Anne, c. 14,—Dis- 
tress.— Co-landlords.—Two daughters, as co-partners, 
were owners of certain property, each having an 
eight-anna share therein. On June 30th, 1868, they 
executed a lease of the property, in which it was pro- 
vided that a monthly rent should be paid in separate 
payments to each of the two owners respectively, 
they giving separate receipts for the same. The ten- 
ant having failed to pay rent, one of the owners 
brought a suit for her share in her own name only, 
and obtained a decree. In execution of this decree 
she seized and sold property belonging to the tenant. 
The sale took place on the 12th of February 1869. 
On the 15th of February the other owner brought an 
interpleader suit, the tenant having likewise failed to 
pay rent to her. She claimed to have what was due 
to her paid out of the proceeds realised by the sale 
under the decree. Held that she was not entitled to 
have it so paid, Held also, per Pracock, C, J.—The 
Statute 8 Anne, Cap. 14, does not apply to this 
country. Held that it would not, at any rate, apply 
to a case in which a claimant secks to enforce pay- 
ment of her rent from another creditor for rent, even 
if it would where the claim was against an ordinary 





execution-creditor. PapAMANI Dasi v. JAGADAMBA 
Dast : ; : . SB.L.R., O. C., 56 
90. Payment to superior land- 


lord after grant of intermediate lease,— Pay- 
ment without notice of assiqgnment,— Liability to in- 
termediate tenant.—A tenant paying rent to the su- 
perior landlord, after the grant of an intermediate 
lease, but without notice of it, is not liable to the 
intermediate lessee in respect of the same rent. AT- 
TAPYEE MOWLAH v. SUKHAWUT ALLY 

{[Marsh., 102: W. R., F. B., 30: 1 Hay, 240 


91. ——__—__——- Payment to a third person 
by landlord’s directions.—Plea of payment.— 
Payment by a tenant under the landlords directions 
to another, or for a special purpose, of a sum equi- 
valent to the amount claimed as rent, is tantamount 
to a payment to the landlord himself, and is a suffi- 
cient answer to the landlord’s suit for rent. Sucha 
defence, being rather one of payment than of a set- 
off, was open to a defendant in a suit under Act X of 
1859. Joy Koogr v. FuRLoNG 


('W. R., 1864, Act X, 112 


92. ——_—_—__—- Payment by tenant of reve- 
nue to save estate from sale.— Payment or set- 
offin suit for rent.—Where a tenant is left in that 
condition in which he is compelled to pay his land- 
lord’s debt to save his own security from forfeiture, 
the circumstances constitute a sufficiewt authority to 
make the payment,—e.g., the payment of Government 
revenue to save the estate from sale,—and it will be 
treated as a payment to the landlord in a suit for 
rent. HrLis v. Wooma Moyes BoRMONER 

(16 W. B., 545 
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8. PAYMENT OF RENT—continued. 
(a) GENERALLY—continued. 


93. Presumption of payment of 
rent for former years.— Suit for rent of current 
year.— Beng. Reg. VII of 1799.—Under Regulation 
VII of 1790 a plaintiff could only sue for and recover 
the rent of the current year. No legal presumption 
arose from his doing so that the rent of prior years 
had been satisfied. MInTHERJEET SINGH ». CHOKER 
NaRAIN SINGH . . ° 2 W. R., 58 


94, ——_—_—__—. Presumption of payment of 
rent.— Payment of rent of subsequent year, Effect of. 
—The payment of the entire rent of a subsequent 
year affords a presumption in favour of the payment 
of the rent for the previous year. SoLAaNno v. Doot- 
HIN Umrit Korr W. R., 1864, Act X, 65 


SorvutH SoonpDERY DABEB v. BRODIE 


95. Appropriation of payments. 
— Arrears and current rent.— Unspecified payment. 
—A payment for rent should be credited to the 
oldest rents first, and not to current rent, unless so 
specifically stated by the party making it. SURNo- 
MOYE v. SINGHROOP BIBEE 

[W. R., 1864, Act X, 133 


96. Payment to one of joint 
lessors.—-Payment to one of several joint propric- 
tors is a payment to all. Oopit NARAIN SING ». 


Hopson . . ‘ . W.R,, Act X,15 
RaMNATH SINGH v. GONDEE SINGH 
[10 W. R., 441 


and payment by one of several joint lessees is pay- 
ment by all. NILLUMBHUR Mastoriy v. DoorGa 
Cuurn Biswas. ‘ 2W. R., Act X, 94 


97. Discharge of 
debt.— Payment of rent by the lessce to one of 
several joint lessors, and at his request, discharges 
the debt as to all, as also payment made at his request 
to one of several joint creditors, KRISHNARAV 
RAMCHANDRA 0. MANAJI BIN SayaJI 

[11 Bom., 106 





9s. ———_——— Presumption of mode of 
payment.—Where it does not appear that rent is 
payable in instalments, it must be assumed to be pay- 
able annually. SURRESHOOLLAH v. Ram CooMAR 
GoorpTA  . . ° : . 25 W. R., 556 


99. Obligation as to mode of 
payment,—JInstalments.— Where a putnidar’s rent 
is payable in monthly instalments, he agreeing to 
pay the revenue out of the rent and to file the Col- 
lector’s receipts as payment, he is not entitled té de- 
duct from an instalment of rent any portion of the 
Government revenue which may not be payable until 
after the instalment is due. He is bound to pay 
either in cash or partly in revenue receipts ; failing 
to pay in both shapes, he may be sued for an arrear 
of rent. RADHAMONER CHOWDHRAIN v. GRAY 

{12 W. R., 205 
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(5) Non-PAYMENT. 


100. Appointment of sesawal 
on default in payment.— Determination of ten- 
ancy.—lt was stipulated in defendant’s lease that, 
on his failing to pay any instalment of the rent, 
plaintiff might appoint a sezawal to collect direct 
from the under-tenants. Held that the appoint- 
ment of such a sezawal did not determine defend- 
ant’s lease, and that he was still liable for any defi- 
ciency in the rent after tho sezawal’s collections were 
credited. FAKIRUDDIN MAHOMRD ASHAN »v. Part- 
LIPS . -SB.L.R., Ap. 58:11 W. R., 464 

OMRITNATH TRWARRE ». BuGcoo Sinan 

[W. R., 1864, 269 

Contra, DALRYMPLE pv. Brazan SAHA 

[8 B.L. R., Ap. 54, note 
JHOOMUCK CHOWDHRY v. ANDERSON 
(6 W. R., Act X, 33 


101. A kubuiiat, af- 
ter the usual stipulations, provided for the cancella- 
tion of the lease on the tenant failing to pay any of 
the instalments, and lefv it optional with the zemin- 
dar to appoint a sezawal to collect the rents. Tho 
tenant having defaulted in payment of rent, a seza- 
wal was appointed. Held that tho lease having 
been cancelled by the default, the appointment of a 
sozawal had reference only to the back rents to be 
collected. RapHA PgrsHap SiInaH v. BaAsHAWwuN 
OoraDpuYA : ° : Z W. R., 116 


102. Effect of non-payment.— 
Onus probandi.— Suit for rent.— When the relation- 
ship of landlord and tenant has once been proved to 
exist, the mere non-payment of rent, though for 
many years, is not sufficient to show that the rela- 
tionship has ceased; and a tenant who is sued for 
rent and contends that such relationship has ceased, 
is bound to prove that fact by some affirmative proof, 
and more especially is he so bound when he does not 
expressly deny that he stil) continues to hold the land 
in question in the suit. Kuna@o Lanny Munpvu. v. 
ABDOOL GUFFOOR 

[LL. R., 4 Cale. 314:3 C. L. R., 119 


103. Adverse posses- 
sion.— Mere non-payment of rent to the landlord does 
not render possession by tenants adverse to the land. 
lord. GANGABAI ». KALAPA DARI MAKRYA 

(1. L. R.,9 Bom., 419 


104. Onus probandi. 
—Suit for rent.—Adverse possession.—Where the 
relation of landlord and tenant is proved to have 
existed, it lies on the defendant in possession of the 
land to prove that the relation was put an end to at 
such a period anterior to the suit as would entitle 
the defendant to rely on his possession as adverse to 
the plaintiff for twelve years. Non-payment of rent 
for upwards of twelve years and a grant of a pottah by 
Government to defendant for five years do not, when 
Government claims no interest adverse to plaintiff 
and plaintiff does not consent to defendant becoming 
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LANDLORD AND TENANT—continned. LANDLORD AND TENANT —continned. 


8. PAYMENT OF RENT—continued. 
(3) Non-PAYMENT—continued. 


Effect of non-payment—continued, 


tenant to Government, create any possession in 
defendant adverse to plaintiff. Rungo Lall Mundul 
v, Abdool Guffoor, I. L. R., 4 Cale., 814, approved, 
TrnucHuRNA PERUMAL NADAN v. SANGUVIEN 
(I.L. R., 8 Mad, 118 


Haznir VASUDEV v. MAHADAII APPAST 
[5 Bom., A. C., 85 


105. Adverse posses- 
sion.—Non-payment of ront by a tenant for more 
than twelve ycars does not constitute adverse posses- 
sion, When possession may be referred to the 
contract of tenancy under which the tenant entered, 
mere length of enjoyment without payment of rent 
does not, under ordinary circumstances, affect the 





relation of the parties. DapDobA ». KRISHNA 
(I. L. R., 7 Bom., 34 
ManomMED INAYRTOOLLA v. AKBAR ALI 
[2 Agra, 25 


TROYLUKHO TARINEE Dossra vo, Montma Cutun- 


pbEg Murtuck, ‘ . TW.R. 400 
Davis v. Appoon HamMED. . SW.R., 55 
106. Adverse posses- 





sion.—The plaintiff sued for possession of a piece of 
ground, alleging that he was the owner of it. The 
defendants denied the plaintiff’s title and claimed 
ownership in themselves. The Subordinate Judge 
found that the plaintiff had originally held the pro- 
perty from the defendants, but that as he had occu- 
pied it for more than twelve years without paying any 
rent or acknowledging the defendants as his land- 
lords, ho was entitled to be considered as owner by 
adverse possession. The District Judge, in appeal, 
upheld the decree of the first Court. On appeal to 
the High Court,—Held that the District Judge was 
wrong in holding that mere non-payment of rent was 
sufficient to constitute adverse possession. TATrIAa 9. 
SADASHIV ; LL. R., 7 Bom., 40 


107. Non-payment of 
rent by occupancy ryot.—Title to land.—Admis- 
sion by tenant of liability to pay rent.—Limita- 
tion.—The non-payment of rent for a term of twelve 
yours and more docs not relieve an occupancy ryot 
from the status of a tenant so as to give him a title 
to the land. Rent falls due at certain periods, and 
the failure to pay it becomes a recurring cause of 
action, and therefore, where the right to take rent is 
admitted by the ryot, no question of limitation can 
arise. Porgesw Narain Koy e. Kasst CHUNDER 
TALUKDAR , ‘ . IU2L.R., 4 Calc, 661 


108. Adverse posses- 
ston.— Determination of tenancy.—The plaintiffs in 
this suit, alleging that §8., through whom they claim- 
ed, had given &., who was represented by the defend- 
' gents in July 1828, the loase of a certain house on the 
condition that B. shuuld pay a certain annual rent 
fur such house, and if he failed to pay such rent 











8. PAYMENT OF RENT—continaed. 
(6) Now-PayMENT—continued. 
Effect of non-payment—continued. 


that he should vacate the house, such condition being 
contained in a keraianama executed by B. in 8.’s 
favour, sucd the defendants for the rent of such 
house for two years, and for possession of the same, 
alleging the breach of such condition. Held (SPAN- 
KIE, J., dissenting) that, supposing that a tenancy 
had arisen in the manner alleged, the mere non-pay- 
ment of rent by the defendants for twelve years prior 
to the institution of the suit would not suffice to 
establish that the tenancy had determined, and that 
the defendants had obtained a title by adverse posses- 
sion, so as to defeat the claim; for if once the rela- 
tion of landlord and tenant were established, it was 
for defendants to establish its determination by affirm- 
ative proof, over and above the mere failure to pay 
rent. PxsmM Suku Das v, BHUPIA 

[LL R., 2 AlL, 617 


9. NATURE OF TENANCY. 


1098. Presumption as to nature 
of tenancy.— Yearly tenant.—Where there ié no- 
thing to show on what tenure a tenant holds from 
his landlord, the presumption is that he is a yearly 
tenant. ENDAR Lava v. Lattv Hori 

[7 Bom,, A. C., 111 





GOORDIAL v. RAMDUT 
(Agra, F. B., 16: Ed. 1874, 11 


110. Holding for long period 
with payment of rent.—Tenancy from year to 
year.—In a suit to recover a village alleged by the 
plaintiff to have been let to defendant on service- 
tenure by the ancestor of the plaintiff, and to be re- 
sumable at the pleasure of a successor, the only facts 
proved in evidence were a holding for a long period 
of ycars, and a payment of rent to the plaintiff, 
the zemindar. Held that such facts established 
merely a tenancy from year to year. VASUDEVA 
PATEUDU v. SANYASIRAZ PEDDABALIYABA SIMHULU 

3 Mad, 1 


111. Construction of lease.— 
Monthly tenancy.— By indenture, dated 1st February 
1856, A. leased to B. certain premises in Caleutta for 
a term of ten years from lst November 1855 at a 
rent of R100 per month, payable monthly. The 
defendant became the assignee of the lease without 
notice to 4. from August 1858, and continued to 
occupy the premises and paid the rent in the name 
of B. up to August 1866, though the lease had ex- 
pired on 31st October 1865. Held that the tenancy 
after the expiration of the lease was a monthly ten- 
ancy in the name of B. and terminable by a monthly 


notice to quit. BroJoNAUTH MULLICK v. WESKINS 
{2 Ind, Jur., N. 8., 163 
112. Holding over after expiry 





of lease.—Monthly or yearly tenancy.— Notice to 
quit.—A. and B. let a house and premises in Cal- 
cutta to C. under a Bengali lease, for a period of three 
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Holding over after expiry of lease—con- 


tinued, 


years, from Ist Assar 1273 (14th June 1866). 
Upon expiration of the term, C. continued in posses- 
sion of the house, and 4, and B., after repeatedly 
calling upon him to deliver up possession, served on 
him, on 18th March 1873, in a letter written by 
their attorney, a notice to quit “on or before the lst 
day of Jaishta 1280 HK. S., corresponding with the 
13th day of May next.” Held that C., after the 
end of his lease, held merely from month to month, 
and that the tenancy was terminable by a month’s 
notice. Held, further, that the letter of tho 18th 
March 1873 was a sufficient notice. There is no- 
thing which makes it a necessary inference that a 
tenancy in Calcutta is a tenancy by the year, in the 
absence of any special agreement to the contrary. 
So far as there is any custom in Calcutta, or any 
inference of fact to be drawn from mere occupa- 
tion accompanied by payment of a monthly rent, it 
is that the tenancy is a monthly one. Nocoorpass 
MouLLick v. JEwkAJ Basoo . 1IZBL.R., 268 


10. HOLDING OVER AFTER TENANCY. 


118, ———_—_—— Terms of holding over 
after lease has expired.—TZerms of lease.— 
When a tenant holds on after the expiration of o 
lease, he does so at the same rent, and on the same 
terms and stipulations as are mentioned in the lease, 
until the parties come to a fresh settlement, Enay- 
ATOOLAH v. ELAUEE BUKsH 
(W. R., 1864, Act X, 42 
Su1p SAHAE v. MuxBoot Aumep . 2N. W., 304 


TARA CHUNDEE BANERJEE v. AMEER MUNDOL 


(22 W. R., 395 
ALLAH BIBEE v. JOOGUL MUNDUL 

[25 W. R., 284 
114. Current rates for 


similar land.—A ryot who holds over after the ex- 
piry of his lease, in spite of his landlord, is liable to 
pay at the rates current for the same kind of land in 
the village. Tommy v. SoopHa Kurim Lat 

(2 W. R., Act X, 73 


16. ———_——- Evidence of rate 
of rent.—Where a tenant continues to hold land 
after his term, his pottah will be evidence of the 
rent at which he is holding over, in the absence of 
evidence to the effect that the rent was altered sub- 
sequently to its expiration, SuHz0 Sanoy SINGH ». 
BEcHUN SINGH . : _ - 22W.R., 3l 


16. Conditions of 
tenure.— Where on the expiration of a lease the lessee 
is allowed to continue in possession as a yearly ten- 
ant, he does so on the terms contained in the expired 
lease, so far as they are consistent with a yearl 
holding. Sayastv. Umasr . 8 Bom, A.C, 2 


117. Right of tenant holding 
over.—Holding over by acquiescence of landlord 
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10. HOLDING OVER AFTER TENANCY 
—continued. 


Right of tenant holding over—continned. 


after lease has exptred.— Notice to gqutt.—A land- 
owner who, after the expiration of a lease, continues to 
receive rent for a fresh period, must be considered to 
have acquiesced in the tenant continuing to hold 
upon the terms of the original lease, and cannot turn 
out the tenant, or treat him as a trespasser, without 
giving him a reasonable notice to quit. Ram Kus- 
LAWAN SINGH », SOONDRA . . TW.R., 152 


1s. ———————_—_————————-_ Liability to 
ejectment.— Notice to quit.—A tenant holding over 
for some time without renewal of his lease is entitled, 
whether he has any right of occupancy or not, to 
retain possession of his tenure until either he resigns 
it or is cjected in due course of law. Ooma LooHUN 
MoJoompAR v. NITTYE CHUND PopDAR 

[14 W. R., 467 


ne, ——_—_—_—_____————- Notice to quit. 
—Where a tenant has been allowed to hold over 
leases on the expiry of their terms, and has continued 
in possession under those leases, it must be supposed 
that there is an implied agrcoment between him and 
the landlord, and the tenant under such circum- 
stances is entitled to hold on until sorved with a 
legal notice to quit. JumantT ALI SHAH »v, Cnow- 
DEY CHUTTURDHAREE Sauzn 16 W.R., 185 


120. —————_-—___—_—————._ Notice to quit. 
—There is no difference in law between the position 
of a ryot holding without a pottah and that of one 
holding over, after the expiry of the term covered by 
a pottah, with the consent of his landlord. Such a 
tenant cannot be evicted without a reasonable notice 
to quit being given; and the relationship does not 
come to an ond at the expiration of each year, with- 
out some act on the part of the landlord and tenant 
jointly, or of either of them. Ram Khelawan Singh 
v. Soondra, 7 W. #., 152, followed, CHatuRI SINGH 
vo. MAKUND LALL 

[I. L. R., 7 Calc., 710: 9 C. L. R., 240 


121. Liability of tenant holding 
over.— Ejectment, Liability to.—If a tenant holds 
his land for a term of years, and no new tenancy is 
created by the zemindar on the termination of the 
original lease, either by receipt of rent or in any other 
way, and if the tenant has no other title to the land 
beyond that conceded in the original lcase for a term 
of years, the zemindar is entitled to evict the tenant 
on expiration of the lease without the intervention of 
a Court. CHowpuzy IzuarooL, Huq »v. Baooszs 
MAautoon , ; ‘ ‘ . 26 W. R., 201 


122. — Tenant-at-will, 
Rate of rent for.—A zemindar who allows a tenant 
to remain on hia land without express contract can 
only demand a fair rate of rent,—1.¢,, the full market 
rate. MONEEROODDEEN MERpna v, KENNIE 

[4 W.R., Act X, 45 


GopauL Lat THAKOOR v. BUDUROODEEN 
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—continued, 
Liability of tenant holding over—conti- 
nued, 
128. Trespasser.— 


Whore a lessec whose lease has expired, and who 
is unwilling to give the increased rent demanded by 
the landlord, and retains possession in the hope of 
obtaining a new lease without such increase, parties 
entering upon the land as cultivators with the 
consent of the landlord are not called upon to show 
the ex lessee their authority. Gate », MAHARANEE 
SreeMOTTY ‘ ‘ . . 15 W. R., 133 


124. Increase of rent. 
—Agreement for specified period.—Tho defendant 
being, under a settlement originally obtained froin 
the Government, bound to pay a particular rent to 
the plaintiff, who had, subsequently to that settlement, 
obtained an ijarah from the Government, the plain- 
tiff in 1879 sued to enhance that rent and obtained a 
decrec upon which a compromise was inade, the defend- 
ant agreeing to pay » higher rent for the years 1281 
and 1282. The defendant having paid no rent for 
1283 and 1284, the plaintiff sued for tho arrears at 
the higher rent. Held that no proper proceedings 
for enhancement having been taken or fresh contract 
with the defendant : ntered into, the special arrange- 
ment came to an end at the expiration of 1282 and 
the original arrangement revived, and therefore the 
plaintiff was not entitled to demand more than the 
original rent payable. Boruunopot HowLapar ». 
Monon Counpver Guna . .8C.L. BR. 508 


This case was distinguished where there was no 
agreoment for a specified period. Boraunuppr 
How avar v. Monun CHUNDER Guna 

(8 CL. R., 611 


126. Acquiescence of landlord 
in tenants holding over.—R.ghi of occupancy. 
—Tho mere fact of a landlord permitting a tenant to 
hold over for a year beyond the term of his Icase can- 
not create any right of occupancy in the tenant’s 
favour. The landlord’s cause of action in such a 
caso arisos when he is refused the right to re-enter. 
Kabeet Sana 0, RavHA Kissen MULLIOK 

[16 W. R., 146 


126. Dispossession of tenant 
holding over.—Right to possession on being dis- 
possessed.—Whiere a tenant, holding over after the 
expiration of his lease, is wrongfully dispossessed, he 
has a right to be restored to possession ; and he has 
the same right if, having been ejected during his 
lease, his lease expires penfling a suit to recover pos- 
weasion. As aguinst every one except the landlord ho 
is still the porson entitled to possession. ARUB v. 
ASHBUF . ; ‘ ‘ . 24 W. R., 335 


127. Suit against tenant hold- 
ing over.— Suit on contract or for use and occupa- 
tion.— Where there is an express contract the zemin- 
dar can only sue on the térms of the contract, and 
cannot sue ie use and occgpation, Watson & Co. 
v. Tagings CHURN GaNco@Ly .17 W. R., 404 
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Suit against tenant holding over—conti- 


nued. 


DaununpDRO CuuNDER MooxeERseEr vr. LAIDLAY 
[20 W. R,, 400 


128. — Use and occu- 
pation of building under unregistered lease.—A 
party who retains and holds a building under an 
unregistered kabuliat, is liable, though the kabuliat 
cannot be enforced for want of registration, to pay 
a reasonable compensation for the use and occupation 
of it, Puroma SoonDaREEB DosseEr . PRoLLAD 
CuunvER Doss . : ‘ . 12 W. B., 389 


129, —--_______-_———_——_— 
change of rent.— Notice.—Use and occupation of 
land.—In cases not governed by Bengal Act VITI 
of 1869, a landlord, by merely giving his tenant 
notice, cannot bind him to pay a particular rent; but 
he can put an end to the tenancy on its former terins, 
and if the tenant continue to hold he does so without 
any rent having been fixed. A suit by the landlord 
to recover his dues in such a case would be not a 
snit for rent, but for reasonable compensation for the 
use and occupation of the land, and the Court would 
have no power to fix the rent for the future, KyYLasH 
CuUNDER Siucar v. WOOMANUND Roy 

[24 W. R., 412 


See LALUNMONEE v. AJOOPHYA RAM KHAN 
[23 W. R., 61 


130. — Termination of 
tenancy and alteration of rent after notice to quit.— 
Suit for use and occupation.—A landlord who can 
terminate his tenant’s tenancy by a reasonable notice 
to quit, can also, without giving a positive notice 
to quit, raise the tenant’s rent by serving & reason- 
able notice upon him that in the ensuing year he will 
require a higher rent. Ina suit to recover such rent, 
whether governed by Bengal Act VIII of 1869 or 
not, the Court has power to find the tenant liable 
to pay a reasonable sum for occupation. Bupun 
Mo.tan v. Kuettur Nath CHarrersrr 

[24 W. R., 441 


131. Consent of land- 
lord.— Tres passer.— Damages for use and occupa- 
tion. —To justify a holding over after expiry of lease, 
a direct consent on the part of the landlord is re- 
quisite. No implication of consent can or ought to 
be received when there has been every opportunity of 
consent in express terms, and particularly in the face 
of a special warning from the landlord that he should 
re-enter on the land when the term expired. When 
tenants have no right to hold over, their use and 
occupation of the land is 9 trespass, and they are 
liable, not for rent as tenants, but fer damages as 





Liahitity to 











trespassers. MACKINTOSH v. Gorge Monun Mo- 
JOOMDAR . : ‘ : . AW.R.,, 24 
1332. Settlement with 


tenant containing a clause for re-entry.— Compensa- 
tion tn liew of rent.—Use and occupation.—Tvres- 
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Suit against tenant holding over—cont:- 
nued. 


passers.—The plaintiff made a settlemont of certain 
land with A. and B. for five years, there being in the 
settlement a stipulation that if the tenants failed to 
pay rent the plaintiff might accept another tenant. 
A, died during the tenancy, and B, left the place and 
the property without paying rent, and thereupon the 
plaintiff entered into possession of the property and 
held khas possession of it for two years, when he in 
1870 entered into a settlement of it with defendant 
No. 1 for six years. In 1878 8. died, and defendants 
Nos. 2 and 3, alleging themselves to be the chela and 
dasiputra of B., took upon themselves to collect rent 
from the tenants. The plaintiff thereupon brought a 
suit against the three defendants, treating them as 
trespassers, but at the same time asked for the 
amount of rent due and fer eviction. Held that 
defendants Nos. 2 and 3 had no right on the property 
at all, and that defendant No. 1, who might have 
been considered as holding over after the expiration 
of his lease, if he had been in actual sole possession, 
should not be made liable for the whole rent when 
defendants Nos 2 and 3 were in possession as much 
as he was; but that, as the plaintiff had elected to 
waive the trespass, all the defendants might, on the 
authority of Lalun Monee v, Sona Monee Dabee, 22 
W. B., 833; and Lukhee Kant Dass Chowdhry y. 
Sumeerudd: Lusker, 13 B. L. R., 243: 21 W. R., 
20s, be trented as tenants, and a decree for use and 
occupation given against them. SURNOMOYEE v. 
Dinonati Gik SUNNYASER 

[I L. R., 9 Calc,, 908: 18 C, L.R., 68 


1383. ————— Ejectment, De- 
lay in executing decree for.— Possession, of tenant 
until erecution.— Suit for damages.—A plaintiff who 
had obtained a deeree for ejectment under section 25, 
Act X of 1859, and did not execute that deerce for some 
months after, is not entitled to a decree in a suit 
subsequently brought for damages, in respect of the 
same lands, for the period included between date of 
the institution of the ejectment suit and the execution 
of the decree in that suit, the: occupation of the 
defendants being the occupation of tenants-at-will, 
and not of trespassers. AYMEL IsLaM v. JARDINE, 
SKINNER, & Co. . ‘ ° . 8W.R., 601 





11, DAMAGE TO PREMISES 


134. Damage by fire.—Negli- 
gence,— Defect in burlding.—The plaintiff hired a 
thatched bungalow of the defendant, entered into 
possession, and after living in the house some tine lit 
a fire in the fire-place in one of the rooms. The 
chimney took fire, and the plaintiff’s furniture was 
destroyed. He subsequently ascertained that the 
chimney had been thatched over, of which fact he had 
been all along ignorant. Held that the landlord, 
defendant, was liable in damages for the Joss sus- 
tained by him. Per Kemp, J.—The landlord should 
have given the plaintiff notice of the defective con- 


LET. 
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Damage by flre—continued. 


struction of the chimney. Tho" plaintiff had a right 
to assume that it was properly built, Rapya 
Kinsuna vt. O’ FLAHERTY 

[8 BL, R., A. C,, 277: 13 W. R., 145 


185. Damage by storage of 
goods.— Warchouse.— Damage.—Sutt for segit- 
gence.—Onus probandi.—The plaintiff let to the 
defendants a godown on an upper storey over his own 
godown, for the purpose of storing goods, the only 
stipulation in writing being that no combustible or 
hazardous goods should be stored there. The plaint 
alleged that the premises were taken by the defend- 
ants on the understanding that the defendants should 
use the same in a tenant-like manner, yet the defend- 
ants used them in an untenant-like munner, and load. 
ed an unreasonable and improper weight on the floor, 
whereby it broke through and damaged the plaintiff's 
goods below. The evidence showed that the godown 
had been used by former tenants for storing light 
goods, but, in addition to light goods, the defendants 
had, at the time the floor broke, stored upon it several 
casks of white and red lead, and some cases containing 
tin plates. The evidence of professional witnesses 
showed that a warehouse floor ought to be able to 
bear 14 cwt. per superticial foot, and there was evi- 
dence to show that the pressure on the portion of the 
floor which fell was, at the time, 1 cwt. 1 qr. 6 Ibs. 
The floor gave way in the part where the heavy goods 
were stored, but there was nothing to show that they 
were improperly stored. Evidence was given that it 
was not usual to store heavy goods on an upper floor, 
but that heavy goods were sometimes stored on upper | 
tloors. The evidence of the professional witnesses 
was to the effect that the floor was not a proper one 
upon which to store merchandise, but that 14 cwt. 
was not a dangerous weight for a warvhouse-floor to 
bear, and that no unprofessional person could have 
anticipated danger from it in the present instance, 
There was also evidence to show that the girders 
were not sufficient for the floor of an upper storey to 
be used as a godown, = In a suit for damage sustained 
by the plaintiff by reason of the breaking of the floor, 
—Held (per MacyHERson, d., and on appeal) that 
it lay upon the plaintiff to show that the defendants 
had acted in an improper and untenant-like manner, 
and that he had failed to show that any improper 
or unreasonable weight had been placed by the de- 
fendants upon the floor, or such as a tenant exer. 
cising ordinary caution might not have placed there. 
KoEGLER v. YULE 

(6B. L. R., 401: 14 W. R., 0. C, 45 





12, DEDUCTIONS FROM RENT. 


188, Right to hajuts or remis- 
sions of rent.— Discretion of landlord.—A ryot 
can have no claim in law to hajute (or remissions), 
which being acts of grace on the part of the landlord, 
rest solely on his discretion. PaNaoLLAH Nasnyo 
v, NUBODEEP CHUNDER SHAHA 15 W. R., 270 
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13. REPAIRS. 
187. Liability for repairs.—Con- 


struction of lease.—Where certain premises were 
let under an agreement in which the tenant cove- 
nanted as follows:—“ I will make the necessary re- 
pairs to the buildings at my own cost; if by reason of 
my not so repairing, any injury occur to a building, 
or it become broken, I will restore it ;” it was held 
that it would not be a fair construction to hold that 
if, whilst the buildings were in good repair, and the 
tenant had donc all the necessary repairs, they were 
blown down or injured by a cyclone, the liability to 
restore them should fall upon the tenant, The agree- 
ment bound the tenant only to restore buildings, 
which it became necessary to restore in consequence 
of his not repairing them. Any loss occasioned by 
the natural operation of time ought to fall upon the 
landlord and not upon the tenant. ANUND MoyEE 
Dossen +. Rag Coomar Roy . 23 W.R., 34 


138. Deductivn from 
vent.—In a suit for house-ront, the tenant exnnot be 
allowed to set-off a sum expended by him in repairing 
the houso without authority from the plaintiff. Zom- 
MEBRUNNISSA v. GAyzuR . 6 W. R., Civ. Ref., 26 





4. TAX. 
188. Liability for tax.—ZTlouse 


bwilt by tenant.—The owner of the land is not liable 
for the tax assessed on a house built upon the land by 
his tenant. Wooma Nunvo Koy rv, Browne 

[6 W. R., Civ. Ref, 30 





16, ALTERATION OF CONDITIONS OF 
TENANCY, 


(2) POWER TO ALTER. 


140. Mortgagee of tenant.— 
Change of nature of tenure without authority from 
lasdlord.—W hen the conditions of a tenure have been 
acttled by a compromise between the landlord and 
tenant, a subsequent mortgagee has no power to 
change the conditions so as to bind the landlord un- 
less he has power expressly given him in that behalf, 
and the tenant is cstopped from denying the con- 
ditions, Hur Persuap v. Oopit NARAIN 

[1 Agra, Rev., 60 





(6) Drvrston oF TENURE AND DISTRIBUTION OF 
RENT. 


141, Change in position of ten- 
ants and rent payable for each portion of 
land.—A landlord, who has let out land at a certain 
rent, ae in one sum for the whole, cannot, with- 
out the consent of the tonant, alter the position of 
the latter and say that in future so much shall be 
payable in respect of one parcel only, and so much in 
respect of another. KaLEE CHUNDER AICH v. Ram- 
aurry Kun : ; : . 25 W. R., 95 


142, ——_—_———_ Breaking up tenures with- 
out consent of tenants,—Liability for rent.— 
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16. ALTERATION OF CONDITIONS OF 
TENANCY—continued. 


(2) Division oF TEnvEE AND DIsTRIBUTION 
OF RENT—continued. 


Breaking up tenures without consent 
of tenants—continued. 


Where tenants hold land by different agreements the 
zemindar has no right without their consent to break 
up existing holdings and redistribute lands so as to 
alter the extent and nature of the holdings. RuHEEM- 
uppy AkUN v. PooRNo CHoUNDER Roy Cuow- 
DHERY . ‘ : * . 22 W. R., 336 


143. Splitting claim for rent.— 
Suit for rent under a lease of several estates where 
the rent is a lump sum.—Where the rent reserved by 
a lease of several estates is a lump sum, a claim to 
recover it under the lease cannot be split and appor- 


tioned. OosmMan Kuan vo, CHOWDHRY SHEORAJ 
Sineu @ 6 es e e e 5 N, W.,, 42, 
144. Division of holding by ten- 


ant.— Recognition of, by landlord.—A zemindar 
muy recognise the division of a holding either form- 
ally, by actually dividing it into parts, or impliedly, 
by receiving rent from parties holding scparately. 
Ooma CHURN BANERJEE v, RAJLUCKHEB DEBIA 
[26 W. R., 19 


145. Consent of land- 
lord.— Act X of 1859, 8. 27.—Under section 27, Act 
X of 1859, no division of tenure or distribution of 
rent is valid or binding without the consent in writ- 
ing of the landlord, Upsnpra Monun TaGors 0. 





Tuanpa Dast. - SBL.R, A. C., 349 
8. C. WooPENDRO Monun Taaoret o. THANDA 
Dossia : ; ; 12 W. R., 263 


Sapnan CoANDRA BuskE v. Guru CHARAN Bose 
- (SB.L. R., 6, note : 15 W. R., 89 


148, ——_—_—_—__$_____———. Acquiescence by 
landlord.—But where a zemindar himself put up a 
tenure for sale in separate lots, and took rents from 
two of the purchasers scparately, it was held that no 
written consent was necessary in order to his being 
bound to recognise the partition. Nuso Kisnen 
MoOKERJEE v. SREERAM Roy . 16 W.R,, 265 


147. Consent of lund- 
lord.—Power to consent.— Farmer.— Held, by » ma- 
jority of the Court (dissentiente Srrgr, J.), that the 
farmer of a Government khas mehal, as the party 
entitled to the rents, can accept a surrender of a 
tenure, and therefore is competent to assent to the 
division of a ryoti holding within his farm into 
several distinct and separate holdings. HUREE Mo- 
HUN MOOKEBJEER v. GoRA CHAND MITTER 

[a W.R., Act X, 25 


148, —___——- Agreements as to division. 
— Act X of 1959, 8. 27.—Liability for rent.—The pro- 
vision of Act X of 1859, which requires that every 
agreement as to division or distribution of rent should 
be in writing, applies only to division or distribution 
made after the Act came into operation. ALLENDER 
v. DWARKANATH Roy : . 165 W. B., 320 





( 5001 ) 


LANDLORD AND TENANT —continued. 


15. ALTERATION OF CONDITIONS OF 
TENANCY—continued, 


(c) Cuanaz oF CULTIVATION AND Natugrs oF LAnp. 


149. —_—_——— Allowance of time for 
change of cultivation.—Irrigated and unirri- 
gated lend.— Where @ landlord claimed to revert to 
nanjai rates of rent (rent assessed on irrigated Jand), 
on the ground that he had repaired a tank, which for 
years had been unrepaired,— Held that a reasonable 
time must be allowed to the tenant to prepare for 
change of cultivation, LaxsHMANAN CHRETTI p. 


KOLANDAIVELU KUDUMBAN 
(I. L. R., 6 Mad, 311 


160. ——————- Changing the nature of 
the land.— Using land for brick-making.— Injunc- 
tion.—Acquiescence of lanalord.—In a suit for a 
perpetual injunction against the principal defendants 
to stop the business of brick-making carried on by 
them on lands which they had taken under tem- 
porary leases from their co-defendants, who were 
holders of small jotes within the plaintiff’s zomin- 
dari, and to recover damages for alleged injury done 
to the lands, where the evidence showed such a 
continued use of the land for twenty-five years for 
the purpose of brick-making, as raised a strong pre- 
sumption of acquiescence on the part of the landlord, 
and that so far from injuring the land, the defend- 
ants had placed it in a better con lition than it had 
been in previously,—Held that no case had been 
mude out for the issue of an injunction. TARINEE 
Cuorn Bosz v. RamszE Pan . 6283 W.R., 208 


151. ————-—- Changing nature of land. 
—Right of tenant to change nature of land.—No 
tenant taking land is entitled, without some specific 
agreement on the subject, to change the nature of 
that land, or to make any permanent alteration in the 
state of the landlord’s property. If a person wishes 
to lease lands for the purpose of making bricks, that 
should be the subject of a special agreement between 
the parties, in the same way as when partics take 
lands for building purposes. ANUND Coomak Moo- 
KERJEE v, BissONATH BANERJEE . 17 W.R., 416 


(d) Diagina Weirs on TANES. 


152. Right to dig well.— Mokurrari 
tenure, Holder of.—A wokurrari ryot may build a 
well on his land, or do anything that does not so 
entirely destroy the land as to endanger the zemin- 
dar’s ground-rent, DHePuT SINGH ». Hata KHO00- 
RY CHOWDHBY ‘ . W.R., 1864, 279 


1538. Right of tenant 
to dig well for use of himself and other residents in 
erllage.—A tenant with a right of occupancy, who 
failed to show jthat he had a right, by custom or 
otherwise, to construct a well without his landlord’s 
permission, is not justified in constructing one, and 
thereby infringing his landlord’s rights, on the plea 
that he built it for the use of himself and the other 


residents of his village. SKINNER v. Mantas 
(4 NV. W., 160 
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16. ALTERATION OF CONDITIONS OF 
TENANCY —continued. 


(dq) Digainc Wiis oR TANnks—continued, 


Right to dig well—costinued. 


164. Custom.—Ao- 
quiescence of cemindar.— Where a cultivator was in 
the habit of digging wolls to irrigate his field, described 
as irrigated chobee, and from the practice which had 
arisen under the old proprietors the consent of the 
zemindar had not been thought necessary,— Held 
that the cultivator was entitled to insist on his old 
right until by « new contract the old terma of his 
holding were superseded, MAHOMED FyzooppE&aN 
o.lmgur , ‘ : ‘ - 3 Agra, 285 





155. ——-_——- Breach of covenant not 
to dig tank,—Suit by zemindar.—For broach of a 
covenant by an ijardar not to excavate a tank on the 
lands leased to him, or, if so, to be liable to eviction 
by the zemindar, and to pay the cost of filling up 
the tank, no suit will lic at the instance of the 
zemindar for the recovery of » fractional portion of 
the lands covered by the lease, but the zemindar may 
declare the lease cancelled and resume the whole of 
the lands, or he may sue for cancellation of the lease, 
and he may also sue for damages occasioned by tho 
excavation of the tank, BsER Cnounnprr MANIOK 
ov. HosskIN ; . . ILTW.R,, 298 


156. ———_—_—— Digging well or planting 
trees without permission.— XLjcotment.—For- 
Seiture of lease as for breach of condition.—Tho 
act of digging a well or planting trees may not 
necessarily imply or assert a proprietary right in the 
land in which the well is dug or the trees are plant- 
ed, yet by the general luw of the North-West 
Provinces a ryot, oven having a right of occupancy, 
being prohibited from doing certain acts, such as 
planting of trees or digging wells, without his land- 
Jord’s consent, makes himself liable to ejectment, 
unless protected by local usages, from his holding, if 
he were to dig a well or plant trees without the 
landlord’s consent, Section 6, Act X of 1859, which 
provides that a ryot who has held or cultivated the 
land for more than tweive years acquires a right of 
occupancy in it so long as he pays rent for the same, 
must be read consistently with clause 5, section 28 
of that enactment, which provides that a ryot is 
liable to ejectment from his holding for breach of 
contract, and not as importing that a ryot having 
a right of occupancy, so long a8 he pays the rent 
claimable from him, is at liberty to use and deal 
with the land as he pleases. The useful or benefi- 
ciul nature of an act is not a justification of it if it 
be a breach of contract. A condition not expressly 
made between the parties to a Contract, may never- 
theless be attached to such contract by custom. 
The gencral rule that a ryot is liable to ejectment 
on the digging of a well without the consent of the 
zernindar, may be varied by particular local usage 
or express contract, Koons Brnary Patuck 2. 
Satya Batux Sinan 

(Agra, F. B,, 110: Ed, 1874, 89 
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15. ALTERATION OF CONDITIONS OF 
TENANCY—contéinued. 


(d) Digging WELLS OR Tanks—continued. 


157. —————-_ Rule prohibiting tenant 
from digging wells.— Forfeiture for breach of 
condition.— Liability to ejectment.— Any rule whic 
prohibits a tenant from improving his holding is one 
which, on grounds of public policy, Courts are bound 
to restrain within its strictest limits. When a zemin- 
dar insists on his right to prohibit the construction 
of kutcha wells, he should be required to prove that 
the right claimed by him customarily exists on the 
estate. Forfeiture is not bound to be deemed the 
invariable penalty for breach of contract occasioned 
by the construction of a well, When such forfeiture 
is claimed, and the right to claim it is proved, the 
Court should consider whether an adequate remedy 
cannot be secured to the landlord without depriving 
the tenant of his whole interest in the holding ; and if 
it finds that such a remedy can be given, and that 
the tenant has not doliberately invaded his landlyrd’s 
rights, but, admitting his own position as tenant, has 
acted in what he believed to be the exercise of a 
right, or in the honcst belief that his act would not 
meet with objection on the part of the landlord, it 
should refuse to cust ‘he tenant, and leave the 
landlord to seck a remedy which would be more 
proportionate to the injury he has sustained, and 
amply relieve him from its effects. SHEOCHURN ». 
Bussunt SINGH. RAMJUTHUN SINGH v, MEHDEE 

[8 N. W. 282: Agra, F. B., Ed. 1874, 258 


158. ————_—- Prohibition to excavation 
of tank,—Sub-tenant.— Breach of stipulation in 
lease. —Eacavation of tank.—The plaintiff let a piece 
of land to Af, and by the terms of the lense it was 
stipulated that the lessee should not excavate a tank 
on the land. Af. sub-let the land to J. and N., who, 
in the course of their occupation, excavated a consi- 
derable plot of ground. The plaintiff thereupon 
brought # suit against 47, J., and WN. to have the 
ground restored to its former condition, or for dam- 
ages, Tho first Court gave a decree for the plain- 
tiff. The Judge was of opinion that J. and X., not 
being parties to the original lease, could not be made 
liable in the suit, and he dismissed the suit as against 
them. The plaintiff appealed making J. and N. only 
respondents. Held that J. and N. had no right to 
use the land in contravention of the terns of the 
loase, and that if tho plaintiff proved that their acts 
were in breach of the stipulation in the leaso to If, 
he was entitled to the assistance of the Court in get- 
ting the land restored as nearly as possible to its 
former condition, MONINDRO CHUNDER SIRKAR 0. 
MONEBRUDDEEN Biswas 

[ll B. L. R., Ap. 40: 20 W. R., 230 


(e) Exzction oF BUILDINGS. 


159. Right to erect buildings.— 
Tenant of non-agricultural land.—Injunction to 
restrain erection.—Although where land is let for 
building pucka houses upon it, or where the tenant 
with the knowledge of the landlord does in fact 
lay out large sums upon the land in buildings or 
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15. ALTERATION OF CONDITIONS OF 
TENANCY—continued. 


(e) ERECTION oF BUILDINGs—continued, 
Right to erect buildings—continued. 


other substantial improvements, that fact, coupled 
with « long continued enjoyment of the property by 
the tenant or his predecessors in title, might justify 
a Court in presuming a permanent grant, espevially if 
the origin of the tenancy could not be ascertained ; 
“ht the mere circumstance of a tenant occapying 

uildings upon property will not justify such a pre- 
sumption, unless it can be shown that they were 
erected by him or his predecessors, because a landlord 
might let property of that kind as agricultural land 
at willor from year to yoar. Prosunno Coomuree De- 
bea v. Rution Bepary, I. L. R., 8 Cale., 696: 1 C. 
L. R., 877, considered. Lal Sahoo v. Leo Narain 
Singh, I. L. R., 8 Cale., 781, distinguished. Where 
land bas, with the consent of the landlord, ccased to 
be agricultural, and the tenant has since built a 
homestead or used part of it for tanks or gardens, 
the nature of the tenure is not thereby changed, nor 
is the tenant thereby deprived of any right of occu- 
pancy which he might have acquired, See Nyamat- 
oollah Ostagar v. Gobind Chara Dutt, 6 W.R., Act 
ZX, 40. Prosunno Coomak CHATTERJEE v. JAGUN 
Natu Baisak ; ; ‘ 10 C. L. K., 25 


Reversing decision in JAGGANATH BAIsak v. PRo- 
SONNO CooMAR CHATTERJEE . 9C.L. R., 221 


160. Erection of 
buildings by tenant-at-will or tenant from year to 
year.— Determination of tenancy.— Notice to quit.— 
There is no law in this country which converts a 
holding at will from year to year, or for a term of 
years, into a permanent tcnure, merely because the 
tenant, without any arrangement with his landlord, 
builds a dwelling-house upon the land demised. Pro- 
SONNO COoOMAREE Denia v. RUTTEN BRPARY 

{LL R., 8 Calc. 696: 1 C. L. R., 577 


161, ———— Grant of land. 
— Presumption as to nature of tenure.—Krection 
of buildings.—Bastu land.—Suit to evict.— Where 
it is conceded that lands were not let out for agri- 
cultural purposes, but that they had apparently been 
let out more than sixty years before suit for building 
purposes, the defendant’s ancestors having erected 
thereon a house more than sixty years before suit, 
and having, with the defendants, resided there from 
first to last, the Court is at liberty to presume that 
the land was granted for building purposes, and that 
the grant was of a permanent character. Prosoano 
Coomar Chatterjee v. Jagan Nath Bysack, 10 C. L.. 
R., 25, followed. Prosunno Coomaree Debea v. Rest- 
ton Bepary, JI. L. B., 8 Cale., 696. Gunea Dour 
SHIKDAE 0. AYIMUDDIN Suan Biswas 

[I. L. BR. 8 Calc., 960 


S. C. Govinpa CHUNDRA SIKDAR v0. AYINUDDIN 
SHa Biswas . ‘ - LUCGALR,, 281 


162, ——_—__—_—_———_—_—————_ Occupancy of 
homestead land.— Tenancy, Determination of.—The 
mere record of the name of a tenant, who is found 
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15. ALTERATION OF CONDITIONS OF 
TENANCY—continued. 


(e) ERROTION oF BuILpINas—continued. 
Right to erect buildings—continued. 


in occupation of a particular piece of land, in settle- 
ment proceedings, and of the rent payable by him, 
does not invest him with any permanent title to hold 
it. Where an estate, at one time the property of the 
Government, was as a khas mehal settled ryotwari 
for a period of thirty years from 1247, and where in 
such settlement 4. was recorded as tenant of the 
land at a stated rent,—Held that the Court was not 
bound to presume that the origin of 4.’s title was a 
grant to continue in permanent posscssion. Pro- 
sunno Coomaree Debeav. Rutton Bepary, I. DL. R., 3 
Calc., 696; and Addaito Charan Dey v. Peter Das, 
13 B. L. R., 17, followed. ARrutT Sanoo o, PRan- 
DHONE PYKURA I. L. R., 10 Cale., 503 


1638, —_——_——- Suit to compel tenants to 
clear lands of buildings and trees.— Currency 
of lease.— Cause of action.—Certain landlords’ suits 
to compel their lessee’s tenants to clear certain lands 
of houses and trees, and to restrain them from build- 
ing or encroaching in future, were held to be prema- 
ture while the lease was running; their cause of 
action as regards any erection or planting subsequent 
to the date of the lease not arising until the lease had 
expired, Lootr Ati v. SHIB DyaL SINGH 

[8 W. R., 612 


164, ———_———. Suit to eject tenant and 
remove buildings.— Unsubstantial or temporary 
building.—A claim to occupy a building cannot be 
maintained on the ground of a previous tenant’s long 
occupancy of the land as against a landlord who has 
since the death of such tenant exercised rights of 
ownership over the land. <A decree for the removal 
of a building upon his land may be given to the 
owner, even though he has stood by and allowed the 
defendant to construct it, provided the building is 
not substantial and has not cost much and the inate- 
rials may be removed without difficulty. Surpur 
Aut Kuan o. JEo Narain Sinan . 16 W. R., 161 


16. TRANSFER BY LANDLORD. 


165. —————— Assignee of lessor.—As- 
eee right to recover rent.— Acquiescence of les- 
see.— Where a landlord assigns his right to another, 
his lessee cannot put an end to the obligation to pay 
rent, if, after becoming aware of the arrangement, 
he made no objection. If the assignee dispossesses 
the lessee, he cannot sue the latter for rent. GouR 
Dyat Sine v. HuBEEL Hosskin . 14 W. R., 83 


166. —————___- __—_—__—_——- Right to rent,— 
Attornment by lessee.—A party succeeding to the 
proprietary rights of a lessor and dispossessing the 
lessee cannot sue such lessee in the Collector’s Court 
for rent due from him as tenant, unless the latter 
has previously attorned to him. Bam Lat M1ssxe 
v. CHUNDRABULLEE DABEE . 18 W. R., 228 

167. Liability. for 
rent to assignee of person admittedly in posses- 








iil 


DIGEST OF CASES. 


( 8006 ) 


LANDLORD AND TENANT —continued. 
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Assignee of lessor—continued. 


ston.—A party holding an assignment from the land- 
lord to recover rents from C., a& registered tenant, 
having sued both C. and D. as co-tenants of the 
tenure, the suit against D. was dismissed by the 
lower Courts. Held that, as the assignment respected 
the rents of that tenure, and D. had admitted being 
in possession of the land, the suit ought to havo been 
allowed to proceed against both. DHooLer Cuunp 
v. RaskooP Koogk . : . 16 W.R., 107 


168. Change in pro- 
prietary tstle of estate.—Right of putnidar to eject 
tenant.—-A mere change in the proprictary title of an 
estate does not entitle a putnidar, who holds from 
the new proprictor, to eject a tenant who can prove a 
right of occupancy. RaM GuosE vo, Rapna CHURN 
GANGOOLY . ° ‘ - 16 W.R., 416 


169. Transfer by 
landlord or person having right to receive rent.— 
Right of assignee to realise rent.—A., a zemindar, 
granted lands on kaul to B. B. assigned to C,, but 
the lands being mostly in the hands of cultivators, 
C. only occupied those that had been in B.’s posses- 
sion. The kist fell into arrear, and 4. attached pro- 
perty of C’s. Notice of the attachment was given 

efore, but the property was not soized till after the 
whole of the arrears clajmed had become due. C. 
resisted A.’s claim on the ground, substantially, that 
the sum demanded included arrears which had ac- 
crued on the lands not occupied by him. Held that. 
as to the lands of which C. had obtained the actual 
possession there was such a privity between A. and 
C. as gave A. a right to realise the umount of kist 
outstanding in respect of those lands, Held, also, 
that this right was not affected by failure to prove 
the execution of a muchalka by C. to 4., or by the 
omission to furnish C. with a list of the property 

attached. KAMALA NAYAK ov. Ranga Rav 
[1 Mad, 24 


170. ——____- -—-— - Sale of semin 
dar’s rights.—Right of purchaser to rent.—If, when 
& judgment-debtor’s rights and intercats in property 
are sold the property is lawfully in the possession of 
tenants, the proper course is not to dispute their law- 
ful possession and occupation, but to place the pur- 
chaser in a condition to receive from them the rents 
in the place of the judgment-debtor, UNoovenant- 
ED SERVIOR Bank v. PALMER - 2N. W., 456 


171. -———_—_—__-———~ Purchaser of 
gemindari, Right of, to rent.—Where a party pur- 
chases another’s zemindari rights in an estate in 
which that other had created an under-tenure with a 
fixed rent, the circumstance that payment of rent on 
account of such tenure was suspended while the 
zemindari was in the hands of the former proprictor 
does not affect the rights of his successor, or the 
fixity of the rent. GupaDHUR LALL v. Ram Juan 
GUNDEREB ; ‘ : . 10W.R,, 212 

172. Position of ten- 
ant-at-will paying rent and the purchaser.— Where 


5 D 
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ry Lara noe oa land within a zemindari with the 
zemindar’s permission as a tenant-at-will, on the 
terms of paying rent, a purchaser of the zemindari has 
a right to treat him as his tenant unless the zemin- 
dar has transferred his right,—eg., by granting 
a putni for the land to a third party. In a suit by 
such purchaser against such tenant, in which the 
third party intervened, the issue whether the zemin- 
dar transferred his rights to the plaintiff or had 
previously transferred them to the intervenor was 
material, Gooroo PRrosuNNO BANERJEE v. SRe- 
GOPAL Pat CHOWDERY . . 20W.R., 98 


173. Purchaser at 








sale fur arrears of revenue.—Alteration in payment of | 


rent.—The purchasers of a zemindar’s right, by hav- 
ing their shares separately recorded in the Collector’s 
office under Act XI of 1859, do not acquire any 
right to alter the position of tenants as regards the 
manner in which rent is to be paid, so}long eas the 
latter hold over after the expiry of a settlement. 
DELAUNY v. KOFILOODDEEN , . 25 W. R., 35 


174, ——_——__—_ Suit ure 
chaser of moiety of talook for rent.— Where the plain- 
tiff, after purchasing i-om S. a moicty of a talook 
which had been previously let in ijara on a lump 
jumma to 7’, brought a snit under Act X of 1859 
ugainet the lessee to recover that portion of the 
whole rental properly accruing on the talook pur- 
chased, and the suit: was dismissed on the ground that 
the ijara kabuliat did not specify the proportion of 
rent due upon the talook, it was held in a subsequent 
suit brought against 8. and 7’, for a declaration of 
title and for rent from the time of the purchase, that 
ag the leseve had no explicit notice of the purchase 
and no apportionment had been made with her consent 
of the rent payable on the share sold, she would be 
justitiod in continuing to pry the rent as a whole to 
the original lessor. 'lARAMONEE Dosses 0. PuNcHA- 
nun Loss ° . ‘ . 18S W.R., 508 


175. Arrangement 
between landlord and tenant binding on purchaser.— 
A purchaser of land is bound by a contract between 
his vendor and a tenant, which is secured by the rent 
of the land remaining in the hands of such tenant, the 
contract being in the nature of an assignment of rent 
of the property sold. CHooramMuN Sinon v. Paroo 
Koorr W. R., 88 


176. Mortgagee after 
Soreclosure and tenant of mortgagor.—A mortgagee 
who has foreclosed his mortgage is not entitled to 
rent from a tenant of the property from the date of 
the foreclosure, but from the date on which he has 
aie haa his title and the tenant has notice of his 
wving done so. Raisuppin CHowpHEY v, KHopu 
Newaz CHoowprery 12 C, L. R., 479 


177. N.- WwW. P. Rent 
Act, ATT of 1881, #8. 7, 95 (1).— Determination of 
vent by Revenue Court.—Suit for arrears of rent as 
su determined for period prior to such determina- 
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tion.—An application was made in the Revenue Court 
under section 95 (Ll) of the N.-W. P. Rent Act (XII 
of 1881) by the purchaser of proprietary rights in a 
mehal, for determination of the rent payable by his 
vendors, who had become, under section 7, his ex- 
proprietary tenants. in respect of the land they had 
previously held as sfr. The Revenue Court, by an 
order dated the 18th February 1884, fixed the rent 
at a particular sum payable annually, after making 
the deduction of four annas in the rupee required by 
section 7 of the Rent Act. In May 1884 the pur- 
chaser sued the ex-proprietary tenants to recover 
from them arrears of rent at the sum so fixed, for a 
period of three years prior to the Revenue Court’s 
order, Held, by the Full Bench, that the plaintiff 
was entitled to recover arrears of rent for the years 
in suit at the amonnt determined by the Revenue 
Court’s order of the 18th February 1884, subject to 
any question of limitation that might arise. MAHA- 
DEO PuasaD v. Matuura . 1, LL. R., 8 AlL, 189 


17, TRANSFER BY TENANT. 


178. ——-——--——- Right to sub-let.— Tenant 
with permanent right of occupation.—A tenant who 
has a permanent right to the occupancy of land 
subject to payment of fair and equitable rent has, as 
a matter of course, a right to sub-let the land to the 
extent of his own interest therein, Kuosnat MAno- 
MED v, JOYNOODDEEN 3 . 12 W. R., 461 


179. Limit of power. 
—Under-lease specifying no term.—A lessee cannot 
make an under-lease for a longer time than his own 
lease, nor is he the agent of the landlord so as to 
bind him by granting leases for any time he may 
think fit. Where an under-lease specifies no term 
of tenancy, it cannot be construed to have effect be- 

ond the interest of the grantor. Huorisn Cnunper 
{0¥ CHOWDHRY v. SREE KALEE MOOKERJEE 
[22 W. R., 274 








180. ——_——— Limit of power. 
— Expiration of primary lease.— Held that no farmer 
can, during the term of his lease, create for himself 
a sub-tenure which is to endure after the lease expires, 
to the prejudice of the owner whose locum tenens he 
is; and that no occupancy or jotedari rights, which 
relate to a specific extent of land, could be acquired 
in respect of an undivided share of an estate. SHOO- 
RUT SOONDEY DABEE 0. (BINNY) JARDINE, SKINNER, 
&Co. . . ; . . 25 W. R,, 347 


181 Transfer of tenancy.— 
Yearly tenancy.—Consent of landlord.—A yearly 
tenancy cannot be transferred without the lessor’s 
consent, and the fact that the lessee has had enjoy- 
ment under the pottah for a very long aeries of years 
does not alter the character of the interest originally 
created by the pottah. LALLJEg Sanoo v. BuUGWAN 
Doss e ® 8 e ® Ss W. R,, 337 


182. ——_-_——- Consent of lund- 
lord.— Purchaser from tenant.—The purchaser of a 
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ryoti tenure is bound to communicate with the 
gemindar and obtain his consent to the transfer of 
the tenure; without this being done, a gomastah’s 
receipts of rent are not binding on the zemindar, 
BuHOJOHUREE BANIOK v, AKA GOLAM ALI 

: [16 W. R., 97 


Transfer of non- 


rchaser against 





188. 
transferable tenure.—Right of 


DIGEST OF CASES. 


transferee of ryot.—Where proprietors purchased a. 


tenant’s rights, and sucd to eject one, who alleged 
that he held the pottah from the tenant, it was’ held 
that the tenant, being a simplo ryot, without trans- 
ferable rights, could not give a third party any 
right of possession as against the proprietors of the 
estate, and that tho holder of the ‘pottah from the 
tenant was a mere trespasscr. OMAR v. ABDOOL 
GUFFOOR ,. : - e - OW. R., 425 


184. Kurpha tenant. 
Transferable tenures.—The jummai rights of a 
kurpha under-tenant are not transferable without the 
consent of the ryot-landlord. Bonomani Basapur 
ov. KoyLasa CHUNDER MoOJOOMDAR 

[I.L. BR. & Calc., 135 


185. Transfer by ten- 
ant of mirast rights.—Acknowledgment of trans: 
Jer by landlord.—Tho right of transfer of mi- 
rasi rights, although by no means commonly enjoyed 
by tenants in these provinces, is nevertheless in some 
pres sanctioned by local usage. Where a person 
ras made such a transfer without authority, it should 
nevertheless be enquired into whether or not the 
landlord has sanctioned such transfer by accopting 
the assignee as tenant, and recuipt of rent. Koorrya 
©. DoorGA PERSHAD  , ° . 2N. W., 139 


186. Suit for rent of 
transferable tenure.— Possession of holder.—The 
person into whose hands # transferable tenure comes 
is bound to pay rent to the landlord, unless kept cut 
of possession and enjoyment by the fault of the 
landlord, and the landlord’s right to claim rent from 
his tenant does not depend upon the fact of posses- 
sion by the tenant. Gosinp CuuNpEe CHUNDER 
vo. Kristo Kanto Durr : - 14 W. R., 273 


187. Liability for 
rent.— Party in possession.—A landlord seeking to 
recover rent is not bound to proceed against any 
person who may have any latent bencticial right 
to the tenure in respect of which the rent haa fallen 
due, but against that person only who may be found in 
possession thereof with a legal right. T110ck CHuN- 
DER CHUCKEEKBUTTY v, GOURMONER. 2 Hay, 364 


188. Liability for 
rent.— Registered tenant.—When arrears of rent be- 
coine due, & zemindar is not bound to look beyond his 
book for the party liable, except when he has recog- 
nised other persons as his tenants either by reccipt 
of rent or in other ways. AnunD Moyer DDAssre r. 
MoOHnINDRO Narain Dass ., . 16 W. B., 264 


iil 
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189. Suit for rent 
against person in possession though unregistered. — 
An action for rent does not lie against a person said 
or shown to bé in possession of a tenure which is 
written in tho books of the zemindar in the name of 
a different person, unless thero is a contract for 
rent, express or implied. . EsSHAN CHTNDER GHOSSAL 
vo. BuoRNo Moyre Dogszze . . 16 W.R., 283 


190. Liability for 
rent,— Unregistered transfer.—W here there hag been 
neither an entry of the transfer of the holding in the 
scrishta of the zemindar, nor anything in the way of 
acceptance or recognition by the zemindar of the 
transferee as his tenant, the original tenants are not 
exempted from their responsibility to pay the rent. 
Morrck Roy v. MxagaAN. . 20 W. R., 443 


Suroor CHUNDER MiTTER v. DNONAYE BISwAs 
[23 W. R., 103 


191. Transfer of 
ryoti jote.— Unregistered occupier.—Person in pos- 
session.—In the case of transfer of a mere ryot’s 
jote, the person in possession is liable for the rent, 
whother he is registered or not. GuNGA Ram SIRDAR 
o. Brrgssuk BanerskE . 6 W.R., Act X, 32 


MISSLEBACK v. LUCHMEB NARAIN 
(17 W. R., 504 


192. Suit for rent.— 
Possession.—- Registration of tenants.—A suit for rent 
against several parties is maintainable against such of 
them as are shown to be in possession as tenants, 
whether they are registered or not. JERABUTOONISSA 
KaanumM v. RaM CuHUNDER Doss 

(6 W. R., Act X, 36 


1938. Non-regts- 
tration of transfer.—When a tonure is pot transfer- 
able, and no transfer has been consented to or adopted 
by the zemindar, the zemindar is cntitled to treat the 
in coming ryot as @ trespasser, and to evict him even 
in the middle of the year. Kut when a tenure is trans- 
ferable, the mere absence of registration, or of acknow- 
ledgment of the zemindar’s right by the ryot, will 
not make the ryot such a trespasser as to justify the 
zemindar in evicting him in the middle of the year. 
Hurzxo Mowun MooKkexsexk v. CHINTAMONER Roy 

[2 W. R., Act X, 19 


194. Non-registration 
of trangfer.—Non-registration in the zemindar’s 
serishts docs not invalidate the sale of a tenure. 
Buagut Roy vo. GANGANARAIN MOHAPUTTER 

[14 W, B., 211 


106. Unregistered 
transferee.—The unregistered transferee of a trans- 
ferable tenure cannot be treated by the zemindar as a 
trespasser, but, as against the zemindar who has evict- 
ed him, has a right to be restored to possession. 























Nopeen KisHeN MOoOoOKRgEJBE v. SHIB PERSHAD 

PaTrTuck. : ° : . SW.B,, 96 

Upheld on review . ; - Ow. R., 16] 
5pv2 
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196. Unregistered 
transferee.—Per Kump, J.—On the death of a regis- 
tered putnidar, a zemindar is not bound to recognise 
any one aa his tenant without registration in his 
serishta ; nor is he prevented from putting in a seza- 
wal to collect the rents until a declaration of the 
rights of the deceased putnidar’s heirs, Ram 
CHUEN BANDOPADHYA v. Daoro Moyrz Dossze 

[17 W. R., 122 





197, ———————-—__—__———- Acknowledg- 
ment of tenancy.—Non-registration and mutation of 
wames.—A zemindar is bound to sue the actual ten- 
ant, when known to him, though the tenant’s name 
has not been registered in his serishta. There can be 
a legal and valid recognition by @ landlord of the 
vendee of a saleable under-tenure as tenant, notwith- 
standing that no mutation of names has taken place 
in his books. Man JAN v. KURRUNAMAYI ‘)ERI 

(8 B.L..R.,1 


198. Act X of 1859, 
8. 27.— Division of rent or tenure,—The lessor is not 
bound to recognise the title of any one except 
the person with whom ho deals, whatever that title 
may be as between the ' «seo and the members of his 
family. Ursnpra Monun Tagore v. THanpa Dast 








(SB. L. R., A. C., 349 
8. C. Woorenpro Mouun Tagore v. THANDA 
Dossta ‘ ‘ 4 . 12 W. RB, 268 


SADHAN CHANDRA Bose v. GURU CHARAN Bose 
8S B.L. R., 6, note: 15 W. R., 99 


199. ——__—___—_- Liability for 
vent.—Mortgagee in posseasion.— Transfer of Pro- 
perty Act (IV of 1882), ss. 65, 76.--Where the sub- 
ject ofa mortgage is leasehold property, and the mort- 
gagee is put into possession under circumstances which 
amount to an assignment or transfer of the leasehold 
interest, the mortgagee becomes linble, as a rule, 
to pay the rent; but where the mortgagee is in pos- 
session and his name is registered in the landlord’s 
hooks aa the tenant, there can be no doubt as to his 
being liable for the rent. Kannyz LAL Serr ». 
NisToRINY Dossee . LL. RB. 10 Calc.,, 4438 


«Purchaser of 
khas mehal.— Registration of tenures.—The purchaser 
of a Government khas mchal is not bound by the 
transfer of the rights of any of the original tenants, 
which have never been registered or recognised by 
himeclf or by Government; but can sue the original 
tenants for their arrears of rent. Huro Monun 
MooKERJER v. Ram CooMaR MITTER 
{1 W. B., 225 
It is otherwise if they are registered. Huro- 
MOHUN MOOKERJER v, GOLUOK MUNDUL 
(1 W. R., 361 
Surto CHURN (nosaL ». Osnoy Nunp Doss 
(2 W. R., Act X, 31 


201. - Failure to ob- 
fain registry of name.— Purchaser, Position of.— 
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Where the purchaser of a putni talook fails to ob- 
tain registry of his name in the zemindar’s books, a 
third party who claims to derive his title from the 
purchaser’s vendor has no right on the ground of 
such failure to treat the purchaser as his tenant. 
Ram NaBaIn Doss v. TwEsvig . 12 W. B.,161 


202. Right of pur- 
chaser.— Under-lessees.—A. agreed to take at a sti- 
pulated rent a portion of the property leased to B. 
for the remainder of B.’s lease. Almost immediate- 
ly after, B. surrendered his lease to the landlord (8.), 
who gave a fresh lease to #., to whom he afterwards 
sold all his rights. A. continued in occupation some 
time, and on relinquishing was sued for rent at the 
stipulated rates. 4. denied liability, alleging that he 
had made no agreement with Z., but, from the time of 
R.’s purchase, had held under him as a tenant-at-will. 
Held that 4. was bound, under the terms of his con- 
tract, to pay the rent for as many years as the lease 
had to run to his lessor, or to the person who repre- 
sented his lessor, RUSHTON v. ATKINSON 

(11 W. R., 485 


203, ———____——_- Liability for 
rent accruing before tcnant’s possession.— Liability 
of transferee of lease for rent.— Except under special 
circumstances, which the plaintiff must prove, a 
tenant-defendant cannot be held liable for the rent 
which has accrued due prior to his taking possession. 
Hence if A. leases land to B., who transfers the 
lease to C., and C. mortgages to D., who afterwards 
forecloses his mortgage and takes possession of the 
demised premises, D, cannot he held liable for any 
rent which has accrued due prior to his taking posses- 
sion, MACNAGHTEN v. LALLA Mewa LALL 

($C. L, R., 265 


204. Non-registra- 
tion of tenure.—Recognition of transfer of tenure,— 
A putnidar is not bound to recognise any purchaser 
by private sale as his dur-putnidar until he registers 
his name in the zemindar’s scrishta, and any proceed- 
ing held against the old dur-putnidar for the recovery 
of arrears of rent without making the purchaser 
a party to it is perfectly legal. BissomMoyez DossEE 
vo. MACKINTOSH ‘ ; ‘ . 2 Hay, 14 


205. ——_—______—- Transfer of 
permanent hereditable tenure.—Forfeiture.—Sur- 
barakari tenure.—A zemindar is not bound to recog- 
nise the transfer of a permanent hereditable tenure 
effected without his consent, and cannot be compelled 
to register such transfer in his serishta; but the fact 
of such improper transfer does not deprive the old 
surbarakar of his rights, or entitle the zemindar 
to get khas possession. KaSHBENATH PUNEB 0, 
LUKHMONEE PersHaD PATNAIK 19 W. R., 98 


& 

206. Transfer defeat- 
ing right of re-entry.—Even where & lessce’s interest 
is transferable, the landlord is not obliged to recog- 
nise a transfer, if the effect of so doing would be to 
defeat his own right of re-entry. Nonp KISHORE 
SINGH v. IsMED KoogR . 20 W. R., 189 
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207... ———________—__ Liability for 
rent.— Registration of tenant.—Transfer without 
landlord’s knowledge.—Whcere a landlord registers a 
new tenant with his express or implied consent in the 
place of the old tenant, the new tenant becomes for 
the future as much personally liable for the rent as 
the old tenant was; and this personal liability 
continues, notwithstanding a fresh transfer or devo- 
lution of the tenure, unless proper steps are taken to 
apprise the landlord of the change, and to have it 
registered in his serishta. Dwakka NATH MITTER 
v. Nosonco Munson: Dasst . 7C.L. R., 283 


208. Aocknowledg- 
ment of tenancy.— Registration of transfer.— Deposit 
of rent.—The mere deposit of rent in the Collector’s 
office by the purchaser of an under-tenure in his own 
name and that of the registered tenant, is not suffi- 
cient notice to the zemindar of such purchase ; nor is 
the more acceptanco by the zemindar of rent so paid 
an acknowledgment on his part of the purchaser as 
his under-tenant, but it is otherwise when there is 
acceptance with notice, notwithstanding that the 
transfer has not been registered. MRITYUNJAYA 
SIRCAR v. GOPAL CHANDRA SIRCAR 

(2 B. L. R., A. C., 181 


8. C. Mrretunsoy Srreoan vo. Goran CHUNDER 
SIRCAR . ; ‘ . LlOW.R., 466 


209. Transfer by re- 
gistered tenant.—Sale in execution of decree.—Re- 
ceipt of rent.— Acknowledgment of tenancy.— Bengal 
Act VIII of 1865, s. 16.—The plaintiffs were share- 
holders with one B. in a tenure, of which 2B. was the 
registered tenant, but of which he had assigned part 
to the plaintiffs without the consent of the zemindar, 
In execution of a decree against B. for arrears of 
rent, the plaintiffs’. portion was sold, and purchased 
Ly the defendant. In # suit by the plaintiffs to set 
aside the sale, and recover their property,— Held, 
they were pecuniarily liable for the rent with B., 
unless the zemindar had made a separate agreement 
with them ; that the whole tenure was rightly scized 
and sold in execution of the decree; and thut the 
taking of the rent from them by the zemindar was 
no such recognition as to bind him, or create a valid 
incumbrance under section 16, Bengal Act. VIII of 
1865. SkINATH CHUCKERBUTTY v. SRIMANTO 
LasHKak .8 B.L. R., 240, note :10 W. R., 467 


210. Without consent 
of semindar.— Right of zemindar to sell tenure for 
arrears of rent.—Recognition of transferee.—A 
tenant cannot, by merely alienating his tenure, 
deprive the zemindar of the right which he would 
otherwise have to sell it in execution of a decree for 
arrears of rent. A zemindar can sell the tenure in 
the hands of the transferee, not being one of the 
judgment-debtors, if he does so with reasonable 
promptness: provided he has not done anything to 
recognise the transfer. Where a zemindar makes a 
transferee a party to a suit for rent and accepts a 
decree against him jointly with other persons, he 
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must be held to have recognised the transferee as a 
tenant, although the latter’s name may not have been 
entered as such in the zemindar’s book. Ram K1sHORE 
ACHARJEB CHOWDHEY v. KRISHNO MonEs DEBIA 
(23 W. R., 106 


20, ——_—______—__—_——— Lhability for 
rent.—Non-registration of tenure.—A., the lessee of 
a transferable tenure, transferred his interest to B., 
but after tho transfer the namo of 4. remained 
as regidtered tenant. Subsequently the zomindar 
brought a suit against 4. for arrears of rent which 
accrued due partly before and partly after the pur- 
chase, aud obtained a decree for the sale of the 
tenure. Held that the decree might be executed 
against the tenure, though the latter was in B.’s pos- 
session before it was passed, it not appearing that 
the zemindar had knowledge of the transfer before 
the date of the decreco. Wooma OnURN CHATTERJEE 
0. KADAMBINI DABEE . .8C.L. R., 146 


See NonIn CHUNDER SEN CHOWDHRY v. NoBIN 
CHUNDER CHUCKERBUTI¥Y . 22 W.R., 48 


212. Position of 
purchaser.—Act X of 1859, s. 21.—A decree against 
a vendor obtained before a Collector cancelling a 
pottah of a jote which has been sold, is not bind- 
ing on the purchaser of the jote if the purchase was 
made before the transfer of the tenure to him took 
place. The purchaser having entered into possession 
became a “ ryot holding under a pottah, the term of 
which had not expired,” within section 21, Act X of 
1859, and therefore could not be ejected otherwise 
than in execution of a decree made in a suit against 
himself, LALLJEE SAHOO v. BHUGWAN Doss 

(8 W. R., 387 


213. — Suit for rent. 
—Liability of tenure for rent.—Rent due by for- 
mer tenant.—A decree for rent obtained by a land- 
lord against his registered tenant renders the tenure 
cowprised in the decree liable for sale, although such 
tenure may have passed into other hands than those 
of the judgment-debtor. The landlord’s remedy is, 
however, in such case, strictly confined to the sale of 
such tenure under his decree, He cannot make a 
tenant personally liable for rent which accrued due 
before such tenant became the owner of the tenure, 
The remedies which are provided by the Rent Law 
for enforcing the payment of rent by sale of the ten- 
ure or by distress are remedies tn rem. The per- 
sonal liability of one tenant cannot be transferred to 
another. Rasa BEHARY BUNDOPADHYA »v. Prany 
Mouun MOOKERJEB . - LL. R,, 4 Cale, 346 

(8 Cc. L, BR. 16 








18, ACCRETION TO TENURE. 


——— Right to increment to 
tenure.—The law gives an increment to a tenant 
or under-tenant in possession, without reference to 
the nature of his title. Nararn Doss Burrary ». 
SoosuL BEPABY . ; ° .-1W.R., 118 
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215. Tenant-at-will, 
—A tenant-at-will is entitled to occupy an accrefion 
to his holding so long = he retains possession of his 
original holding. HUGABUT PRASAD SINGH ». 
Dure Bisar SING ‘ .8B.L.BR., 78 





'[S. C., 16 W. B., 85 
Contra, Finuay, Mu1tz Co., v. GoPEE KRIsTo 
GoOSSAMEE . ‘ ‘ . 24 'W. B., 404 


216. ———_—_——- Right to pottah from the 
semindar for accreted land.—Jote paying 
vent to Government.—In case of an accretion to 
land by alluvion, the ryot is not entitled to a pottah 
from the zemindar in respect of the accretion, if it is 
an accretion to a jote the rent of which is payable 
to Government. CAMPBELL v. Kisien DUN AU- 
DHICAREB ; Marsh., 67: 1 Hay, 233 


KisHEen DAUN AUDHIOCAREER v. CAMPBELL — 
(W.R., F. B., 22:1 Ind. Jur, 0. 8., 79 


217. Terms of holding accreted 
lands.—-Beng, Reg. XI of 1825,—Ansesement of 
accreted lands,—Lands accreting to a tenure are, 
under Regulation XI of 1825, to be held under the 
rates and on tho conditions imposed upon the ori- 
ginal tenure itself. MAHOMED WaAssIL v. ZULE- 
kHa KyaToon ~ «= . 2 Hay, 515 


218. Beng. Reg. XI 
of 1825, s. 4, cl. 1.—Held that, under section 4, 
clause 1, Regulation XI of 1825, tenants have a 
right to the land accroted to their holding; and if 
the tenant has acquired a right of occupancy in his 
original holding he would enjoy a similar right in 
the alluvial land, although he may not establish that 
he has held such alluvial land for twelve years. 
OopiT Ral vo, Ram@osiny Sinan | 

{2 Agra, Pt. II, 206 


219. pers Land acer eted 
to maafee tenure.—Beng. Reg. XI of 1825, s. 4, el. 
1.—Where alluvial land has been formed in front of 
and contiguous to an old maafee which had been re- 
sumed and settled with the maafeedars,—Held that, 
in the absence of any custom to the contrary, the 1st 
clause of section 4, Regulation XI of 1825, applies, 
and the portion so thrown up in front of the maafee 
becomes an increment to the holding of ex-maafee- 
dars, FUSL-OOD-DEEN v. IMTEEAZ-OON-NIssA 


(3 Agra, 152 


220. ——— Where lands 
become annexed to a jote by gradual accretion within 
the meaning of section 4, Regulation XI of 18265, 
the jotedar is entitled to hold them on the same 
principle and under the same legal conditions as he 
holds the parent estate. GobinD MONEE DEBIA v. 
Dino BunpHoo SHana j . 16 W. R., 87 


221. Beng. Reg. XI 
of 1825, s. 4, cl. 1.—Clause 1, section 4, Regula- 
tion XI of 1825, refers only to under-tenants inter- 
mediate between the zemindar and the ryot, and to 
khoodkasht or other ryots who possess some perma- 
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nent interest in their lands, and not to tenants from 
year to year. ZUHEBROODEEN PAIKak v. CAMPBELL 
[4 W.R., 57 


222. Beng. Reg. 
XT of 1825, s. 4, cl. 1.—Clause 1, section 4, Regula- 
tion XI of 1825, préscribes that the right to the 
occupancy of accreted land is with the owner of the 
parent mehal or subordinate tenure, as the case may 
be, But so far from saying that it is revenue or 
rent free, er that the origimal revenue or rent assess- 
ment covers the demand both for the original estate 
or original subordinate tenure and for the accreted 
land, the very reverse is contemplated by the sec 
tion, which provides for payment of revenue or rent, 
if payable under law or usage. Acereted lands, 
when liable to enhancement at the ordinary neigh- 
bouring rates, are entitled to a deduction off 10 per 
cent. for collection charges, and 10 per cent. for 
talookdari profits. Juaaur CHuNDER Dtrrt v. Pa- 
NIOTY ; 7 e . 6W.RB., Act X, 48 


233. Accretion to zimma ten- 
ure.— Beng. Reg. XI of 1825.—Clause 1, section 4, 
Regulation XI of 1825, and section 22, Act X of 
1859, will not allow @ suit for the assessment of lands 
accreted to a zimma tenure; and holders like the 
zimmadar, in a case of this nature, are not liable 
under section 15, Act X of 1859, for additional rent 
for chur land, until they are shown by the zemindar 
to be holders of tenures subsequent to the Decennial 
Settlement not having a fixed jumma, and then only 
liable for the talookdari rates paid by others of the 
same class for similar lands. PANIory v. JUGGUT 
Cuunper Derr . : : . OW.R.,, 8790 


224. Accretion to holding of 
mirasi jotedar.—Right of  occupancy.—A 
mirasi jotedar with a right of occupancy has a 
right to lands which accrete to his jote, and the 
zemindar cannot take them away and settle them 
with other parties. ATTIMOOLLAH v. SAHEBOOLLAH 

{15 W. R., 149 


225. ——_—_———- Rent of accreted land.— 
Beng. Reg. XI of 1825, s. 4, cl. 1.—Liability to in- 
creased rent.—When the area of land held by a 
tenant under a permanent tenure has been increased 
by accretion the tenant becomes subject to pay an 
increased rent on account of the land gained by 
accretion on the conditions laid down in Regulation XI 
of 1825, section 4, clause 1. RAMNIDHEE MANJIR ». 











Parsurty DAssEE I. L. R., 5 Cale. 828 
S. C. SaHornossotr DossEex v. Parsrrrr Dossre 
(6 C. L. R., 362 


BrosenpRa Coomak BHoomick v. WooPpRNDRA 
NaRALN SINGH I. L. R., 8 Calc., 708 


See BAKRANATH MANDAL v. Binopk Raw Sgn 
[1 B.LR.,, F. B, 25:10 W. R., F. B., 38 


HURROSOONDEREE Dossegs v. Gort SOONDEREER 
DossEE . : ’ . OC LR, 558 
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226. Lessee under Govern- 
ment,— Right of lessee to accretions to his tenure.— 
The lesseé of a mouzah ordinarily being in the position 
of zemindars, a lessee holding lands from Government, 
in the absence of any stipulation in his lease to the 
contrary, is entitled to the benefit of all accretions 
formed upon such lands during the term of his hold- 
ing and may sue the occupants for a fair and oquit- 
able rent. Murvna Kant SHaua v, MgAsan Mun. 
DUL ; : . ” 6 C.L. R., 102 


227, Land in excess of tenure.— 
Accretions to parent tenure,— Rate of rent.— Beng. 
Reg. XI of 1825, 8. 4, cl. 1.—In a suit for arrears 
of rent, it appeared that the defendant had, in 1260 
(1853), executed a kabuliat, in which the boundaries 
of the land were given and the rate of rent fixed, 
and which provided that the land might be measured 
after 1261 (1854). In 128] (1874), a measurement 
was made, and it was found that some land had 
accreted ; and the plaintiff now sued for rent for the 
accreted land, at rates varying with its nature and 
quality. Held that the accreted land should be 
governed by the terms and conditions applicable to 
the parent tenure, and that the same rent was pay- 
able for it as for the land included in the kabuliat. 
The meaning of Regulation X1 of 1825, section 4, 
clause 1, is, that the incidents of the original tenure 
attach to the increment. GoLam ALI v. Kati 
KRISHNA THAKUR 

[I. L. R., 7 Cale., 478: 8 C. L. R., 517 


228, ——_—_—_—_——_—________ Submergence of 
occupancy-tenant’s land.—Diluvion,— Liability for 
rent,—Resumption by landkolder.—Custom.—Act 
ATI of 1881 (N.-W. P. Rent Act), ss. 18, 31, 34 (b), 
95 (n).—A landholcer,—alleging that by local custom 
when land was submerged, and the tenant ceased to 
pay rent for the same, his right to it abated, and 
when the land reappeared the landholder was en- 
titled to possession thereof ; that certain land belong- 
ing to him had been submerged and the occupancy- 
tenant thereof had ceased to pay rent for it; and 
that such land had reappeared and had come into 
his possession under such custom,—sued such tenant 
in the Civil Court for a declaration of his right to the 
possession of it. Held that, inasmuch as sections 18 
and 31 of the N.-W. P. Rent Act, 1881, showed 
that notwithstanding the submergence of the land 
the tenancy still subsisted, and as the tenant could 
not lose his right to the land except by relinquish- 
ment or ejectment under the provisions of that 
Act, and as the custom set up by the landholder 
was opposed to the provisions of section 34 (6) of 
that Act, the suit was not maintainable. KuPpru 
Ral v. RaDHA PRosaD SINGH 

[I. L. R., 6 AlL, 260 


229. Suit for in- 
creased rent for lands found in excess on measure- 
meat.—In a suit to recover a kabuliat at enhanced 
rates for excess lands, where defendant filed a pottah 
on which were endorsed the numbers of certain 
daghs of a measurement made by the zemindar, and 
composing a mokurrari tenure, and also pleaded 
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that part of the excess land was lakhiraj, it was held, 
in regard to the land claimed as lakhiraj, that plain- 
tiff’s remedy lay in a suit for resumption and assess- 
ment; and with regard to the land covered by the 
pottsh, that defendant was entitled to hold the 
whole of the lands comprised within the daghs, not- 
withstanding that a recent measurement showed a 
greater extent of area than had been formally as- 
certained. Mopss Huppin Jowapar v. SANDERS 
[12 W. R., 439 


RasHuM BEEBE v. Brssonatn Srroar 
(6 W. R., Act X, 57 


DAVID vo. Ram Daun CHATTERIER 
[6 W. R., Act X, 97 


RaJMOHUN MitrTer v. Gooroo Cuurn Avorn 
6W.R., Act X, 106 


230. Land held in excess of 
tenure.—Mirast istemrari pottah.—Right to 
enhance rent.—Where a@ imirasi istemrari pottuh 
had been granted by a putnidar whose putni had 
been created while the mehal was under temporary 
settlement, and who had to pay a higher rent to the 
zemindar when the latter obtained a permanent 
settlement from Government ut a higher jumma, 
it was held that the fact of the putnidar having to 
pay a higher rent to the superior holder did not, 
under the circumstances, warrant his raising his 
lessee’s rent. Where a putnidar sued for enhance- 
ment of rent on the foregoing ground, he was held 
not to be entitled to a decree for enhancement of 
excess land in defendant’s possession, or to treat hin 
ag a trespasser in respect of such excess. BINODE 
BEuHARKE Roy v. MassEYK . - 16 W. R., 494 





231. ———— Rate of rent 
assessable for.—In respect to excess area it was held 
(PuEak, J.) that plaintiff was entitled to a fair and 
equitable rate ; (BAYLEY, J.), that excess land should, 
as a part of the saine Irase, bo liable to the same 
terns as tho other land originally given under it. 
GotaM ALI v. GopaL LALL Tagore . 9 W. R., 65 


232. —— Suit for rent.— 
Encroachment.—A., the holder of an independent 
istemrari tenure lying in B.’s zemindari, let, it to C., 
who, under cover of his lease, encruached upon the 
zemindari lands. Held that there was no implied 
contract of tenancy between C. and #., and B. could 
not sue C. for rents on account of the excess lands. 
JAYNARAYAN SINGH v. MATILAL Jia 

(LBL RK, A.C, 21 











233. Encroachment 
by tenant, Presumption of English law as tu.— 
The presumption of English law as to encroach- 
ments made by a tenant during his tenancy upon 
the adjoining lands of his landlord is that the lands 
so encroached upon are added to the tenure and 
fourm part thereof for the benefit of the tenant, 
so long as the original holding continues, and 
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afterwards for the benefit of the landlord, unless 
it clearly appeared by some act done at the time 
that the tenant made the encroachment for his 
own benefit. Where lands encroached upon have been 
added to the tenure, the tenant, if his tenancy is 
permanent, or he has a right of occupancy, cannot 
be ejected from them while the tenure lasts; but 
when rent is readjusted, these lands may be brought 
into the calculation. Gooroo Doss Roy v. Issur 
CHUNDER Bost , ‘ . 22 W. R., 246 


234. Landlord’ s right. 
—Encroachment acquiesced in by landlord.—lf a 
tenant during his tenancy encroaches upon the land 
of a third person, and holds it with his own tenure 
until the expiration of the tenancy, he is considered 
to have made the encroachment not for his own 
benefit, but for that of his landlord ; and if he has 
acquired a title against the third person by adverse 
possession, he has acquired it for his landlord and 
not for himself. NuDDYAROHAND SHAHA v. MEAJAN 

(1. L. R., 10 Calc., 820 





—_—-————_—_—_——._ Tenant bring- 
ing jungle land into cultivation.— Assessment of rent. 
—AImprovements by ter ant,—A ryot who brings Jungle 
land into cultivation is liable, after a reasonable 

eriod, to pay the full pergunnah rates of cultivated 
fnnd. A ryot who does more than bring unculti- 
vated land into cultivation,—i.¢e., converts, by means 
of special works and special labour, unculturable 
into culturable land,—is entitled to hold at excep- 
tionally low rates. CaowpHry Kuan v. Gour 
JANA ‘ : 2 W.R., Act X, 40 


19. RIGHT TO CROPS. 


236. Right to crops on death of 
occupancy ryot.— Legal representatives, Right of, 
against zemindar.—A zemindar cannot lay claim to 
the crops on the groimd at the ryot’s death, even 
supposing that the occupancy right lapsed in his 
favour, as it forms a part of the property belonging 
to the deceased, and passes to his legal represent- 


atives. DoorGa PERsHAD vo. DoocHur PERsHAD 
[32 Agra, 188 
237. Right to crops when 





stored.— Bhag-jote tenure.—When lands are held 
under a bhag-jote tenure, and the tenants are bound 
by agreement to cut and store the crops on their 
landlord’s chuck, where it is afterwards to be di- 
vided, the dominion over the crops till division is in 
the landlord. Horro Narain v. SHOoDHA KReIsto 
Beran . LL. R., 4 Calc, 800:4C. L. R., 32 


238. 
order of ejectment under Bengal Rent Act, 1869.— 
The effect of an order of ejectment under the Bengal 
Rent Act is to dispossess the ryot not only of the land, 
but also of the crop standing thereon. IN THE 
MATTEX OF DUEJAN Manton v. WaJsID HossEIn 

[L L. R., & Calc., 185 


Standing crops.—ffect of 
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239. Right to trees for timber.— 
Right to cut down trees.—A zemindar has a right in 
the trees grown on the land by the tenant; and 
although the tenant has a right to enjoy all the bene- 
fits of the growing timber during his occupancy, he 
has no power to cut the trees down and convert the 
timber to his own use. The zemindar may sue to 
have his title in the growing trees declared. ABDOOL 
ROHOMAN v. DATARAM BASHEE 

[W. R., 1864, 367 


240. Right to trees planted by 
ryot.— Death of ryot.—Held that the plaintiffs, 
the owners of the lands on which trees stand, are, in 
default of heirs, entitled to proprietary possession of 
trees as “ lawarisee”’ which had been planted by the 
deceased ryot. Brarrow DEEN v. MooxtTa Ram 

[1 Agra, 13 


241, Right ito trees already 
planted.—Lease in perpetuity—Where a lease is 
granted in perpetuity at a fixed rent, and the lessor 
reserves no reversionary interest in the land or in the 
trees growing on it, the lessees are entitled to the 
ownership of the trees. SHARODA SOONDARI DEBIA 
ov. GONEE SHEIK . ‘ . 10 W. R., 419 


242, —___—_——- Assessment in respect of 
trees.— Profits realised by erection of huts for 
pilorims.—A landlord is entitled to assessment in 
respect of trees as being the produce of the soil, but 
notin respect of profits realised by the use of stalls 
or huts erected by the tenant for the use of pilgrims 
frequenting a fair annually held on the land in honour 
of an idol which the defendant has there. KrwasaH 
CHYEMUN KaJauH v, JAN ALLY CHOWDHRY 

[1 W. R., 46 


243. -—-—_——_—_—- Evidence of property in 
trees.— Proof of acts of ownership.—A person’s 
title or property in a tree may be proved by showing 
that the tree grows on his land, without proof of any 
act of ownership over the tree. CHuuTooR Buroog 
TEWAREE v. VILLAET ALI KHAN 

[W. R., 1864, 228 





244, ——_—_—__— Trees planted by lessee,— 
Right to growing trees under grant of homestead or 
waste land.—A peshcushi sanad, or grant at a quit 
rent of homestead and waste land, being construed 
to assign a heritable right in a tract of lund capable 
of yielding fruits by virtue of which the holder, during 
the continuance of his right, possessed absolutely the 
entire use and fruits thereof,— Held that the lessor 
or grantor had no more right to the trees planted 
by the lessee than he had to the crops sown by him. 
GoLuck Rana v. NUBO SOONDUREER DossEE 

(21 W. R., 344 


245. ——_—_—_——- Presumption as to owner- 
ship of trees.— Suit for possession of tree.—Pre- 
sumption tn favour of lessee.—In a suit to recover pos- 
session uf a tree and of its produce, where defendant 
was admitted to be plaintiff’s tenant as to the land on 
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Presumption as to ownership of trees— 
continued. 


which the tree stood,— Held that the tree was rightly 
presumed to be included in the lease, and that it was 
for the plaintiff to establish that he was entitled to 
remain in possession of the tree notwithstanding the 
lease. Held that the fact of a part of defendant’s 
allegation—ovrz., that the tree had been planted by his 
ancestor—having proved untrue, did not entitle pluin- 
tiff to a decree. MAHOMED ALI v. BOLAKEE Buue- 
GUT ‘ : ‘ ; . 24 W. R., 3380 


246. Right of tenant to remove 
trees,— Determination of tenancy.—Purchaser of 
rights of tenant after expiry of tenure.—Held that 
trees accede to the soil and pass to the landholder 
with the land on the termination of a tenancy, and 
unless the tenant uses, during the term of his tenancy, 
his privilege, where he has it, of removing the trees, 
he cannot do so afterwards ; he would then be deemed 
atrespasser. JZeld also that, where a tenant has been 
ejected in the execution of the decree of a Revenue 
Court for arrears of rent from the land forming his 
holding, his tenancy then terminates, and with it all 
right in the trees standing on such land or power of 
dealing with them. A person, therefore, who pur- 
chases the rights and interests of a tenant after his 
ejectinent in the execution of such a decree, cannot 
maintain # suit for the possession of the trees stand- 
ing on the tenant’s holding. Ram Baran Ram »v. 
Sania Ram SINGH . . LL.B. 2 All, 896 


247. Property in timber.— Right 
to trees on land.—Transfer of trees by tenant.— 
The presumption of law and the general rule is that 
property in timber on a tenant’s holding rests in the 
landlord in the same way as, and to no less an extent 
than, the property in the soil itself. Soonar v. Khu- 
derun, 2 N. W., 251; Ajudhia Nath v. Sital, I. L. 
R., 3 All., 567; Abdool Rohoman v. Dataram Bashee, 
W. R., 1864, 367 ; Ruttonji Kdulji Shet v, Collector 
of Thanna, 11 Moore's I, 4., 295: 10 W.R., P.C., 
13, referred to. Held, therefore, where an occupancy- 
tenant transferred his holding, that the transfer was 
not only invalid in respect of the holding, but in 
respect also of the trees on the holding. Kasim 
MIAN v. Banna HUSAIN I. L. R., & All, 616 


248. ——___—_——_ Lease of produce of trees. 
— Effect of lease to pass property in treea,—A lease 
which gave a right to the produce of trees held not to 
pass any property in the trees. MAHOMED ALI o. 
Dsgo NaRan SINGH ; 1 W. R., 352 


249. ——__——_—. Property in trees passing 
with the land.—Trees so long as they are not severed 
or cut are primd facie to be taken as passing with the 
land on which they grow, and a sale of a house and 
compound would comprise the trees thereon unless 
it could be shown that they were specially excepted. 
SoonaR v. KHUDERUN : - 2N. W,, 261 


260. —————- Sale of trees in execution 
of decree against tenant.—Zrees planted by 
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20. PROPERTY IN TREES PLANTED ON 
LAN D—continued, 


Sale of trees in execution of decree 
against tenant—continued, 


occupancy-tenant with landholder’s consent.— Trane- 

fer of right of occupancy.— Act XTI of 1881 (N.-W. 
P. Rent Act), s. 9.—An occupancy-tenant, whose 
orange trees, planted with the landholder’s consent, 
had been sold in execution of a decree against him, 
made a collusivo resignation of his land to the land- 
holder, who thereupon sued the purchaser and the 
ek amet Brite for possession of the land with or 
without the trees. Held that, as the purchase did not 
involve a transfer of the tenuncy of the land in the 
sense of section 9 of the N.-W. P. Ront Act, nor any 
change in the relations between the landholder and 
the occupancy-tenant such as was prohibited by that 
law, the landholder was not entitled to possession of 
the land, LALMAN v. Mannvu Lan 


[L. L. R., 6 AIL, 19 


361, Right of occupier of land, 
—Bombay Act I of 1865, #, 40.—Right to trees on 
land.—The occupier of land who does not come 
under section 40 of the Bombay Survoy and Settle- 
ment Act, 1865, has not, in the absence of agreement, 
any proprictary right to the trees growing on his 
land. Govind PuRSHOTAM KOLATKAR v. Svus- 
COLLECTOR AND DEPUTY CONSERVATOR OF Forssts 
OF COLABA . ; i 6 Bom., A. C., 188 


252. Lien of mortgagee of guava 
trees after ejectment of tenant.-— Trees planted 
by tenant.—A ryot mortgaged certain guava trees 
which he had planted on a portion of his holding. 
Subsequently the zemindar obtained a decree against 
the ryot for ejectment, and after his ejectment the 
mortgagees obtained a decree on their mortgage 
decd. Held, in a suit between the mortgageos and 
the zemindar, that their lien on the trees was de- 
stroyed hy the ejectinent of the ryot. PaRun v. 
Ram Nazain SINGH alias Runnoo Sinan 


[1 N. W., Ed. 1878, 213 


2538. Right to hypothecate trees. 
——Tenant with right of occupancy.—A tenant with 
8 right of occupancy can only make a valid hypothe- 
cation of the trees on the land he holds for the term 
of his tenancy ; with his ejectment from such land 
and the cessation of his tenancy, such an hypotheca- 
tion ceases to be enforceable. AscpHia Natu v. 
Sirau ‘ ‘ : L. R.,8 AlL, 567 


254, ———_——— Right of usufructuary 
mortgagee.— Right to trees planted by him during 
tenure.— Held that, although defendant, usufructuary 
mortgagee of a share in a joint estate, would not 
acquire any right to the trees planted by him in his 
mortgage term, yet, 28 coparcener in the estate, he 
would be sharer in the trees. Banapoor KHAN ». 
Kora Mun. ‘ , . 1 Agra. 281 


255.—————-_ Ex-proprietary tenant, 
Right of.— Nature of the right of occupancy.—N.- 
W, P. Rent Act, XIT of 1881, s.7.—Trees.—In a 
suit for recovery of possession of zemindari property 
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Hix-proprietary tenant, Right of—conti- 
nued. 

conveyed by @ sale-deed, including certain plots of 
land which were the defendant-vendor’s sfr, the lower 
Courts held, with reference to section 7 of the N.- 
W. P. Rent Act (XII of 1881), that the defend- 
ant was entitled to hold possession of the said plots 
aa ex-proprictary tenant; but as it appeared that 
thoy had fruit and other trees upon them, the Courts 
awarded the plaintiff possession of these trees, on the 
ground that the natare of an ex-proprictary tenure 
did not entitle the holder to resist a claim of this 
kind as to the trees upon the land forming the area 
of such tenure. Held that this decision was errone- 
ous, and that the plaintiff’s claim to possession of the 
trees upon the plots in question must be dismissed. 
Per Maumoop, J., that the principle of the maxim 
cujuse eat solum ejus est usque ad celum was uppli- 
cable to the case by way of analogy, and that an 
ex-proprictary tenant had all the rights and incidents 
assigned by jurisprudence to the ownership of land, 
subject only to the restriction imposed upon the 
occupancy tenure by the statute which created it, und 
that hence he would be entitled to the trees on the 
land, and to use ther as long as the tenure existed. 
Sohodwa v. Smith, 12 B. DL, R., 82; Narendra 
Narain Roy Chowdhry v. Ishan Chandra Sen, 13 
B.L. R., 274; Gopal Pandey v. Parsotom Dass, I. 
ZL. R., 6 All, 121; Goluck Rana v. Nubo Soonduree 
Dassee, 21 W. R., 844 ; Mahomed Ali v, Bolakee 
Bhuggut, 24 W. R., 3380; Rem Baran Ram v. Salig 
Ram Singh, I. L. B., 2 All., 896 ; and Debi Prasad v. 
Har Dyal, I. L. R., 7 All., 691, referred to. Also 
per Maumoop, J., that it would be impossible to give 
effect tu the lower Court’s decrees without disturbing 
the ex-proprietary tenant’s rights, for if the plaintiff 
were entitled to possession of the trees, he would be 
entitled to enter upon the land to get at the trees, 
because when the law gives a right, it must be un- 
derstood to allow everything necessary to give that 

right effect. Dsoxi NANDAN v. Dalian SINGH 
(1. L. R., 8 AlL, 467 


21. FORFEITURE, 
(a) Bezacn oF CONDITIONS. 


2586. Condition for forfeiture, 
Construction of.—A condition of forfeiture should 
not be extended beyond the words in which it is 
expressed, unless, perhaps, it is impossible without 
so extending it to give a reasonable construction to 
the instrument in which it appears. Ramu NURSINGH 


CHUCKEBBUTTY v. DwaRKANATH GANGOOLY 
[238 W. R., 10 


257. Condition for forfeiture.— 
Concurrent remedies for breach of conditions tn 
lease.—Damages.—There is nothing incompatible in 
the two remedies of damages and forfeiture for breach 
of the conditions of « lease. Where there is an obli- 
gation (as in this case by a lessec) to do several suc- 
cessive acts, the obligation is broken if any onc of the 
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acts is omitted when the time for its performance 
comes. The lessor is not obliged to wait until the 
expiration of the term; nor is the lessee liable to 
several successive suits for each partial breach of the 
condition, and then to one general penalty for the 
whole, Nor is it usual, when a penalty is provided 
for breach of condition, to bring two suits—one to 
enquire into the existence of the breach, and the 
other to enforce the penalty. Cuunprr Natu Mis- 
BER v. SIEDAR Kuan , ‘ . 18 W. R., 218 


"258. Conveyance with 
agreement to re-purchase.—Lease.—A. conveyed land 
to B., with a collateral agreement to re-purchase 
within a certain period; the right to redeem, how- 
ever, being dependent upon the due performance by 
A, of the conditions of a certain lease of the land in 
question which 4., remaining in possession, agreed to 
take from B. The rent falling in arrear, B. sold the 
land to C. within the period allowed 4. to redeem, 
On appeal the High Court set aside the sale, holding 
that there was no natural connection between the 
lease and the condition to redeem, and that the 
clause for forfeiture was so vaguely worded as to have 
the appearance of a mere threat, as in equity, in the 
absence of specific mention of the nature of the 
failure which is to bring down the penatly of for- 
feiture, that penalty ought not to be enforced, 
ANONYMOUS , . lInd. Jur,, O. 8., 180 


S. C. CHIDAMBABA PILLAI v. MANIKKA CHETTI 
[1 Mad., 63 


259. Breach of conditions in 
lease.—A breach of any of the stipulations in a loase 
does not cancel the lease or give a right to eject, 
unless there has been an express provision to that 
effect in the leaso. AvG@uR Sinan o. MOHINER 
Dorr SincH ; ° 2W.R., Act X, 101 


MAHOMED FazEz CHOWDHEY v. SHIB DOOLAREER 
TEWAREE . ; . « GW.R., 108 


TUMEEZOODDEEN CHOWDHEY v. SuRWAaR KHAN 
[7 W. R., 2090 





280, ————________—_—_——_. Eject ment,— 
Ryot with right of occupancy.—A ryot with a right 
of occupancy, though holding under a temporary 
pottah for a term of years, cannot be ejected by his 
landlord, unless the latter can prove a stipulation 
under section 7, Act X of 1859. Suzes Dyar 
PAULEET v. DWARKANATH SOOKUL 

[2 W.R., Act X, 54 


261. Improper use 
of land.—Ejectment.—Where a tenant has been 
guilty of a breach of duty in the use of his land, such 
as making a tank in it, building on it improperly, or 
changing the character of the cultivation, such con- 
duct does not necessarily operate as a forfeiture so as 
to render the tenant liable to ejectment. Noyna 
MissgEk v. Rupikon 

(1. L. R., 8 Cale,, 609: 12 C. L. B., 800 
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262. Destruction of 


trees and alteration of cultivation by tenant.— 
Right of re-entry.—Some of the trees in a grove were 
destroyed, and the tenant brought the land on which 
they had existed into cultivation. His act operated 
to create a right of re-entry on so much of the land 
in favour of the landholder. AMIR SINGH v, Mvaz- 
zuM ALI KHAN e ® ® rn N. W,, 58 


263, ——_—__________—_—_—_—_—- Forfeiture for 
neglect to cultivate—— Construction of lease.—W here 
it was a condition in the kabuliat that the tenant’s 
holding would be forfeited if he neglected to cultivate 
the land without reasonable excuse,—Held that the 
condition could not be regarded as a mere ad terror- 
em clause, since, if it came to the selling up of the 
tenure for default, it made a great difference to the 
landlord whether the land had been properly culti- 
vated or not. GoLaM Att CHowpnry v. Buosar 
[25 W. R., 227 


264. Right to cancel tenancy.— 
Zemindar.—Resumption of land for non-cultiva- 
tion.—A zemindar cannot put an end to the relation 
of landlord and tenant, except in the manner provided 
by law. A tenancy is not determined by the mere 
fact that the tenant has allowed the land to remain 
uncultivated. DINABHANDU v. LOKANADHASAMI 

(I. L. R., 6 Mad., 322 


265. Non-payment 
of rent.—Omission to pay rent may be a good ground 
for a suit for arrears of rent or for ejectment, but 
not for the cancelment of a pottah not otherwise im- 





pugned. UMRITHNATH CHOWDHRY oe. Koons Br- 
HARY SINGH . , : .§ WR, EF. B., 34 
268. Non-payment 





of rent.—The right to cancel a lease for non-payment 
of rent by a lease-holder not having & permanent or 
transferable interest in the land being given by sec- 
tion 22, Act X of 1859, need not be provided for in 
the lease. KADIR GAZEE v. MOHADEBEE Iossta 

(6 W. R., Act X, 47 


267. ———_—_——- Liability to have tenancy 
cancelled.—Gatkuli tenant.— Non-payment of as- 
sessment.— Where a gatkuli tenant omits to pay the 
assessment on his gatkuli land, he does not lose his 
right to the land unless some other person is put in 
possession by Government. Any one simply taking 
possession is merely & trespasser, against whom the 
gatkuli tenant would be entitled to recover. MaA.- 
HARI VALAD RaGuoJl v, TUKARAM VALAD Danrko- 
) . : . 6 Bom., A. C., 86 


268. Non-payment of rent.— 
Lease, Construction of.— Conditions for forfeiture. 
—Whiere a lease of 1847 contained two provisions, 
one for the payment of 1,300 as rent, and the other 
was a stipulation for forfeiture and re-entry on de- 
fault of payment, and by a solehnamah of 1848 that 
rent was put au end to, and in lieu thereof the lessor 
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received back a portion of the land leaséd in 1847, 
but by a subsequent solehnamah of 1858 the Tessecs 
agreed to psy R334 as rent, but no new provision 
was made for re-entry, and no fresh stipulation for 
forfeiture,—_Held that the clause of forfeiture and 
re-entry, in respect of the R1,300 under the lease of 
1847, did not apply to the R334 under the solehnamah 





of 1858. RUHMOONI8sA 0. SOOPUN JAN 
. [IS W.R., 244 
269. Ejectment.— 


Right of occupancy.— Bengal Aot VIII of 1869, 8. 
62.—The mere omission to pay rent for five years 
does not of itself amount to forfeiture of a ryot’s 


‘right of occupancy, and will not be sufficient to sus- 


tain an action by the landlord for the recovery of the 
ryot’s holding. A ryot having a right of occupancy 
cannot be legally ejected, unless undcr an order regu- 
larly obtained under section 52 of the Rent Law,—that 
is, under a decree for arrears of ront unsatisfied within 
fifteen days from the passing of the decree. Musy- 
ATULLA ». NoornzAHan . LL. R., 9 Calc. 808 


270. Failure to pay rent at due 
date,—N.-W. P. Rent Act, XVIII of 1873, 8. 98 
(¢).—Sust for cancelment of lease.— Breach of con- 
ditions involving forfeiture.—The plaintiff, the ro- 
presentative in title of a lessor, sued under clause (c), 
section 93 of Act XVIII of 1873, for the cancel- 
ment of a lease, on the grounds, among others, that 
the lgssees had paid the rent to the Collector, on 
account of the revenue duc in respect of the estate, 
instead of to him; socondly, on the ground that 
they had failed to pay certain instalments of ront 
on the duc dates; thereby committing breaches 
of the conditions of the lease involving its forfeiture. 
Held, on the construction of the lease, with refor- 
ence to the first ground, that as the lease was intend- 
ed to be perpetual, and as the rent had been paid 
to the Collector for many years under an arrange- 
ment effected between the partics to the lease, and it 
was not shown that the plaintiff had repudiated this 
arrangement (even If he had the power of so doing) 
or demanded payment of the rent directly to himeelf, 
payment of rent by the lessees tv the Collector did 
not amount to a breach of the conditions of the lease : 
with reference to the second ground, that the lease 
being intended to be perpetual, and no arrears of rent 
being due, irregularity and unpunetuality in the pay- 
ment of the instalments of rent in question were not 
breaches of the conditions of the lease involving its 








forfeiture. ABLAKH RAI v,. AHMAD KHAN 
(I. L. B., 8 AIL, 487 
271, —— Breach of condi- 


tions of lease.—Delay in payment of rent.— Right 
to interest.—In strict law a farmer forfeits his Icase 
by the withdrawal of the personal security given by 
him at the time of taking the farm. But cases of 
forfeiture are not favoured when no injury has result- 
ed, or when a money compensation is a sufficient 
remedy. Mere unpunctuality in the date of payment 


( 3027 ) 


LANDLORD AND TENANT —contisued. 
21. FORFEITURE—continued. 
(a) Breach OF CoNDITIONS—continued. 
Failure to pay rent at due date—continued. 


of rent is no ground for forfeiture. The zemindar, if 
he has sustained injury by such unpunctuality, may 
sue for the interest due during the period in which 
the different instalments remained unpaid and for 
conditional forfeiture, but he cannot demand at once 
the absolute forfeiture of the property. ALUM 
CHUNDER SHAW CHOWDHRY v. MORAN 


[W. B., 1864, Act X, 31 


2972. ‘Right to re-enter, Accrual 
of.—Relief against forfeiture for non-payment of 
rent.—It is not absolutely necessary for a lessor to take 
legal measures for obtaining possession of the demised 
property on accrual of right of re-entry for breach of 
covenant, He may (if he can do so peaceably and 
quietly) take possession thereof without having 
recourse to civil proceedings (which are only, neces- 
sary in case he apprehends resistance) ; and if ne does 
so re-enter he cannot be sued for trespass, inasmuch 
as the interest of the lessee becomes forfeited, and 
the lessor enters on what is in fact his own property. 
The mere fact of demanding rent in one year is not 
sufficient to create an obligation to make such a de- 
mand in subsequent years, or on failure thereof to 
_ debar the right of re-ontry. Relief may be granted 

by the Courts in India against forfeiture for non- 
payment of rent. A lessor who has re-entered on 
the demised property for breach of a particular con- 
dition can, when called upon to defend his position, 
plead other breaches which might have justified the 
re-entry, and cannot bo restricted to prove only that 
under which he originally claimed re-entry. GrEat 
EasTeERN HoTEL CoMPANY v. COLLECTOR OF AL- 
LAHABAD ; ° . 2 Agra, Ex, O.C.,1 


278. - Relief against forfeiture. 
—Penalty.—Non-payment of rent.—Third defend- 
ant, purchaser of the interest of first and second 
defendants, held ceitain lands under the terms of a 

rmanent kanam (A.), which contained the follow- 
ing condition: ‘And (1 have also agreed) that on 
failure to pay the said quantity of paddy the kanam 
amount of 550 fanams shall be received by me, and 
the land restored.’’ In a suit by the kanamdar to 
recover possession for non-payment of rent,—Held 
that this condition of redemption was intended as a 
penalty to secure regular payments of the rent, and 
that, such being the original intention of the par- 
ties, the penalty was one which ought to be relieved 








against. Korran UPrr vo. EDAVALATH THATHAN 
NAMBUDIRI . : , ; . 6 Mad., 258 
274. Condition in mo- 


kurrari lease for forfeiture on non-payment of rent, 
-—~Where, in a mokurrari lease, there was a condition 
that, in case of non-payment of one year’s rent, and 
its falling into arrears, the mokurrari settlement was 
to be cancelled, and default was made and a suit for 
ejectment was brought,—Held that, independent- 
ly of the Rent Act, the defendants should be allowed 
in equity a reasonable time to pay the landlord’s 
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dues in order to prevent forfeiture. MAHOMED 
AMEER v. PeryaG Sines . I. L. R., 7 Calc., 566 
(9 Cc. L, R., 185 


275. —_—$—$—_—— Mulgaini lease, 
void for non-payment of rent or alienation.—Reltef 
against penalty.—Where a perpetual lease was 
granted subject to a condition that if tho rent was 
not paid in any year or if the land was alienated by 
the tenant the lease became void and all rights to 
improvements effected by the tenant forfeited,— Held 
(1) that a sale of the tenant’s right in execution of a 
decree for arrears of rent, obtained by the landlord 
and transferred by him to a stranger, was not a 
breach of the condition against alienation; (2) that 
the landlord having already sued for arrears of rent 
for three years without claiming recovery of the 
land could not again sue to recover the land on the 
ground of non-payment of rent during those years ; 
(3) that the forfeiture could not be enforced against 
the purchaser of the tenant’s rights at the execution- 
sale for non-payment of rent which accrued subse- 
quently to those three years, as the condition must be 
held to have been inteaded to secure payment of the 
rent, and the penalty ought to be relieved against, 
SupBaRnayA Kamil v, Krisuna Kamri 

(I. L. R., 6 Mad., 159 





278, ——_—___—_____—_____ Mulgaini lease. 
—Non-payment of rent.— Penal clause.—In a mul- 
gaini lease dated 1849, it was stipulated that if the 
rent fell in arrear in any year, the lease should be 
cancelled,—Held that this clause must be construed 
as a penal clause which should be relieved against. 
Kottal Uppi v. Edavalath Thathan Nambudri, 6 
Mad., 258, followed. NaRAYANA SANABHOGA v0. 
NABRAYANA Nayak . LL.R.,, 6 Mad, 327 


277. —_—__________—_——- _ Non-payment 
of rent.—The Court will not relieve against the for- 
feiture of a lease caused by non-payment of rent, al- 
though the lessor on previous occasions has waived 
the forfeiture. Curznuo v. Souza 1 Mad., 15 


278. ———_——- Planting trees.—Liability 
to ejectment.—Consent of landlord.—Held that a 
ryot having a right of occupancy forfeits his holding 
and is liable to ejectment therefrom if he plants trees 
on a portion of his holding without the landlord’, 
consent. JEWAa RaM v. FUTTEH SINGH. TEz SINGH 
v. Ram Dass . Agra, F. B., 125: Ed. 1874, 04 


278. ——_——___—_——____—___ Right of tenants 
to plant trees without consent of semindar.—The 
question whether tenants have a right to keep up or 
renew existing baghs by planting new, trees without 
the consent of zemindar, must be determined with 
reference to the custom of the country. JHONA 
SInaeH v. NEaz Beaum . 2 Agra, Pt. II, 188 


280. Maafeedars of 
Government.— Held that the plaintiffs, being mere 
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Planting trees—continued. 
maafeedars of a moiety of the right of Government, 
had no right to plant trees themselves or to prevent 
the zemindars from planting the trees, as they had 


no right to the land. AZURROODEEN v. MonuR 
SINGH . ‘ : ; ‘ 2 Agra, 165 


281, Ejectment for 
planting trees.—In an action of ejectment for plant- 
ing trees the penalty of forfeiture is not to be en- 
forced as a matter of strict right; the Court may 








make a decree for removal of the trees. KOoRA ¢@. 
Diok , : : A “ 3N. W., 822 
282. Ejectment.— 


Liability to forfeiture of entire holding by planting 
on one portion.—A tenant planted trees on one of the 
plots of land comprising his holding, an act which 
rendered him liable to ejectment. He paid rent, not 
in respect of each plot of land, but in respect of the 
entire holding. Held that he was liable to ejectment, 
not merely from the plot on which he had planted 
the trees, but from his entire holding, BuHowar ». 
Rasa or BANsI I. L. R., 4 All., 174 


283, ——_—_——_—_—_—————————-_ Prohibition 
against planting trees and sinking wells.—Theo 
plaintiff, the representative-in-title of the lessor, sued 
under clause (c), section 93 of Act XVIII of 1873, for 
cancelment of a lease on the ground, amongst others, 
that the lessees had planted trees and sunk wells and 
had allowed their tenant to do the same without the 
lessor’s consent, thereby committing a breach of the 
conditions of the lease involving forfeiture. Held 
that the condition as to the planting of trees and 
sinking wells being merely a prohibition, and not a 
condition the breach of which involved the forfeiture 
of the lease, the lease could not be cancelled because 
the lessees had planted trees or sunk wells, and allow- 
ed their tenants to do the same, without the lessor’s 
consent,—Held also that, assuming that the lessor 
was entitled, on that ground, to the cancelment of 
the lease, cancelment was not to be deemed the in- 
variable penalty for the breach of such a condition 
as that mentioned in that ground. The Full Bench 
ruling in Sheo Churun v. Busunt Singh, 3 N. W., 
282, followed. ABLAKH Ral v. SALIM AHMED KHAN 

[I. L, R., 2 All. 437 


284. Sub-letting.— Right of ten- 
ants to let their houses.—Whether tenants are en- 
titled to let their houses, or whether, in the event of 
their letting houses, the zemindar can claim for- 
feiture must be determined with refcrence to the 
custom of the village. Kam BuksH SINGH »., 
PurpuMUN KisHoRE 2 Agra, Pt. II, 202 


. nnn Covenant not 
to sub-let, What constitutes breach of.— Where there 
ig a covenant not to sub-let, what constitutes a sub- 
lease causing forfeiture P Held that the lessee must 
transfer all his rights of collecting rente and of suing 
for them in the Courts; and that although a sub- 
lease may not be so absolute and complete as to make 
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the lease tpso facto void, yet it may be such a fraud- 
ulent evasion of the terms of the covenant as to 
entitle the plaintiff to equitable relief. The mere 
fixing of a sum to be paid by the sub-tenant to the 
farmer, and the declaration of the sub-tenant’s right 
to all sums collected beyond that amount, are not 
sufficient to convert an agency into a sub-lease, 
ALUM CHUNDER SHAW CHowpuey v. MORAN 

(W. R., 1864, Act X, 81 


286. Alienation of tenure,— 
Liability to forfeiture.—A tenant who alienates his 
tenure does not thereby subject it to forfeiture. 
DWABRKANATH MISREE v. KANAYE SIRDAR 


(16 W. R., 111 


And see CASES UNDER RIGHT OF OCCUPANCY— 
TRANSFER OF RIGHT. 


287. Transfer of lease.—Effect 
of unlicensed transfer of lease.—Sutt for ejectment, 
—The plaintiffs were mokurrari lease-holders, prior 
to whose lease the proprietor granted a pottah of the 
same land to 4., with a stipulation that 4. should 
not let the land to others without leave, A. after- 
wards, with the proprietor’s consent, sold his lease to 
B., who again, without such consent, sold his rights 
to tho defendants. . The plaintiffs sued to eject the 
defendants as trespassers. Held that as there was 
nothing in the condition on which the plaintiffs (as 
excrcising the proprietor’s rights) rely that implies 
right of re-entry upon the land in case of a breach of 
that condition, the only effect of the want of the 
plaintiffs’ consent on the part of the plaintiffs to B.’s 
sale was to maintain unimpaired B,’s liability to the 
landlord, without reference to the arrangement be- 
tween B. and any other parties. And therefore the 
plaintiffs were not entitled to eject the defendants. 
Gorpon, Stuart, & Co., o. TAYLOR 

[W.R., F. B, 9 


288. Transfer of tenure,—7rane- 
Ser of non-transferable tenure.—-The transfer of a 
tenure not transferable oy the custom of the country 
gives the zemindar no right to tuke actual possession 
so long as the rent is paid by the recorded tenant or 
his heirs, and not by a stranger. Joy KisHEn 
MooKkeRsEx v. Ras Kishen Mookensce 


(5 W. R., 147 


289. Cuttack, Tenures 
in.— Surbarakari tenures.—Alienation without con- 
sent of landlord.— Alienation by one of several co- 
sharers.—The alienation of a surbarakari tenure in 
Cuttack, and @ fortiori the alienation of any portion 
of such tenure, is invalid without the consent of the 
landlord. Assuining that the sale of such a tenure 
would entitle the landlord to re-enter as upon a for- 
feiture, the sale of a portion thereof by one of several 
co-sharers would not work a forfeiture of the whole 
tenure. DassorpatHy Huri CHUNDER MAHAPATTRA 
o. RAMA KRISHNA JANA 

[L L, R., 9 Cale, 626:18 C. L. R., 114 
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200. Waiver of forfeiture—/Ao- 
ceptance of rent.—The acceptance of the rent by the 
landlord after the institution of a suit to recover 

session of the land is not a waiver of a forfeiture 

y the tenant under a condition in the lease. A 
tenant, upon payment of all costs of the suit, will be 
relieved from the consequence of such forfeiture, in 
accordance with the practice of Courts of Equity in 
England and America. TzMMARSA PURANIK ». 
Bapyla . ; - 2 Bom., 70: 2nd Ed., 66 


231. -——_—_———- Acceptance of 
rent.— Receipt of rent is not per se a waiver of every 
previous forfeiture; it is only evidence of a waiver. 
CHUNDER Nats Missge v. SispAk KHAN 

{18 W. R., 218 














rc Acceptance of 
vent.—A lease provided that every four years a mea- 
surement should be made cither by the lessor or 
by.the lessees, and additional rent paid for accretion 
to the land leased. It then provided for failure 
on the lessee’s part to execute a kabuliat for the 
excess lands in the following terms: “ If, at the fixed 
time stated. above, we do not take an Ameen and 
cause measurement ‘.. be made, you will appoint an 
Ameen and cause the entire. land of the said chur to 
be measured, and no objection on the ground of our 
recording or not our presence on such measurement 
chitta shall be entertained, and we will duly file a se- 
rate dow! ,kabuliat for the excess rent that will 
found after deducting the settled Jand of the dow! 
exocuted by us from the land settled therein. If we 
do not, we will be deprived of our right of obtaining 
a settlement of such excess land, as well as of the land 
which will accrete in future to the said chur, and no 
objection thereto on our part shall be entertained.” 
In a suit by the lessor, alleging that in 1870 he had 
caused & measurement to be made, and had called on 
the lessees to oxecute a kabuliat for the rent of 
certain excess lands, and praying that the lessees 
might be ejected, the lessees pleaded that the lessor 
had waived his right to enforce the forfeiture 
by subsequent receipt of rent. It appeared that 
puyments had been made to the lessor by the les- 
sees, which were accepted as rent, but were 
kept in suspense, subject to payment by the lessees of 
the “remaining amount.” Held that such a qualifi- 
cation did not make the payments anything else than 
payments of rent, and that the lessor had waived his 
right to insist on re-entry on the lessecs’ failure 
to measure the lands, or execute a kabuliat when 
called on to do so. Davenport v. Queen, L. R., 
8 App. Cas., 155, followed. Katt Keisuna TAGORE 
oe Fuze Ati CHowpHRY 
{I, .. R. 9 Calc, 843: 123 C, L. R., 502 


(3) DentaL oF Trrze. 


— Denial by tenant of title of 
landlord.— Refusal to pay rent where decree is ob- 
tained for possession against landiord.—As a general 
rule, where a person tekes land from another and 
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pays rent to him he cannot deny the title of his land- 
lord ; but he is not precluded or estopped from proving, 
when sued for rent, that that title has expired. He 
isnot warranted, however, in refusing to pay rent 
simply on the apprehension that he may be called on 
to’ pay the rent by a party who is said to have 
obtained a decree against the landlord for the land. 
Kven if a decree has been passed against the person 
from whom the landlord derives his title, he is enti- 
tled to recover his rent until the decree is put in force, 
Burn & Co. ». BusHo MoyrE DassEe 

[14 W. R., 85 


204. —— Assignees of land- 
lord.—The fact of a tenant having stated in a former 
suit that he hada good title as against a person alleg- 
ing himself to be the assignee of the original land- 
lord, does not constitute a forfeiture of the tenure in 
favour of the landlord or warrant a suit by the landlord 
for khas possession. DoorGa Kripa Roy v. JANoO 
LATHAK . ss ; ‘ . 18 W. R., 465 


205. Liability to 
ejectment.— Where it is proved that.one man has been 
the tenant of another, it is necessary, before the 
former can be ejected, to show that the tenure has, in 
sone way or other, come to an end, and the tenant can- 
not be said to have put an end to his relation with his 
landlord or denied his title if, in order to save himself 
from ejectment, he, for a time, attorned to a third 
person who legally put himself in the place of landlord. 
HARADHUN Muppuck v. DiINoBUNDHOO MoJoom- 
DAE . ° A e « . 25 W. R., 319 


296. Forfeiture of 
tenure.—Ejectment.—The weight of authority of the 
decisions of the High Court is in favour of the view 
that when a tenant directly repudiates the relation of 
landlord and tenant and sets up an adverse title in 
himself, the landlord is entitled to take possession 
irrespective of the period during which the tenant 
may have been in possession. SHUMSHEKR ALI », 
Dora Bint . . ‘ - 8C.L.BR,,150 


297. ———_—_—______—__——- 44. a ryot with 
right of occupancy, in a rent-suit brought against 
him by B., the purchaser of an aima mehal, denied 
the existence of the relationship of landlord and 
tenant between himself and B., on the ground that 
the lands oceupied by him were not included in the 
aima mehal purchased by B. B.’s rent suit having 
been dismissed for failure of evidence on this point, 
RA. afterwards brought a regular suit to evict 4., and 
for mesne profits. Held that A., by denying the title 
of B. in the rent suit, thereby forfeited his rights of 
occupancy, and became liable to evicfion. MozHuk- 
UDDIN ©. GOBIND CHUNDER NunDI 

(LL. R., 6 Calc., 436 


See SurTryvannaMa DasseE vo. KaisHna CHUNDER 
CHATTERJEE . : LL. R., 6 Calc., 55 
(s Cc. L. R,, 875 
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And IsHAan CHUNDBR CHATTOPADHYA v. SHAMA 
Cuurgn Durr “ I. L. R., 10 Cale., 41 
[12 C. L. R., 414 


298, ——_—______——— Suit for eject- 
ment.—In a suit for ejectment, where it is alleged 
that the defendant has forfeited his tenure by denying 
his landlord’s title, the forfeiture must be strictly 
proved. It must be proved what the defendant suid, 
and the judgment in the suit in which he is alleged 
to have denied the title is not sufficient. AHULLYA 
DEBIA v, BUYRUB CHUNDER PaTTRO 

{25 W. R., 147 


209. Ejectment, Suit 
Sor.—To ao suit brought to recover rent in 1877, the 
defendant set up his lakhiraj title; this suit was dis- 
missed, In 1880, in a suit brought by the same 
plaintiff to obtain khas possession of the land in ques- 
tion in the former suit, against the same defendant 
and three others claiming under the same title as 
himself, the defence that the land was lakhiraj was 
set up by all. Held that the caso fell within the 
principle of the case of Suttyabhama Dassee v. 
Krishna Chunder Chatterjee, I. L. R., 6 Calc., 56, 
and that the plaintiff, who had successfully proved 
that he had collected rents from the predecessors of 
the defendants, was entitled to evict them as tres- 
passers on their failure to prove their lakhiraj title. 
1suAN CHUNDER CHATTOPADHYA 0. SHAMA CHURN 
Durr .1,L. R., 10 Cale, 41:12 C. L. R., 414 


3800. Setting up per- 
manent tenure.—In a suit for ejectment, where the 
defendant set up a right as a permanent tenant,— 
Held that the setting up of this right was a repudia- 
tion of the landlord’s title for which he was liable to 
immediate ejectment. Baba v. VISHVANATH JOSHI 

(LL. R., 8 Bom., 228 


301. ——_——_—_—__—_—_————————_ Suit for efect- 
ment,— Cause of action.— Written statement.— P. and 
R. brought a suit for ejectment on the allegation 
that their tenants had failed to come to a settleanent 
in respect of a certain jote, and that a notice to quit 
had thereupon been served on them. The defendants 
(tenants) in their written statement denied the land. 
lords’ title. The lower Courts found that the jote 
belonged to the plaintiffs, and the defendants had 
been and, Still were in possession of the same as 
tenants; but dismissed the suit on the ground that 
the service of notice had not been proved, JZeld (on 
second appeal) that, inasmuch as the cause of action 
must be based on something that accrued antecedent 
to the suit, the denial by the defendants of their 
landlords’ title in the written statement would not 
entitle the plaintiffs to a decree on the ground of for- 
feiture. PrannatH SHaua cr. Mapuv Kavu 

(I. L. R. 18 Calc., 96 


302. Suit for eject- 
ment.— Repudiation of title.—Setting up different 
tenure from that alleged by landlord.—The plaintiff 
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LANDLORD AND THNANT—continned. 
21. FORFEITURE—continued. 
(6) DentaL oF TITLE—continwed. 
Denial by tenant of title of landlord— 


continued. ; 


in 1870 brought a suit for rent, in which the defend- 
ant set up and filed a permanent howladari lease, but 
udinitted that he held at the rent alleged by the 
plaintiff, and that suit was decreed, the Court think- 
ing it unnecessary to decide the question of the valid- 
ity of the tenure set up by the defendant. In a 
suit brought after a notice to quit, which was found 
to be invalid, to eject the defendant, and for a ‘de- 
claration that he had no such permanent howladari 
tenure as he alleged, the defendant again set up the 
howladuri lease under which he admitted ho had 
paid a fixed rent to the plaintiff. Held that, though 
the defendant repudiated the particular holdiug which 
the plaintiff attributed to him, he did not question 
the plaintiff's right to receive the rent, and therefore 
did not in any sense repudiate his landlord’s title. 
What he did amounted merely to questioning the 
right of the landlord to enhance the rent, which was 
not such a disclaimer as would result in law in a 
forfeiture of his tenure. The plaintiff therefore was 
not entitled to eject the defendant without giving 
him a proper notice to quit. Vivian w Moat, L. &., 
16 Ch., 780, distinguished, on the ground that the 
principle on which it is based is wholly inapplicable 
in Bengal. Baba v. Vishvanath Joshi, 1. D. B., 
8 Bom., 228, dissented from. Kar Krisuna Ta- 
GORE v, GoLaM ALLY I. L. R., 18 Calc., 248 


The principle laid down ta Vivian v. Moat, DL. B., 
16 Ch. D., 730, is not applicable to this country, 
Kavli KIsHEN TaGoRE 9». GoLAM ALI 

{i. L. R., 18 Cale, 3 


3808. Tenant setting 
up a@ permanent lease.— Notice to quit.—Hjectment 
suit.—The plaintiff sued for possession of certain 
land which had been demised to him by the first 
defendant. The fourth defendant set up a previous 
purchase from the third defendant, who, he alleged, 
was a permanent lessee from the first defendant’s 
father, and he contended (inter alia) that his vendor 
not having been served with a notice to quit, he could 
not be ejected. The lower Appellate Court held that 
the plaintiff could sue the defendant No, 1 only for 
specific performance, and could not eject the former 
tenants with or without notice. On appeal by the 
plaintiff to the High Court, it was contended for him 
that the defendant No. 4, having set up @ permanent 
lease, had denied the landlord’s title, and was not, 
therefore, entitled to any notice to quit. Held, con- 
firming the lower Appellate Court’s decree, that the 
plaintiff could not recover, in cjectment, without pre- 
vious notice to quit. By his statement, that his 
alienor (defendant No. 3) was a permanent tenant and 
had not received notice to quit, the defendant pleaded 
an alternative defence he was entitled to make, and 
could not, therefore, be regarded as having consented 
to the contract of yearly tenancy (which was alleged 
by the plaintiff) being treated as cancelled. Pur- 
SHOTAM BAPU v. DATTATRAYA 

(I. L. R., 10 Bom., 660 
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22. ABANDONMENT OR RELINQUISHMENT 
OF TENURE. 


304. Verbal relinquishment.— 
Sufficiency of relinguishment.—The mere use of the 


words “ wace fafaeq” in conversation by the ten- 
ant, when called upon by the zemindar to pay in- 
creased rent, were held to be insufficient to constitute 
a relinquishment where there was no acceptance of 
the same and not even a verbal notice to quit, or to 
justify the zemindar in letting the tenure to another. 
BoNOMALEE GHOSE v. DELU SIRDAR 

(24 W. R., 118 





805. ———_—— Cultivating ryot leaving 
land uncultivated.— Relinquishment of land.— 
Verbal relinguishment.—When a cultivating ryot 
goes away from the land which he has occupied and 
neither cultivates nor pays rent for it, he has wholly 
relinquished the land. The relinquishment need not 
be in writing. MUNBERUDDEBN v. MAHOMED AL) 

(6 W..R., 67 


306. Relinquishment 
of tenure.— When a ryut, without giving any notice, 
goes away from the land he has occupied, and neither 
cultivates it mor pays rent, the landlord is justitied 
in assuming that he has relinquished it: and the ryot 
has no right to ask t. be reinstated in possession on 
the ground that he hus never-formally relinquished 
the land. Ram Cuune v. Gora CHanp Cuvne 

(24 W. R., 344 


307. Determina- 
tion of terancy.— Abandonment of tenure.—Vlaintiff, 
@ mirasidar, purchased certain land in 1850 which he 
allowed to lie waste from 1853. Jn/1866, on the appli- 
cation of the first defendant who was also a mirasidar 
to the second defendant, the local Revenue authority, 
the land was granted to the first defendant and made 
over to his possession. Plaintiff was admittedly in 
arrears of kist. Ina suit by plaintiff to recover the 
land, it was contended that non-cultivation and non- 

ymont of rent for a considerable time warranted the 
Ravenne authorities in entering upon and disposing of 
theland. Held, in special appeal, that plaintiff’s ten- 
ancy could only be determined by his resignation 
or abandonment of his holding, or by the procedure 
laid down in Act IJ of 1864; that the letting land lie 
fallow does not necessarily lead to the inference of 
abandonment; and that, in the present case, plaintiff, 
not being found to have abandoned the land, had 
been ejected in a manner which the law does not 
recognise. Special Appeal 139 of 1858, Mad. 
S. D. A., 1859, p. 21; 8, C.482 of 1860, Mad. 8. D. 
A., 1861, p. 112; Genju Reddi v. Asal Reddi, 1 
Mad,, 12; Kumaradeva Mudali v. Nallatamhi Red. 
di, 1 Mad., 407 ; and Sanumathaiyan v. Samviathat- 
yan, 2 Mad., 153, considered. RazaG@oPaLa AY- 
YANGAB v. COLLECTOR OF CHINGLEPUT 

{7 Mad., 98 

. Surrender of 

_ tenancy.—Mere non-occupation and non-cultivation 
were held not to amount to a surrender of the ten- 
ancy so as to get rid of liability to pay the rent: nor 
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22. ABANDONMENT OR RELINQUISHMENT 
OF TENURE—continued. 


Cultivating ryot leaving land unculti- 
vated—continued. 


does the denial by the defendant in a former suit that 
he occupied the land amount to a notice of surrender. 
BALAJI SITARAM NaIk SALGAVKAR v. BuIKasI Soy- 


ARE PRABHU KANOLEKAR 
[L. L. R., 8 Bom., 164 


VENKATESH NARAYAN Pat v, KnisHNnasgt ARJUN 
[I. L. R., 8 Bom., 160 


309. Non-cultivation of portion 
of jote.— Relinguishment.—The non-cultivation of a 
small portion of an ancestral jote by the admitted 
holders for onc year owing to their minority, does 
not amount to relinquishment as laid down in Muneer- 
uddeen v. Mahomed Ali, 6 W. R., 67. Ravua Ma- 
DHUB PaL v. Katezk Courn Pan . 18 W.R., 41 


310. ———_——— Abandonment of portion 
of jote.— Liability for rent of entire jote.—As long 
as a ryot retains possession of any portion of his jote 
he is liable for the rent of the whole. Sanopa 
SOONDUREER DEBRE v. HAZEE MAHOMED MUNDUL 
[6 W. R., Act X, 78 


$11. Abandonment of share of 
holding.—Separated member of Hindu family.— 
Where a separation takes place in a joint Hindu 
family, and one member becomes the owner of a khas 
share, being a portion of land with a house, which 
(after living in it for some time) he eventually aban- 
dons, the zemindar is entitled to deal with it in the 
same way as he is entitled by law to deal with the 
abandoned holding of a cultivating ryot. LALLA 

NvEOHED Lau. FuttEnd BaHapoor LAL 
[24 W.R., 39 


3123. —————- Voluntary abandonment 
of permanent tenure.— Express relinquishment. 
— Determination of tenancy.—A voluntary abandon- 
ment of a permanent and transferable tenure for a 
long period, without any inevitable force, merger, or 
other cause beyond the power of the holder, is tanta- 
mount to an express relinquishment. If a man so 
abandon his holding for years, neither he, nor any 
one under him, can reclaim it. CHUNDERMONEE 
Nya Buoosun v. SumBHOO CnUNDER CAUCKER- 
BUTrY F ; . W.R., 1864, 270 


SHOODAN KURMAKAR vo. Ram CourN Pay 
[2 W. R., 187 


318. Non-payment of rent with 
loss of possession.— Non-payment of rent, coupled 
with the fact that the plaintiff was for five years out 
of possession, was held to amount to a relinquishment 
of land. NuppEar CHaNnp PoppaRk tv, MopHoosoo- 
pUN Dry Poppar 7 W. R., 158 


314. Non-payment of rent for 
some years.—Claim to eject tenant put in by land- 
lord after relinquishment.—In a suit for ejectment it 
appeared that the plaintiff had purchased the house 
which stood upon the plot in dispute thirteen years 
prior to the institution of the suit; that he had occu- 
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22. ABANDONMENT OR RELINQUISHMENT 
OF TENURE—continued. 


Non-payment of rent for some years— 
continued. 


pied it for four years and then left the district for busi- 
ucss purposes, paying no rent for the seven or eight 
years of his absence, during which the zemindar put 
the defendant in possession and took rent from him. 

eld that, even if the plaintiff had a right when he 
went away to occupy the land if he chose to do so, as 
he did not do so, he had no right on his return to 
eject the defendant. Murry Soonvur v. GUNDUR 
Soonuk , ‘ 20 W.R., 129 


315. Desertion of land and house 
by tenant.— Right of landlord to take possession. 
— When the house had fallen to the ground and the 
land been deserted by the tenant, the zemindar was 
held justified in taking possession of the land as 
abandoned. Bapam v, MICHEL 1 Agra, 266 


Bunnoo BEBEE v SHEO Buns Kanpdo 
[8 Agra, Rev., 9 


316. Land left vacant by ten- 
ant.—Zemindar’s right to possession.—A zemindar 
who without unlawful means enters upon the land 
after the ryot’s tenancy is at an end, and takes pos- 
seesion, cannot be sued for illegal ejectment. MaAH- 
moop Alt Kuan v. GuNGA Kam . 8 Agra, 304 


317. Desertion by one of two 
tenants.— Relinguishment by the other.— Lease by 
landlord.— Right of deserter to claim land subse- 
quently.—One of the two proprictors of 2 jote having 
deserted the land, the other proprietor, while osten- 
sibly in possession of the entire jote, relinquished it 
to the landlord, who let it to the defendants. Some 
yoars after such relinquishment, the plaintiff, who 
claimed to have purchased the right of the proprietor, 
who had relinquished, sued to eject the defendant on 
the ground that the relinquishment was not valid. 
Held that whether or not the relinquishmsnt was in 
fact valid, the landlord was under the circumstances 
entitled to induct another tenant on the land, and 
that the plaintiff could not eject the defendant. See 
Ishen Chunder Mowleek v. Poorno Chunder Chatter- 
jee, 8 W. R., 153; and Manirallah v. Ramzan Ali, 
10. L. RB. 293. Botponatuy Magi Koysvurro v, 
AUPURNA DABEE. 10 C. L. R., 15 


318. Condition for liability for 
rent until express surrender.—Lessor and 
lessee.— Kabuliat.—Suit for rent.— Notice of sur- 
render.— Surrender of land by tenant.—The plaintiff 
was @ mortgagee of certain land, and sued the defend- 
ant for the rent thereof for the three years 1871, 
1872, and 1873. He alleged that in 1866 the defend-* 
ant had passed to him a kabuliat for one year; that 
the defendant did not vacate the land on the expiry 
of his term ; that he (plaintiff) had sued him in 1868 
and 1870 for rent, and obtained decrees against him ; 
that the defendant had not yet surrendered the land, 
and had not paid the rent, and hence the present 
suit. The defendant answered that he had not occu- 
pied the land during the years in dispute, and that 
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22. ABANDONMENT OR RELINQUISHMENT 
OF TENURE—costinued. 


Condition for liability for rent until ex- 
press surrender—contiaued. 


it had been in the possession of the owner (the mort- 
gagor). The Subordinate Judge awarded the plain- 
tiff’s claim ; but the District Judge, in appeal, reject- 
ed it, holding that the plaintiff had failed to prove 
that the defendant had occupied the land during the 
three ycars in dispute, and that the defendant’s con- 
duct in the former suits was ample notice to the 
plaintiff that he (defendant) had surrendered the 
land. On appeal to the High Court,— Held that the 
result of the former suits was to establish the fact 
that the defendant’s tenancy or liability as a tenant 
had continued until the end of the cultivating year 
1870. By the terms of the lease the defendant was 
liable until he restored the property to the lessor. 
He had, therefore, to show, as against the plaintiff's 
claim for rent, that he (defendant) had terminated 
the tenancy by some intimation to the lessor (plain- 
tiff) and put him in the way of acting on it by a re- 
entry on the premises. The High Court, according- 
ly, finding that there was no evidence in the case 
cither of notico given to the plaintiff or of an oppor- 
tunity afforded to him of resuming possession of the 
Jand, remanded the case for the determination of 
that question, observing that if such notice were 
given, and such opportunity afforded, the plaintiff 
could not legally claim rent after the end of the cul- 
tivating year, VENKATESH NARAYAN Pal v. KRISH- 
NAJI ARJUN. ; . IL. R., 8 Bom., 160 


319. Omission to make ex- 
press surrender.— Notice of surrender of land 
by tenant.—Splitting up of the cause of action.— 
Son’s liubility on the father’s contract of tenancy. 
—QOn the 22nd April 1848 one 4. mortgaged cer- 
tain land to the plaintiff. S. (tho father of B., the 
defendant), who was then tenant in possession of the 
land, attorned to the mortgagee (plaintiff) by a 
kabuliat dated the Ist June 1848, &. died in 1870 
in possession as tenant. In i877 tho plaintiff sued 
the defendant B, as heir of S. for three years’ rent 
from 1871-72 to 1873-74, The defendant answered 
that he had had no possession or occupation of the 
Jand since the death of his father in 1870. It, was 
decided in that suit that the defendant had occupied 
the land up to 1874, and a decrec was mule against 
him for the rent claimed. In July 1878 the plaintiff 
brought the present suit for rent for the subsequent 
three years, viz., from 1875-76 to 1877-78. The de- 
fendant answered that he had given up the land in 
1871-72. He did not assert, cither in tho former or 
in the present suit, that he had given notice to the 
plaintiff of his intention to terminate his tenancy by 
surrendering the land to the defendant, nor did ho 
allege that the plaintiff had assented to a surrender 
of it by the defendant without such notice. The 
lower Courts found the kabuliat proved, but threw out 
the plaintiff’s claim on the ground that ho failed to 
prove the defendant's occupation of the land during 
the three years for which rent was claimed. In the 
second appeal it was contended for the plaintiff that 
the tenancy continued until the inortgage was paid 
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22. ABANDONMENT OR RELINQUISHMENT 
OF TENURE—continued. 


Omission to make express surrender— 
continued. 


off. Held that §. became a yearly tenant of the 
plaintiff under the kabuliat, but that he was not 
bound to continue his tenancy until the mortgage 
was paid off. Held, also, that neither the plaintiff 
nor S. as yearly tenant could, without the consent 
of the other, terminate the tenancy without six 
months’ notice ending with the cultivating year 
(30th June). Held, further, that the defendant as 
the son and heir of &. was responsible on his father’s 
contract of ycarly tenancy, so far as he (defendant) 
hed assets of his father, and in order to free those 
assets from a continuing liability under that con- 
tract he was bound to give a six months’ notice 
of surrender to the plaintiff. The mere denial by 
the defendant in the former and present suit, that 
he had ever occupied the land, could not operate as 
such notice, and his non-occupation or non-cultiva- 
tion alone could not relieve him from his liability to 
y the annual rent to the mortgagee (plaintiff), un- 
ess the lattor assented to a surrender or abandon- 
ment of the land by the defendant. Held, also, that 
the right of the plaintiff to the rent for the year 
1875-76 depended upon whether he might have in- 
elnded it in the ‘ormer suit. The High Court re- 
versed the decrees of the Courts below, and made a 
decree for the plaintiff for the rent for 1876-77 and 
1877-78. Venkatesh Narayan Pai v. Krishnaji 
Arjun, I, L. R., 8 Bom,, 160, referred to and follow- 
ed. Banas StraAramM NAIK SALGAvKAR »v. BHI- 

KAII SoyaRe Prauuu KANOLEKAR 
[Ll L. R., 8 Bom., 164 


330, —————— Relinquishment by some 
of lessees.—Joint lease—Where a joint lease was 
given to many persons, with an entirety and equa- 
lity of iuterest among the tenants, the resignation of 
some of the joint lessees does not necessarily operate 
to void the lense. MoniMa CHUNDER SEIN v. Pr- 
TAMBUR SHAHA , j 4 . OW. R., 147 


321. Relinquishment by man- 
ager for joint family.—Joint lease—Whcere a 
member of a joint family is registered as jotedar in 
& Zemindar’s serishta, not as for himself only but as 
manager for tho family, his relinquishment of the 
jote is not sufficient in law to authorise the zemindar 
to make arrangemouts with any others he pleases. 
Byxont Natu Doss v, BissonatH Masike 

{9 W. R., 268 


323, Relinquishment, Effect of. 
—Liability for rent.—The mere fact of a tenant 
relinquishing the land will not excuse him from pay- 
ment of rent if he is otherwise liable, unless he makes 
some terms with his landlord. MAanomeEp AZMUT ov. 
CHUNDEE LaLt PANDEY . TW.R. 250 

3233. Liability for 
rent.— Where land relinquished by the original ten- 
ant is scttled by the zemindar with other ryots, the 
former ryot cannot be held liable for rent, even 
thouzh his relinquishment was nut accompanied by 
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Relinquishment, Effect of—continued. 


notice given in writing. Manomap Guaser v. SHUN- 
KER LALL . : ; ‘ . LLW.R., 58 


$24, ——___________—___—_—_ Relinquishment 
by tenant having a right of occupancy.— Ordinarily 
tenants having a right of occupancy may, on the 
expiry of any agricultural ycar, relinquish their 
holdings by giving the landlord due notice; and the 
determination of the tenure of the tenant, whether 
by forfeiture or relinquishment, will put an end to the 
tenure of the shikmee holding under the tenant. 
The relinquishment of the holding will ordinarily put 
an end to the sub-tenures, provided such relinquish- 
ment be accepted by the landlord in good faith. 
Where the landlord procures the relinquishment of 
the holding to defeat the under-leases, he should be 
held bound by such undcr-leases, although custom 
may not authorise the tenant to grant leases to cnure 
beyond the duration of his own interest. HooLasker 
Ram v. PursotumM Lat 

[3 N. W., 68; Agra, F. B., Bd, 1874, 250 


3235. ———_—__—_—_____—_——_—— Surrender to 
landlord, Effect of, on under-tenant.— When a tenant 
who holds land for a term with consent of the land- 
lord underlets that land, he parts with his own in- 
terest therein to the extent of the interest created by 
the under-lease, and cannot, therefore, determine the 
interest of his under-tenant by surrendering his 
own term to the landlord. H&gkaAMONKE v. GoNGA- 
NARAIN Roy. é : . LOW. R., 384 


326. ———_—_—_—__--—_—_——— Surrender to 
landlord, Effect of, on under-tenant.— Where a lessor 
gives his lessee power to sublet, and the latter sublets, 
the sub-lessee obtains rights against both of which he 
cannot be deprived without his own consent. The 
lessee’s surrender of his lease cannot operate to the 
prejudice of the sub-lessee. NEHALOONIssA v. DHUN- 
noo Laut CHowpky . ; . 18 W.R., 281 


327. ————_—_—_—_—_- Mokurrari ten- 
ure.—Relinqushment of mokurraridar.—When a 
mokurraridar resigns his tenure, the dur-mokurraris 
created by him come to an end, but the position 
of ryote holding rights of occupancy is not affected 
by the extinction of either the tenure or the uuder- 


tenures. KOYLASH CHUNDER Biswas v. BissEsSURER 
Dosske . 5 . ; 10 W. R., 408 
328. Relinquishment 


of purchaser from whom tenant holds.—The rights 
of a tenant cannot be destroyed by the relinquish- 
ment of rights by the purchaser from a puttidar 
from whom the tenant held by pottah. Before the 
tenant can be ousted, it must be ascertained whether 
he holds under a legal title and one which gives him 
a right of occupancy. CHUTTER DHaREK SINGH 0. 
Jutta SINGH : ; , 4W.R., 76 


328.. ——_—_—_—___—__—___——-_ Mirasidar.—A 
mirasidar does not lose his mirasi rights by relin- 
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Relinquishment, Effect of—continued. 


quishing his pottah. SusBarRaya Mupatri v. Cot- 
LECTOR OF CHINGLEPUT . I. L. R., 6 Mad, 303 


330. Inability to surrender to 
landlord.-—Mortgage with landlord’s consent.—A 
tenant who, with the implied consent of his landlord, 
has mortgaged his holding, cannot resign it to the 
landlord. He may resign to him the equity of re- 
demption. But till the rage has been redeemed 
the mortgagee is entitled to retain possession. SHEO- 
UMBUR Ral v. SHEOBHUNG Rat 

(1 N. W., 45: Ed. 1878, 41 


331, ——_—_—_____—____——. Holder of sur- 
vey field.—Consent of heirs.—There is no prece- 
dent fur ruling that the holder of a survey field is 
incompetent to resign it without the consent of his 
heirs, DAVALATA BIN BHUJANGA v. BERU BIN YADOJI 

[4 Bom., A, C., 197 


832, ———_—__—_____—____—_— Puinidar.— Re- 
Susal to pay rent.—It is not open to a putnidar of his 
own choice to throw up the putni, and by so doing 
escape his liability to pay rent. The contract, though 
not indissoluble, can only be dissolved by an act of 
the Court, and as the result of proper enquiry. 
Herra Lat Pat v. Nzew MongE Pat 

(20 W. R., 388 


333, Dur-mirast 
mokurrart tenure.— Notice of relinquishment.—Sur- 
render of lease—A tenure under a dur-miragi 
mokurrari lease of land, which is not let for agricul- 
tural purposes, cannot be put an end to by a mere relin- 
quishment, on the part of the lessee, although after 
notice to the landlord. Per Fixip, J.—The principle 
laid down in the case of Heera Lall Pal v. Neel Monee 
Pal, 20 W. R., 383, where it was held that a putni- 
dar cannot, of his own option, relinguish his tenure, 
is applicable to all intermediate tenures between the 
zemindar and the cultivator of the soil, except those 
held on farming Icases, JUDOONATH GHOSE ¥. 
SouoEne, Kiupurn, & Co. 

(i. L. R. 9 Cale. 971; 12 C, L. R., 343 


334. Ex-proprietary tenant.— 
Relinquishment of ex-proprietary rights.—Act XII of 
1881 (N.-W. P, Rent Act), 88. 9, 31.—Held, by the 
Full Bench, that an ex-pruprietary tenant is not com- 
petent to relinquish his holding to his landlord by pri- 
vate arrangement. Per PetHsraM, C. J.--Section 
31 of the N.-W. P. Rent Act (X LI of 1881) was enacted 
absolutely in tho intercsts of the cultivator, and 











provides, in effect, that although the occupancy 


tenant may not be turned.out, and may not transfer 
his rights, he is not to be regarded as bound to his 
holding, that he may relinquish it, and that, in that 
case, he is not liable for rent; but this provision must 
not be taken advantage of by letting the zemindar 
buy the holding, and thus introducing a new cultiva- 
tor, contrary to the prohibition contained in section 
9. Inpap Sen v. NavuBat Sinan 

(I. L. R., 7 All, 487 
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28. EJECTMENT. 
(@) GENSRALLY. 
See CASES UNDER EJECTMENT, SUIT FOR— 


835. Interference with tenant 


. by semindar.—Jnducing sub-tenants to pay rent 


to semindar.—Whero a zemindar so interferes 
with the possession of a tenant not personally occu- 
pying the land as to induce the under-tenants to pay 
rent to him (the zemindar), his interference amounts 
to dispossession. Hoymosurry Dasses v. Srug- 
KISSEN NUNDBB. : . IW.R, 58 


See RapHA Mapuvus Panpa v. JuaGRRNatTH 
DooaB, ‘ ; . 12 W.R,, 188 


336, Right of landlord to eject 
and re-enter.—Hzpirution of lease and omixsion 
to take renewal.—Where an old lcase has expired, 
and the lessee, having the option of renewal on apply- 
ing within a specified time, does not choose to take a 
new lease, the landlord’s claim to re-entering cannot 
be styled a penalty in the sense in which forfciture 
of a lease would be upon non-performance of a con- 
tract. DB PoorEE BoistoBEE v. Kunoo SINGH 
Roy e e e e ° 20 W. R., 857 


337. Right of lessee of zemin- 
dari rights to eject.— Unless evidence to the con- 
trary be forthcoming, a lessce of zemindari rights must 
in this country be presumed to have all and the same 
powers in relation to the location or ejectment of 
ryots as ure possessed by the zemindar. Supa Nunp 
v. DWARKA SINGH . ‘ . N. W., 104 


838, Right of joint lessor.— 
Suit for ejectment.—Once of several joint lessors can 
eject a lessee after expiry of the lease. Mupun 
Sincu v, NuBrUT SINGH. . 2W.R., 201 


339. Right of purchaser.— Puini 
talook.—Sale for arrears of rent.—“< Uptimus inter- 
pres rerum usus.”’—The plaintiff, purchasor of a 
talook sold for arrears of rent under Regulation VITI 
of 1819, brought a suit for khas possession of a 
tank within the talook purchased by him, which had 
been held by the defendant and her predecessors from 
a time anterior to the grant of the talook. Held 
that the relationship of landlord and tenant in which 
the parties stood did not prevent the application of 
the maxim optimus iuterpres rerum usus, and it was 
open to the defendant to show by evidence as to the 
nature of the cnjoyment what the origin of the 
tenure really was. It being shown that the interest 
in the tank had been frequently transferred during a 
period of more than sixty years without any chauge 
in the terms of the holding or the amount of rent 
paid, and that one of the transferees of the tank had 
been the owner of the talook in which it was, it was 
held that the plaintiff was not entitled to a decree 
for kbas possession. NIDHIKRISHNA Boss », Nista- 
Hint Dast . 18 BL, R., 416: 21 W. R., 386 


340. Summary 
ejectment.— Person not in receipt of rent.— Tcnants 
long in possession and paying rent cannot be sum- 
marily ejected in an action by an alleged purchaser 
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suing for possession; they can only be ejected in a 
suit in the Revenue Court by the person entitled to 
receive the rent. THaxooRr Doss Roy v. BHYRUB 
CHUNDER BHUTTAOHARJEB . 1 W.R.,, 609 


341, Liability to ejectment.— 
Long tenancy, Nature of.— Where the defendant had 
been in possession as tenant for more than thirty years, 
and there was no lease or agreement showing the 
nature of the original tenancy, the presumption of 
law is that he is a tenant from year to year, and 
therefore liable to be ejected. Regulation V of 1827, 
section 1, does not apply to such » case. Bal GANGA 
oe. DULLABH PaRkaG . . & Bom, A. C., 179 


342. Inamdar.— 
Perpetual right of occupancy.— Suit for ejectment.— 
Where a family of kulkarnis in the onkan was 
proved to have been in actual occupation cf land under 
an inamdar for ninety years at a uniform rent,— 
Held, in tho absence of proof of any lease for # more 
limited term as alleged by the plaintiff, that the 
occupants were entitled to hold as long as they paid 
the usual rent. ANNAJI APPAJI v. Kast ATMAJT 

(3 Bom., A. C., 124 


343. Tenants of 
inamdar.— Right to raise rent.--Tenants in posses- 
sion before grant.—An inamdar, though he cannot 
eject his tenants who have been in possession before 
the grant of the inam, as long as they pay the rent 
due for their land, may nevertheless raise such rent 
at his pleasure (they not having acquired a prescrip- 
tive title), and is not restrained in doing so by the 
rates fixed by the Government survey. HARI BIN 
Joti v. NakayaNn AcHAREYA .6 Bom., A. C., 23 


344. Position of 
eub-lessee under unexpired lease.—The fact that a 
person holds under an unexpired lease granted by o 
mere occupancy ryot against whom a decree of eject- 
ment has been obtained, is of no avail to enable such 
person to support his possession against the zemin- 














dar, JAFREE Braum v. HossEin ZAMAN KHAN 
[2 N. W,, 6 
345. —— Status of 





kashtkar.—The plaintiff occupicd as kashtkar a 
ieco of land in a mouzah which was subsequently 
eased in farm. The farmer granted a pottuh of a 
portion of the mouzah, including the plaintiff’s hold- 
ing, to S., to whom, instead of the farmer, the plain- 
tiff subsequently paid rent. In the absence of any 
evidence as to the nature of the pottah granted to 
8., and of any consent on the part of the plaintiff 
to change his status, he did not lose his status of 
kashtkar, and was not liable to ejectment by reason 
of the ejectmentof S, Matarunut SINGH v. Mata 
Dra. ‘ : . ‘ . 3 Agra, 275 


346, ———______-_——-_ Leessees from 
lakhivajdar.— Right of zemindar to eject.— A 
party in loyal possossion under a lease from a lakhi- 
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rajdar cannot be summarily evicted by the zemindar 
without the intervention of the Court, even if the 
zemindar is entitled to resume the land as invalid 
lakhiraj, or as lands which have lapsed on non-per- 
formance of stipulated service, INpRaBUTTY Koon- 
WARER v. HOLLOWAY . ; . OW.R., 168 


: Illegal ejectment.— Right 
of tenant to be restored to possession if dispossessed 
before tenure is put an end to.—In a suit for posses- 
sion by a tenant who claimed to hold under a perma- 
nent tenure, it was found that the tenure under 
which the plaintiffs claimed had not, though not 
found to be permanent, been put an end to. Held 
that the plaintiffs were entitled to succeed. CHUN- 
DAB Kumaz GuuHa v. MUNGUL MoLLAH 

[ll C. L, R., 387 


348. Suit by tenant 
Sor possession.—A tenant, suing to recover posses- 
sion of an old jote from which he has been dispos- 
sessed by his landlord before the termination of his 
tenancy, is not required to prove a right of occu- 
pancy. CROWDY ». JHUKREE DHANOOK 

[23 W. R., 387 


349. Act X of 1859, 
s. 25.—An ojectment by a zemindar without applica- 
tion made to the Collector under section 25, Act X 
of 1859, is not necessarily an illegal cjectment. The 
illegality of the ejectment must be established by 

















evidence. SHEO Rurrun Sinan v, PHoot Koo- 
MAREE  , . W.R., 1864, Act X, 68 
350. Act X of 1859, 


8. 23, cl. 6, and s. 25.—Limitation Act, 1859, s. 15. 
—Suit for possession by ryot.—When a zemindar, of 
his own authority, and without the intervention of the 
Collector under section 25, Act X of 1859, ejects a 
tenant whose lcase has expired, the tenant may recover 
possession, without reference to the title of the 
zemindar to eject him, in a suit under section 15, 
Act XIV of 1859; but if the tenant sue under clause 
6, section 23, Act X of 1859, the question is open as 
to whether the tenancy was at an end or not; and if 
it was at an end, the tenant must tail in his suit, 
JONARDUN ACHARJEE v. HARaDUN ACHARJEE 

[B. L. R., Sup. Vol., 1020: 9 W. R., 518 


Ursoon Dott Bonrox v. Ram Natu Kvupgmo- 
KAR e e C ° 21 W, R., 123 


351. Restoration to 
tenancy after wrongful eviction.—If a ryot, holding 
at a particular rent, is unlawfully evicted, he does 
not necessarily cease to hold at that rent; and if he 
is restored to possession, he is restored to his original 
holding. RasHBEHakY GuosE wv. Kam CoomMAR 
GHOSE. . , 22 W. R., 487 

LUTTEEFUNNISSA BIBEE v. POOLIN BEHARRE SBIN 

W.R,, F.B., 91 


352. Liability to 
damages for eject ment.—In a suit by an ejected les- 








( 3045 ) 


LANDLORD AND TENANT—continued. 
23, EJ ECTMENT—continned. 
(a) GENERALLY—continued. 
Illegal ejectment—continued. 


see to recover a year’s balance of rent from his les- 
sor, who had given a lease to another party and dis- 
possessed plaintiff,—Held that, by granting the later 
lease, defendant had made himself responsible for an 

loss which might thereby be occasioned to plaintift, 
even though he (the lessor) had not collected the rent 
himself. Gobinp CHUND JUTTER v. Mun Monun 
JHA e e e e e e 14 WwW. R,, 43 


353. Effect of order of ejectment. 
—Bengal Rent Act, 1869, s. 53.— Right to standing 
crops on land.—The effect of an order of ejectment 
under section 53 of the Kent Act is to dispossess the 
ryots, not only of the land, but also of the crop 
standing thereon, the object of such an ejectment 
being to terminate completely the connection between 
the parties as landlord and tenant. IN THE MATTER 
oF DuRsJAN MauTON v. Wadip Hossein 

(I. L. R., & Calc., 135 


(6) Norick To Quir. 
354, Necessity of notice.— Mode 


of determination of tenancy.—Notice to quit is a 
necessary part of the landlord’s title to eject the 
tenant. ABDULLA RawutTan v. PakkERI MoHOMED 
RawvuTan : ‘* . LL. BR. 2 Mad., 846 


355. Mode of deter- 
mination of tenancy.—In a suit by a lessee to oust 
the tenant in possession,—Held that the tenancy 
must be shown to have been legally determined by 
notice to quit, demand of possession, or otherwise, 
FrirzPatrick ». WALLACE 

[2 B. L. R., A. C., 817: 11 W. R., 281 


Narain Munpvr v. Boooxto MAnATO 
[25 W. R., 56 


356, ——_—_—______—_—- Ryot without 
right of occupancy.— Quere,—Can & zemindar eject 
@ ryot not having a right of occupanzy without giv- 
ing any notice? Komun Sanecatu cv. RoMANaTHu 
GossAMEE . ; . , 21 W. R., 332 


357, -——______—_—_ Suit for ejeot- 
ment brought without notice.—A ryot whose tenancy 
can only be determined by a reasonable notice to quit, 
expiring at the end of the year, can claim to have a 
suit for ejectment brought against him by his Jand- 
lord dismissed on the ground that he has received 
no such notice. RaJENDRONATH MOoKHOPADHYA ». 
BassIpEk RuHMAN KHONDKHAR 

(I.L. R., 2 Calc, 146: 25 W. R., 329 





358. ———_——  Tenant-at-will. 
—Evidence of local custom.—The nature of a hold- 
ing, as between landlord and tenant, must always be 
a matter of contract, either expressed or implied. If 
there is no express agreement, a tenant becomes 
® tenant-at-will, or from year to year, and is liable to 
be ejected upon a reasonable notice to quit, unless 
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some local custom to the contrary is proved. Pro- 
SUNNO CooMAREE DR&BEA v. Rurron BEPARY 
(I. L. R., 3 Calc., 606 :1C. L. B., 577 


AspooLt KUREEM vo, OmMER CHand LARATA 
[ 


24 'W. R., 461 

TABUK?PODO GuosaL v. SuyaAMa Cuurn Napir 
Oo. L. R., 60 
359. Receipt of rent. 





—Creation of tenancy.—The recognition by the 
owner of lands of the interest of parties in possession 
by the reecipt of rent from them, constitutes a ten- 
ancy requiring to be determined by notice or other- 
wise before such partics can be treated os trespassers. 
Sonet Kooke vo. Himmutr Banapoor 
[I. L. R., 1 Calc., 381: 25 W. R., 239 
L. R., 3 I. A., 92 


360. Lease at small 
rent.— Hndowed lands.— Tenant-at-will,— Lunds 
forming part of the endowment of a temple were de- 
mised by the Collector at a svamibhogam rent of 
four annas per cottah, the lessee paying the Govern- 
ment tirvai. The lessee entered, improved, and paid 
Held, reversing the de- 
cree of the Principal Sudder Amecn, that the small- 
ness of the rent showed that the lessee was merely 
a tenant-at-will, and the hakdar of the endowment, 
having regained possession, might oust him at his 
pleasure. Regulation V of 1822, scction 8, refers 
only to zomindars and other proprietors of estates 
permanently settled under the Regulation of 1802. 
NALLATAMBI PaTTAR v. CHINNADEYVANAYAGAM 
PILLAI ‘ ‘ ‘ . 1 Mad., 109 


361, ——_————_————————— Suit for parts- 
tion and ejectment of ryots.— Right of ocoupancy.— 
In a suit for partition of the joint inam lands of a 
Hindu family, it was not disputed that the plaintiffs 
were entitled to the share which they claimed, but 
they joined as defendants a number of cultivating 

ots whom they sought to eject. The ryots pleaded 
that the lands had been reclaimed by their fore- . 
fathers, and that they and their fathers had been in 
possession ever since, and that they had thereby 
acquired a permanent right of occupuncy. Semble,— 
That, even if the ryots had not # permanent tenure, 
they could not be ejected except upon notice at the 
end of the Fasli, so long as they paid the rent due 
upon the lands. SAMINADA PILLAI 0. SuBBa REp- 
DIAR. ; ; I. L. R., 1 Mad, 338 


362. Mittadar, Right 
of. —Kudivaram or tenant-right, Presumption as to. 
— Right to eject.—The kudivaram (tenant-right) does 
not necessarily vest in a mittadar, as such, so as to 
entitle him to eject the ryote on his mitta on notice 
as tenants froin year to year. SRiINtvasa CHETTI 0. 
NuUNJUNDA CHETTI I. L, R., 4 Mad., 174 


363, Tenure trans- 
Serable by custom.—The mere fact that a tenure is 
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travsferable under the custom of the district does 
not make it one which is not terminable by the 
landlord on sufficient notice. SHamMa SunDARI DABI 
eo. Nopin CHUNDER KoLya .6C. L. R., 117 


364. ——_——_—_—_——— Claims of rival 
tenunts.—Potiah by landlord to tenant out of pos- 
session.—In 8 suit between two rival tenants having 
the same landlord, the one striving to obtain, and 
the other to maintain, possession of a particular 
parcel of land, where it is found that the defendant 
is still in occupation and has not becn ejected by the 
zemindar, the mere production of a pottah alleged 
to have been granted to the plaintiff by the zemindar 
cannot of itself determine the tenancy of the defend- 
ant, or enable the plaintiff to stand in the shoes of 
the zemindar and serve the occupant ‘tenant with 
a notice to quit. CHUNDER Monsr: CnHanpa v. 
BRINDABUN NATH. ; . 26 W. R., 182 


365. ——-———————— Permanent 
tenancy.— Tenancy from year to year.— Ejectment. 
—Where the plaintiff sued in ejectment, and the de- 
fendant set up a right as a permanent tenant,—Held 
that the settin,; up of this right was a repudiation 
of the landlord’s title, and absolved him from the 
obligation which would have devolved on him of 
giving to the defendant a notice to quit if the 
defendant had set up a tenancy from year to year. 
Basa v. VISHYANATH JOSHI 

[I. L. R., 8 Bom., 228 


366. Tenant from 
year to year.—When there is no custom of the 
country to the contrary, six months’ notice to quit is 
proper notice. This period must have clapsed before 
the plaint is flled, and the time occupied in the suit 
before decree cannot be counted. NanaBHal Rvus- 
TAMJI v. PESTANJI JaMBETII . 6 Bom., A. C., 31 


367, ——_—_—______--___—_—._ Tenant from 
year to year.—A notice to quit, running only for 
ten days, is not a sufficiently reasonable notice on 
which » landlord can maintain a suit in ejectment 
against a tenant from year to year. Ram Rorron 
Munput v. Netrro Kauzy DosszE 

(LL. R., 4 Calce., 389 


368, —————_—___———-— Monthly 
tenancy.—By indenture, dated 1st February 1856, 4. 
leased certain premises in Calcutta to B. for a term 
of ten years, as from lst November 1855, at a rent of 
R100 per month, payable monthly. 4. covenanted 
with B. to grant to her on her request, to be made 
within three months of the expiry of the term, a 
fresh lease on the same terms for three years. The 
defendant in 1858 became the assignee of the lease 
without notice to 4., and continued to occupy the 
premiees and paid rent in the name of B. up to 
August 1866. No renewal of the lease was applied 
for, and the plaintiffs, who became the representatives 
of 4. in June 1866, gave notice through their attor- 
neys on 6th September 1866 to B. to quit on Ist 
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November 1866, and on that date demanded posses- 
sion from B. and from the defendant. Held that 
the tenancy after 31st October 1865 was a monthly 
tenancy in the name of B., and was terminated on the 
31st October 1866 by the notice of 6th September 
1866. BrogonatH MULLICK », WESKINS 

(2 Ind. Jur., N. 8., 168 


$69. Tenant from 
year to year.—Occupancy, Right of.—If a tenant 
from year to year receive no notice determining the 
tenancy at the end of eleven years, and is allowed to 
remain on the land after the commencement of the 
twelfth year, he cannot be ejected until the end 
of the twelfth year, when he will acquire a right 

of occupancy. Daniao BisHoon v,. DowLuta 
[5 N. W., 9 


370. Limitation — 
Putni lease.— Receipt of rent.— Notice,—A., a Hindu, 
died leaving his widow 2B, and his mother C. 2B. 
adopted D. C. granted a putni pottah to #, of certain 
property belonging to the estate of A. During the 
minority of D., B. received the rent from Z#., and 
afterwards D., on attaining majority, realised rent 
from ZF. by suits under Act X of 1859. Twelve years 
after uttaining majority, D. sued for cancellation 
of the putni lease and for obtaining khas possession of 
the property. Held that the suit was not barred. 
The receipt of rent was no confirmation of the putni 
lease ; it only created the relation of landlord and 
tenant. Held, also, that the plaintiff was not entitled 
to khas possession before the relationship of landlord 
and tenant was legally determined by a reasonable 
notice. Semble,—Such notice should {expire at the 
ond of the year. Bunwarit Lan Roy v. MAnIMA 
CHANDRA KNUALL 

(4B. L.R., Ap. 86: 18 W. R., 267 


371. Sufficiency of notice,— 
Ejectment, Application for.—A zemindar cannot 
rightfully seek the assistance of the Collector in eject- 
ing a ryot during the currency of the agricultural 
year, hor can an’application of this kind for imme- 
diate ejectment be received in the light of a notice to 
the tenant requiring him to resign his holding at the 
end of the agricultural year. MAHOMED SHAH 9, 
Usaver HossHiNn : : é 5 N. W., 151 


JADOONUNDUN SINGH v. FavsDAR KHAN 
(6 N. W., Ap, 1 











. 872. Unreasonable 
notice.—A notice to quit within thirty days, served 
by a landlord on his tenant at a time when the crops 
are ripening, is unreasonable and insufficient. Where 
such a notice was given, the Céurt refused to deter- 
mine what would have been a sufficient notice, and to 
make a decree to take effect at a future date on the 
basis of such notice Per Gartu, C. J.—The cases of 
Mahomed Rasid Khan Chowdhry v. Jodvo Mirda, 
20 W. R., 401; and Hem Chunder Ghose v. Raaha 
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Pershad Paleet, 23 W. R., 440, considered and 
doubted. Jusras Roy v. MACKENZIE 
[6 C. L. B., 281 


873. ————_——- —_—_———- Reasonable 
notice.— Tenant other than occupancy ryot.—A tenant 
other than an occupancy ryot is entitled to a reason- 
able notice to quit. What is a reasonable notice is a 
question of fact, which must be decided in each case 
according to the particular circumstances and the 
local customs as to reaping crops and letting land. 
It is not necessary that the notice must expire at the 
end of the year. Janoo Mundur v. Brijo Singh, 22 
W. R., 648; and Rajendronath Mookhopadhya v. 
Bassider Rukman Khondkar, I. L. R., 2 Cale., 146, 
considered. Jagur Cuunpgr Roy alias BasHi 
CHUNDER Roy v. Rup Cuanp CHANGO 

[I. L. R., 9 Cale,, 48:11 C. L. R., 148 


374, ——_____——_—__—_—_——___ Reasonableness 
of notioe.—There is no authority for the proposition 
that a notice to quit to a ryot other than an occupan- 
cy ryot must terminate at the end of a cultivating 
year or be a three months’ notice. Such a ryot 
is only entitled toa “reasonable”’ notice, and such as 


will enable him to reap his crop; what is a “ reason-- 


able” notice is a question of fact to be decided in 
each case, having regard to its particular circum- 
stances, and the local customs as to reaping crops and 
letting land. RapHa Gobinp Korx v. RAKHAL 
Das MUKHERJI . : LL. R., 12 Calc., 82 


375. Reasonable 
notice.— It is not necessary that the period allowed in 
a notice to quit by a landlord to his tenant should 
terminate at the end of the year, but the notice must 
be in respect of the date of determination of the 
tenancy as well as in other respects a reasonable 
notice. A notice to quit served on the 26th of Pous, 
and allowing two months to the tenant to vacate his 
holding, such period thus expiring on the 26th 
Falgun, when it appeared that cultivation began 
in the months of Magh and Falgun, and that they 
were the months for letting out land in tho district, 
held not to be a reasonable notice. BIDHUMUKHI 
DaBEa CHOWDHRAIN v. KEFYUTULLAH 

[I. L, R., 12 Calc., 93 


376. Determination 
of tenancy.—Inamdars.—An inam, existing under 
grant made in 1811, became in 1863 the subject 
of arrangement between the zemindar, who had suc- 
ceeded the grantor in the zemindari, and the inamdars. 
This resulted in what was either a confirmation of 
the original grant on terms more favourable to the 
zemindar, or a new grant of an estate in all respects, 
save as to the rent, similar to the previously existing 
estate, which was a tenancy in perpetuity. To a suit 
brought by certain mortgagees against the inamdars 
to enforce mortgage rights existing since 1842, the 
defence was made that possession taken of the inam 
lands by the Collector in 1845 had determined the 
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original inam rights therein, as woll as the lien of the 
mortgagecs. The present zomindar, son and succes- 
sor of the grantor of 1868, now claiming that he had 
determined the tenancy by a notice to quit,—Held 
that the tenancy was not dcterminable by such notice, 
MAHARAJAH OF VIZIANAGEAM v, SURYANARAYANA 
(I. L. R., 9 Mad., 307 
L. R13 I. A. 32 


377. Notice ending with 
cultivating year.—Inamdar.—Partition.—An iname 
dar cannot eject a yearly tenant without six months’ 
notice to quit, ending with the cultivating year. Nor 
can he eject other tenants, except on the expiration of 
their term of years or othor interest in the land, 
Where a family of inamdars disagree among them- 
selves, and one of them obtains a decreo for partition 
against the others, ho cannot, in execution thereof, 
eject (without due notico to quit) the tenantry on 
such portion of the land as may have been allotted to 
him under that decree in a suit to which such 
tenantry were not parties, and by which, therefore, 
their rights are not barred, Narayan Buivuav ». 
KasHI. ; . . IL. R., 6 Bom., 67 


378, ——_—_—__—_—_ Inamdar.— 
Tenants cannot bo ejected as mero trespassers. If 
they are yearly tenants, they are entitled to a cloar 
six months’ notice to quit before they can be evicted. 
If they are tenants for a term of years or for a life 
or lives, there must be proof of an expiration of the 
term by effluxion of time or of the falling of the life 
or lives. PANDURANG SAKHARAM 0, YEDNESHWAR 

[I, L. R., 6 Bom., 70 


3798, ——__________—_- Holding from 
year to year.—Kven in the ease of a tenant from 
year to year, the landlord cannot evict without giving 
previous notice to quit. ‘To be reasonable, a notice 
must not be peremptory, but must fix a time within 
which the ryot is required to quit the land. Berrs 
v. JAMIE SHAIKH, : . 23 W. R., 271 


See also MAHOMED Rasip KHAN CHOWDHRY 
vo. JADOO MIRDHA ‘ . 20 WW. RB. 401 











380. Transfer 0 
Property Act, IV of 1882, ss. 106, 111.—On the 11t 
December 1882, A., who had, on the 1st July 1882, 
let rooms in a dwelling-house to B., sent a letter to 
the tenant in the following terms: “If the rooms you 
occupy in the house No. 5, Thornhill Road, are not 
vacated within a month from this date, I will file a 
suit against you for cjectment as well as for recovery 
of rent duc at the enhanced rate.” On the lst Fob- 
ruary 1883 the lessor instituted a suit against the 
tenant for ejectment, with reference to the above 
letter, Held by OUDFIELD, J. (MAnMOOD, J., dis- 
senting), that, with reference to the terms of section 
106 of the Transfer of Property Act, the letter was 
not such a notice to quit, as the law required, 
inasmuch as the notice did not expire with the end 
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of a month of the tenancy; and that this defect was 
not cured by the circumstance that the lessor waited 
until the end of the month to enforce his right to 
eject by suit. Held by Maumoop, J. (OLDFIELD, 
J., dissenting), that the letter dated the 11th Decem- 
ber 1882 was a valid notice to quit under sections 106 
and 111 of the Transfer of Property Act, and suffi- 
cient to determine the tenancy, inasmuch as it 
gave the tenant more than fifteen days’ notice, and 
its terms were such that he could with perfect safety 
have acted upon it by quiting the preinises at the 
roper time, — namely, by the end of the month, which 
fie must be presumed to have known was the right time 
to leave, without any risk of incurring liability to 
payment of further rent, the landlord having clearly 
indicated his intention to terminate the tenancy, and 
the notice being binding upon him; that the addi- 
tional time given by the notice must be taken to 
have been given for the convenience of the tonant, 
and not with the object of continuing the tenancy ; 
and that the suit for ejectment, not baving been 
brought till long afterwards, was maintainable. Doe v. 
Smith, 5 Ad. & E., 853 ; Ahearn v. Bellman, L, R.,4 
Enxoh. D., 201 ; N.-coordass Mulliok v. Jewraj Baboo, 
12 B. L. B., 268; and Jagut Chunder Roy v. Rup 
Chand Chango, I. L. R., 9 Calc., 48, referred to. 
Also per Maumoop, J.—The words “ fifteen days” 
in section 106 of the Transfer of Property Act imply 
a fixation of the shortest period of notice allowed by 
the section; and the term “expiring” means that 
the terms of the notice must be such as to make it 
capable of expiring according to law at the right 
time, so as to render it safe for the tenant to quit 
coincidentally with the end of a month of the tenancy, 
without incurring any liability to payment of rent for 

any subsequent period, BuaDLEy v. ATKINSON 
(I. L. R., 7 AL, 596 


Held, on appeal under the Letters Patent, that, with 
reference to the terms of section 106 of the Transfor 
of Property Act, the letter was not such a notice 
to quit as the law required, inasmuch as it was not a 
notice of the lessor’s intention to terminate the con- 
tract at the end of a month of the tenancy. Per 
STRAIGHT, J.—Quere,—Whether the letter was a 
notice to quitatall. Also per StRAIGHT, J.—A notice 
to quit must be certain, at all events in respect of the 
date of the determination of the tenancy: in 
other words, thore must be a clear and explicit in- 
timation to the tenant as to the date after which he 
will, if he remains in occupation of the premises, 
become a trespasser, Ahearn v. Bellman, DL, R., 4 
Hach. D., 201, distinguished. The judgment of 
MauHMoop, Jd., reversed, and that of OLDFIELD, J., 
affirmed. BRapLgy v. ATKINSON 

[L. L. R., 7 All, 899 





381, Ejectment by 
putnidar.—Notice to quit, Verbal.—A_ putnidar, 
desirous of ejecting a tenant whose lease has expired, 


DIGEST OF CASES. 


( 8062 ) 


LANDLORD AND TENANT —continued. 
28. EJECTMENT—continued. 
(6) Notice To Quit—continued. 


Sufficiency of notice—continued. 


need not give him a written notice to quit; a verbal 
notice being sufficient. Gotam Mzuper v. AMJUD 
All . ‘ . ° : . 2c W. R., 312 


882. Tenant without 
right of occupancy.—The “reasonable notice to quit” 
which @ ryot without a right of occupancy may 
claim from his landlord before he can be ejected, 
need not be confined to a demand of possession and 
notice to quit on a certain day. It is sufficient if the 
landlord asks for » higher rate of rent and gives the 
ryot notice to quit if he declines to pay it. A suit 
for ejectinent against a tcnant-at-will is a sufficient 
demand of possession and would justify a decreo con- 
taining a date fixed for ejectment. Hem CHunpsr 
GHosE v. RADHA PERSHAD PaLEET 

[28 W. R., 440 








383, ——____—______—_—_ Notice to quit 
or pay an enhanced rent.—Two-fold claim, both 
for rent and ejectment, not sustainable.— Decree 
Sor rent and ejectment.— Bengal Act VIII of 1869, 
s. 14.—Where 4., after notice to his tenants to pay 
rent at an enhanced rate from the commencement of 
the ensuing year or quit, brought a suit in which he 
prayed for a higher rate of rent or ejectment in the 
alternative,—Held that in such a suit the plaintiff 
could not insist upon a two-fold claim for both rent 
and ejectment, nor obtain a decree for rent for the 
first quarter and ejectment thereafter. It is doubtful 
whether a notice in the alternative form to pay en- 
hanced rent from a certain day or quit is a good 
notice. Janoo Mundur v. Brijo Singh, 22 W. R., 
548, doubted, MoHamaya Goopra v. NiLMADHAB 
Rar. ; : LL. B., 11 Calc., 583 


384. Service of notice.— Proof of 
service. —Publication in newspaper.— Termination of 
tenancy.— Adverse possession.—Proof of service of a 
notice to quit on a tenant, which is confined to prov- 
ing that such s notice, addressed to the tenant, was 
published in a local newspaper under circumstances 
which made it highly probable that the notico in 
question came to the knowledge of the tenant, is not, 
without more, such proof of service as will suffice to 
terminate the tenaucy, or entitle the tenant to con- 
tend that he remained, after the date fixed by the 
notice for vacation, in adverse possession of the pre- 
mises. CHANDMAL v. BACHRAJ 


(I. L, R., 7 Bom., 474 
385. Necessity of 


proof of service.—In answer to the plaintiff’s suit 
in ejectment, the defendant denied the plaintiff’s 
title and asserted his own. Hell that, assuming 
the defendant to be the plaintiff’s tenant, yet, inas- 
much as the defendant denied the plaintiff’s title, it 
was not necessary for the plaintiff to prove service of 
notice to quit on the defendant. GoraLRao GaNBSH 
v. KisHoxs Katipas3.« LL. RB, 9 Bom., 527 
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24. BUILDINGS ON LAND, RIGHT TO 
REMOVE— 


386. ——_—__—— Removal of buildings by 
tenant.—Tenunt holding over after expiry of lease. 
—LBy indenture, dated 1st February 1856, 4, leased 
certain premises in Calcutta to B. for a term of ten 
years, as from 1st November 1855, at a rent of R100 
por month, payable monthly. A. covenanted with B. to 
grant to her on her request, to be made within three 
months of the expiry of the term, a fresh lease on 
the same terms for three years, and that it should be 
lawful for B. at any time during tho second lease, or 
extended lease, to remove or sell and dispose of all, or 
any part, of the screws and machinery which were at 
the time of the granting of the lease, or during the 
term or extended term might be, upon the premises, 
and immediately upon or within two months after 
the expiration of the term or extended term to re- 
move, &c., the buildings, &e., which then were or 
might at any time, during the term or extended term, 
be erected on the premises by B., her executors, 
administrators, or assigns. #. erected buildings 
during her tenancy under the lease, The defendant, 
on 24th August 1858, became, by various mesne 
assigninents, the assignee of the lease, without notice 
to 4., and subsequently repaired and erected build- 
ings on the land. The defendant continued to occupy 


the premises, and paid the rent in the name of B, - 


up to August 1866. No renewal of the lease (which 
expired on 31st October 1865) was ever demanded 
by 2B. or by any one claiming under her. The plain- 
tiffs, who had become 4.’s representatives in June 
1866, gave notice, through their attorneys, on 6th 
September 1866, to B. to quit on 1st November 
1866, and not to remove buildings and fixtures put 
up since lst November 1855; and on lst November 
1866 the plaintiffs, in pursuance of the notice of the 
Gth of September, demanded possession of B. and of 
the defendant who was in actual occupation of the 
premises, Held that the acceptance of rent by A. 
and his representatives from the defendant holding 
over after the expiration of the original term did 
not constitute a renewal of the lease for three 
years; that the defendant was not entitled to a 
renewal for three years; that the tenancy after Ist 
October 1865 was a monthly tenancy in the name of 
4B., and was terminated on 31st October 1866 by the 
notice of 6th September 1866; that the defendant 
was not entitled to remove buildings erected ; but 
that he might remove the machinery. BRoJONATH 
MvuLuick v, Weskins . 2 Ind, Jur., N.8., 163 


387. ———_—_—_— Removal of material of 
house by out-going tenant.—Custom of Cal- 
cutta.—Injunction.—In an action of ejectment thg 
defendant set up a claim by custom to remove the 
materials of a house erected by him on the premises in 
dispute ; but the Court granted an injunction to re- 
strain him from doing so, though giving him leave to 
bring 4 suit to establish the special custom : in default 
of such suit being brought, the injunction to be per- 
petual. DoyaL Cuanp Laga v. BHOYRUBNATH 
KuETTRY . ; ; . Cor., 117 
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LANDLORD AND TENANT —continned. 


24. BUILDINGS ON LAND, RIGHT TO 
REMOV E—continued. 


388. Huts, Right of tenant to.— 
Custom for out-going tenant to remove huts.—Ac- 
quiescence.—On a case stating that the plaintiff be- 
came tenant to the defendant of certain land in Cal- 
cntta, and at the time of becoming such tenant pur- 
chased from the out-going tenant,with the defendant’s 
knowledge, two tiled huts which were then standing 
on the land; that “it had been the practice in Cal- 
cutta for tenants to remove such tiled huts as those 
of the plaintiff erected upon the land let to such ten- 
ants, and such huts were by such practice treated as 
the property of the tenants, who, by such practice, 
were in the habit of disposing of them without 
the consent of their landlords ;” that, relying on the 
above-mentioned practice, the plaintiff, with the de- 
fendant’s knowledge, had partially pulled down and 
rebuilt such huts; that the plaintiff’s tenancy was 
determined, and the plaintiff ejected from the land 
by the defendant ; that before leaving she ondeavoured 
to pull down and remove the huts, but that sho was 
prevented from so doing by the defendant, who 
claimed the huts as her property,—Held that the 
plaintiff, by the practice stated, was entitled, before 
giving up possession of the land, to pull down and 
remove the tiled huts. Aeéd, further, that, apart 
from the existence of a valid custom entitling tho ten- 
ant to remove tiled huts, the plaintiff having bought 
the huts froin the out-going tenant with the defend- 
ant’s knowledge, and relying on the practice, and 
with the defendant’s knowledge having partially 
pulled down and rebuilt the huts, was entitled as 
against the defendant to remove than. ParsuTry 
Bewau v, WoomMArara DABEX 

(14 B. L, R., 201 





389. —— Removal of buildings on 
land.— Ownership in land and buildings,—According 
to the usages and customs of this country, buildings 
and other such improvements made on land do not, b 
the mere accident of their being attached to the soil, 
become the property of the owner of the soil. 
The general rule is that, if he who makes tho 
improvement is not a mere trespasser, but is in pos- 
session under any bond fide title or claim of title, he 
is entitled either to remove the materials, restoring 
the land to the state in which it was before the im- 
provement was made, or to obtain compensation for 
the value of the building, if it is allowed to remain 
for the benefit of the owners of the soil; the option 
of taking the building, or allowing the removal of the 
materials, remaining with the owner of the land 
in those cases in which the building is not taken 
down by the builder during the continuance of any 
estate which he*may possess. IN THE MATTER OF 
THE PETITION OF THAKOOR CHUNDBR PARAMANIOCK 

[B. L. R., Sup. Vol, 585: 6 W. R., 2238 


This case contemplates the case of an admitted 
sale by a vendor in possession, not a case where the 
title and possession are disputed. MupHvo SoopuNn 
CHATTERJEE v. JUDDOOPUTTY CHUCKERBUTY 

(9 W. B., 116 
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' LANDLORD AND THNANT —continued. 
25. MIRASIDARS—continued. 


Right of occupancy—vontinued. 


oRGAN, C.J., and HotLoway, J., allowing 

Ge ead appeal, that the Collector’s settlement 
with the mirasidars was in form an annual settlement, 
and that on the face of the transaction there was no- 
thing which could be regarded as amounting to the 
ercation or recognition of a permanent right in the 
mirasidars (plaintiffs), such as could be determined 
only in the manner indicated in the case of Rajago- 
pala Ayyangar v. Collector of Chingleput, 7 Mad., 
98 : that it was apparent that the mirasidars had no 
intention either to cultivate the land or (except on 
legal compulsion) to pay the assessment, and that in 
such circumstances it was competent to the Revenue 
officials to decline to accept the plaintiffs as tenants. 
By Houtioway, Jd., that the Darkhast Rules of the 
Revenue authorities did not constitute rights enforce- 
able in a Court of law, and that even if the plaintiffs 
had been wrongfully dispossessed, their only action 
would be against the Government for such wrongful 
dispossession, and the relicf sought in the present 
suit was quite incommensurate with the injury com- 
plained of. By Innzs, J. (dissenting), that plain- 
tiffs having lawfully purchased at a Government sale 
had become by the express provisions of the law the 
occupiers of the la d, and that they could not be 
ejected except for the reasons and by the process 
roscribed by Mudras Act II of 1864; that, not hay- 
ing been lawfully ejected, they were still the rightful 
holders ; snd, twelve years not having elapsed since the 
date of their cjectment, could claim to be restored ; 
and that the special appeal should, accordingly, be 
dismissed. Fakin MUHAMMAD v. TIRUMALA CHA- 
BRIAR , : ‘ ‘ I. L, R., 1 Mad., 205 


403. Pottah-holder, Status of. — 
Ryotwar pottah.—The correctness of the decision of 
the majority of the Full Bench in Fakir Muhammad 
v. Tirumala Chariar, I. L. R., 1 Mad., 205, that a 
ryotwar pottuh enures only for a year, and that a 
pottah-holder is merely a tenant from heagl = Baa 

estioned. SECRETARY OF STATE FOR 0. 
Nonza . . + LL. R, 5 Mad, 163 


404. Relinguishment of pottah. 
—Tenure of pottakdar under Government,— Per 
TuRNER, C. J.—A wirasidar does not lose his mlirAsi 
right by relinquishing his pottah, A pottah issued by 
Government will, unless it is otherwise stipulated, be 
construed to cnure go long a8 the ryot pays the revenue 
he has engaged to pay. SuBBARAYA MUDALI »., 


LEPUT 
CoLLECTOR OF CHING (LL. R,, 6 Mad, 308 








LANDMARKS, OBLITERATION OF— 


See ACCRETION—New ForRMATION oF AL- 
LUVIAL LAND—GENERALLY. 


[9 B. L. R., 150 

LEASE. aa 
1. CONSTRUCTION , ‘ : ‘ . 8060 
2. ZuR-t-PEsuGI LEASE - 3079 
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LEASE—continued. 
— Agreement for— 


See REGISTRATION Aot, 8. 17. 
&$ B.L.R., Ap,1 
B. L. R., Ap., 21 
12 W. R., 394 
17 W. R., 509 
10 W. R., 127 
I, L. R., 10 Bom., 101 
I. L. R., 7 Calc., 708, 708, 717 
I. L. R., 89 Calc., 865 
21 W. R., 316: L. R, 11. A., 124 


Breach of condition for forfeiture 
in— 








See Casks UNDER Brncat Rent Act, 
1869, 8. 52 (Aor X oF 1859, 8. 78). 


See Cases UNDER LANDLOBD AND TENANT 
—FORFEITURE—BREAM oF CONDITIONS, 


Cancellation of — 


See CaAsks UNDER BENGAL Rent Act, 
1869, 8. 52 (1857, 8. 78). 


See Co-SHARRES—SUITS BY Co-SHARERS 
WITH RESPECT TO TUK JoINT Pro- 
PERTY—Rent . LL, R., 4 Cale., 96 


Construction of — 


See SALE ror ARREARS OF Renrtr—Errror 
OF SETTING ASIDE SALE. 
(I. L. R., 4 Cale. 778 


granted while lessor is out of 
Ppoasession, 


See CASES UNDER TRANSFER OF PROPER- 


TY WHILE TRANSFEROR IS OUT OF Pos- 
BESSION, 











1, CONSTRUCTION. 


1, —-__— Rule for construction.—wNa- 
ture of possession given by lease.—In construing a» 
pottah, although such construction was according 
to the practice of the Court on a question of law, the 
Court held that it must look to the surrounding 
circumstunces, one of which was the nature of the 
possession given by the grantor and accepted by the 








grantee, Janokgg Nate Durr o. MAnomEp 
IsRAIL  , ; F 22 W. R., 285 
2. “* Projah, ”? Meaning of— 


Status of tenant.—The word “ projah ” does not 
define the status of a tenant. KEDARNATH MITTER 
v, SoOKOOMAREE DeBia ss, . 22 W.R., 398 


3. “ Karindah,” Meaning of — 
“ Nij-jote,” Meaning of.—Status of tenant.—Tho 
word “karindah,”’ as used in a pottaht was held to be 
merely a term used to set forth what was the status 
of the person to whom the pottah was granted, and 
to afford no ground for the presumption of the ten- 
ants holding previous to the date of that pottah. 
Nor did the word “ nij-jote,” as used in the pottah, 
mean lands cultivated by the cultivator himself, but 
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LEASE—continued. 
1. CONSTRUCTION—continued. 
* Karindah,” Meaning of—continued. 


lands held by the zemindars in their own possession 
or their own private lands. WaAJoOODEEN Hosskin 2», 
MapDHOO CHOWDRY . ~. « LTW.R., 404 


4, “Abadkari _talookdari,”’ 
Meaning bad on talookdarit right of 
accepting farming leases.—Construction of the term 
“‘abadkari talookdari” in a lease explained. Nei- 
ther the acceptance of farming leases by the talook- 
dar qud farmer, subject to the Government proprie- 
tary right, nor the sale of that Government right, in 
any way tpso facto extinguishes any talookdari right 
existing in the abadkari talookdar in that capacity, 
if otherwise valid. Huro PersHap BHUTTACHAR- 
JEE v. Buyrus CHuNDER MojJoomDAR 

8 W.R., 381 


5. ——_—_—— Lease to commence in fu- 
ture.— Temporary lease.—An instrument which is 
in terms a temporary lease is as binding on the lessor, 
gud lease, where the tenancy is to commence at a 
future day, or on the determination of an existing 
lease under which another lessee is in possession, 
as where it commences immediately. PITCHAKUTTI 
Cuetri v. KAMALA NAYAKKAN . 1 Mad., 153 


Duration of lease.— Lease 


6. 





where no term is’ specified,— Where no term is men- ~ 


tioned in a lease, it may be cither a tenancy termin- 
able at the end of every year, or one for the life 
of the tenant, according to the terms of the Icase. 
Watson vo. Dost MaHoMED Kuan . 2 Hay, 4 


7 —_—_—_—_—_—_—__—_—_——_ Lease of land for 
building purposes without term.—Liability to eject- 
ment.— Where land is given to a lessee for the 
purpose of building a house to live in, without any 
term being fixed for the tenancy, the tenure of house 
and land cannot be taken away fromm the lessce’s heir 
or his vendee so long as he continues to pay the rent 
assessed on it. JUHOOREE LALL SaHoo v. DEAR 

[23 W. R., 389 


8. Lease for specified 
term where no provision for continuance is used.— 
Where a lease is not in writing, but the terms of 
holding are specified in a notification addressed by the 
lessor to his servants, such an acknowledgment is, as 
against the lessor, conclusive evidence of the terms of 
the agreement. Where a lease for a fixed term of 
seven years contains no words to import a continuance 
of the interest after the death of the grantee, nor any 
expressions which point to any earlier determination 
of the interest, the primd facie meaning is a continu- 
ance for seven years, and that the lease did not ter- 
minate with the death of the original lessee, but 
survived during the remainder of the term to his 
heirs and representatives. The onus is on the party 
who seeks to show that the transaction should be 
governed by Hindu law that the primd facie con- 
struction is contrary to the Hindu law, or the estab- 
lished custom of considering such contracts in Bengal. 
In this case the lessor having, on the death of. the 
lessee, granted a putni of his whole estate, including 
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LEASE—continued, : 
1. CONSTRUCTION—continued. 
Duration of lease—continued. 


the farm in dispute, was adjudged liable to pay to the 
representatives of the lessce damages for the time 
they were deprived of the beneficial enjoyment of the 
farm, according to the increased rent which the new 
lessee had undcrtaken to pay. TES CHUND 0. SEEE 
KanrH GHosk 

(6 W. R., P. C., 48: 8 Moore’s I. A., 261 





9. ————— Tenancy year by 
year.—A tenancy which is to continue year by year 
is a continuing tenancy so long as the partics are 
satisfied ; and though terminable at the option of 
either party at the end of any year is not ipso facto 
terminated at the end of every year. MALODDEE 
Nosuyo v. BuLLUBBEE Kant Duvur 


[18 W. R., 190 


10. Tenancy from 
year to year.—The words, “ you must pay every year 
Government dues, and enjoy the fields along with the 
garden lands without disturbance (sukhrup rahani), 
besides the fixed amount there will be no oppression 
on account of cesses,” do not create a permancnt 
tenancy, but only a tenancy from year to year. 
GuNn@aBAI v. KALaPpaA Dakt MUKRYA 

{I. L. R., 9 Bom., 419 


—_______—— Lease from year 
to year.— Mode of determining tenancy.—In a suit for 
possession of a piece of land and for rent of the same, 
the plaintiff produced in support of his claim two 
surkhats or kabuliats purporting to be executed in 
his favour by the defendants, and dated respectively 
in January 1875 and June 1876. These documents 
were not registered, The first, after reciting that the 
exccutant had taken the land from the plaintiff on a 
specified yearly rent, and promised to pay the samo 
early, proceeded as follows: “If the owner of the 
tend wishes to have it vacated, he shall give me fifteen 
days’ notice, and I will vacate without making objec- 
tion: if J delay in vacating the land, the owner can 
realise, by recourse to law, rent from me at the rate 
of R8 perannum.” The second sarkhat, after recit- 
ing that the exccutants had taken the land from the 
plaintiff on a yearly rent specified for six years, and 
promised to puy the same year by ycur, proceeded 
thus: “And if the said Shaikh wishes to have the 
land vacated within the said term, he shall first give 
us fifteen days’ notice, and we will vacate it without 
objection.” The lower Courts held that the sarkhats 
were not admissible in evidence, as they required 
registration under section 17 (4) of the Registration 
Act VIII of 1871, being leases of immoveable pro- 
perty from year to year or reserving a yearly rent. 
Held that the two sarkhats created no rights except 
those of tenants-at-will, inasmuch as the clause com- 
mon to both, to the effect that at any time, at the 
will of the lessor, the lessees were to give up the land 
at fifteen days’ noticc, governed all the previous 
clauses, and the defendants could be asked to quit at 
any time before the lapse of the term at fifteen days’ 
notice. Kuupsé BaxkusH v. Sxzo Din ; 


[i L, R., & All, 405 
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LBASH—continued. 
1. CONSTRUCTION —continued. 
Duration of lease—continued. 


13. Permanent ten- 
ancy only modifiable by revision of rent.— Right of 
ejectment,— Kaclusion of lessor’s right of terminat- 
ing lease,—Kjectinent by landlord against tenant. 
It appeared that the land in dispute was the property 
of a muttum of which the plaintiff was the trustec; and 
had been let to the defendant’s father under a mu- 
chalka (Exhibit A), dated 14th August 1837, entered 
‘into with the Collector, the manager of the property 
on behalf of the Government. The tenancy continued 
to be regulated by his agreement until plaintiff, in 
1867, demanded an increased rent, which the defend- 
ant refused to agree to pay. Upon that demand and 
refusal the plaintiff, at the end of the Fasli, and with- 
out tendering a pottah for another Fasli stipulating 
for the increased rent, brought his suit to eject. The 
defendant (appellant) contended that the right to put 
an end to his tenancy was conditional upon his failure 
to pay the rent fixed by the agreement. Held, by 
SoorLany, C. J., upon the construction of the mu- 
chalka, that the plaintiff possessed the absolute right 
to put an end to the tenancy at the end of the Fasli, 
unless the condition relied upon by the appellant was 
by force of established ; eneral custom (which had 
not been alleged) or positive law made a part of tho 
contract of tenancy: that neither the Rent Recovery 
Act nor the Regulations operated to extend a tenancy 
beyond the period of its duration secured by the ex- 
press or implied terns of the contract creating it, and 
that therefore the plaintiff had a right to eject the 
defendant at the end of a Fasli. By HoLttoway, J.— 
That whether the express contract was binding on 
the pagoda or not, it gave no right to hold perma- 
nontly, and that there is nothing in any existing 
written law to render a tenancy once created only 
modifiable by a revision of rent but not terminable at 
the will of the lessor exercised in accordance with his 
obligations. Anamandaram Venkayya v. Venkata- 
narayana Reddi, 1 Mad. 76; and Nallatambi Pattar 
v. Chinnadeyanayagam Pillai, 1 Mad., 109, doubt- 
ed. The judgment in the case of Venkataramanier 
v. Anandqg Chetty, 5 Mad., 122, has gone too fur in 
laying down the rule as to a pottahdar’s right of 
occupation, CHOCKALINGA PILLAI 0, V¥THEALINGA 
Punpaka SUNNADY . ; . 6 Mad, 164 





13. Permanent ten- 
Gacy on continuing to pay rent—Suit to recover the 
proprictary right in a village belonging to plaintiff’s 
muttah, which was let to defendant’s father under a 
pottah and muchalka, and which on the death of her 
father and since the defendant refused to surrender, 
upon the grounds (1) that the right had been leased 
permanently, subject to the regular payment of the 
stipulated rent, which condition had been strictly ful- 
filled; (2) that her father had expended large sums 

-in making substantial permanent improvements in 
- the village, and that he had by gift transferred the 
tenancy to her. Held that, on the true construction 
of the terms of the pottah and muchalka only a ten- 
ancy from Fasli to Fasli was created. Neither Regu- 
lation XXX of 1802 nor Madras Act VIII of 1865 
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LEASH—continued. 
1. CONSTRUCTION—continued. 
Duration of lease—continued. 


operated to make a tenancy established by ordinary 
pottah and muchalka of a permanent nature, by at- 
taching to it the condition that it should be indeter- 
minable as long as the stipulated rent was paid. 
Chockalinga Pillai v. Vythealinga Pandura Sun- 
nady, 6 Mad., 164, followed. Fou.ks v. RAJAH- 
RATHNA MUDALI . ‘ ‘ 6 Mad., 176 


14. Lease of jungle lands.— 
Continuous possession.— Commencement of lease.— 
In a lease which provides for rent-free possession for 
twelve years, the rent-free possession contemplated 
does not necessarily date from the year of the lease, 
so that in a suit more than twelve years after tho 
granting of the lease the lessee is entitled to plead 





| that he has not yet had possession rent-free for twelve 


BuHakvut CuUNDER Roy v. IssuRk CHUNDER 
. 2W.R.,, Act X, 78 


15. Death of lessee, Effect of.— 
Lease not limited to life of lessee.—Any leasehold 
catate, when not expressly limited to the life of the 
lessee, passes to his heirs in the same way as other 
property, and if the heirs take the estate of the de- 
ceased lessee they take it with all rights and respon- 


years, 





sibilitics. DANOOLLAH v. AMANUTUOLLAH 
[16 W. R., 147 

Rapua Kisuors Roy ov. Sitt0o SIRDAR 
[24 W.R., 172 


16. Lease at will of 
lessee.—A lease of land, whereby the lessee is given 
the power of holding the land as long as he pleases, 
is determined by the death of the lessee. Vaman 
SHRIPAD v. MAKI . I. L. R., 4 Bom., 424 


17, —_—— Death of lessor or lessee.— 
Lease for term of years.—Joint liability of lessees.— 
In the absence of words to the contrary, a lease of 
zemindari rights for a term of years does not termi- 
nate before the expiration of the term by the mere 
fact of the death of either the lessor or lessee. Ze7 
Chand v. Sree Kanth Ghose, 3 Moore's J. A., 261, 
and Burdakant Roy v. Aluk Munjooree Dasiah, 
4 Moore’s I. A., 321, relied on. On the question 
whether the lessees in this case were jointly as well 
as severally linble,— Held that the terns of the lease 
indicated that the liability of the lessees was intend- 
ed to be several, but equal in extent. BapRINATH 2. 
BuasaN LAL. I. L. R.. & All, 191 


18. —————- Extension of term for which 
lease is granted.— Leare to remain till called on 
to vacate.—A provision in the lease that the tenant 
might after six months remain in occupation at a 
monthly rent till called on to vacate, does not extend 
the term for which the lease is granted. *Mora V1- 
THAL vt. TUKRARAM VALAD MALHARJI 

[5 Bom., A. C., 923 


19. Tenancy at will— Agreement 
to pay rent.—Custom.— Notice to quit.—An agree- 
ment to pay rent in the ordinary form of muchalka 
given by tenants from year to year already in posses- 
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sion is not a lease. A tenancy from Fasli to Fasfii is 
not a tenancy-at-will, but a tenancy from year to 
year. In the absence of custom to the contrary, no 
tenant from year to year in this country can be 
ejected without being served at a reasonable time 
beforehand with a notice to quit at the period of the 
year at which the tenancy commenced. ABDULLA 
RaAWUTAN v. PAKKEEI MOHOMED KAWUTAN 

(I. L. R., 2 Mad, 846 


20. Sutt for eject. 
ment.— Disputes arose between the Government and 
an adjacent proprietor, M. S., respecting a piece of 
alluvial land gained by accretion, of which M. 8S. 
was then in possession. The Government required 
the land for public improvements. After some cor- 
respondence an agreement was entered into by which 
M. §. undertook to relinquish in favour of Govern- 
ment all claim to the proprietary right, and to rent 
the land from Government, upon the latter allowing 
him to remain in possession until the projected 
public improvements rendered it necessary for him 
to vacate the land. Possession was given to Govern- 
ment, M. S. holding the land from Government at a 
fixed rent, and undertaking to quit possession at a 
month’s notice. Improvements in the neighbourhood 





having been made by Government and MM. S. being. 


dead, notice to quit was served on his representa- 
tives, who refused to quit, on the ground that the 
improvements were not such public improvements 
as were contemplated by the correspondence and 
agreement. In a suit for ejectment,—Held that 
M., S. was, under the agreement, a mere tenant-at-will 
and that the suit was maintainable, and the represen- 
tatives of M. S. had no defence to the action. ANUN- 
DOMOHEY Dosskk v. DoE bv. KAst INDIA CoMPANY 
[8 Moore’s I. A., 43: 4 W.R., P. C,, 51 


21, Lease to widow.—Ze-mar- 
riage and death of widow.— Right of second husband 
to possession,— Upon the death of a tenant under a 
jaghirdar, his widow passed a kabuliat agrecing to 
hold the land on the same terms as her late husband ; 
and that in the event of her marrying again she 
should have no right to the holding, but that if she 
got her husband to live in her house she might con- 
tinue to hold the land. She afterwards re-marricd, 
and held the land till her death. In an action 
brought by the second husband to recover possession 
of the land, as the heir of his wife,— Held (reversing 
the decrees of both the Courts below) that the plain- 
tiff had flo right to recover possession, and his wife 
had merely a personal interest in the holding, which 
ceased upon her death. KamMaLUbppIN Husen Kuan 
o. Burka Mandi . ; . 4Bom, A.C. 


22. Provision for renewal.— Suit 
for possession.— Stipulation as to duration.— Where, 
upon a consideration of the terms set forth in the 
lease, it was found to be a stipulation that the jote 
was not to terminate ipso facto with the conclusion 
of the ijara, but that it was open to the parties to 
make a fresh agreement in respect of the land, upon 
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the quantity and rents being measured and assessed 
in accordance with the productive power of the land, 
— Held that the plaintiff was entitled to a decree for 
khas possession, the stipulation being extremely un- 
certain in its character, and the defendants having 
done nothing for years in response to the proceedings 
taken by the plaintiff. Snroorur Soonpry DABEB 
o. BINNY (JARDINE, SKINNER, & Co.) 

[25 W. R., 347 


23. Nature of grant.—Intention 
of parties.— Estate for life or inheritance.—In order 
to determine the question whether a pottah granted 
by a zemindar conveyed an estate for life only or an 
estate of inheritance,—-Held thut it was necessary to 
arrive, as well us could be done, at the real intention 
of tho parties, to be collected chiefly from the terms 
of the instrument, but to a certain extent also from 
the circumstances existing at the time, and further 
by the conduct of the parties since its execution. 
Watson & Co. 0, Monzen Narain Roy 

(24. W. R., 176 


24, ‘Words conveying right to 
hold at fixed rates.—1t is not absolutely necos- 
sary that any particular form of words should be 
used in conveying rights to hold at fixed rates. Ux- 
NODA PERSHAD HKANERJEE 0. CHUNDER SEKUUR 
Dez . . . . ‘ . TW.R.,, 304 

APSAR MUNDUL v. AMEEN MUNDUL 

[8 W.R., 502 


KArLas CHANDRA Roy »v. HrgaALaAn SRAL. Faxinr 
Cuanp Guose v. HIRALAL SEAL 
[2 B.L. R., A.C. 93:10 W. R., 408 


25. -——— Hereditary lease.—Continu- 
ance of lease dependent on continuance of superior 
tenure.—Though the lease in this case contained no 
words importing wn hereditary character, yet it was 
held to have the effect of being hereditary, on the 
ground that the period of its continuance was not 
dependent on the life of any party, whether lessor or 
lessee, but on the continuance of the superior tenure. 
Lexkrad Roy ov. Kanuya Sincu . 17 W. R., 485 


26, ——____—___—___-——._ Pottah for build- 
ing purposes.— Omission of words defining grant.— 
A pottah which gave land for building purposes and 
recited that no abatement of rent wan to be granted 
at any time or for any cause, and that no increase of 
jumina should ever be demanded, was held distinctly 
to provide that the land was granted at the rate then 
fixed for ever, even though no such words were used 
as “istemrari’”? or “ba-furzundan.” HinopE BEg- 
HABRY Koy v. MasseYK . 15 W. R., 404 


27, ——_—————-——_ Absence of words 
of inkeritanve in pottah.— A pottah muat not, primd 
facie, be assumed to give an hereditary interest, 
though it contains no words of inheritance ; “ pottah” 
as used in Act X of 1859 being a gencric term, which 
embraces every kind of engagement between a zemin- 
dar and his under-tenante or ryvte. Where proof 
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exists of long uninterrupted enjoyment of a tenure, 
accompanied by recognition of its hereditary and 
traneferable character, it is sufficient to supply the 
want of the words “from generation to gencration ” 
in the pottah, and the tenant cannot be dispossessed 
by his superior. Ditunpur SINGH », GOOMUN SINGH 

[Oo W. R., P. C., 3: 11 Moore’s I, A., 433 


28. Absence of words 
fixing rent.—Lease for building purposes.— Where 
a pottah recited that the rent was to be paid from 
father to son, who were to occupy the land and build 
a house thereon, although there were no formal 
words to the effect that the rent was never to be 
changed, the fixed character of the rent was pre- 
sumed from long and uninterrupted enjoyment and 
the descent of the tenure to the present occupant. 
Peauzre Monun Mooxersezs v. Raz Kristo 
MOOKERJBE : : . LW.R.,, 259 


29, ——_____—_ Istemrari.— Here- 
ditary tenure—Where, by an old pottah, lands form- 
ing part of a zemindari had been leased at a specified 
ront, but there were no words in thé pottah importing 
the hereditary and isten. -ari character of the tenure, 
— Held that the absence of such words was supplied 
by evidence of long and uninterrupted enjoyment, 
and of the descent of tenure from father to son, 
whence that hereditary and istemrari character 
might be legally presumed. SATYA SABAN GHOSAL 
vo. MAugsH CHANDRA MITTER 
[2 B. L. R., P. C., 23:12 Moore’s I. A., 63 
11 W. R., P. C., 10 








Dren Dyayt SINGH o. HeERA SINGH 
(2 N. W., 338 


30. Long uninterrupt- 
ed enjoyment.—-Oaus probandi.—To rebut the evi- 
dence afforded by long uninterrupted enjoyment, and 
the descent. of the tenure from father to son, it lies 
upon the party asserting the holding to be from year 
to year only and determinable at will to prove such 








assertion. Deen DyAL SINGH v. HErRra SINGH 
[2 N. W., 388 
31 —— Although a pottah 





purported to be a grant only to the particular person 
to whom it was made, yet as it passed from father to 
son, and son to grandson, and possession was taken 
under it and continued from between 75 and 80 
years, and the pottah did not contain any word or ex- 
pression barring inheritance or trausfer,—dfe/d that 
the tenure might fairly be presumed to be here- 


ditary. Ntbo Dooxrea Dossia v. DwarKka Natu 
Rox ‘ ‘ ° , . 24 W.R., 801 
32, ———— Assessment, Right 





of.— Assessment in perpetuity — Where a lease of 
lands to be reclaimed from the sea by the lessee, 
granted by a former Government to plaintiff, stipu- 
lated that the lauds should be held free of assess- 
ment (inaafi) for thirty years, subject to asscssment 
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at R1 per bigha in the thirty-first yoar, to assessment 
increasing at the rate of 4 of a rupee per bigha 
during the six following years, and at the expiration 
of that istawa (period of annually increasing as- 
sessment) should be held at the full assessment of 
R3 per bigha,—Held that, after the expiration of 
the first thirty-seven years, the lease was one in 
perpetuity, subject to the annual payment of the 
sum named as the full assessment and no more. 
COLLECTOR OF CoLABA 9. GONESH MORESHVAR 
MEHENDALE ‘ : ; - 10 Bom., 216 


33, ————_———_——__—____-—— “ Tulook,”’ Mean- 
ing of.—The word “talook”’ imports a permanent 
tenure, and where a chittah describes the land to 
which it relates as a “talook,” the presumption, in 
the absence of any evidence to the contrary, is that it 
implies a2 permanent interest. KkrIsHNO CHUNDER 
Goorto v. Megz SaFDuR ALI . 22 W.R., 326 


34. Meaning of ta 
bahali bundobust sircar.—A pottah, under the ordi- 
nary meaning of the words “ta bahali bundobust 
sircar,” was to endure as long as the settlement. 
Opir Narain co. Mouksaur Box SINGH 

(Agra, F. B., 62: Ed. 1874, 39 


35. Mokurrari istem- 
rart.— Hereditary right—Vhe words © mokurrari 
istemrari”’ contained in a pottah must. be taken in 
themselves to convey an hereditary right in’ perpe- 
tuity. Laxnu Cowar v. Koy Hari Kuisitna 
Sinan . SB.L.R., A. C., 226:12 W.R.,3 


MuUNREUNJUN SINGH v. LELaNuND Sincu 
(3 W. R., 84 


LEELANUND SINGH oe. Monorunutn SINGH 
[5 W. R., 101 


388, —_—_—___—_____—__— “ Mokurrari is- 
temrari.” —(Qucre,— Whether, in the absence of any 
usage, the words  mokurrari istemrari”’ mean perma- 
nent during the life of the grantee, or permanent as 
regards hereditary descent, LILaANunp SINGH p. 
MUNORUNJUN SINGH ., - IIBL.R., 184 

[L. R., IZA., Sup. VoL, 181 


37. Perpetual lease. 
—Suit for enhancement of rent.—A xzemindar in the 
district of Cuttack granted the following lease: “In 
the Chawdnak 1236 Auli, 17th day of the month of 
Brisa, Sri Hari Chuckerbutty grants to Nared Manti 
this istemrari (permanent) pottah. For thf I exe- 
cute istemrari pottah of my Khardigi Ayma in mou- 
zah Bhimpore. Jote land, measuring four bizhas, being 
previously to this in our occupation, you will cultivate 
and cause to be cultivated hereafter. Mokurrari (tixed) 
rent at 8-12 sicen you will pay from year to year. 
In case of flood or drought you will be allowed a 
reduction of rent according as such reduction will be 
allowed to others. To this Hari Chuckerbutty as- 
sents.” A subsequent purchaser of the zemindari 
right obtained a fresh settlement of the zemindari 
under Government. The son and grandson of the 
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grantee held successively under the lease. In a suit 
by the zemindar against the holder for enhancement 
of rent,— Held that the pottah was ajhereditary lease 
fixing the rent in perpetuity, and that it was binding 
on the representatives of the grantor, KARUNAKAR 
Manat v. NitaDHRO CHowpDHRY 

(5 B. L, R., 652: 14 W. R., 107 


38, Mokure ari.— 
Words of inheritance.—In 1798 a mokurrari pottah 
of a portion of a zemindari was granted to A. at a con- 
solidated jumma of R6 for the term of four years, 
and at a uniform rent of 225 from the expiration of 
that period, to be paid year after year. The pottah 
provided that the mokurraridar should make improve- 
ments; that profits arising therefrom should belong 
to him, and not to the grantor; and that he should 
not dispose of any portion of the land granted without 
the permission of the grantor. No words of inherit- 
ance were used in the grant. The grantee died in 
1875, when the heirs of the grantor sucd to recover 
possession of the estate from the heirs and assigns of 
A. The defendants contended that the grant was 
transferable and hereditary, and that 4. his heirs, 
and assigns were entitled to it in perpetuity. Held 
that the grant was for the life of 4., only, and not, 
in perpetuity. The use of the word “ mokurrari ” alone 
in 8 lease raises no presumption that the tenure was 
intended to be hereditary, and therefore, in order to 
decide whether a mokurrari lease is hereditary, the 
Court must consider the other terms of the instru- 
ment under which it is granted, the circumstances 
under which it was made, and the intention of the 
parties. SHkO PERSsHAD Sinan v. Kaury Dass 
Sinch . I. L. R., 6 Calc, 543: 5 C. L. R., 188 


In the sume case on appeal to the Privy Council, 
Held—The word “ mokurrari”’ does not necessarily 
import perpetuity, although it may do so. Used in 
connection with the grant of an ijara in a pottah, this 
word is not inconsistent with such interest being only 
for life. By a pottah was granted a mokurrari ijara at 
a fixed rent in a mouzah, consisting muinly of waste 
lands, part of the grantor’s zemindari, without words 
of inheritance. On the death of the grantce, who 
brought the land under cultivation and died in pos- 
session many years after, the question arose whether 
the pottah was for life, or for a heritable and transfer- 
able estate. Held that there being in the pottah no 
words importing perpetuity, notwithstanding the use 
of the word “ mokurrari,” the question was whether 
the inteution of the parties that the grant should be 
perpetual was shown with sufficient certainty in any 
other way,—eg., by the other terms of the instru- 
ment, its objects, the circumstances under which it 
was made, or the conduct of the partics to it. Held, 
also, that such intention was not shown. BiLasMoNi 
Dasi o. SHEOPERSHAD SINGH 

[T. L. R., 8 Cale, 664: L. R.9L A, 33: 
li C. L. R., 215 


39. Meaning of the 
worde “istemrari mokurrari” tn connection with 
grant of lands.—Intention of partiss.—The words 


Ill 
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‘“istemrari mokurrari” in a pottah granting land do 
not of themselves denote that the estate granted is 
an estate of inheritance. Not that such an estate 
cannot be so granted unless, in addition to the above 
words, such expressions as “ bafurzundan,” or “ naslan 
bad naslan,” or similar terms are used. Without the 
latter, the other terms of the instrument, the circum- 
stances under which it has been made, or the con- 
duct of the parties, may show the intention with 
sufficient certainty to cnable the Courts to pronounce 
the grant to be perpetual ; the above words not being 
inconsistent therewith, though not themselves impart- 
ing it. Held, accordingly, that where the words 
‘“ mokuarrari istemrari” were used in connection with 
a grant in a pottah (as it was also held in another 
case where the instrument was termed “ mokurrari 
ijara pottah’’), that the question was whether the 
intention of the parties that the grant should be per- 
petual had, or had not, been shown with sufficient 
certainty in any other way,—e.g., by the other terms, 
by the objects or circumstances, of the grant, or by 
the acts of the parties. And held that in the present 
case the intention was so shown. TuLSHI PsrsHap 
SinaH v. RAMNARAIN SINGH 

[I. L. R., 12 Cale, 117: L. R., 12 I. A., 205 


- 40. Istemrari oe 
tahs.— Hereditary title.— Construction of pottah.— 
In an instrument described a8 a perpetual lease (pot- 
tah istemrari) the lessor covenanted as follows: “So 
long as the rent is paid, [ shall have no power to 
resuine the land. The lessees shall have no power to 
sell the lund in any way. I have therefore executed 
these few words by way of a perpetual lease, that it 
may be used when needed.” Upon the death of one 
of the lessecs, his heir, who was in possession of the 
land which formed the subject of the lease, claimed 
tu be the lessee of a moiety thereof on the ground 
that the lease was one creating a heritable interest. 
The claim was allowed by the settlement officer, and 
the lessor thereupon brought a suit to have it declared 
that he was entitled to eject the defendant, under 
section 36 of the N.-W. P. Rent Act (XII of 1881), 
as being a tenunt-at-will, and to set aside the settle- 
ment officer’s order. Held that the mere use of the 
word “istemrari”? in the instrument did not ew v¢ 
termini make the instrument such as to create an 
estate of inheritanco in the lessee ; that the words “so 
long as the rent is paid I shall have no er to 
resume the land” did not show any meaning or in- 
tention that the lease was to be in perpetuity ; and 
that the defendant (even should he be the legal heir 
and representative of one of the lessees) could not 
resist the plaintiff’s claim. Tulshi Pershad Singh 
v. Ramnarain Singh, L. R., 12 I. A., 205, followed. 
Lakhu Kowar v. Harikrishna Singh, 8 B. L. B., 226, 
dissented from. Gaya JaTI vo. RaMsrawan Rau 

LL. R., 8 All, 568 


41, Amount of land leased,— 
Boundaries.— Estimated area.—In order to ascer- 
tain what land is actually leased, it is necessary to 
look to the boundaries mentioned in the lease, and 


5 F 
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mot to the estimated area. ABDOOL MANNA 2, 
Bazopa Kant BANERJEB . IbBW.R,, 304 


493. Boundaries.— 
Estimated area.— Where a pottah purports to convey 
so many bighas of land “more or less” within 
certain boundaries, the test of what is really conveyed 
is not the areca of the land but its boundaries. SHEEB 
CuunDER MAnNEEAH v. BROJONATH ADITYA 

[14 W. R., 301 


48. Ascertainment 
by measurement.— Provision for rate of rent.— Plain- 
tiff let to defendant a quantity of land, of which he 
was not certain how imuch was in cultivation and 
how much was jungle, at a total jnmma to be even- 
tually settled on the footing of 12 annas per bigha 
culturable, and 10 annas per bigha jungle, on, the 
number of bighas of each sort which existed at tho 
end of the year next preceding the date of the pottah, 
the calculation of the rent to be made permanently 
by effecting a measurement within six months, until 
which time defendant should pay a provisional jumma 
at 12 annas a bigha on a given number of bighas, 
amounting to a speci*-d sum. Plaintiff sued for 
arrears of rent, no measurement having taken place, 
though ycars had elapsed. Held that, until ascertain- 
ment by measurement of a settled jumma, the rent 
due under the terms of the pottah would be the pro- 
Visional sum mentioned above; but if the delay in 
such ascertainment were due to default of plaintiff, 
defendant would be entitled to set up the state of 
things which he believed would be arrived at if 
measurement were effected. BuaruTH CHUNDER 
Roy v. BEPIN BEnARBE CHUCKERBUTTY 

[9 W. B., 495 


44. -————————————— Eizcess land, Rent 
of.—B. having covenanted to take from A. without 
enguiry 18 bighas of land at a rent of R1 a bigah, 
with a stipulation that if on enquiry any excess land 
should be found he would pay the same rate of rent 
for such excess; or if the arca should be found less 
than 18 bighas, that he would receive a proportion- 
ate doduction from his rent. A measurement took 
place, and an oxcess was discovered. 4. thon sued B. 
for rent on the cntire quantity of land. Held that B. 
was liable to pay rent for the excess at the rate of R1 
a bigha, and that the tender of a pottah by 4. to BZ. 
was not necessary. RADHIKA PRosuNNO CHUNDER 
ev. NEHALEE CHURN DEY - I6W.R,, 410 


45. — Grant at fixed annual rent.— 
Resumption by Government, Effect of.—A zemindar 
granted his zomindari by pottah or lense as a putni 
talook at a fixed annual rent, Adjacent to the 
demiecd lands were other lands called bheel bhurut- 
tee lands, in which the zomindar had only a tempo- 
rary interest, but which lands were included in the 
pottah. . The bheel bhuruttee lands were afterwards 
resumed by Government under Bengal Regulation 11 
of 1619, and assossed separately from the zemindari, 
the jumma being paid by the lessee for a period of 
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nine years. Held, in a suit brought by the lessees 
against the lessor’s representative for remission of the 
rent paid on the resumed lands, out of the fixed 
annual rent, that by the terms of the pottah the 
bheel bhurrutee lands were not included in the fixed 
annual rent. PRANNATH CHOWDRY v. SURNOMOYE 
Dosszz : : 4 9 Moore’s L A., 431 


46. Covenant in lease to grant 
anew lease,— Subsequent lease without covenant 
Sor renewal,— Held, by the Court of first instance, 
and confirmed on appeal, that a covenant in a lease 
for years to grant a new lease on the expiration of the 
existing term under and subject to all covenants, as 
in the first lease contained, is satisfied, if such new 
lease contain the like covenants as the former lease, 
except the covenant for renewal. PENINSULAR AND 
ORIENTAL STEAM NaviGATION Company ». Kon- 
NOYLALL Durr. ‘ ; 2 Hyde, 21 


47. Stipulation to renew lease, 
—Ke-letting.— Holding over.—Where a kabuliat 
stipulates that A., the tenant, shall not, on the expiry of 
his lease, be liable to pay a reut higher than that re- 
served in the lease, and that the landlord shall not 
then Jet the land to any other tenant, but that 4. 
shall not be entitled to crect any permanent building, 
or to excavate a tank, it was held that under these 
stipulations the landlord was not bound to re-let the 
land to 4. at the close of the term of the lease. Held, 
also, that the fact of his allowing the tenant to hold 
over did not affect the landlcrd’s right to resume pos. 
session after due notice, FUKEBROONISSA BEGUM »v. 
CuUNDER MoNEE Doss¥E . . 12 W.2., 538 


48, Covenant for renewal— 
Ambiguous covenant.— Right to remove soil and open 
mines.—Interpretation ty acts of the parties.— Es- 
toppel.—Confirmation.— Land Acquisition Act, X of 
1870.—A lease for ninety-nine years made in 1794 by 
the East India Company to W. contained a covenant 
that the said Company, upon application of the heirs, 
executors, administrators, and assigns of the said W., 
would re-grant and renew the said lease thereby made 
“on the terms and conditions above mentioned,” &c, 
Held that the above covenant was not a covenant for 
perpetual renewal of the lease, but a covenant for a 
single renewal only. The above lease granted to the 
said W., his heirs, executors, administrators, and as- 
signs, Bhandarvada Hill “with the house, buildings, 
offices, stablings, garden and tells, &e., Ye., thereon 
standing and now in his own occupation or posses- 
ston.” It was contended that this clause, if not on 
the face of it granting the right to remove and sell 
the soil, was, at all events, ambiguous, and had been 
interpreted by the subsequent conduct of the parties 
themselves, who had always recognised,the right of 
the holders of the lease to the soil and stones of the 
land in question. 1t appeared that in 1864 the holders 
of the lease had permitted the E. Company to enter 
upon the land and to remove the earth and stones of 
the hill for purposes of reclamation ; and that on Ma 
10th, 1570, an indenture had been executed to whic 
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the Secretary of State, the E. Company, and all per- 
sons interested in the lease were parties, whieh in- 
‘denture recited the above facts and contained mutual 
releases by the persons interested in the lease, the E. 
Company, and the Secretary of of State in respect of 
any claims that might be made against any of them 
on account of the excavation of the said hill and the 
removal of the earth and stones therefrom. The said 
indenture also contained a confirmation, by the Secre- 
tary of State, of the lease of 1794. A schedule to the 
indenture described the property comprised in the 
lease and specified (inter alia) the “ quarries situated 
at Bhandarvada Hill.” Held that the words of the 
lease of 1794 were not ambiguous, and gave no right 
to remove the soil and stones, and that the aets of the 
parties could not be admitted to affect the construction 
of the lease, Quere,— Whether the acts of the parties 
in removing soil, which removal was not proved to 
have taken place earlier than 1863, could be called in 
aid of the interpretation of ambiguous words in the 
lease of 1794. There was no “contemporanea ex- 
posstio.’ Even if the words quarries or mines had 
been used in the lease of 1794, they would have given 
no right to work quarries or mines other than those 
open when the tenant came in, which, moreover, he 
might have worked in the absence of such words. 
To allow the opening of new quarries or mines an ex- 
press power to that effect must be given. Held, also, 
that the Secretary of State was not estopped by the 
indenture of May 10th, 1870, from disputing the 
claimant’s right to remove the soil and stones. The 
clauimant’s position had not been altered so as to make 
it inequitable in the Secretary of State now to assert 
his claims under the lease. Held, also, that the inden- 
ture of May 10th, 1870, did not operate as a fresh 
demise of the premises in their condition at the date 
of the indenture. A confirmation does not operate so 
as to make the estate confirmed subject to the inci- 
dents which it would have had if granted in the condi- 
tion at the date of the confirmation. In re PurMa- 
NANDAS JEEWANDAS I. L. R., 7 Bom., 109 


49, ——_—_—_-—_ Provision for indigo concern 
passing into hands of others.— Assignment of 
lease frum two joint lessees to one of them—N. and 
D., having taken a lease of certain lands, jointly 
gave a kabuliat, agreeing that if within the term of 
the lease they die, or if in any other way the concern 
passed into the hands of others, then their heirs, or 
those who would succeed to their rights, would pay the 
rent. After the kabuliat was given, NV. made over 
his interest in the lease to D. Held that, in passing 
from WN. and D. to D. alone, the lease had passed 
into the hands of “‘others”’ within the meaning of the, 
kabuliat, and that D. occupied the position of the 
persons contemplated by the terms “those who will 
succeed to our rights.” BHOBANER CHUNDRA Mir- 
TER vo. MAcNAIR ° ‘ . 10 W. R., 464 


50. Joint lease,—Joint liability 
Sor rent.—When a lease is granted jointly to two 
tenante? both are jointly liable for the rent due under 
the lease, and one of them cannot divide this joint 
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liability. Joagenpka Dsp Roy Kur e. Kisxry 
Buonpnoo Roy . : ; : W. R., 372 


RoopnaRAIN Sinen v. JuaGoo SINGH 
[10 W. R., 804 


BHOLANATH SIRCAR v. BAHARAM KHAN 
[10 W. R., 303 


Gour Mouun Roy o. ANuNpd MunpvuL, 
[22 Ww. R,, 205 


51. - Definition of 
right of each lessee in poltah.—Separation of tenures. 
—The fact that at the foot of a pottah the right of 
each lessee was detined was held net to bind the lessor 
to recognise cach part as an independeut and separate 
tenure, and the subsequent separate payments of rents 
by the tenants was held not to vary the nature of 
the tenure, BurokaAM PAUL v. SvROOP CHUNDER 
GooHo . ‘ : ‘ . 21 W.R., 256 


52. Lease of jungle lands,— 
Suit alleging interruption of lease to cut trees, fe.— 
Form of lease.—Where an upplication for a lease for 
farming jungle lands was in its nature general, but 
the answer was specific and clear, and granted the 
lease on certain conditions, the answer determined 
the contract, and was the only contract between the 
parties. A lessee who sues, alleging that thero has 
been an interruption to his lease to cut or sell the 
trees on the land included therein, must base his right, 
first, upon its being a necessary incident ef the lease 
by reason of the objects of the lense ; or, secondly, 
under some positive law ; or, thirdly, under some 
custom to be incorporated in the lease ; or, fourthly,. 
under the express terms of the leaso, RUTTONJER 
Epvusex Sart v. COLLECTOR OF ‘TILANNA 

(10 W.R., P. C., 13:11 Moore’s I. A., 205. 


53. ——__-_——_ Breach of covenant not to 
injure trees.— Construction of kabuliat.—A ka- 
buliat on which the tenant undertook to preserve cer- 
tain trecs in a jungle and not to injure them in pee 
way, providing that if he relinquished the taloo 
after destroying the jungle he would pay 2,000 as 
the value of the trees, was construed to contain two 
distinct covenants, the second being a covenant not 
to injure the trees, on breach of which damages 
could be recovered. WoomMa SOONDUREK DossER e. 
Rasxisro Roy. . 21 'W. R., 366 


——___—--—- Lease of jungle lands by 
Government.— Right to cut timber.—Where 
jungle land was let by Government to a tenant for 
the express purpose of being brought into cultivation, 
and the lease contained no reservation of the rights 
of the Government in respeet of the cutting of timber 
trees, the Court held that the parties: contenrplated 
that the cutting of such trees by the tenant would 
be necessary for carrying out the purposes of the 








lease. Koron Kam Doss v. COLLECTOR OF SYLHET 

[22 W. R., 623 

—_ Agreement for certain dues 

in nature of rent.—Sulsequent Government nott- 
5¥r2 
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fication as to tenure.—By an agreement entered into 
between the predecessors of the plaintiff, durma- 
kurtahs of a temple, and the defendants, it was pro- 
vided that the defendants should have a permanent 
right of cultivating certain lands belonging to the 
temple upon payment of the circar tirva and a 
swamibogam mentioned in the agreement. Subse- 
quently to the agreement the Government notified 
that the melvarum payable to the Government would 
be thenceforth permanent and not according to the 
nerick ascertained by reference to the market prices 
in certain towns, and the Government stated that ah 
advantage arising from the change of system shoul 

go to the ryots themselves. The plaintiffs sued the 
defendants tu recover the balance of the market value 
of the produce of the land cultivated by the defend- 
ants after deducting the amount of circar kist paid 
by them. Held (reversing the decree of the lower 
Court) that the defendants were only liable to pay 
the amount of swamibogam mentioned in the agree- 
ment, and that no right was acquired by the plaintiffs 
by virtue of the subsequent arrangement made by the 
Government. THESIK/ M IYENGAR v. GANAPATHY 
lyER : é . ; ; 4 Mad., 320 


56. ——_—_—_—— Fishery pottah.— Deprivation 
of fishery by order of Court.—The provision in a 
shery pottuh that the lessee cannot suc for recovery 
if, through his own neglect or otherwise, he fail to 
. catch fish, was held to be no bar to the lessee’s claim 
to a refund of rent from the time that possession of 
the subject of the lease was taken away, by order of 
n competent Court, from his lessor, and consequently 
from him. Ram Goran SEIN v, ALLUM MULLICK 
[7 W. R., 4065 


87, ——_—_—_—— Payment of rent.— Provision 
Sor payment by instalments.— Where a pottah, after 
providing for payment of rent by the dur-putnidar 
‘year by year, month by month, and kist by kist,”’ 
contained # distinct declaration that if the dur-put- 
nidar did not at the end of each month pay up the 
amount due for that month he should from the first 
day of the succeeding month pay interest upon the 
ainount in arrear, the Court held that the Judge 
below was not correct in his construction of the 
pottah that the dur-putnidar was not bound to pay 
rent in equal monthly kists, nor liable to interest if 
he did not so pay it. Buoyrop CHUNDER BANERJEE 
v. AMEEBROODEEN . . - LW.R,, 178 


58. Payment by in- 
stalments.—It is contrary to usage to pay by month- 
ly kists unless thore is a special agreement to that 
effect. Joy KisnzN MookERJEE v. JANKES NaTH 
MOOKERJEB .. : . ITW.R, 471 


59. Proviso for re-letting in case 
of default in payment of rent.—Lease in 
perpetuity—A lease purporting to be for a certain 
term of years contained a proviso that if at any time 
the lessee should make default in payment of rent 
the lessor should be at liberty to let the lands to 
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Proviso for re-letting in case of default 
in payment of rent—continued. 


another lessee. Held that the introduction of this 
proviso did not make the lease operate as a grant in 
perpetuity so long as the rent was paid, but merely 
had the effect of enabling the lessor to determine the 
lease within the term, in case of default by the tenant 
in paying the rent. SHanye RoyeeEr v. Barton 
[Marsh., 250: 2 Hay, 14 


60. Proviso for default in pay- 
ment of rent.— Appointment of sezawal.— Condi- 
tion precedent,—A lease for a term of years contained 
& proviso that if in any year the rent should be three 
kists in arrear the lessor might appoint a sezawal, 
and the lessee would pay his salary ; and if, notwith- 
standing the appointment of such sezawal, the arrears 
of rent were not paid by the end of the year, the les- 
sor should be at liberty to rescind the lease. Held 
that it was a condition precedent to the right of the 
lessor to rescind the lease, that he should have ap- 
pointed a sezawal. LanL LUTCHMEE PERSHAUD »v, 
BHOODHUN SINGH . d 4 Marsh., 474 


61. ————_——- Right of re-entry for non- 
payment of rent.— Act X of 1859, s. 22.—Where a 
lease provided that in case of a default in the pay- 
ment of rent, the lessor should have the power of re- 
entry without expressly mentioning the mode of 
effecting it, the lessor was bound to exercise this power 
according to the provisions of the law, section 22, 
Act X of 1859. Soxano v. Hoormut BAHADOOR 

(1 Hay, 573 


62. Right of re-entry.— Implied 
right of re-entry.— Although a pottah does not contain 
words specifying the right of re-entry, the Court will 
give effect to words which, reasonably construed, in- 
volve that right. SuHapHoo JHA v. Bavawan 
CuUNDER OPADHIA 1 Ind. Jur., N. 8., 75 

[5 W. R., Act X, 17 








63. Conditional 
lease.— Right to recover property.—lf wu party leases 
an estate in putni, reserving to himself the right of 
re-entry on condition of his wishing to hold the pro- 
perty khas, he canrot sue to recover possession for 
the purpose of leasing it toa third party. Rua@Hoo- 
NATH Coonpoo v. HukIsH CnuNDER Roy 

[W. R., 1864, 326 


64. Hereditary 
tenures.— Lessor’s right of re-entry.—Cause of ac- 
tion.—Wohere there are no wordg in a lease extending 
its provisions to other parties beyond the lessee, its term 
must be interpreted as applicable to the lessee only, 
unless the Court is able, from the conduct of the 
parties and the surrounding circumstances, to come 
to a different conclusion. Where a leage contains a 
condition whereby the lessor agrees not to put an end 
to the mokurrari of his lessee, except on the occur- 
rence of a fresh settlement on the part of Govern- 
ment, it does not follow that the lessor intends to 
constitute a hereditary lease if no Government settle- 
ment took place, In such a case a lessor’s right to 
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re-enter arises on the death of the lessee; but if the 
representatives of the lessee have been allowed to hold 
over by the heirs of the lessor, to whom they have paid 
rent, the cause of action to a purchaser of the les- 
sor’s rights and interests arises on the refusal of the 
lessee’s representatives to permit him to re-enter. 
Lzuxueas Roy v, Kanuya Sinan .14 W. R., 262 


65. Proviso against sub-letting. 
— Breach of condition in lease.—Omission of clause 
Sor re-entry.— Act X of 1859, 8. 23, cl. 5.—Suit for 
ejectment.—A lease contained a stipulation that the 
ryot should give up such part of the land as was un- 
fit for the cultivation of indigo, and should not sub- 
let the same. Held that as the lease contained no 
proviso for forfeiture, or right of re-entry for tho 
breach of this covenant, the landlord was not entitled 
upon such breach to maintain a suit under Act X of 
1859, section 23, clause 5, to eject the ryot. Goonroo- 
PERSAUD SIROAR 0. PHILIPPE 
[Marsh., 866: 2 Hay, 451 


_—_———————————————- Breach of condi- 
tion.— Where a lease contained a stipulation against 
sub-letting without the lessor’s conéent, and the lease 
violated this stipulation, it was held that the stipu- 
lation was a reasonable one, and that the lessor might 
either bring an action for damages for its breach, or 
@ suit for an injunction to restrain such sub-letting 





by the lessee. Mouana v. SADODIN 
[7 Bom., A. C., 69 
67. Right to assign or sub-let. 


—Conditions attached to zemindar’s estate.—Con- 
struction of lease,—The right to assign or sub-let is 
as well established an incident of a tenancy at a rent 
for a determinate period when the contract of letting 
is silent on the subject, as it is of an estate for life 
or of inheritance, and there is nothing in the nature 
of the conditions attached to a zemindari estate 
which renders an assignment of a lease of such estate 
an exception to the general rules. Held, on the con- 
struction of a lease, that the language did not evi- 
dence a contract purely personal to the lessee and his 
heir so as to exclude the right to assign. VENKAT&- 
samy Naicx vo. MuTnouvigiA RaGuNADA Rani 
KatHaMA NATOHIAR alias KULANDAPURI NAt- 
CHIAR. ; 5 Mad., 227 


68. Prohibition against alien- 
ation.—A pottah which provided that the grantor 
was not to alienate or lease the property to any other 
party during the term of the pottah, without giving 
the lessees under the pottah the refusal, was upheld. 
MouimMa CHUNDER SBIN v. PitamBUR SHAHA < 

{9 W. BR., 147 


— Mulgeni tenure, 
History and nature of.—Alienation not a necessary 
incident.— Clause aguinst suffering attachment and 
sale valid.—Right of re-entry.—Clauses against 
alienation.— Policy of the law.—Transfer of Pro- 
perty Act, IV of 1882.—The plaintiff sued to estab- 
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lish his right to attach and sell certain land in execu- 
tion of a decree obtained by him against a third 
party who held tho land from the defendant under a 
mulgeni lease. The lease contained a clause which, 
after forbidding the tenant from alienating it by 
mortgage, sale, or lease, stipulated that the tenant was 
not to let it be sold, or attached and sold in satisfac- 
tion of judgment-debts, and that if he did, the land- 
lord might take away the land and give it to others 
for cultivation. The defendant contended that the 
land could not be attached and sold by reason of this 
clause. The lower Courts held that the clause was 
invalid, both because such a restriction on alienation 
was repugnant to the mulgeni tenure in contempla- 
tion of law, and because occurring in a lease which 
was virtually in perpetuity, it would make the land 
for ever inalienable, and was, thoreforo, against 
public policy. On appeal to the High Court,—Held 
that the clause was not invalid on cither ground. 
The nature and history of the mulgeni tenure consi- 
dered, The policy of the law, as evidenced by the 
Transfer of Property Act, 1V of 1882, with regard to 
clauses against alienation, considered. Held, also, 
that if the tenant allowed the land to be attached and 
sold by not taking measures to satisfy has judgment- 
debts, it would be a broach, both according to the 
letter and spirit of the clause in tho lease, and would 
give the lessor a right of re-entry. Held, further, 
that although technically there would be no breach 
or right of re-entry until attachment and sale had 
been suffered by the tenant, yet, as the attachment 
of itself could be of no use to the creditor, since the 
debtor was already prevented by his lease from 
alienating, and as if would be necessary, even if the 
attachment were allowed, to forbid the sale by a con- 
current order, the attachment itself, which would 
under those circumstances be futile, should not be 
perinitted. WYANKATRAYA v. SHIVRAMBHAT 

[I. L. R., 7 Bom., 256 


10. ———_—_—_—_—_———_ Lease to an un- 
divided Hindu family. — Partition. — Covenant 
against alienation.— Alienation voluntary or by act 
of law.— Attachment and sale.—No clause of forfeit- 
ure or re-entry.— Non-payment of rent.— Rights of 
the muli or landlord.—The plaintiff leased his land 
under a mulgeni chetti, or lease at a fixed rent, to 
defendant No. 1, who then lived in union with his 
brothers, defendants 2 and 8, and acted as manager 
of the family. The leasc contained a clause against 
alienation by the lessee by mortgage, sale, gift, or other- 
wise, but did not provide for re-entry or forfeiture in 
case of breach. A partition of the land among the 
brothers subsequently took place. The shares of 
defendants 1 and 2 were afterwards sold, the former 
at a Court sale in execution of a decree, and the 
latter by private contract, and were purchased re- 
spectively by defendants 4 and 5, who entered into 
possession. Plaintiff now sued to recover his land, 
contending that the breach of the covenant against 
alienation had worked a forfeiture, and likewise for 
ong year’s rent, claiming the whole of it from defend- 
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ant No.1. Held, following the decision in Vianka- 
traya v. Shevrambhat, I. L. R.,7 Bom., 256, that the 
restriction against alienation was valid, but went no 
further than to prohibit alienation by the act of the 
rtics themselves, and then even did not provide for 
orfeiture or re-entry on breach, and had no application 
to the case of an alienation by act of law, as by attach- 
ment and sale in execution of a decree. That the 
plaintiff had, therefore, no right to recover possession 
from any of the dcfendants,—his only remedy being 
in damages for breach of the covenant against aliena- 
tion. Held, further, that defendants 1, 2, and 3 were 
severally liable for the whole amount of the rent 
claimed, as the lease was taken by defendant No. 1 
for the benctit of the undivided family, and the 
plaintiff was no party to the partition, neithor had he 
at any time recognised defendants 4 and 5 as his 





tenants. TAMAYA 0. TIMAPA 
[I. L. R., 7 Bom., 262 
2. ZUR-I-PESHGI LEASE. 
71. Nature of gur-i-peshgi lease. 


—~Mortgage.—A zur-i-peshgi lease is nothing but a 
simple mortgage, and my at any time be cancelled 
on the advance being proved to have been discharged 
with interest from the usufruct, or otherwise liqui- 
dated by the mortgagor, notwithstanding tho non- 
expiry of the term mentioned in the decd. Nunp 
Lah v. Batuk. ; , . 2 Agra, 122 


Porrun Sincu v. ResHat Sinan . 1W.R.,7 


72. Suit to set aside sur-i-peshgi 
lease.—Act XY of 1859, s. 35.—Kjectment.—A zur- 
i-peshgi lease (which does not provide for its can- 
celmont in the event of a breach of any of its condi- 
tions, but provides for the cancelment of all sub- 
leases) cannot be scot aside because of the act of 
the zur-i-peshgidar granting a kutkina. The kut- 
kina may be sct aside, and the zur-i-peshgidar be 
liable in damages for any injury which may have 
accrued to the zemindar. Section 25, Act X of 1859, 
was not applicable to such a case, but only to cases 
when the period of the lease had expired. But as 
& zur-i-peshgi lease has always been treated as a 
mortgage, a suit to set it aside cannot be brought in 
the Collector’s Court unless tho terms of the lease 
distinctly provide for such a course of procedure in 
the event of a breach of any of its conditions. 
Maxomep ALI v. Batoox Dao NaRAIN Sine 

[1 W. R., 52 


Rvurtrun Stine v. GREEDHAREE LALL 
[8 W. R., 310 


73. ——_———- Rent not paid when due.— 
Right to set off against advances.— Where a plain- 
tiff let out in zur-i-peshgee certain property for 8 fixed 
period at a certain rental, in consideration of a sum 
of money advanced, and the defendant withheld and 
did not tender the rent as it fell due,— Held that the 
plaintiff was entitled to set off the rent so withheld 
against the money advanced, and was entitled to 
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claim an account as against the defendant, although 
the period for which the zur-i-peshgi lease had to run 
had not expired. NuksincgH Narayan SINGH 2. 
LUKPUTTY SINGH . : L. R., & Cale., 3383 


———— Collection of rents by 
zemindar.— Right to recaver rents so collected .— 
A zemindar, after he had granted a zur-i-peshgi 
lease, collected the rents from the ryots. Held, first, 
that the lessee was entitled to treat the rents so 
received as a payment of rent under the lease ; and, 
secondly, was entitled to recover from the zemindar 
the amounts of rents so received in excess of the rent 
due under the lease. RAMPERSHAD VoGuT v. Ram- 
TOHUL SINGH  . 7 ‘ . Marsh., 655 


75. ——_—_—-— Suit by mortgagee for ba- 
lance uncollected.—A mortgagor granted a ticca 
lease of the mortgaged land for ten years to B. B., 
and under an assignment executed by the mortgagor 
it was arranged between him and the mortgagee that 
the latter should pay himself off the ticca rents at a 
certain rate annually until the realisation of the 
mortgage-debt with principal and interest. Held 
that, until the mortgagee could prove that something 
had happened to disturb the arrangement made be- 
twecn him and the mortgagor under the terms of the 
deed of assignment, he could not, either according to 
law or the terms of the contract, call upon the mort- 
gagor or his representatives to pay the balance of 
the mortyage-debt, or to have that balance realised 
from the sale of the mortgaged property. JUNESSUR 
Dass v. LALLA RAMDHUNEE LALL. 17 W. R., 268 


76. ———_——— Usufructuary lease.— Right 
to have property sold.—Where a lease gives the 
lessee the right to continue in possession until money 
borrowed from him is liquidated, the lessor is put in 
the position of a mortgagor, and, to the cxtent of the 
security given, the lessee is in the position of a 
mortgagee, but the lessee is not entitled to have the 
property sold. KEwvn SaHoo v. Rash Narayan 
SINGH  . ‘ 13 W. R., 445 
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See NEGOTIABLE INSTRUMENTS, SUMMARY 
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LEAVE TO DEFEND SUIT WITHOUT 
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(7 B.L. BR. Ap, & 


( 8081 ) 


LEGACY. 
See HusBanp AND Wir 
(I. L. R., 1 AIL, 762, 772 
See CASES UNDER WILL—COoNsTRUCTION. 
Suit for— 
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[16 W. R., 305 
See Partres—Partiz8 To Surrs—LEGa- 
oy, Suir ror— 138 B. LL. R., 143 
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9 B.L.R., Ap., 4 
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Void assignment.—Semble,—That an assignment by a 
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o. HESELTINE . » 2 All, 753 
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LEGAL REMEMBRANCER, APPHAR:- 
ANCE BY— 


See PRACTICE—-CRIMINAL CASES. 
(I. L. R., 4 Calc., 20 


LEGISLATURE, POWER OF— 


See APPEAL TO PRIVY COUNCIL—CASES IN- 
wuich APPEAL LIES—SUBSTANTIAL 
QUESTION oF Law. 

(I. L. R., 1 Calo. 431 


See BENGAL REGULATION III oF 1818. 
(6 B. L. R., 392, 459 
See Bombay Act I oF. 1865, 88. 85, 48. 
[LL R., i Bom., 352 


See Divorce Act, 8. 2. 
[I. L. R., 10 Bom., 4223 


See GOVERNOR OF BoMBAY IN COUNOIL. 
(8 Bom., A. C., 195 
I. L. R., 8 Bom., 264 


See GOVERNOR OF MapRAS IN COUNCIL. 
[2 Mad., 488 
See JURISDIOTION OF CRIMINAL CoURT— 
EUROPEAN BRITISH SUBJECTS. 
7 Bom., Cr., 6 
14 B.L. R., 106 


See JURISDIOTION OF CRIMINAL COURT 
a ras beat JURISDICTION. 

I. L. R., 3 Cale., 88 

I. L. R., 4 Cale., 172 


See OFFENCE COMMITTED ON THE HIGH 
Seas. é Bom., Cr., 89 
ae: ) Bom., Cr., 68 

See Smatu Cause Court, Morussitt— 
PRACTICE AND PROCEDUREB—MISOEL- 


LANEOUS CasES. I,L. R., 1 AIL, 87 
LEGITIMACY., 
Se CasESs UNDER Hinpvu Law—Mar- 
RIAGE. 
See Cases UNDER Manomepan Law— 
ACKNOWLEDGMENT, ‘ 


LEPROSY, INCURABLE— 


See CASES UNDER Hinpv Law—INuERIT- 
ANCE—DIVx&STING oF, EXCLUSION FROM, 
AND FORFEITURE OF INHERITANCR—LE- 
PROSY. 


LESSEE, RIGHT OF— 
See ABATEMENT OF RENT. 
[B. L. R., Sup. Vol, 70 
LESSEE OF GOVERNMENT. 
See limitation Act, 1877, arr. 149 
. (1859, 8.17). LBLL.R, A.C, 134 
LESSOR AND LESSEE, 


See JURISDICTION OF Civi11, CounT—RENe 
AND K&SVBNUB wae N.-W. P. 


I. L. B., 1 AlL, 388 
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LESSOR AND LESSEH—eontinued. 
See Cases UNDER LANDLORD AND TEN- 
ANT. 
See CASES UNDER TRANSFER OF PROPRRTY 
WHILE TRANSFEROR 18 OUT OF PossEs- 
SION. 


LETTER FROM JUDGE. 


See Evipencre—Crvin Casrs—MIscet- 
LANBoUs DocumENTSsS—L&TTERS. 
(1C. L. R., 289 


LETTER OF ADVICE. 


See Evipence Act, 8. 32, ctr, 2. 
(9B. L. BR, Ap., 42 


LETTER OF LICENSE. 


See CONSIDERATION. 
[2 Ind. Jur., N. 8., 2438 


LETTERS BETWEEN MEMBERS OF 
JOINT FAMILY AND KURTA OF 
THE FAMILY. 


See Evipencr—Civin Casrs—~—MI18ce1- 
LANEOUS DUCUMENTS—LETTRRS. 

{12 B. L. R., 317 

10 W. R., 366 


LETTERS OF ADMINISTRATION. 


See CASES UNDRR CERTIFICATE OF AD- 
MINISTRATION, 


See Costs—SrroraL Casres—Lerrers or 
ADMINISTRATION. 
(I. L. R., 2 Bom., 9 


See Cases UNDER Court Fees Act, scu. 
I, akt. 11. 


See InueGitimacy . lL BLL. R., Ap, 6 
See Practiog—Civit CasEs—Letrrks oF 


ADMINISTEATION, e 
[1 Ind. Jur. N.8., 10 


Duty payable on— 


See Cases UNDER Covukr FEES ACT, 8CH. 
I, ag. 11. . 


with will annexed, Grant of— 


See Sucorssron Act, 8. 258. 
{I. L. R., 1 Cale., 149 


1. Jurisdiction of High Court. 
— British-born subject dying at Moulmein.—In the 
case of a Br ish-born subject dying and leaving 
asects in Moulmein but none in Calcutta, and a will 
dated 5th August 1865, before Act X of 1865 came 
into operation,— Held that the executrix could not 
obtain probate or letters of administration with the 











will annexed from the High Court in Bengal. Savuw- 
pars v. Naa Suoay Gen . ‘ &SW.R.3 
"2 High Court, N.- W. 


P.— Administrative operation in Bengal.—A Bri- 
tish subject died intestate, leaving property within 
the jurisdiction of the High Court of the N.-W. 


DIGEST OF CASES. 
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LETTERS OF ADMINISTRATION.— 
Jurisdiction of High Court—continued. 


Provinces and of the High Court at Fort William. 
General letters of administration were granted by the 
High Court of the N.-W. Provinces to the Adminis- 
trator General of Bengal, who was not then aware 
that the deceased had left property within the juris- 
diction of the High Court at Fort William. On 
discovering that the deceased had left property with- 
in the jurisdiction of the latter Court, the Adminis- 
trator General applied to that Court for gencral let- 
ters of administration, which were granted by the 
Court, on condition that he would apply to have the 
letters of administration granted by the High Court 
of the N.-W. Provinces recalled. The High Court 
at Fort William has power to grant to the Adminis- 
trator General letters of administration which shall 
operate throughout the whole of the Presidency of 
Bengal. IN THE Goops or NECHTERLEIN 

(lB L. BR, 0. C,, 19 


3. ——____—______—_—_——— Attorney of execu- 
tor.---Administrator General.—The High Court had 
no power to grant letters of administration to the 
attorney of the executor of a deceased in respect of 
assets situate in the Punjab. The High Court has 
power to grant letters of administration in respect of 
such assets to the Administrator General. IN THB 
GOODS OF DUNoAN . B. L. R., 0. C., 8 


4, Succession <Act 
(X of 1865), ss. 212, 213.—Attorney within juria- 
diction of Court.—Under sections 212 and 213, Act 
X of 1865, it is necessary that the attorney applying 
for Ictters of administration should be within the 
jurisdiction of the Court. IN THE GOODS oF NEs- 
BITT, IN THE GOODS OF BRIANT 

[4 B. L. R., Ap., 49 


6, ———_—________—_- Letiers of admi- 
nistration or probate from Supreme Court.—The 
obtaining of probate or letters of administration from 
the late Supreme Court is no ground for subjecting 
the party obtaining them to the jurisdiction of the 
High Court in matters connected with the estate in 
respect to which probate or letters of administration 
were 80 obtained. Lesiiz v. INeuis . 1 Hyde, 67 








8. ————____—_—_—_—_——_—_—— Widow not resi- 
dent in any zillah.—Act XX VII of 1860.— Act VIII 
of 1865.—Where a widow, not being resident in any 
zillah, has not been able to get a certificate under 
Act XXVII of 1860, letters of administration were, 
on the consent of the widow, directed to issue to the 
Administrator General. IN THE MATTER OF Da- 
moopak Doss ; Bourke, Test., 8 


7. Jurisdiction of Recorder’s 
Court.—The Recorder’s Court had the same pow- 
ers in respect to the grant of probates to the estates 
of natives as the High Court before and after the 
passing of the Indian Succession Act,—i2,, it could 
not grant probates of the will of a Hindu in any case 
in which, according to the Hindu law of inheritance 
and succession, the testator had no power to make 
a will; and, in dealing with the will after robate 
has been granted, the Court could not give effect to 
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LETTERS OF ADMINISTRATION.— 
Jurisdiction of Recorder’s Court—conti- 


nued. 


it, so far as it is contrary to the Hindu law of inherit- 
ance. Quare,—Whether the Recorder’s Court has 
power to grant letters of administration, or such 
letters with a will annexed, to the estates and effects 
of a native of British India; but in all cases it must 
be guided in granting them by the law of inherit- 
ance or succession of such native, and it cannot 
grant administration to the estate of a Hindu, Ma- 
homedan, or Bhuddist which would interfere with 
such law. IN THE MATTER OF THE PETITION OF 
FUKEEROODEEN ADAM SHAH , 11 W.R., 418 


8. Administration with will an- 
nexed.—Act VIII of 1855, s. 17.—Pecuniary 
legatee.— Administrator General.—A pecuniary le- 
gatee is not entitled to letters of administration with 
will annexed in preference to a creditor, and thore- 
fore is not entitled, under sections 10 and 17 of Act 
VIII of 1855, to a grant of administration in pre- 
ference to the Administrator General. IN THE GooDSs 
or VirGAS A . ° - 1Bom.,, 103 


9. —————- Ground for refusing letters 
of administration.—Act VIII of 1855, s. 30.— 
The statement of a belief by the Administrator 
General that applicants for probate are about to make 
charges which section 30, Act VIII of 1855, prohi- 
bite, and thereby renders it illegal for them to “ receive, 
or retain,” is not a sufficient ground for inducing the 
Court to refuse letters of administration to appli- 
cants otherwise well entitled, and whose application 
is altogether dehors the Administrator General’s Act. 
IN THE Goops OF BELLASIS. FoGaeo v. LOUDON 

Ind. Jur., O. 8., 189 


10... ———______—————_ Minor Hindu 
widow.— Guardian.— Special citation.— Caveat.— 
Upon an application by the father of an infant 
Hindu widow for the grant of letters of adminis- 
tration to him as her guardian and as guardian of 
the estate of her deceased husband, and of the 
estate of the husband’s mother, it appeared that 
the only property of the husband consisted of a 
sum of money ordered to be paid to him under 
e certain decree, upon his constituting himself 
the representative of the mother. This he had 
not done. It also appeared that there were no 
unliquidated debts due by the hushand. The sum of 
money in question was in the hands of the Official 
Trustee. Held that letters of administration could 
not be granted to the father, but that the widow 
could apply when she came of age, and that until 
that time the Official Trustee could pay the income 
to her next friend for her maintenance. A special 
citation had been served on the step-mother of the 
husband, and she had entered a caveat. Held th 
she had no right to enter a caveat simply because she 
had received a special citation. IN THE GOODS OF 
Hupey Doss Bonzxsez . LL. R., 4 Cale., 87 


1L—_——_—_—— Limited grant.— Succession Act 
(X of 1865), #. 190.—Hindu Wille Act (XXI of 
1870).—lf Hindus take out letters of administration 
at all, they must take out general letters. Letters of 
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LETTERS OF ADMINISTRATION,—' 
Limited grant—costinued. 


administration limited to certain property cannot be 
granted. IN THE Goops OF KaM CHAND SEAL 
[l. L. R., 5 Calc, 2:4 C. L. R., 200 


12. Grant to 
Hindu.—Probate Act, V of 1881, «. ¢.—Certain 
joint property in which five brothers were interested 
being the subject of a suit in which the rights of all 
parties were fully ascortained and decreed; one of 
such partics (who died after the decree) was declared 
entitled to a 6-30th share in the joint estate. Sub- 
soquently to this decree several orders were made in 
the suit, appointing a receiver, ordering partition 
and excluding certain properties from partition, and 
directing an account. On partition, a 5-30th share 
in the properties ordered to be partitioned was al- 
lotted and made over to the guardian of the infant 
children of the sharer who had died, the remain- 
der of the unpartitioned property being in the hands 
of the receiver. On the taking of the account, 
it was ascertained that the deceased sharer had 
during his lifetime overdrawn from the joint estate, 
and that the sum so overdrawn by him would 
have to be made good out of the 5-30th share decreed 
to him. It being alleged by the present petition that 
the sum allotted to him would be insufficient to cover 
the deficiency, and there being certain Government 
securitics and a small sum in cash belonging to the 
private estate of such deceased sharer in the hands of 
the Bank of Bengal, the Court, on an application made 
for the purpose, directed letters of administration, 
limited to the Government securities and cash, to 
issue, considering that the facts of the case warrant- 
ed a departure from the rule laid down in Ins the 
goods of Ram Chand Seal, I. L. R., 6 Cale., 2. 
IN THE GOODS OF SUTTYA KRISHNA GHOBAL 

(I. L. R., 10 Cale, 556 


138. —— Grant in respect of immove- 
able and moveable property.—LKastate of de- 
ceased Hindu, consisting of immoveable and more- 
able property.— Except under special circumstances, 
letters of administration to the estate of a deccased 
Hindu must be taken out in respect of the immove- 
able as well as the moveable property forming part of 
such estate. IN THE Goops oF GRishH CHUNDER 
Mirtrr .1. L. R., 6 Calc, 488: 7 C. L. R., 508 


14, ————-— Lost will — Administration 
with will annexed.— Succession Act (X of 1866), se. 
208-209.— Hindu Wills Act (XXI of 1870), 2. 2.— 
The fact that a will has been lost is not, if its con. 
tents be satisfactorily proved, any bar to obtaining a 
grant of letters of administration with will annexed. 
Sections 208 and 209 of the Succession Act (X of 1865) 
apply to the cases of granting letters of administra. 
tion with will annexed to the estates of Hindus, 
where the will was executed after the lst of September 
1870. IsHUR CHuUNDER SunMan v. Doyamorr 
Denes . 1. L. R., 8 Calec., 864: 11 O. L. R., 185 


15. Administrator of estate of 
deceased Hindu.— Suits brought and attachments 
issued before grant of letters of administration.—The 
legal status of the administrator of the estate of a 
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LETTERS OF ADMINISTRATION.— 
Administrator of estate of deceased Hin- 
du—continued. 


deceased Hindu, as compared with the legal status of 
the administrator of the estate of a deceased person, 
who in his lifetime was governed by English law, 
pointed out. Where a Hindu died leaying a widow and 
no male issuc, and two of the creditors of the deceased 
brought suits against such widow as the legal re- 
presentative of the deceased, and attached before judg- 
ment certain property of the deceased and afterwards 
obtained judgments against the widow, an applica- 
tion on behalf of the Administrator Gencral, who at 
the widow’s request, but after the judgments were 
obtained, took out letters of administration to the 
estate of the deceased, to have such attachments re- 
movod, was refused, though the Judge’s order, direct- 
ing that: the Ictters should be issued to the Adminis- 
trator General, was prior in time to the passing of 
the judgments; and tho judgment-creditors were 
held entitled to be paid out of the property attached 
so faras tho same proved sufficient for that purpose. 
LALLOHAUND RAMDAYAL v. GUMTIBAI GHELLA 
Pema o. GUMTIBAI . 8 Bom.,, O. C., i140 


16. Khoja Mahomedan estate. 
—~Succession in cases of intestacy of Khoja Maho- 
medans.— Custom.—A Khoja, having died intestate 
and without leaving issue was survived by his mother 
( widow), his wife, and a married sister. Held that, 
according to the custom of the Khojas, his mother 
was entitled to the management of his estate, and 
therefore to letters of administration in preference to 


his wife or sister. HiRrbAl v. GORBAI 
[12 Bom., 204 


17. Mahomedan Khoja 
administrator, Powers of.—The powers of a Khoja 
Mahomudan executor or administrator, like those of a 
Cutchi Mahomedan executor or administrator, seem 
to bo generally limited to recovering debts and secur- 
ing debtors paying such debts. Where a will gave 
the executor full powers with regard to the payment 
of the testator’s dcbts,— Held that an administrator 
with the will annexed who was a Khoja Mahomedan 
succeeded to those powers, and in a suit brought 

inst him as such administrator by an alleged 
creditor of the testator’s estate represented all the 
persons interested in the estate. AHMEDBHOY 


Huripuoy v. VULLEEBHOY CASSUMBHOY 
(I. L. R., 6 Bom., 7038 


See IN THE MATTER OF ISMAIL HAJI ABDULLA 
(I. L. R., 6 Bom., 462 


18. Joint letters of administra- 
tion.— Applicant indebted to estate-—Where there 
were grounds for believing that one brother was in- 
dobted to the estate of a deceased brother, the lower 
Court, it was held, exercised a wise discretion in re- 
fusing to grant letters of administration to such 
brother jointly with the other brothers of the de- 

ceased, IN THE GOODS OF STEPHEN 
7 [1 B. L, R., 8. N., 3:10 W. R., 90 


19. —-—_—— Grant of, to Administrator 
General.—Administrator General’s Act II of 
1874.—4ect XTII of 1875.— Rules of High Court, 21st 
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LETTERS OF ADMINISTRATION.— 
Grant of, to Administrator General—con- 


tinued. 


June 1875.—Grants of letters of administration to 
the Administrator General are made to him by virtue 
of Act II of 1874 (the Administrator General’s Act), 
and are not in any way affected by the provisions of 
Act XIII of 1875 (the Act to amend the Succession 
Act). The form of grant should be gencral and 
unlimited. In THE Goops oF Hewson 

(I. L. R., 4 Cale. 770: 4C. L. R., 42 


20. —_——__—- Suit by Hindu widow as 
administratrix of her husband leaving a 
minor son,— Parties.— Manager.—A Hindu widow, 
who has obtained letters of administration from the 
High Court of the estate of her husband who has 
left a minor son, is not entitled in such character to 
maintain a suit with respect to immoveable property 
left by him. The Court refused to allow such a suit 
to procced adding the son as a party, or to treat the 
plaintiff as manager of the infant, but dismissed the 
suit with costs. KaDUMBINEE Dossen v, Koynasn 
KAMINER DosskE . .- LL. R, 2 Calc, 431 


21, Attorney of executor in Eng- 
land.—-Costs of entering caveat.—L., a British 
subject possessed of property both in India and Eng- 
land, died in England, leaving a will, by which he 
appointed four persons to be his executors in England, 
and W, D. his executor in India, “ the latter account- 
ing tothe former for his intromission, upon which 
he will charge a comission of three per cent.” Pro- 
bate was granted to the four English executors, but 
W. D. renounced probate. On an application for 
letters of administration with the will annexed, to be 
granted to D. G. Z., the attorney in India of the 
English executors, the Court, after directing a 
special citation to issue to the Administrator General, 
held that tho English executors were intended by 
the testator to have power of administering his assets 
in India as well as in England, and therefore D. G. 
L., as their attorney, was entitled to letters of ad- 
ministration. IN THE GOODS OF LROKIE 

(15 B.L. R., Ap., 8 


2 Security from administrator 
of Hindu estate.— Personalty.—The security re- 
quired from the administrator of the effects of a 
deceased Hindu extends, as in the case of an English 
administrator, only so far as to cover the personalty 
of the deccased. IN THE GOODS OF GouR CHUNDER 
THAKOOR , ° - 1 Ind. Jur., N. 8., 228 


LETTERS OF ASSIGNMENT. 


See Stamp Act, 1869, 8. 3, ch. 11. 
(LL. B., 2 Calc., 58 


LETTERS PATENT, HIGH COURT, 1865. 


————_ Creation and continuation of High 
Court.—The High Court as now existing «was conti- 
nued, not created, by the Letters Patent of 1865. 
BaRpoT v, THE “ AUGUSTA” - 10 Bom. 110 


1. cL 10.—Gtving instructions to 
counsel.— Reference from Small Cause Court.—At- 
torxey.—Giving instructions to counsel in a reference 
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LETTERS PATENT, HIGH COURT, 
1865, cl. 10—continued. 


from the Small Cause Court is acting for the suitor 
within clause 10 of tho Letters Patent of the High 
Court, and can only be done by an attorney of the 
Court. Moran ov. Dewan ALI SIRANG 

(8 BL. R., 418 


2. Civil Procedure Code, 1859, 
s. 17.— Recognised agent.—Under this clause a “ re- 
cognised agent ”’ described in section 17, Act VIII of 
1859, has not the option of addressing the Court, as 
the suitor himself may do. PrannaTH CHOWDHRY 
vo. GANENDRO MouuN TagorE , 8 W.R.,108 


—————cl, 13, 
See APPEAL— LETTERS PATENT, CL. 12. 
18 B. L. R., 91 
21 W. R., 204 


See CASHS UNDER JURISDIOTION—CAUSES 
OF JURISDIOTION—CARRYING ON Busi- 
NESS OR WORKING FOR GAIN. 


See CASES UNDER JURISDIOTION—CAUSES 
OF JURISDICTION—CAUSE OF ACTION. 


See CASES UNDER JURISDICTION—CAUSES 
OF JURISDIOTION—DWELLING OR RERI- 
DENCBE. 


See Ca8SIs UNDER JURISDIOTION—Svuits 
¥OR LAND. 


See Pracrice—Crvin CAsSES—LEAVE TO 


BUE OR DEFEND 
(I. L. R., 3 Calc. 370 


1. —————————_ Jurisdiction of High Court. 
— Cases under R100.—The High Court, under Letters 
Patent, 1862, clause 12, had jurisdiction in all cases 
where the amount claimed is over R100, whatever 
may be the amount received. S1kvuR CHUND ». 
SOORINGMULL . : : 1 Hyde, 272 


3. Jurisdiction of High Court. 
—Stat. 15 & 16 Vict. c. 76, ss. 18 and 19; and 
9 & 10 Fict., c. 95, s. 128.—Decisions of English 
Courts.—The decisions of the English Courts on sec- 
tions 18 and 19 of the Common Law Procedure Act 
(15 and 16 Victoria, Cap. 76), relating rather to matter 
of procedure than of jurisdiction, are not so much in 
point with regard to the interpretation of clause 12 
of the Letters Patent, 1865, as the decisions on sec- 
tion 128 of the English County Courts Act (9 and 
10 Victoria, Cap. 95), which are directed to the 
marking out and limiting of the jurisdiction of the 
Court. SuGaNcHAND SHIvpDas v. MULCHAND Jo- 
HARIMAL . ‘ : , Bom., 118 


cL 18. ? 

See CASES UNDER TRANSFER OF CIVIL 
Caske—Lerreks Patent, Hiagn Court, 
CL. 18. 


cl, 15. 


See APPRAL TO Privy CouUNCIL—CASES 
IN WHICH APPEAL LIES—APPEAIABLE 
ORDERS : L. R., 780 
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LETTERS PATENT, HIGH COURT, 

1866, cl. 15—continued, 

1, ———___—_—_——. Right of appeal.— Appeal 
after new Letters Patent.—Where two Judges de- 
cided a case of original civil jurisdiction under the 
original Letters Patent, but the decree was sealed, and 
appeil preferred’ after the amended Letters Patent 
had come into operation,—Held that the right of 
appeal to the High Court, constituted so as to hear 
an appeal from two Judges, which existed in such 
a case under clause 14 of the old Charter, was taken 
away by clause 15 of the new Charter, as there was 
no reservation therein that parties should retain any 
right of appeal which existed before its publication 
in respect of suits then pending, of judgments given, 
or of decrees inade but not executed. FRamg1 Bo- 
MANJL v. HonMAssI BaRsorsi . 3 Bom.,, O. C., 49 


2. ——_—_—_—__—_——_ “ .Judqment.”’— Decree.”” 
—Per Pracock, J.—A judgment under this section 
meaus a judgment in the nature of a decree on which 
action can be takon by the parties, and not merely 
the opinion expressed by the Judge, whether verbal or 
in writing, before a decree has been formally drawn 
out. Dovcsrr v, Wisk . 2 Ind, Jur. N. §., 280 


3... ———_—___———————._ Appeal.—“ Judgment.” — 
Appealable order.—Order granting mandamuas.— 
Held (per Covon, C. J., and MARKBY, d., on ap- 
peal), the word “judgment” in clause 15 of the 
Letters Patent of 1865 means a “ decision,” whether 
final or preliminary, or interlocutory, which affects 
the merits of tho question between the parties by, 
determining some right or liability. The order of the 
Court below, that a writ of mandamus should issue, 
was not a “ judgment,” therefore no appeal lay from 
it. JusTioEs OF THR PEACE FOR CALOUTTA 9, 


ORIENTAL Gas COMPANY 
(8 BL. R., 433: 17 W. B., 364 


See Howarp e. WILSON 
[I, L. R., 4 Cale, 231: 2C. L. R., 488 


4, ———_—— Interlocutory order, = 
Quere,—Whethor an interlocutory can be made the 
subject of an appeal. BAMArOoONDERY v. NILMONEY 
CHUNDER . P ; P < . Cor. 58 


5. — Appeal from interloous 
tory order.— Under clause 15 of the Letters Patent 
and under the rules of the Bombay High Court an 
appeal to the High Court from an interlocutory order 
mude by one of its Judges only lics in those cases in 
which an appeal is allowed under the Code of Civil 
Procedure and its amending Acts. SONBAT », 
AHMEDBHAI HABIBHAI . é . 8 Bom., 888 


6. ——_—__——_-_ Appeal. Judgment.— De- 
cision on astllement of tssues.—Interlocutory order. 
—Held that no appeul lay from a decision upon the 
settlement of issues that a certain hibbanama relied 
upon by the appellants was invalid. Per Garru, 
C, J.—The word “judgment” in clause 15 of the 
Letters Patent, 1865, means a judgment or decree 
which decides the case one way or the other in ita 
entirety, and does not mean a decision or order of an 
interlocutory character which merely decides some 
isvlated point not affecting the merits or result of 
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LETTERS PATENT, HIGH COURT, 
» Cl. 156—continued., 


the entire suit. Per Marxny, J.—The matter is one 
more of convenience and procedure than strict law. 
Epeauim vo. FUCKHURNNISA Breum 

(I. L. R., 4 Cale, 581: 3 C. L. R., 311 


7, Appeal.— Remand order.— 
At the hearing of an appeal before a single Judge of 
the High Court, the case was remanded to the lower 
Court for the trial of certain issues of fact, the case 
being in the meantime retained on the file of the 
Court. Held that the order was not appealable un- 
der clause 15 of the Letters Patent. KALIKRIs‘TO 
Pavur v. RaMCHUNDER NaG 

(I. L. R., 8 Cale, 147: 9 C. L, R., 461 








8. Civil Procedure Code, se. 
629, 682.— Appeal from one Judge of High Court.— 
Clause 15 of the Letters Patent for the High Court 
of Judicature at Madras, which allows an appeal to 
the High Court froin the judgment of one Judge of 
that Court, is controlled by section 629 of the Wode 
of Civil Procedure, which provides that an order of 
a Civil Court rejecting an application for review of 
judgment shall be final. AoHAYA v. RATNAVELU 

[I. L. R., 9 Mad., 253 


9, ———_—_—_—__—_—_——- Civil Procedure Code, 32. 
688, 592.— Order of Ju 'ge of High Court rejecting 
application for leave tu appeal as a pauper,— 
Clause 15 of the Letters Patent of the High Court at 
Madras being controlled by section 588 of the Code 
of Civil Procedure, no appeal lics from the order of 
single Judge of the High Court made under section 
692 of the Code of Civil Procedure rejecting an 
application for leave to appeal in formd pauperis. 
Iw RE RasaGorar . LL. R., 9 Mad., 447 


10. ——————_——_———— Appeal from decision of 
Division Bench in exercise of civil appellate jurisdic- 
tion.— Held (Jackson, J., doubting), an appeal lies 
under clause 15 of the Letters Patent, 1865, from the 
judgment (not being a sentence or order passed or 
i any criminal trial) of a Division Court in the 
exercise of appellate jurisdiction, when the Judges of 
such Court are equally divided in opinion, and do not 
amount in number to a majority of the whole of the 
Judges. SURNOMOYEE ». LUcHMEEPUT DooGuR 
(B. L. R., Sup. Vol. 694: 7 W. B., 52, 512 


lL ———_—_—_—— Difference of opinion be- 
tween Judges.—Appeal.—In cases heard by the High 
Court in its appellate jurisdiction, where the Judges 
are equally divided in opinion, a party desirous of 
appealing is bound to appeal under clause 15 of the 
Letters Patent before he can appeal to the Privy 


Council. Court or WaRDs ev. LEELANUND SINGH 
(14 W.R., 208 
12. Difference of opinion he- 





tween Judges.— Appeal.—The difference of opinion 
between Judges constituting a Division Bench of the 
_ High Court, which entitles parties to an appeal to the 

‘High Court under clause 15 of the Letters Patent, 
must be a difforence of opinion as to the final and 
complete decision of the appeal, and not a difference 
of opinion upon one or more of the points arising in 
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the appeal. IN THE MATTER OF THR PRTITION OF 
Omeao BEGUM . ‘ ; . 18 W.R., 310 
13. Judgment.— A ppedl.— Ap- 


pealable order.—Order rejecting review.—An order 
passed by the senior of two Judges of a Division 
Bench who differed in opinion, dismissing an applica- 
tion for the review of their judgment, is not appeala- 
ble. Such an order is not a judgment within the 
meaning of clause 15 of the Letters Patent. Raku 
Brat », MAHOMED Mousa Kuan 
(4B. L. R., A.C. 10 
8. C. RueHoo Brsze v. Noor Jexan Beau 
12 W. R., 459 


14, —_—__—__——- Appeal. — Difference of 
opinion between Judges tn review. — Where two 
Judges of a Division Bench have concurred in a final 
decree, the fact that there is a difference of opinion 
as to one point, amongst others, raised in review on 
the judgment on which such final decree is based, is 
no ground for an appeal under clause 15 of the 
Letters Patent. IN THE MATTER OF THE PETITION 
oy Hursouns Sanay. Hoursuns Sanay v. THAKOOR 
PERSAD 


[I. L. R.. 10 Calc, 108: 18 C, L. R., 285 


1b, ———___—__——— Appealable order.—Judg- 
ment.— Decree.-- Order passed in suit referred to 
Commissioner to take Accounts —The question whe- 
ther or not an order is appealable is one for the 
decision of the Court. An order passed in a suit, 
referring it to the Commissioner to take the accounts 
between the parties, is a decree. An order passed on 
a certificate given (under Rule 371 of the Equity 
Rules of the Supreme Court) by the Commissioner 
subsequently to the order of reference, is appealable. 
Sonbat v. Ahmedbhai, 9 Bom., 398, explained. Jus- 
tices of the Peace of Calcutta v. The Oriental Gas 
Company, 8 B. L. R., 433, distinguished. Hreg1 
JInAo, NaRRAN MULJI. . 123 Bom., 129 


16. ————_—_____ Order of Judge in original 
jwurisdiction.— Under clause 15 of the Letters Patent 
an appeal lics from an order passed by a single Judge 
in the original civil jurisdiction of the High Court, 
Kristo Kisson NgocHy v. KADERMOYE DossER 
[2C.L, R., 588 


17, ————————- Order allowing commis- 
sion to Administrator General.—An order passed b 

asingle Judge of the High Court under Act II of 1874, 
section 27, allowing to the Administrator General 
commission at a certain rate, is subject to appeal to 
the High Court under the 15th clause of the Letters 
Patent. Justices of the Peace of Calcutta v. Oriental 
Gas Company, 8 B. L. R., 433 ; and Sonbai v. Ahmed- 
bhat Habibhat, 9 Bom., 398, distinguished from De- 
Soura v. Coles, 3 Mad., 384, and from the present case. 
Though such order, being discretionary, would not 
under ordinary circumstances be interfered with on 
appeal, yet, where it is not in accordance with the 
rule laid down in section 54 of the Act, the Appellate 
Court will interfere to rectify it. In rHEz eoops oO” 
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LEE CHENGALROYA NAICKER. SOMASUNDARAM 
CHETTI v. ADMINISTEATOR GENERAL 
[I. L. R., 1 Mad., 148 


1s, ———_——————- Appeal from decision of 
Judge tn original jurisdiction refusing leave to in- 
stitute euit under cl. 12 of Letters Patent.—An 
appeal lies from the decision of a Judgo exercising 
original jurisdiction refpsing to give leave to institute 
a suit on the original side of the High Court, in a 
case in which the cause of action has arisen in part 
within the ordinary original jurisdiction of the High 
Court ; but the Appellate Court ought not to interfere 
with the discretion exercised by the Judge in such a 
matter. DgSouza v. CoLEs . . & Mad, 384 


19. Order refusing to stay 
proceedings.—Fresh suit after withdrawal without 
payment of costs.—An order refusing to stay pro- 
ceedings where tho plaintiff, after being allowed to 
withdraw a suit with leave to bring another, and the 
payment of the costs of the former suit has not been 
made a condition precedent to the bringing of the 
fresh suit, is an order of an interlocutory character 








and is not appealable. Cuirro », Muzzvur Hossain 
[2 Hyde, 212 
20. Payment.—Order refus- 


ing to confirm award.—In a suit referred to arbitra- 
tion under Act VIII of 1859, the arbitrator informed 
the parties that he had determined to award the 
plaintiff 1,500 with costs; but a few days after- 
wards, in consequence of a communication made by 
the defendant, the arbitrator held another meeting, 
at which the defendant for the first time contended 
that, as before the matter was referred to arbitra- 
tion he had offered the plaintiff R1,500, he ought not 
to be made to pay the costs of the arbitration, and in 
support of his contention produced a letter written 
by the plaintiffs attorneys to his attorneys, which was 
stated to be without prejudice,” and thereupon the 
arbitrator decided not to give the plaintiff costs. An 
application to confirm the award was refused by the 
learned Judge of the Court of first instance, upon the 
ground that the defendant had acted improperly in 
using the letter. Held, on appeal by the defendant, 
that the refusal to confirm the award was a judginent 
upon the whole subject-matter of the suit, and that 
an appeal would lie from such a judgment. HOWARD 
v. WILSON 

[L.L. R., 4 Cale., 231:2 C. L, R., 488 


21, ——_—_—_____—__ Order of committal for con- 
tempt of Court.—Procedure.—Contempts are in the 
nature of offences, and, therefore, under clause 15 
of the Letters Patent, 1865, an appeal lies from an 
order of committal for contempt. In dealing with 
an appeal from such an order, the Appellate Court 
will not go behind the order the disobedience to which 
constitutes the contempt. NavitaHoo vo. NaRoTaM- 
Das CANDAS A ; - LL. B., 7 Bom., 5 


22, ——_—_————— Act VI of 1874.— Order 
granting appeal to Privy Counctl.—Under elause 
15 .of the Letters Patent, no appeal lies to the High 
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Court from an order of the Judge in the Privy 
Council Department granting a certificate that a 
case is a fit case for appeal to Her Majesty in Coun- 
cil. Mow1na Buxsa v. Kisoen Psrtas Sani 

[I. L. R., 1 Oale., 102 


8. C. Mowza Buxsx oe. Hopaxinson 
W. R., 150 


23. Appeal from order of 
Judge in Privy Council Department refusing certs- 
ficate of appeal.—The Judge in the Privy Council 
Department refused an application for a certificate, 
but was stopped from giving his reasons by the peti- 
tioner’s counsel, who had hopes of making a compro- 
mise. The attempt at compromise having falled, 
the petitioner afterwards appealed under clause 15 of 
the Letters Patent, when the Judge in the Privy 
Council Department was referred to, and was not 
able to deliver any judgment. Held that, under 
such circumstances, no appeal lay to the High Court. 
Tana CHAND Biswas 0. RADHA JHEBUN MUSTOFER 
[24 W. R., 148 


24, ———____—_—___—— Appeal from order of 
Judye granting certificate of appeal to Privy Coun- 
ctl.—Act.VI of 1874—Whaere an appeal was made 
from an order of a Judge of the High Court grant- 
ing a certificate, under Act VI of 1874, to the affect 
that the subject-matter of a certain suit was of the 
value of 210,000, and thus allowing an appeal to the 
Privy Council,—Held by a Bench of the Court, that 
as Act V1 of 1874 did not confer the right of such 
an appeal, it could only be allowed now if it could be 
shown that the right oxisted before the passing of 
that Act; and found that, as a matter of fact, such a 
right did not previously exist. Although, under 
clause 15 of the Charter of 1865, an appeal is given to 
the High Court from any judgment of a single Judge, 
un order or certificate of a Judge allowing an appeal 
to the Privy Council cannot properly be considered a 
judgment of the High Court. Such an order has its 
origin in an Act of Parliament for the better ad- 
ministration of justice in the Privy Council, and 
belongs rather to Privy Council proceedings than to 
the legitimate province of the High Court, In this 
view it is immaterial whether an order and certificate 
are for admission or refusal of appeal to the Privy 
Council. AMIRUNNISSA 7. BENARY Laty. Kasaus 
CHUNDER ACHAKJEB v. HURRO SOONDUREE DEBRA 
[25 W. R., 529 


25. ——_—__—_—_———- Order by Judge of the 
High Court presiding over the Prioy Oounctl 
Department.—Judgment.— Certified copy of order 
of the Privy Council.—Civil Procedure Oode (Act 
X of 1877), 2. 610.—A decree obtained on appeal by 
certain defendants in the High Court was appealed 
to the Privy Council by one se | of the two plaintiffs 
to the suit, and the decision of the High Court was 
reversed; the plaintiff who had appealed assigned 
her share in the order of the Privy Council to one of 
the defendants, and delivered him the certified copy 
of the decree made in the Privy Council. The plain- 
tiff who had not appealed to the Privy Council 





' applied to the High Court for leave to transmit the 


( 3086 ) 


LETTERS PATENT, HIGH COURT, 
1865, cl. 15—continued. 

order to the Court of first instance for execution of 
the share decreed to him, but, on account of the 
assignment above mentioned, was unable to produce 
the certitied copy of the decree of the Privy Council. 
The Judge presiding over the Privy Council Depart- 
ment in the High Court held that the production of 
a certified copy of the order of the Privy Council 
was excusable under the circumstances, but refused 
the application, on the ground that the decree of the 
Court of first instance, which was affirmed by the 
Privy Council, could only be executed as a whole and 
not partly by one of the plaintiffs. Held, on appeal, 
ger GantH, C. J.—That the duties of a Judge in 
dealing with the meaning of decrees of the Privy 
Council are purely ministerial, and that any order 
made in such ministerial capacity could not be con- 
sidered a judgment, and could not, therefore, be 
made the subject of an appeal to a Bench of the 
High Court under clause 15 of the Charter. Per 
Wuits and Mirrer, JJ.—An order of a Judge 
residing over the Privy Council Department in the 
High Court, rejecting an application for execution, 
is » final order, and is a judgment within the mean- 
ing of clause 15 of the Charter, and is therefore 
appealablo. IN THE MATTER OF THE PETITION OF 
Kaxity SoonDERY DABIA. KALLY SOONDERY 
Dabia v. Honisn Cuud ER CHOWDLRY 

[LL. R., 6 Calc, 504: 7 C. L. B., 543 


In the sane case on appeal to the Privy Council,— 
Held—A decision by the Judge appointed to dispose 
of matters relating to appeals to Her Majesty in 
Council, refusing to transmit for execution Her order 
restoring a decree, is a judgment within the meaning 
of clause 15 of the Letters Patent of 1865, and is 
appealable to the High Court. Held, also, that a re- 
fusal to transmit such an order for execution was not 
@ misapprehension on the purt of the Judge of the 
extent of his jurisdiction, although, if it had been, 
this itself would have been a ground of appeal. 
Hvurguisy CHUNDER CHOWDHURY v. KALISUNDERI 
Drnsi. LL. B., 9 Cale, 482: 12 C.L. R., 611 


26, ———_—_ Application for leave to 
appeal to Privy Council_—Judgment of one Judge. 
—Ministerial and judicial acts.—The plaintiff 
obtained a decree in the Court of first instance. On 
appeal to the High Court, the decision of the lower 
Court was upheld, but the decree was varied in re- 
spect of some matters relating to the mode in which 
the relief to which the plaintiff was declared entitled 
should bo granted. The defendant applied for leave 
to appeal to the Privy Council, but the application 
was refused, on the ground that the judgment in the 
High Court and the Court of first instance were in 
effect concurrent judgments, and that no substantial 
point of law was involved in the case. The defend- 
ant appealed under clause 15 of the Letters Patent. 
Held that no appeal would lie. Amirunnissa v. 
Behary Lall, 25 W. R., 529, followed. MANLzy rv. 
ParrERsON 
: {1. L. R., 7 Cale, 339: 8 C. L. R., 166 


37. ——_-—————. Civil Procedure Code, 
1882, 3. 575.—Right of appeal.—Section 575 of 
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Act XIV of 1882 does not take away the right of 
appeal which is given by clause 15 of the Letters 
Patent. When the judgment of a lower Court ‘has 
been confirmed under section 575 of the Code of Civil 
Procedure, by reason of one of the Judges of the 
Appeal Court agreeing upon the facts with the Court 
below, an appeal will lie against such judgment, not- 
withstanding the terms of section 575. Gossami 
Sur 108 Ski GRIDHARIJI MAHARAJ TICKAIT ». 
PoRUsHOTUM GossamMI , I, L.R., 10 Calc.,, 614 


28, ————_———— Time for preferring ap- 
peal.—An appeal under section 15 of the Letters 
Patent from the judgment of a Division Bench of 
the High Court must be preferred within thirty days 
from the date of the judgment, unless good cause 
be shown to the contrary. IN THE MATTER OF 
HvBEUCK SINGH es 11 W. R., 107 





29. ————_ Filing petition of appeal. 
—Practice.—Per Pracock, C. J., and KEMP and 
Macrigerson, JJ.—A petition of appeal under 
clause 15 of the Letters Patent, from a decision of 
an Appellate Division Bench, may be presented with- 
in thirty days from the time when the written judg- 
ments of the Division Bench are put in. The dif- 
ference of practice on the original and appellate 
jurisdictions of the High Court contrasted. Harrak 
Sina v. TuLst Ram SAHU 5 BL. R., 47 


S. C. Hugnvok SINGH v. TOOLSEE RAM SAHOO 
[12 W. R., 458 


30. ——_____—_———_ Arguments on appeal.— 
Practice—On appeal under clause 15 of the Letters 
Patent, no other points may be argued than those 
which were argued before the Division Bench, Hag- 
RA Begum v. Kuasa Hossein At KnAN 

(4 BL. R., A. C., 86 


HIRANATH Koger v. Ram NARAYAN Sinau 
[9 BL. R., 274: 17 W. R., 816 


31, ———_——_————-_ Civil Procedure Code, 
8. 207.—Act XXIII of 1861, 8. 23.—Arguments 
on appeal.—Practice.—Clauses 15 and 36 of the 
Letters Patent of the High Court must be treated as 
qualifying section 257 of Act VIIL of 1859. Under 
the Letters Patent of 1865, in leu of the former 
practice under Act XXIII of 1861, section 23,— 
namely, that when the Appeal Court consisted of 
only two Judges, and there was a difference of opi- 
nion between them upon a point of law, the case was 
re-argued upon that question before one or more of the 
other Judges,—when the Judges of a Division Court 
are equally divided in opinion as to the decision to be 
given on any point, the opinion of the senior Judge 
is to prevail, subject, however, to a right of appeal 
from such judgment of the Division Court. The 
judgment passed on such uppeal, and potethe judg- 
ment of the Division Court, will be “tinal.” In 
appeal under clause 15 of the Letters Patent, 1866, 
no point can be argued except a point on which the 
two Judges of the Division Bench have differed in 
opinion. Roy Nanpipar MaHATa ov. URQUHART 


[(4BL.R., A.C, 181; 13 W. B., 208 
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See SUPERINTENDENCE OF Hiau Court— 
CuHakTek Act, gs. 15 7 W. R., 480 


——_———_—_—_——. Power of High Court to hear 
appeals. Per MARKBY, MITTER, and AINSLIE, JJ. 
—Clause 16 of the Letters Patent of 1865 empowers 
the High Court to hear appeals in all cases in which 
an appeal lay under Act VIII of 1859. Ruongit 
SINGH v. MEHEBRBAN Korn 

[I. L. R., 8 Calc., 662; 2 C. L. R., 381 
cl. 18. 


See CASES UNDER INSOLVENT AoT, 8. 5. 


cl. 19. 


See Contract Act, 8. 27. 
(14 B. L. R., 76 











cl, 24 (Bombay). 


See Hicu Court, JURISDICTION OF— Hien 
Court, BoMBAY—CRIMINAL. 
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(I. L. R., 9 Bom., 288 
See JUDICIAL SUPERINTENDENT OF RAIL- 
WAYS . . LL. R., 9 Bom., 288 
cl. 25. 
See CONFESSION—CONFEBSIONS TO POLIOE 
OFFICERS . £2. RB. 2 Bom, 61 . 
cl, 26. 


See APP¥AL IN CRIMINAL CaSES—CRIMI- 
NAL PROCEDURE CODES, 
[2 Bom., 112 ; 2nd Ed., 106 


See CHARGE TO JURY—MISDIRECTION. 
(I, L. R., 10 Calc., 1079 


Case certified by Advocate 
General under— 


See CONFESSION——-CONFESSIONB TO POLICE 
OFFICERS I. L. R.,1 Cale. 207 





(I. L. R., 2 Bom,, 61 | 


lL. ——————_————_ Prisoner sentenced by Ses- 
sions Judge to rigorous, fur un offence punishable 
only with simple, imprisonment.—Whiere the Judge 
at Sessions sentenced a prisoner to rigorous impri- 
sonment for a crime punishable only with simple 
imprisonmnent,—Held that this was an error which 
might be reviewed on the Advucate General’s certifi- 
cate under the Charter of 1865, section 26. Kxa. »v. 
Yep Al Kuan 1 Ind, Jur., N. 8., 424 


2. ——___—_——- Charge under s. 467, Penal 
Code.—Felony or misdemeanour.—Separation of 
jury.— Where the Judge, on a charge under section 
467 of the Penal Code, permitted the jury to separaty 
on the first day of the trial and before verdict,— Held 
that the exercise of his discretion was not a matter to 
be reviewed by the High Court under section 26 of 
the Letters Patent, 1865, there being no error in any 
point of law, as the offence charged was only a mis- 
demeanour under the law in force before the Penal 

Code took effect. Ra. vo. Dayar Jarpas : 
(8 Bom., Cr., 20 


EE oe 
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3. ——_—_—_—__———— Power of High Court where 
point of luw is reserved.—Alteration of sentence.— 
Held (Baytry, J. dissentiente) that the High 
Court, in considcring a point of law reserved under 
clause 26 of the Letters Patent, where it is of 
opinion that evidence has been improperly admitted 
as to one of two heads of charge of which a prisoner 
stands convicted (the two heads of charge relating 
to distinct and separate offences), and that the con- 
viction on such head of charge is bad, ha’ power 
to review the whole case, and, if it appears that the 
evidence improperly admitted could not reasonably 
be supposed to have influenced the jury as to the 
latter head of charge, ought not to set aside the 
conviction on that: head of charge, but should proceed 
to pass judgment and sentence on it. Semble,— 
Section 167 of the Evidence Act applics to criminal . 
trials by jury in the High Court. Rua. 0. Navrogr 
DADABHAI . : . 9 Bom., 358 


4. Reserving point of law for 
High Court.—Refusal to reserve.-—Discretion of 
Judge— Review.— Non-direction,— Certificate of Ad- 
vocate General.—The statement of a Judge, who pre- 
sides at a criminal trial, is, upon a caso resorved under 
the 25th clause of the Charter of the High Court, or 
upon a case certified by the Advocate General under 
its 26th clause, conclusive as to what has passed at 
the trial. Neither the affidavits of bystanders or of 
jurors, nor the notes of counsel or of short-hand- 
writers, are admissible to controvert the statement of 
the Judge. It is in the discretion of the Judge, who 
presides at a criminal trial, whether or not he will 
reserve a point of law for the opinion of the High 
Court, and such discretion will not be reviewed by 
the High Court, sitting as a Court of review, under 
clause 26 of the Letters Patent. Semb/e,—Non-direv- 
tion by a Judge is not a matter upon which the Advo- 
cate General should grant a certificate under clause 
26 of the Letters Patent. IEG. v. PESTANJI DINSHA 

[10 Bom., 75 





el, 29. 

See CASES UNDER TRANSFER OF CRIMINAL 
Case—Lerrers Patent, Widgu Court, 
CL. 29, 


cl, 36. 
See APPEAL IN CRIMINAL CASES—PROCE- 


DUKE. 
(2B.L. RB, F.B, 25:10 W. B., Cr. 45 


L —_————— Division Bench of two 
Judges differing in opinion. Practice of Privy Coun- 
cil,— A cause was heard before # single Judge of the 
High Court, and a decree made by him dismissing the 
suit. An uppeal was made to the same Court in its 
appellate jurisdiction before two Judges. The Court 
was divided in opinion; the Chief Justice holding 
that the judginent should be reversed, and the 
Puisne Judge that it should be affirmed; and under 
the 36th section of the Letters Patent of 1865 creat- 
ing the High Court a decree of reversal was ordered, 
On appeal, the Judicial Committee, without expressing 
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any opinion whether the 36th section was applicable, 

having regard to the 26th Rule of the High Court, 

directed the appeal to be heard on the merits. Mrt- 

L§R v. BARLOW. . 14 Moore’s I. A., 209 


3, —_—___—_- Civil Procedure Code, 1877, 
se, 575 and 647.—The provision of the Letters Pa- 
tent of 1865, section 36, that when the Judges of a 
Division Bench are equally divided in opinion, the 
opinion of the senior Judge ghall prevail, has been 
superseded by section 575 of the Civil Procedure 
Code (Act X) of 1877 (which is extended to miscella- 
neous | sheirir sa of the nature of appeals by section 
647 of that Code) so far as regards cases to which 
section 575 is applicable. APppasi BHivRav v. SHiv- 
LAL KHUNOHAND I. L. R., $8 Bom.,, 204 


cL 87.—Disecretion as to costs in civil 
eutts.—The 37th clause of the Letters Patent con- 
stituting the High Court does not give the Court an 
uncontrolled discretion as to costs in civil suits. 
SunpaPaTi MUDALIYAR 0. NARAYANSVAMI MuDA- 
LIYAER ; ; . ‘ ‘ 1 Mad, 15 


el, 38, 

See APPEAL TO Privy CoUNCcIL—CASES IN 
WHICH APPBAL LIEBS— APPEALABLE OrR- 
DELS ; . IBL RK, F.B, 1 

7B.L. R., 730 

3 B.L. R., 108 

I. L. R., 1 Calc. 481 
1W. R., Mis., 18 

5 W. B., Mis., 17 











cL 40. 

See AvrEAL TO Privy CounciL~—CAseEs IN 
WHICH APYEAL LIES—APPEALABLE On- 
DERS 9 Bom., 398 





ma ——-—- Ol, 41, 
See Arrrayt TO Prrvy Cotnortr—Crimr- 
NAL CABES 7 Bom., Cr., 77 


ol. 42. 

See AvPRAL TO Privy Covnorn—Casee IN 
WHICH APPEAL LIES—APPEALABLE Ok- 
DERS ‘ .§ IBLER,F.B,1 


LETTERS PATENT, HIGH COURT, 
N WwW. P,. 
SS el, 10. 
See Limitation Act, 1877, 8. 12. 
(I. L. R., 2 All, 102 
1 Appeal from judgment of 
Division Court.—To allow of an appeal to the High 
Court against the judgment of a Division Court, 
under the provisions of clause 10 of its Letters Pa- 
tent, there must be such a judgment on the part of 
all the Judges who may compose the Division Court 
as disposes of the suit on appeal before it. GHasi 
Ram v. Nugas BecaM . L2L.R.,1 Al, $1 
2. Difference of opinion be- 
tween Judges of Division Bench.— Held (SPANKIE, J,, 
- dissenting) that the appeal given to the Full Court 
' wnder clause 10, Letters Patent, is not confined to 
the point on which the Judges of the Division Court 
differ. Ram Diat v. Ram Das 
(I. L. R,1 All, 181 
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———_——— cL. 12.— Lunatic.— Native of India.— 
Act XXXV of 1858, 8. 23.— Original jurisdiction of 
High Court in reapect of the persons and estutes of 
lunatics who are natives of India.—The High Court 
has not, under clause 12 of its Charter, any original 
jurisdiction in respect of the persons and estates of 
lunatics who are natives of India. IN THE MATTER 
OF THE PETITION OF JAUNDHA KUAB 


(1. L. R., 4 AL, 159 
els. 18 & 19. 
See REVIEW—CBRIMINAL CASES, 
LL. BR. 7 All, 672 
cl, 27, 


See REFERENCB FROM SuppDER CovRrT, 
AGRA . ‘ . OBL. R,, 288 


————— 24 § 26 Vict., co. 104, 8. 18.— 
Difference of opinion between Judges of Division 
Bench.—Section 18 of Act 24 and 25 Victoria, Cap. 
104, and section 27 of the Letters Patent of the High 
Court, applied to the Court in its revisional as well as 
in its appellate jurisdiction. Held, by Moxra@an, 
C. J., and TuRNngR, J. (Ross and SPaNkIE, JJ., dis- 
senting), that when a case is heard by a Division 
Bench, and a difference of opinion arises, the opinion 
of the senior Judge must prevail, and the order must 
issuc in accordance with his judgment, a reference to 
a third Judge being beyond the competency of such 
Division Bench, and an order in accordance with the 
views of such third Judge and the junior Judge was 
not valid, QUEEN ». Nyn Sinan . 2N.W.,117 

(8. C. Agra, F. B., Ed. 1874, 106 


el, 81. 


See APPEAL TO Privy CoUNCcIL—CaABseEs IN 
WHICH APPEAL LIES — APPEALABLE OR- 
DERS : . LL.R.1 All, 726 


LEX FORI. 
See LIMITATION—-LAW OF LIMITATION, 
(5 Moore’s I. A., 234 
LIABILITY FOR NUISANCE CAUSED 
BY WORKS. 


See RAILWAY COMPANY. 
[10 B. L. R., 241 








LIBEL. 
See CASES UNDRE DEFAMATION. 


Restraining publication of— 


See INJUNCTION—SPECIAL CASES—PUBLIO 
OFFICERS WITH STATUTORY POWERS. 


L. R., 1 Bom., 182 


1, ———_——— Comments on acts of public 
men.— Newspapers.— Privilege.—Every subject has 
8 right to comment on those acts of public men which 
concern him as a subject of the realm if he does not 
make his comments a cloak for malice and slander. 
A writer in a public paper has the same right, and it is 
his privilege to comment on the acta of public men 
which concern not himself only, but which concern 
the public. Where a writer makes the public con- 
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LIBEL.—Comments on acts of public men 


—continued, 


duct of a public man the subject of comment, and it 
is for the public good, the writer is not liable to an 
action if the comments are made honestly, and he 
honestly believes the facts to be as he states them. 
Howakp v. NIcoLy : . i Bom.,, Ap., 85 


2. Defamatory communica- 
tions by Consul to his Government.—Privi- 
leged communications.—Limitation.—Where the 
Consul of foreign State wrote some defamatory 
letters to his Government, reflecting on the character 
of a commercial house in Calcutta, the Court held 
that, although the libellous matter was not known to 
the plaintiffs for a long time subsequently, the suit 
for damages must be dismissed under the Statute of 
Limitations, which confined the bringing of such suit 
within the ycear,—Held that such communications 
were not privileged ; and the Court assessed damages 
subject to the opinion of the Appellate Court on the 
point of limitation. Rosert v, LAMBARD 

{1 Ind. Jur., N. 8., 192 








3. Privileged communication.— 
Malicious prosecution.— Reasonable and probable 
cause.—L. M., an inspector of the O. @. Co., on 
visiting the company’s works at N., was informed 
that the superintendent, W. ., had misappropriated 
the company’s money, and obtained money wrong- 
fully from their workmen, and otherwise mismanaged 
the factory. On further enquiry and inspection of 
W. M.’s books, his suspicions being confirmed, he 
communicated them by letter to the resident director. 
The company having declined to prosecute, D. M. 
presented a charge of breach of trust against W. M., 
on which he was arrested, and after a magisterial 
enquiry the charge was dismissed. It appeared froin 
the evidence that the defendant had reasonable and 
probable cause for supposing that the plaintiff was 
guilty of the misconduct he was charged with, and 
there was no proof that the defendant was actuated by 
malice. Held, dismissing the suit with costs, that a 
communication such as the above is a “ privileged com- 
munication :” that when an overseer has reasonable 
and probable cause for supposing that a workman has 
committed a breach of trust, and prosecutes him for 
it, the employers having declined to, no enquiry is to 
be made into the motives that prompted him to do 
80. MILLS v, MITCHELL . Bourke, O.C.,18 


4, Statements made 
by defendants to protect their own interest.—Plain- 
tiffs and defendants were the members of two firms, 
each creditors of an absconded debtor, one B. Tho 
plaintiffs’ firm brought a suit to recover the sum 
alleged to be due to them by the said B., and 
pending that suit the defendants’ firm presented 
a petition to the Court which contained the state- 
ments complained of, which were principally to 
the effect that the plaintiffs had prejudiced the peti- 
tioners by suing the said B. for sums greatly in excess 
of their just claims against him. The Judge found 
that there was no malice in fact, but that the state- 
ments were untrue and calculated to damage, and he 
accordingly gave a decree to the plaintiffs with “dam- 
ages. Held, on appeal, reversing the decision of the 


Ii 
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LIBEL.—Privileged communication—con- 


tinued, 


lower Court, that as the defendants were creditors 
of an absconded debtor and deeply interested in seeing 
tht his estate was not swept off in satisfaction of an 
excessive claim made by the carliest suitor, they, in 
presenting a petition pointing out what they consi- 
dered suspicious elements in the plaintiffs’ claim 
against such debtor, were at all events entitled to the 
qualified privilege of persons acting in good faith and 
making communications with a fair and reasonable 
purpose of protecting their own interest. H1npm 9. 
Baupry . ‘ : . LUR,, 38 Al, 18 


5. Publication.—Privilege— 
Bom. Act I of 1873.—Practice.—Costs—The Trus- 
tees of the Port of Bombay, who are, under the provi- 
sions of their Act of Incorporation (Bombay Act I, of 
1873), bound to keep minutes of their proceedings 
and resolutions, and to forward copies of such 
minutes to the Secretary to the Local Government, 
passed, in relation to the hiring by them to the plain- 
tiff of one of their steamers, the following resolu- 
tion: “Mr. Shepherd’s (the plaintiff’s) offer of 
R520 in full of all claims should be accepted, but 
any further transactions with him should be avoided 
if possible.” Copies of this resolution, made by clerks 
in the employ of the Trustees, were recorded in two 
books kept in the office of the Trustees, and other 
copies, also made by such clerks, were forwarded to 
the Secretary to the Local Government and to the 
plaintiff himself. Held, first, that the words of the 
resolution amounted in law to a libel; second, that 
the act of the Trustees, in transmitting a copy to the 
Secretary to the Local Government, was a publica- 
tion of the libel; third, that such publication was 
privileged. Qua@re,—Whether the giving of the reso- 
lution to be copied by clerks of the defendants was a 
publication ; but, if it were,— Held that such a publi- 
cation was also privileged. Semble,—That had the 
defendants succeeded on the plea of privilege only, 
each party should bave borne their own costs, but 
held that as the plaint contained allegations of ex- 
press malice and want of bona fides on the part of 
the Trustees in passing and publishing the libellous 
resolution complained of, which allegations obliged 
the Trustees to plead justification, on which plea also 
they were successful, the plaintiff must pay the costs 
of the suit. SHEPHERD v. TRUSTEES OF THE PorT 
oF Bomuay . ; . LL.B. 1 Bom., 477 


6. Letter given by 
manager of firm to clerk to copy.— Reflections on 
professional man.—Defamatory mutter is privileged 
only when written Lond fide, and shown to a third 
party to give information which the third party 
ought to have. A letter was written by order of the 
manager of a firm reflecting upon the ciasacher of a 
professional man, and signed by the manager and 
handed over in the ordinary way to a clerk in the 
office to copy in the office copy letter book, which was 
open to all the embers of the firm. Held that such 


instructions to copy amounted to publication. Hxcg- 
FORD v. GALSTIN . Cor. 184: 2 Hyde, 274 


.o——— sCOA~’ brought an 
action aguinst 8. for damages for defamation of 
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character. The alleged libel was contained in a 
letter written and sent as an ordinary private letter 

post by B. to 4. No publication was alleged or 
proved, and the only damage alleged was injury to 
As feelings. Held that the suit was rightly dis- 
missed, Kamat CHANDRA BosE v. NABIN CHAND- 
na Guose .1 B.L. R., 8. N., 12:10 W. R., 184 


Manomep Ismarzr Kuan v. ManomED JAHIR 
alias Morten Mzan.o. . 6N.W., 38 


8, —————— Proof of injury to plaintiffi— 
Loss of caste—Malice.—Suit for libel in describing 
the plaintiff, who was a Jounpore bunniah, as a Telee, 
whereby the plaintiff lost his caste, &c, The alleged 
libel was contained in an answer to a suit. Held 
that the action was not maintainable, as it did not 
appear that the plaintiff had lost his caste or other- 
wise heen damnified, or that defendant had knowing- 
ly misdescribed the plaintiff. Furrick Ciaunp 
Sayuoo v. MAKUND JHA 

{Marsh., 224: 1 Hay, 539 


_————- ~“Rejection of plaint.—TIro- 
sical publication. — On the presentation of a 
plaint for libel, the Court must see whether the 
alleged libellous matter set out in the plaint is really 
libellous: if it is not, “here is no ground of action, 
and the plaint ought sot to be admitted. If the 
words which are aut out in the plaint are not a libel, 
the plaintiff cannot, by alleging that they were print- 
ed and published by the defendant with the intent to 
injure the plaintiff, and bring him into public scan- 
dal and disgrace, and to expose him to public scorn 
and ridicule, and to cause it to be suspected that the 
plaintiff was a dishonest person, and had been actu- 
ated by sinister and fraudulent motives, make them 
a libel; nor can the plaintiff, by alleging that words 
are spoken ironically, wake them libellous, if they do 
not appear to the Court to be 80. WyMANn v. BANKS 

(10 B. L. R., 71: 18 W. R., 516 


LICENCE TO PRACTISE AS A 
PLHADER, WITHDRAWAL OF— 


See RECORDER'S ACT, 8. 17. 
[6 B. L. R., 180 


LICENCE TO SELL LIQUOR. 


See Aot XXI or 1856 s. 43. 
10 W. R., Cr., 34 
SW. R., Cr., 4 


See Exorst Act. 
(I. L. R., 1 All, 630, 635, 638 


See MANDAMUS. 11 B. L. R., 250 


LIEN, 
See Batrment . LL. R., 6 All, 139 
See Cases UNDER Deposit OF TITLE-DEEDS. 


See Casts UNDER MoRTGAGE—MONEY- 
DECKREES ON MORTGAGES. 


See Cases UNDRR VENDOR AND Por- 
ClAskR— Lign. 
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LIEN—continwed. 
by custom for price of seed. 
See InpDiago Factory. 
(I. L. BR. 8 Cale, 231 
Effect of money-decree on— 


See CASES UNDER MortTagaGE—MOnNRY- 
DEOREES ON MORTGAGES. 








for disbursements. 
See Borromey Bonp . 6B. L. B., 323 


for master’s wages. 
See Borromey Bond . 5 BL. R., 358 


of mortgagee, Document acknow- 
ledging extinction of— 


See REGISTRATION ACT, 1877, 8. 17. 
(I. L. R., 1 Bom., 197 


Suit for declaration of— 


See Limrration Act, 1877, art 11. 
(3 B. L. R., Ap., 122 


1. —————— Creation of lien.— Agreement for 
specific appropriation.— Possession.—To constitute 
a lien on any property, there must be a clear agree- 
ment for the specific appropriation of the property; 
and, further, the property must be in the possession 
of the party who claims the lien, IN BE THE CLAIM 
oF Davia Bisgek. DEBNARAIN BosE ov. LEISK 

[2 Hyde, 2867 


2. ———_—___—_—__————— Contract between 
Hindus.— Deposit of title-deeds.—A lien created by 
verbal contract and deposit of title-deeds of immovee 
able property in the Island of Bombay by a Hindu in 
favour of a Hindu upheld. JiIvanpas KRsHavai v. 
FraMgi NANABHAI : . 7 Bom.,, O. C., 45 


3. Deposit of shares 
for special purpose.—Whaere certain shares were 
deposited with a bank as security for the depositor 
overdrawing his account for a time, which, in fact, he 
never did, and other documents were deposited as 
security for drafts drawn on Eccles, Cartwright, & 
Co., against cotton, to which these latter documents 
referred, and Eccles, Cartwright, & Co., failed,— Held 
that the bank had no lien on the shares in respect of 
the cotton transactions. GENTLE v, Bank or HIN- 
DOBTAN, CHINA, AND JAPAN 

(1 Ind, Jur. N. 8., 245 


4, —_—_—__—. Existence of lien.— Deposit of 
shares with power of sale.— Unjustifiable revocation 
of power.—_Kffect of, on right of lien. —The defendant, 
being largely indebted to the plaintiff company, had, 
from time to time prior to the 22nd November 1865, 
deposited with them certain shares and share certifi- 
cates in various joint-stock companies as*security for 
the repayment (as alleged by the plaintiffs) of all 
moneys due or which might hereafter become due 
from time to time to them for principal and interest, 
and had executed several powers of sale and transfers 
and letters of pledge in favour of the plaintiffs. On 
the 22nd November 1865 the defendant executed a 
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power of attorney authorising the plaintiffs to sell 
or dispose of the said shares and gave them a promis- 
sory note for R1,90,000 with interest at 11 per cent. 
per annum. Between the 22nd November and 2nd 
anuary 1866 the plaintiffs caused their right of lien 
over the said shares to be registered by the various 
joint-stock companies concerned. On the lst Feb- 
ruary 1866 the defendant, being found on adjustment 
of accounts to be indebted to the plaintiffs for 
#1,82,173, and being pressed for payment, gave them 
® second promissory note for that amount with in- 
terest at 12 per cent. per annum. On taking the 
second note the plaintiffs gave up the first one and 
put a receipt on the back of it. In April 1870 the 
defendant wrote to the plaintiffs revoking the power 
of attorney given by him to the plaintiffs, publicly 
notified such revocation, and refused to pay the debt 
on the ground that it was barred by limitation. In 
a suit, by the plaintiffs for the amount of the debt, 
and for a declaration of their right of lien and power 
of sale over the shares pledged with them by the 
defendant, and for an order for a sale of tho shares 
sufficient to pay off the debt,—Held that the original 
debt continued to exist; that the first promissory 
note and the shares were given as a security for that 
loan; that the second promissory note was also given 
as a security for the loan, no new debt being created ; 
that the plaintiffs had a right to exercise the power 
given to them of selling the securities, notwithstand: 
ing the revocation of the power of attorney, the act 
of the defendant in trying to prevent such exercise 
of power by revoking the power of attorney, being 
unjustifiable, and that, therefore, the plaintiffs were 
entitled to have the power declared valid and sub- 
sisting, and generally to have the relicf they asked 

for. STEWART v. DELHI AND Lonpon Bank 
[17 W. R., 201 


5. Tien of letter of 
boats on goods placed in the boat.—The mere letter 
of boats for hire has not a lien for his hire upon 
goods which may be placed in the boats, and should 
he cause loss to the owner of the goods by wrongfully 
opposing their removal, he will be liable for the 
same. GOBIND PERSHAD v. RUDDELI 

[5 N. W., 160 





6. Entire contract. 
— Wharfinger’s lien.—Contract Act (IX of 172), 
as. 170, 171.—Where a person does work under an 
entire contract with reference to goods delivered 
at different times such as to establish a lien, he is 
entitled to that lien on all goods dealt with under 
that contract. Chase v. Westmore, 5 M. & S., 180, 
followed. The fact that a manufacturer hasa wharf 
upon which he receives goods brought to him by 
customers, does not entitle him to claim a lien asa 
whartinger upon such goods. MILLER v. NASMYTH’S 
Parent Pagss Company 

{I. L. BR. 8 Cale., 312 


iP Charge created by 
tenant, Duration of.—A charge on premises created 
by a tenant can only be a valid charge so long as his 
right and interest in the property continues. It 


II 
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must cease with the cessation of such right and 
interest. Zale SINGH o. BisHBSUR KANDU 
7N. W., 181 


8. Tainsas or reve- 
nue certificates, Endorsement of—Sale of timber. 
—— Vendor and purchaser.—Where tainzas or revenue 
certificates have been granted by the Conservator of 
Forests to the owners of timber, such timber cannot 
be parted with to third parties, except on the under- 
standing that it is burthened with that lien, even 
although the tainzas are unendorsed. Ko KYWETNEE 
ov. Ko Kouna Bang ‘ ‘ . 5 W. R., 189 


9. Lien on exchanged 
property.—Where A. mortgaged to B. certain pro- 
perty by deed of conditional sule, and afterwards at a 
partition received other land in lieu of what was condi- 
tionally sold,— Held, in a suit by B. against C., the 
purchaser of the property in execution of a decree 
against 4., that 8B. had no lien on such property. 
Pursoo Ram v. Bysnatu Latt . 10 W. R., 475 


10. Agreement not to 
alienate.—Sutit to set aside putni lease.—R., as 
mortgagee, sued the D.s for possession after fore- 
closure. A razinamah and safinamah were put 
in and a decree passed thereon under which the 
D.s and others as principals, and their co-sharcrs as 
sureties, bound themselves not to alicnate any portion 
of their property in the estate till the debt was satis- 
fied, and that on failure the deeree should be executed, 
the shares of the principals being sold first. After 
this the co-sharers granted a putni of a portion of 
the estate to the defendants in this suit, Subse- 
quently the rights of the D.s were sold in execution 
to B., who aguin sold them to plaintiffs, who had pre- 
viously acquired twelve annas of the right and interest 
of A. under the razinamah and satinamah and 
decree, the remaining four annas having passed to 
G., now represented by defendant X. Tho present 
suit was brought to set aside the putni lease as being 
in derogation of plaintiffs’ right. eld that the 
plaintiffs, to the extent of their share, had a valid 
lien upon the estate, and were entitled to priority over 
any right under the putni lease and to hold posses- 














sion until their claim was satisfied. DHUNKRIB8TO 
SEIN v. EeskIng & Co. . . 16 W. B., 54 
11. Lien on land. Pay- 





ment by mortgagee on account of revenue assessed on 
land mortgaged as lakhiraj.—An usufructuary mort- 
gages, to whom was pledged as lukhiraj land which 
was not valid lakhiraj, and which was subsequently 
assessed with revenue, is entitled to a lien against the 
mortgagor for sums of money paid by the former in 
discharge of the public revenue. NURJOON 8aHOO 9. 
MOOJEEROODDEEN . ; ° . SW.Z.86 


12. -_— Money-decree,— 
Lien on property of judgment-debtor.—The holder of 
a simple money-decree does not acquire a lien on the 
property of his judgment-debtor. Mononur Dass ». 








Kary Duon Dopey , ; . 8Sw.R,, 116 

Upholding on review, Mooxa v. CHanp Mowrre 

Gossain . ' ’ ; . TW.R., 206 
5 G6 2 
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See LucHmMUN SUHAE CHowpRY v. GUJRAT JHA 
4 W.R., 45 


18. — Receipt of money 
in execution of decree.—Repayment to judgment- 
debtor on reversal of decree by High Court.—Sub- 
sequent reversal by Privy Council.—A decision of 
the Principal Sudder Ameen, which declared the 
decree-holders entitled to satisfy their decree by the 
sale of certain hypothecated properties, having been 
reversed by the High Court, an appeal was preferred 
to the Privy Council, which reversed the decree of 
the High Court and affirmed the original decision, 
and provided for the payment of costs. Held that 
the lien established by the Privy Council decree was 
not lost to the decree-holders by their previous conduct 
in receiving a portion of the decrctal money by the 
sale of part of the inortgaged premises, which money 
was subsequently returned by them to the judyment- 
debtor, on the decision of the Principal Sudder Ameen 
having been reversed by the High Court. Taba 
RoopER PeERsHAD v. HUE PERSHAD Doss 


[23 W. R., 104 


14. Lien on indigo factory.— 
Act X of 1859, ss. 110, 111.—Sale in execution of 
decree.—A 10-annus sharcholder (C.) in a factory, 
who was also munay r of the whole, executed a 
kabuliat stipulating that as long as he was the 
mooktear the lessor (plaintiff) was at liberty, in the 
event of the rent not being paid punctually, to take 
khus possession, or to lease the property to’ other 
partics; and that in case of another mooktear 
being appointed, or the property being sold, the 
factory as well as the mooktear or purchaser would 
be responsible for any arrears accruing before or 
after. C. then mortgaged the factory to Z., who 
subseqnently obtained a deeree entitling him to 
satisfy his mortgage by the sale of the factory. 
Plaintiff sued C. and Z. to obtain a declaratory 
decree to the effect that the factory could be sold in 
satisfaction of his decree for rent under Act X of 
1859, free of incumbrances created by the bonds, 
Held that, as no money was advanced for the lease, 
and no debt was due from the lessee to lessor, 
plaintiff had no lien on the factory in satisfaction of 
adebt. Held that plaintiff could have proceeded 
under section 110, Act X, and then under section 
111, if ZL. objected to the sale of the factory ; but 
having no prior lien upon the factory he had no cause 
of action as against £. Cuumon LaLy CuowpHRY 
®, RUGHOONUNDUN SINGH . . IW.R., 104 


15. Lien on attached property. 
—The fact of A. obtaining a declaration of his lien 
upon certain property for an amount of debt, is no 
bar to B.’s attaching and selling that property, but 
the purchaser will be bound by that lien. Monxonur 
Pau o. Wisk 15 W. R., 2486 


16. Right of lien.—Pleading.— 
Setting up adverse title.—In order that a defendant 
may set up his right of lien as a defeuce, he must be 
prepared to show that when the suit was brought he 
was ready to give up the property over which he 
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him, and, therefore, he cannot plead his right of lien 
when he denies and contests the plaintiff's title to 
the property. JUGGERNAUTH Doss v. BriJNAUTH 
Doss . IL.L.R., 4 Calc, 822:3C. L. R., 8375« 


17. Lien for advances made to 
manager of indigo estate.—Consignee of West 
India Kstate.—Salvage lien.—Estuppel.—Know- 
ledge.— Acquiescence.—M., the manager of an indigo 
concern, under section 243, Act VIII of 1859, by a 
deed dated the Ist February 1873, in which the 
owners of the concern joined, which was duly regis- 
tered, and which was made with the Court’s sanc- 
tion, mortgaged the concern, and pledged and as- 
signed the scason’s crop to A. and B., who were 
purda-nashins, to secure repayment of a large sum of 
money, consisting partly of the balance of previous 
loans from the husband of A. and B., and partly of 
a new loan to the extent of what was described in 
the deed as the estimated outlay of the season. The 
deed provided that 4, and 2B. should have a first 
charge upon the indigo to be manufactured in the 
scason in respect of the moncys secured thereby ; 
that the indigo should be sold subject to A.’s and B.’s 
direction; that until the debt was paid M. should 
have no power to transfer, sell, or mortgage the pro- 
perties thereby mortgaged, pledged, and assigned, or 
in any way to deal with the sale proceeds of the 
manufactured indigo; and that A. and 2B. should 
have full power to arrange for the appointment and 
disinissal of the servants of the concern, and for its 
better management. Previously to this,—namely, in 
October 1872,— HM. had, in pursuance of his letter of 
appoinment, filed an estimate for the season’s outlay 
largely exceeding the sum mentioned in the deed as 
the estimated outlay, and had alleged that, at the 
time of executing the mortgage-deed, he had in- 
formed one C., who was the general manager of 4. 
and B., and as such was the only medium of com- 
munication between M. and A. and B., that further 
advances would be necessary. According to M.'s 
account, C. told him that 4. and B. were unable to 
muke further advances, and that he could, if they 
were needed, obtain them on the usual terins from 
the plaintiffs, who were indigo brokers. In pre- 
vious years, during the lifetime of the husband of 
A.und B., who had held similar mortgages of the 
concern and of the crop in those years to secure 
advances made by him, such advances had, with the 
mortgagee’s knowledge, been supplemented by loans 
obtained from the plaintiffs on the security of a first 
charge upon the crop to the extent of such loans ; 
and it was alleged by Jf, that it was upon the 
understanding that the same course was to be fol- 
lowed in the present instance that the mortgage-deed 
to 4d. and B. was executed. The moncys advanced 
by the latter were wholly expended by April, when 
M., without communicating with A. and B., and 
with only the verbal sanction of the Court, applied 
to the plaintiffs for money, and on the 26th April 
the plaintiffs wrote to AZ. that they would make 
advances to the extent of R5U,000, upon his assign- 
ing to them and giving them a first charge on the 





| first 250 maunds of indigo to be manufactured in 


elaimed the liun, on being paid the amount due to | the ecason, and they enclosed a form of assignment 
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for Mf.’s signature which he duly signed, and returned 
to the plaintiffs on the 3rd May. This document 
bore a R2 stamp. In September and October, 4. 
obtained further advances from the plaintiffs in re- 
spect of other indigo, giving them similar letters of 
assignment, which also bore R2 stamps. Of the 
moncys thus advanced by the plaintiffs, R5,000 was 
paid to C. for A. and B., by a bill drawn upon the 
plaintiffs. About 17,000 was applied towards the 
expenditure of the following season, and the re- 
mainder was applied in the production of the then 
scason’s indigo, and Af. stated that, without it he 
could not have manufactured any indigo whatever 
that season. The indigo, when manufactured, was 
claimed by 4. and &. under their mortgage, and 
their cluim being resisted by M., who set up agaiust 
them the plaintiffs’ rights under the letters of assign- 
ment, 4, and B. brought a suit to enforce the pro- 
vision of their mortgage-deed. In this suit the 
indigo was attached before judgment and sent to 
Calcutta for sale. The plaintiffs now sued 4., B., 
M., and the holders for sale to‘establish their first 
charge in respect of their advances to M. upon 360 
maunds of the indigo on the strength of their letters 
of assignment, Held, per Gartu, C. J., and PHEAR, 
J., that the plaintiffs were neither in the position of 
managers of the concern nor of consignees of the 
indigo, and were therefore not entitled to any lign 
upon the indigo, similar to the lien possessed by the 
manager or the consignee of a West India estate. 
Held, per Puran, J., that the plaintiffs could not 
claim a lien on the indigo on grounds of a salvage 
character; it being essential to such a lien that the 
person spending the money of which he claims 
reimbursement should have some interest in the pro- 
perty, or some right or duty towards the owners who 
ure to be affected by the claim, impelling him to 
make the expenditure. A mere volunteer can in 
general claim no such lien. Held on the facts per 
GarTH, C.J., PHEAR and MACPHERSON, JJ., that 
there was not evidence of such knowledge and ac- 
quiescence on the part of 4. and B. with respect, to 
the advances by and the assignments to the plain- 
tiffs as would estop them from disputing the plain- 
tiffs’ claim. Moxan v. Mittu BIBRE 

[I. L. R., 2 Calc., 58 


18. Lien on tea garden.— Pri- 
ority of lien.— Agreement by purchaser of muiely to 
pay working expenses to be charge on estate.— 
Valuation to purchaser of moiety for whole estate.— 
Where a firm had purchased a moiety in a tea estate 
and engaged to pay all its working expenses, on the 
condition that the purchase-money should bea charge 
on the estate and be repaid from its produce before 
any profits were declared, and that the workingsex- 
penses should be repayable in the same manner 
as the purchase-money of the moiety,— Held that the 
firm had a charge upon the original owner’s moiety 
in priority to a bank mortgage which had been 
effected on it after the conveyance of the first moiety 
to the purchasing firm. On a question arising as to 
the price at which the firm should secure the whole 
property,— Held, that the original owner’s moiety 
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LIEN.—Lien on tea garden—costinued. 


should be purchased at the price which the bank’s 
surveyor had valued it, and not at the market value 
at the time of the purchase, because the original 
owner having died in the interval, and tho firm having 
been allowed to recover no portion of tho advances 
which it had made for the working of the estate after 
his detease, it could not be required to pay again for 
the improvement in value of the estate which had 
resulted from its own advances. BROUGHTON 0. 
SPINK , : : . 26 W.R., 248 


LIGHT AND AIR, RIGHT TO— 


See CASES UNDER PrESCRIPTION—EASRE- 
MENT—LIGHT AND AIR. 


LIGHT AND AIR, OBSTRUCTION TO— 


See INJUNCTION—SPECIALD Casts—Ops- 
STRUCTION TO RIGHTS OF PROPERTY. 

[Cor., 9, 91 

8 Bom., 181 

10 Bom., 95 

1 Bom., 148 

I. L. R., 8 Bom., 95 

I. L. R., 2 Bom., 188 


LIGHTS, OBLIGATION OF VESSELS 
TO CARRY— 


See SHIPPING LAW—COLLISION. 
[6 Bom., O. C., 98 


LIMITATION. 
Col. 
1. LAW OF LIMITATION . . . 8112 
2. (QUESTION OF LIMITATION ; . 3118 
8. STATUTES, KU., OF LIMITATION . . 8118 
(2) GENERALLY . . ; . 3118 
(4) Srarurs 21, Jac. I.,c. 16 - 8119 
(c) OupH, RuLis ror— . . 3120 
(d) Bena. Rua, HI o- 1793, 8, 14 . 3120 
(ce) Bena. Rea. VIL or 1799, 8.18 . 3128 
(f) Bom. Rea, I of 1800, 8, 13 . 8123 
(yg) Map. Rea. il or 1802, - 3124 
(4) Beno. Rea. IT or 1805 - 3124 
(7) Bom. Red. V ov 1827 - 3126 
(j) AcT XXV or 1857,4.9 . 3126 
(4) AcT JX of 1859 —, , . 3127 
(/) Act XIV oF 1859 ‘ . 3129 
(m) Acr 1X of 1871 tg : . 8133 


See ADMINISTRATION. 
(I. L. R., 2 Bom., 75 
I, L. R., 7 Cale., 644 


See oa UNDER BENGAL Kent Act, 1869, 
8. 27. 
See ri UNDER BENGAL Rent Act, 1869, 
ae Casts UNDER BENGAL Rent Act, 1869, 
8. 3U. 
See BunNGAL RENT Act, 1869, 8, 31. 
(i. L. R., 4 Cale, 714 


See CASES UNDER BenGaL Rent Aor, 1869 
8. 68. 
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LIMITATION —continued, 
See Banca Rent Act, 1869, 8. 100 (1859, 
8.144) . Marsh., 470: 2 Hay, 587 
[3 Ww. R., Act X, 138 


B. L. R., Sup. VoL, 618 
(3 BL. R., ae 112 

138 W. R., 318 

1 wea 209 

5 N. W., 35 

1 W. R., 189 
Bourke, 120 

5 W. B., 45 
Bom,., A. C., 35 
I, L. R., 1 Bom., 125 
7 Mad., "298 

I. L. R., 4 Bom., 96 
LL 2 R., 8 Mad., 61 
I. L. R., & All, 581 


LL. R., 7 All, 677 
See BUILDING LEASE. 
(I. L. R., 6 Bom., 528 


See CASES UNDER CIVIL PROCEDURE CODE, 
1877, 88. 257, 268. 


See CONFISCATION OF PROPERTY IN OUDT,. 
1. L. BR. 4 Cale., 727 


See Exroution of DECREE—TRANSFER OF 
DEOBER FO- Execution, &o. 

(B. L, R., Sup. Vol, 970 

138 B.L. R., Ap. 2", 30 

LL. R, 1 Mad, 52 

5 W. R., Mis., 14 

TN. W., 115 

7 W. R., 19 


See LANDLORD AND TRENANT— PAYMENT 
or RentT—NON-PAYMENT. 
(I. L. R., 4 Cale., 661 


See N.-W. P. Renr Acts, 1873, 1881, 
9. 94 I. LL. R., 1 AIL, 512 


See CASES UNDER Onvs PROBANDI—LI- 
MITATION AND ADVERSE POSSESSION. 
(I. L. R., 5 Calc., 36 


See PARTNERSHIP—SUITS RESPECTING 
PARTNEESHIPS. 
I. L. R., 6 Bom., 628 
See CAskS UNDBR PossESSION—ADVERSE 
POBSESSION. 
See PossRssION—EVIDENCE OF TITLE. 
I. L. R., 3 Calc., 768 
IL. R.,1 Bom., 592 


See Possession— NATURE OF POSSESSION. 

re . uo. R., 4 he 216, 870 

2B. L. R., Ap., 29 

7B. L. R., Ap. 20 

I. L. R., 5 Calc., 584 

See CASES UNDEEB SALE IN EXECUTION OF 

Decree —INVALID SALES -—- DECREES 

BARRED BY LIMITATION. 

See CASES UNDER TITLE—EVIDENCE AND 

PROOF OF TITLE—LONG PossEasion. 


See TRUSTEE AND CESTUI QUE TRUST. 
(8 BL. R, A. C., 408 


See BoND 


Pen 


Pitt 
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LIMITATION —contsnued. 


See WAGING WAR AGAINST THE QUEEN. 
(7 BL. R., 63 


4B.L.R., 0.C.,1 
(7B. L. R., 181 


See Waste . 


1, LAW OF LIMITATION. 


Nature of law.—Prescription. 
—Lex fori.—The law of prescription or limitation is 
a law relating to procedure, having reference only to 
the lex fori. Where a Court entertains a cause of 
action which originated in a foreign country, the rule 
is to adjudicate according to the law of that country, 
yet the Court proceeds according to the prescription 
of the country in which it exercises jurisdiction. 
RUCKMABOYE v. LALLOBHOY MotTicHUND 
[5 Moore’s I. A., 234 


2. Operation of law.—Cause of 
action.—The Statute of Limitations never begins to 
run until there has been a cause of action, KuHv- 
RUOKDHAREE SINGH v. Rewor LAL SINGH 

[12 W. R., 168 


3. — Application to 
enter up judgment on warrant of attorney.—The 
Statute of Limitations is no answer to a rule nisi to 
enter up judgment ou a warrant of attorney. Soo- 
JAN MULL v. Hyper SInGH 

[1 Ind, Jur., O. 8., 58 


4, Agreement of 
parties.—Held that the operation of the Law of 
Limitation cannot be prevented by any act of the 
parties or arbitrators unless as provided by law, and 
a suit beyond time cannot be entertained by the 
Courts merely because the person entitled to assert 
the right was by some arrangement or negotiation 
prevented from asserting it within the statutable 
period., JEHANDAR KuAN v. MUNNOO 

{l Agra, 248 

Davis v. ABDOOL HAMED . - SW.R., 55 


5. Rule of Court.— 
Nor can its operation be prevented by a rule of Court. 
KAMBINAYANI JAvVAJI SUBBA Ragatvu NAyaAni 
Varu v. UDDIGHIRI VENKATARAYA CHETTY 

(2 Mad., 268 


6. ————— Right of Government to 
defence of.—Sutts against Government by credit. 
ors of ex-King of Delhi.—The Government of India, 
taking upon themselves to pay debts due against the 
estate of the ex-King of Delhi out of the assets of 
the estate of the ex-King, are entitled to avail them- 
selves of the Statute of Limitations in a suit brought 
against the estete; but if a suit could justly, and in 
equity and conscience, be substantiated against the 
ex-King, it ought to be allowed before the Govern- 
ment officers, irrespective of technical difficulties 
which might have attended legal proceedings against 
the King during his sovereignty. Narartn Doss 2. 
EsTaTE OF THE BX-KinG or DELHI 














{10 W. R., P. C., 55 
S. C. Latta Nakain Doss o. Estate oF EX-KING 
oF DELHI ‘ 11 Moore’s I. A., 277 


» 
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2. QUESTION OF LIMITATION. 


7. Adding defendant.— Civil Pro- 
cedure Code (Act XIV of 1882), ss. 82, 363, 364.— 
No question of limitation can arise with respect to 
the Court’s power to make an order adding a party 
defendant to a suit. ORIENTAL BANK CORPORATION 
o.CHARBIOL . - LLB, 12 Calc, 642 


8. ———_—-— Right of Appellate Court to 
go into facts on question of limitation.—- 
There is no law which prevents a lower Appellate 
Court from looking into all the facts of a case\before 
coming to a conclusion on the point of limitation. 
KEDARNATH GHOSE v, Kasim MUNDUL 

[8 W. R., 364 


9. ———_—_——- Extension of period of limit- 
ation.— Beng. Reg. LI of 1805, #. 3, cl. 2.—Ques- 
tion of limstation,—Plaint.—Clause 2, section 3, 
Bengal Regulation II of 1805, required the plaintiff 
in his plaint or replication to set forth distinctly the 
ground on which he claimed an extension of the period 
of limitation, and the Zillah Judge had no authority 
to raise the question of limitation where it was not 
mooted in the Court below. Kisnxn CuunpgR Roy 
ov. RAMKANAYE Doss . 1 Ind, Jur, O.8., 23 


RAMKANAYE Doss v. Kisuen Cnunper Roy 
[Marsh,, 22: 1 Hay, 55 


10. —————-_ Question not raised by 
parties.— Pleading.—Small Cause Court Rule 19, 
— Per Peacock, C. J., and NogMAN, J.—It is com- 
petent for a Judge of the Court of Small Causes, of 
his own motion, to notice the point of limitation, 
and to decide a case upon that issue, such issue not 
having been raised by the defendant. Per Marky, 
J.—I1t is not competent for such Judge to raise the 
point, and decide the case thereon, after the case of 
both parties is closed. Lapse of time does not oust 
the jurisdiction of the Court, PAyNng v. ConsTABLE 

[lB L. R., O. C., 49 





11, ———_——— Plea struck out irregularly 
by first Court for prolixity of written state- 
ment.—Where a plea of limitation was set up in 
the defendant’s written statement, and the first 
Court, considering the written statement to be prolix, 
directed the pen to be run through a large part of it, 
the defendant, dissatisfied with this proceeding on 
the part of the first Court, appealed to the Judge 
complaining that no adjudication had been given on 
the plea of limitation. Held that the power of a 
Court to deal with written statements which appear 
to contain irrelevant matter, or to be argumentative 
or unnecessarily prolix, is regulated by section 124, 
Act VIII of 1859; and that as the plea of limitation 
must be assumed to have been properly before the 


Judge, he was bound to adjudicate upon it. Boo- 
LEE SINGH v. HUROBUNS NARAIN SINGH 
(7 W. R., 212 


13. ————_——- Question raised on appeal. 
—Remand.— Power of Appellate Court.— Where in 
the lower Court an issue was raised whether the 
plaintiff’s claim was barred by limitation, and the 
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LIMITATION —continued. 
2. QUESTION OF LIMITATION—continued. 
Question raised on appeal—contiaued. 


Judge decided it was not, and decreed the case on 
the inerits; and the decree was appealed against by 
the plaintiff; and the Appellate Court did not deal 
with the question of limitation, but remanded the 
case for a new trial on the morits,—Held that, on 
appeal from the new decree, the Appellate Court 
could entertaiu the question of limitation; and that 
the lower Court might have re-tried that issue on 
the facts found on the new trial. PHOooL CooMARREE 
BEBEE v. OONKUL PERSHAD BoIsToDEE 


[2 Ind. Jur., N. 8., 50 
S. C. PHoot KoomMAREE BEBEE 0. WoOoNKAB 
PersHap Rustopy . - TW.R., 67 


NILJAREE v. MUSEEBOOLLAH . 10 W.R., 200 


13. Question not 
raised in lower Appellate Court.—A plea of limit- 
ation overruled in the Court of first instance, and 
not brought before the lower Appellate Court, can- 
not be entertained by the High Court in special ap- 
peal. Kasuer Cuunpgr Turxonuoosun v. KALLY 
ProsunNNo CHowbDHRY ; . OW.R.,, 462 


14, ——_—_—_—_—_—_—_———————— Limitation de- 
pending on facts.—Whero a plea of limitation can 
only be properly decided with reference to facts 
found in connection with the question of possession 
and dispossession, and where appellants have omitted 
to press evidence on the point, though they had every 
opportunity before the lower Appellate Court, it 
cannot be admitted to be taken in special appeal. 
RAMDHONE Dass v. Ram Korrun Durr 

[10 W. R., 425 


15. Point for which 
evidence ts necessary.— Where the Statute of Limit- 
ations was not pleaded in the original Court,— Held 
that it might be set up in the Appellate Court if evie 
dence could be taken there in reply to such plea. 
On special appeal the Stutute of Limitations cannot 
for the first time be pleade:l, unless where the facts 
which raise the plea are admitted. Nakasu Reppr 








v. KRIsitNA PADAYACHE  , . Mad, 358 
Nor in review. SABRASVATI v. PACHANNA SETTI 
[3 Mad., 258 


See, however, RAMANATUA MUDALI ». VAITHA- 
LINGA MUDALI . 2 Mad., 238 


where it was held that the principle of the deci- 
sion in Narasu Reddi v. Krishna Padayache, 1 
Mad., 358, should not be extended. 

It is now expressly laid down by section 4 of the 
Limitation Act, 1877, that the question of limitation 
must be taken into consideration whether raised as a 
defence or not. 


16. Power of Appel- 
late Court.-—Appeal on portion of case,— Limitation 
Act, 1877, s. 4,—Where 4 suit, which ought to have 
been dismissed under section 4 of the Limitation 
Act, although limitation was not set up as a defence, 
is not dismissed, the defendant, in order that the 
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LIMITATION —continued. 
2. QUESTION OF LIMITATION—contenued. 


Question raised on appeal—continued. 


nestion of limitation may be dealt with by the 
Appellate Court, must appeal on the whole case. 


A Kuatoon v. HossrinAti 
era (6c. L. R,, 267 


7. ———————————_ Cross - appeal. — 
Jurisdiction of Appellute Court.— Question of limit- 
ation not raised in cross-appeal.—Limitation Act. 
1877, s.¢.—On an upplication for execution of decree 
the application was granted, but the interest claimed 
by the decrco-holder on the amount of the decree 
was disallowed. The decree-holder appealed from 
the order, but the judgment-debtor filed no cross- 
appeal. On the hearing of the appeal the application 
for execution was dismissed, on the ground that the 
execution of the decree was barred by limitation. 
Held that, under the circumstances of the case, the 
Appellate Court was not competent to take the ques- 
tion of limitation into consideration. Alimnnnisea 
Khatoon v. Hossein Ali, 6 C. L. R., 267, followed. 
Ruexu Natu Sinen Manxv v. PARESHRAM Ma- 
Hata . 1.L.R.,9 Calc, 685; 18 C. L. R., 88 


18. Omission to de- 
cide question.—The Judge in appeal is bound to 
decree according to t: « Law of Limitation applicable 
to the case as stated by the plaintiff himself, although 
the objection may not be raised in the grounds of 
appeal; and his omitting to do so is an error or 
defect in the decision of the case on the merits and a 
ground of special appeal. Sanig1 Kesragi v. Ras- 
BANGJI JaLMsaNnGcJ1 , 2 Bom., 169: 2nd KEd., 162 


19. ———_——— Question in reference for 
accounts to be taken.— Waiver.—In a suit for an 
account, where the defendant, while alleging the 
balance to be in her favour, contended that the plain- 
tiff’s claim was barred by the Limitation Act, and the 
accounts were afterwards referred by consent to the 
commissioner, who refused without special direction 
to notice the defence of limitation, and the Judge of 
the Division Court amended the order of reference, 
by directing the commissioner to investigate the 
accounts with reference to the operation of the Act, 
— Held, on appeal (by Coucn, C.J.,and WESTEROPP), 
that the order of amendment was justitied by the 
circumstances of the case, and that the defendant 
having raised the defence of limitation, and not 
having subsequently abandoned it, that question 
should be first decided. PrrpHar RAvsI v. NENBal 

Bom., O. C., 164 


20. Question raised after re- 
mand on special appeal.— Law under the Limi- 
tation Act, 1859.—A defence of limitation under 
Act XIV of 1859 could not be raised for the first 
time after thore had been a remand on special appeal 
from the decree of the Court which has heard the 
cause on remand. Buel Ruheem v. Sreenath Bose, 
- 6 W. R., 178, followed; Karia v. Gururav, 9 
Bom., 282, distinguished ; Parker v. Elding, 1 Kast., 
852, and Lila v. Vasudev, 11 Bom., 283, distin- 
guished. Semble, per Wxstropr, C. J., doubting 
Salwjiv. Rajsanji, 2 Bom. 162, 4.C and Dav- 
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LIMITATION — continued. 
2. QUESTION OF LIMITATION—continued. 
Question raised after remand on special 
appeal—continued. 


lata v. Beru, 4 Bom., 197, A. C., the Court ought 
not, even upon a special appeal in a case in which 
there has not been any remand, so to raise such 


question. MoRkvU BIN PaTLAJI v. GOPAL BIN SATU 
(1. L. R., 2 Bom., 120 
21. Point of limitation taken 





for the first time in second appeal— Omission 
of Court of first instance to reject a plaint for 
limitation, Effect of.—The plaintiff’s suit to recover 
certain lands was dismissed by the Court of first 
instance and by the lower Appellate Court, but on 
second appeal was remanded for determination of 
plaintiff's alleged right of perpetual cultivation of 
the land. On remand the District Judge gave a 
decision in favour of the plaintiff. The defendant 
appealed to the High Court, and then for the first 
time raised the point of limitation. Held that the 
objection was taken too late. The defendant had the 
opportunity of raising the objection under the Limit- 
ation Act, and, if necessary, of getting any question, 
on which it depended, tried by the Courts below; 
and as he took no steps to this end he should be 
taken to have waived his right to raise the objection. 
The omission of the Court of first instance to reject 
the claim if erroneous gave the defendant a right of 
appeal which he might renounce, and virtually did 
renounce. The obligation resting on the Court of 
first instance to reject a plaint, which on the face of 
it is barred by limitation, is not expressly laid on 
each successive Court, whenever the objection comes 
to view, and ought not to be assumed by inference. 
DaTtu v. Kasar. . LL.B. 8 Bom., 5385 


22. Question in execution of 
decree,— Jurisdiction of Court where decree was 
passed.— Transfer of decree for execution.— Code of 
Civil Procedure, ss. 223, 289, 248.—On the 4th of 
March 1884 a decree-holder applied to the Court of 
the Subordinate Judge of Moorshedabad (where the 
decrce was passed) for transfer of the decree to the 
District Court of Beerbhoom for execution. The 
transfer was made, and, on application by the decree- 
holder, the judgment-debtor’s properties in Beer- 
bhoom were attached. Thereupon the judgment- 
debtor objected to the attachment, and obtained an 
order, under section 239 of the Code of Civil Proce- 
dure, staying the execution proceedings, The judg- 
ment-debtor then applied to the Court of the Sub- 
ordinate Judge at Moorshedabad objecting to the 
execution of the decree on the ground that it was 
barred by limitation. The objection was overruled 
by the Subordinate Judge, and his decision was up- 
held on appeal to the District Judge. On second 
appeal to the High Court,—Held that the Moorshed- 
abad Court was competent to hear and determine 
the plea of limitation. Held, aleo, that the fact of 
the judgment-debtor’s not raising the plea of limita- 
tion in the Beerbhoom Court did not, under the cir- 
cumstances, preclude him from relying on it in his 
subsequent application to the Court at Moorshedabad. 
SRIHARY MUNDUL v. MURARI CHOWDHEY 

(I. L, R., 18 Cale., 257 
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2. QUESTION OF LIMITATION—continuwed. 
a2 Special and general ques- 





ees 
tion of limitation.— Minority.—Whero the issue 
of limitation raised in the first Court was a special 
issue as to the particular provision on the subject of 
minority found in section 11, Act XIV of 1859, plain- 
tiffs were entitled to be heard on the issue of general 
limitation under clause 12, section 1, and to give evi- 
dence to show that the suit was not barred. BAaHUR 
ALI v. SOOKEA BIBEE , ‘ 13 W. R., 63 


24. Appeal from order overrul- 
ing plea of limitation.—Jnterlocutory order.— 
The order of a Judge overruling the defence of limit- 
ation, and remanding the suit for trial on the merits, 
if not immediately appealed against as a decree, muy, 
as an interlocutory order, be objected to when the 
ultimate decision is appealed against. WUZEERUN 
BREBEE v. WaRRIS ALI . : . LW.R,, 51 


VITHAL VISHVANATH PRABHU v. RAMCHANDRA 
SADASHIV KIRKIRE. ‘7 Bom., A. C., 149 


But see BEEKUN Korr vp. MAHARAJAH BAHADOOR 
{Marsh,, 66; 1 Hay, 134 


25. ——_——_—— Decision on plea by impli- 
cation.—It is not necessary that the Court below 
should expressly overrule # plea of limitation ; it is 
sufficient if the Court disposes of the question of 
limitation by implication, Wisp v, RoMANATH SEN 
LUSKHUR : ; . 2Ind., Jur, 0.8. & 





‘ Right to raise plea.— Land- 
lord and tenant.—Suit for possessiuon.— Trespasser. 
—In a suit to recover possession, the defendant, by 
admitting the right of the plaintiff as the owner 
of the land in dispute, and acknowledging himself to 
be the plaintiff’s tenant, precludes himself from plead- 
ing adverse possession or limitation, in whatever form 
it may be that the plaintiff asserts his right to the 
land,—z.¢., whether he sues the defendant as a tenant 
or trespasser, Watson & Co, ». SHURUT Soon- 
DEREK DEBIA. . . « TW.R,, 395 


27. Landlord and 
tenant.— False plea of tenancy.—Trespasser.—The 
plea of limitation can be raised and determined in a 
suit brought by a landlord against a person who is 
really a trespasser, but who has set up a false case 
of tenancy. DINOMONEY DABEA v. DOORGAPERSAD 
MozoompaR 

(12 B. L. R., F. B, 274: 21 W. R., 70 


28. Landlord and 
tenant.— Adverse possession.—Where the plaintiff 
sued for khas possession of land, it was held the 
defendants, tenants of the plaintiff, could raise the 
plea of limitation, on the ground that they had held 
possession of the land as bi-howladars for more than 
twelve years previous to the suit. RUTTONMONEE 
DABEE v. KOMOLAKANTH MOOKBRJEE 

[12 B. L. R., 283, note: 13 W. R., 364 


—_—_ Landlord and 
tenant.— Knowledge of adverse title.— Limitation can 
be pleaded in a suit by a landlord against a tenant, 
but where the defendant claimed to hold ona mokur- 














DIGEST OF CASES. 


( $118 ) 


LIMITATION —contenued. 
2. QUESTION OF LIMITATION—continued. 
Right to raise plea—continued, 
rari tenure, to make the possession adverse, it must 
be shown that the plaintiff knew of the title set up 
by the defendant. Trxartns GowRA KuMmaRI 9, 


BENGAL C'oal, COMPANY 
[12 B. L. R., 282, note: 18 W. R., 129 


Affirmed by Privy Council . 19 W. R., 252 


30, ——_———__--—_——— Landlord and 
tenant.— Failure to prove talookdari right.—-Ryots 
failing to establish a talookdari right set up by them 
are not in a position to plead adverse possession as 


against their landlord’s right to recover rent. LAakoo 
Kuan v, WISE. : ; - 1IS W.R,, 448 
3.0 ————__—____-_—_—_—-—. Landlord anda 


tenant.— Defendant pleading tenancy and adverse 
porsession.—A_ defendant has a right to set up the 
plea of tenancy and at the same time to rely on the 
Statute of Limitations, Dinomoney Dabea v. Door- 
gapersad Mozoomdar, 12 Rf. L. R., 274, followed, 
Tekaitne Gowra Kumari v. Bengal Coal Company, 
12 B. DL. R., 282, note, distinguished. Marpin 
SAIBA v, NAGAPA . LL. RB, 7 Bom., 96 


32, ——_—- —__—__-————_ Landlord and 
tenant.—Semble,—A sub-lessee without title cannot 
plead limitation against his landlord cither by himself 
or through his lessor. MAHABAM SHEIKH v, NAKOW- 
RI Das MANALDAR . TBL.R, Ap. 17 


S. C. MouvruM SHAIKH v. NOWKURREE J)As8 
MouvuLvAR ; : 14 W. R., 357 


But see NAZIMUDDIN Hossrin », Luoyp 
(6B. L. R., Ap. 180: 15 W. R., 282 


8. STATUTES OF LIMITATION. 
(a) GENERALLY. 
33. Construction of Limitation 


Act.—Statutes of Limitation are, in their nature, 
strict and inflexible enactments, and ought to receive 
such a construction as the langnage in its plain mean- 
ing imports. Lucumgg Buxksu Roy v. Rungget 
RaM PANDAY 

(13 B. L. R, P. C, 177: 20 W. R., 875 


S. C. in lower Court ‘ . 12 W.R,, 448 


34. — An Act of Limit- 
ation being restrictive of the ordinary right to take 
legal proceedings must, where its language is ambigu- 
ous, be construed strictly,—t.e., in favour of the right 
to proceed, UMIASHANKAR LAKHMIRAM v. CHHO- 
TALAL VAJERAM ; . ILL. BR. 1 Bom.,19 


35, The applicability 
of the particular sections of Act XIV of 1869 must 
be determined by the nature of the thing sued for, 
and not by the status, race, character, or religion of 
the partics to the suit. FUTTEHsANGJI JASWANT 
SANGJI v. DESAI KULLIANRAIJI HAKOOMUTRAIJI 

(13 B. L. B., 254: 21 W. B., 178 
L. B.,11, A. 34 
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LIMITATION—continued. 
8. STATUTES OF LIMITATION—econtsnued, 
(a) GuNERALLY—continued, 
Construction of Limitation Act—continued. 


36. Limits to enfore- 
ing rights.—A Limitation Act is not intended to de- 
fine or create causes of action, but simply to pre- 
scribe the periods within;which existing rights may be 
enforced. Jiviv. Ramsar . LL. R., 8 Bom., 207 


37. — Retrospective ef- 
fect.—The general rule as laid down in Reg. v. 
Dorabji, 11 Bom., 117,—that “an Act of limitation, 
being a law of procedure, governs all proceedings, to 
which its terms are applicable, from the moment of 
its enactment, except so far as its operation is ex- 
pressly excluded or postponed,”’—admits of the quali- 
fication that, when the retrospective application of a 
Statute of Limitation would destroy vested rights or 
inflict such hardship or injustice as could not have 
been within the contemplation of the Legislature, 
then the statute is not, any more than any other law, 
to be construed retrospectively, KHUSALBHAI ». 
KaBHAl . ‘ ; . OLB. 6 Bom., 26 








(d) Starure 21, Jao. I, 0. 10, 


38. A. tion of contract,— Cause of 
action. Breach of contract and refusal to perform 
i¢.—In actions of contract the breach of a contract is 
the cause of action, and the Statute of Limitations 
runs from the time of the breach, and not from the 
time of the refusal) to perform the contract. In 1822 
A. purchased at a Government sale at Calcutta 
a quantity of salt, part of a larger portion then lying 
in the warchouse of the vendors (the Government) 
where the salt was to be delivered. By the condition 
of sale it was declared that, on payment of the pur- 
chase-money, the purchaser should be furnished with 
permits to enable him to take possession of the salt: 
thero was also a stipulation that the salt purchased 
should be cleared from the place of delivery within 
twelve months from the day of sale, otherwise the 
purchaser was to pay warehouse rent for the quantity 
then afterwards to be delivered. The purchaser paid 
the purchase-money, and received permits for the deli- 
very of the salt, which was delivered to him in various 
quantities down to the year 1831, in which year an in 
inundation took place which destroyed the salt in the 
warehouse, and there remuined no salt to satisfy the 
contract. The purchaser petitioned the vendors for a re- 
turn of the purchase-money, which was refused, on the 
ground that the loss happened through his negligence 
in not sooner clearing the salt trom the warehouse. 
An enquiry, however, took place at the instance of the 
Government, who referred the matter to the Salt 
Collector. The Collector did not make his report till 
the yoar 1838, and upon that report the Government 
refused to return the purchase-money claimed in 
respect of the deficient salt. The purchaser then 
- brought an action of assumpsit for recovery of 
the purchase-money of such part of the salt as had not 
been delivered, alleging, as a breach, the non-delivery 
theronf. To this the defendants pleaded the Statute of 
Limitations, that the cause of action had uot accrued 
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within the commencement of the suit. The Supreme 
Court at Calcutta found a verdict for the plaintiff. 
Held on appeal, reversing that decision, that when the 
purchaser applied for the residue of the salt and was 
told there was none to deliver, the contract was 
broken, and the cause of action accrued from the 
time of such breach, and that the subsequent enquiries 
by the Government did not suspend the operation 
of the Statute of Limitations till 1838, the time 
of the final refusal, and that the remedy was barred 
by the statute. Semble,—There may be an agreement 
that, in consideration of an enquiry into the merits of 
a disputed claim, no advantage should be taken of the 
statute in respect of the time employed in the en- 
guiry, and an action might be brought for a breach 
of such agreement. East InpIA CoMPANY v. OpiItT- 
CHURN Paul . ; . & Moore’s I, A., 43 


(c) Ounn, Rutes ror— 


39, —————- ss. 9 & 14.—<Suits on money 
bonds.— Bond executed before annexation of Oudh. 
—Ry section 9 of the Limitation Rules for the 
guidance of Civil Courts in Oudh, as explained by 
the Circular Order of the Judicial Commissioner, 104 
of 1860, the limitation of suits was fixed for three 
years in “ suits for money lent for a fixed period, or for 
interest payable on a specified date or dates, or for 
breach of contract, unless there is a written engage- 
ment or contract; and where registry offices existed 
at. the time, such engagement was registered within 
six months of its date.’ That section held not to 
apply in the case of a bond executed in 1855 before 
the annexation of Oudh, when there was no registry 
at the place where it was made and sued for in 1860, 
such transaction falling within section 14 of that 
Circular Order where the period of limitation is six 
years for “all suits on bonds registered within six 
months of their date, or on bonds formally attested 
when there was no means of registry, and all other 
suits for which no other limitation is expressly pro- 
vided by these rules :” and a decree of the Judicial 
Com missioner of Oudh, holding that a suit on the bond 
was barred by the three years’ limitation provided by 
section 9 of the rules, reversed on appeal. SALIGRAM 


eo. Azim ALI Bra , . 10 Moore’s I. A., 114 


(2) BENGAL ReGuuaTion III oF 1798, 


: 8.14,.—Hremption from limita- 
tton.— Good and sufficient cause—The Government 
having neglected for thirteen years to commence a 
regulur suit, no “ good and sufficient cause ”’ precluding 
them from obtaining redress, according to the exception 
provided by Regulation III of 1793, section «14, could 
be presumed to justifiy the exemption ‘of their suit 
from limitation. GOVERNMENT OF BENGAL v. SHUB- 
BRUFFUTOUNISSA 

(3 W. R., P.C., 31: 8 Moore’s I, A., 225 


41. Exemption from limita- 
tion.— Distant residence.— Goud cause for delay.— 
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Beng. Reg. II of 18085, s. 3.—Where a party in pos- 
session of an estate is a bond fide purchaser for valu- 
able consideration without notice, and the real owner 
had neglected for twenty-five years to assert her right 
to the estate, mere distant residence was held not to 
be a sufficient cause to preclude the owner from mak- 
ing an earlier assertion of her right so as to save her 
from limitation by bringing her within the excep- 
tions of section 14, Regulation III, 1793, and section 
3, Regulation II of 1805. Lwpap Aur v, Koorny 
BEaum 

(6 W. R., P. C., 24: 8 Moore’s I. A, 1 


42. Deduction of time.—-Non- 
suit.— Computation of limitation.—According to the 
former procedure, when a suit before a competent 
tribunal ended in a non-suit, the period of limitation 
was computed from the accruing of the original cause 
of action, the time while the first suit was ponding 
being deducted. PursHOO NaRAIN SinaH v. LELA- 
NUND SINGH . ° . . 2W. R., 256 


43. Deduction of time.— Suit 
by minor after attaining majority.—Non-allowance 
of pendency of suit by guardian.—In a suit by 
a minor after attaining majority, no allowance can be 
made, under Regulation III of 1798, for the period 
of pendency of a suit brought by his guardian and 
eventually non-suited, LuoHmMuNn PERsHap v. JuG- 
GEENATH Doss . ° . . W.R., 1864, 2 


44. Deductiow of time.— Sutt 
in Collector's Court.— Reference to ctvil suit.—A 
suit for proprietary right in certain rent-free land 
in respect of which the plaintiff had instituted a suit 
for rent before the Collector, which was dismissed, 
and the plaintiff referred to a civil suit,—Held that 
the plaintiff was not entitled to any deduction of the 
time during which the rent suit was proceeding, and 
that the date of accrual of plaintiff’s right, and not 
that of the Collector’s order of refcrence, was the 
cause of action in this case, and that the plaintiff's suit 
was barred by limitation, under section 14, Regula- 
tion III of 1798. Hossain Kuan 0. DINNOBUN- 
DHOO PuNDAH. : , - LW.R,, 35 


OKHETOONISSA 0, KoOcHIL SIERDAR 
2W.R., 45 


45. Deduction of time.—Suit 
for excess of gumma.—Suit first brought in summary 
department.—The time occupied in the summary 
department in recovering excess of Jumina according 
to a decree should be deducted from the period of 
limitation for the regular suit which 1s afterwards 
brought for the same purpose, and to which the 
plaintiff was referred by the Court. HuUROMONEE 

Gooptia v. GOBIND CooMak CHOWDHRY 
[5 W. R., 51 


48. Deduction of time.—Dis- 
puted title.—Sufficient cause.— Substitution of par- 
ties.—The plaintiffs, as heirs of 2., the husband of 
one B., more than twelve years after her death sued to 
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recover lands alienated by her. As an answer to the 
plea of limitation, they alleged that, in a suit for 
other property brought against 2B. in her lifetime, 
they presented a petition after her death praying 
to be allowed to appear as her representatives, and 
were opposed by one ZL. claiming to be an adopted son 
of &.; that in March 1847, and within twelve years 
before suit, the Principal Sudder Ameen ordered the 
plaintiffs’ names to be substituted for that of B. as 
defendants in that suit. eld by the majority of the 
Court (dissentiente, GLOVER, J.) that these procecdings 
did not bar the operation of the old Law of Limita- 
tion (section 14, Regulation 11 of 1798). Ram@o. 
PaL Roy v. CounDER Cooman MUNDUL 

[2 W.R., 65 


47, ——_—____—_—_—— Deduction of time—A 
party who had been endeavouring by resort to compe- 
tent Courts to recover his rights was held to be 
entitled to avail himself of the exception in Regulation 
III of 1793, section 14, though part of the proceed- 
ings was erroneous in enforcing an order made by 
a single Judge of the Sudder Court, which was inoffec- 
tual by reason of its not being contirmed by a second 
Judge. DooRGAPERSAUD Roy CHowvuRy »v. TARA- 
PERSAUD Roy CHOWDHRY 

4W.R., P. C.,63: 8 Moore’s I. A., 308 





48. Deduction of time.— Beng. 
Reg. II of 1805, 8. 3.—Adverse possession.— Suit 
by heir for share of inheritance.—A. dicd in 
1813. At 4.’s death one of his heirs entitled to 
a share in the succession of his estate obtained 
possession, Claiming the entirety under a decd of gift. 
Another heir also claimed the entirety, first under a 
will, and in the alternative as customary heir. Suits 
were brought by the two cluimants, in the course of 
which questions were raised as to who would be onti- 
tled in case both claimants should fail, but from the 
fraine of the suits it was impracticable to deal with 
these questions till the adverse claims to the entirety 
were disposed of. Ultimately, in 1842, those claims 
were disposed of by the Judicial Comnmitteo of the 
Privy Council in one of the suits by a decision which 
in substance negatived the claims of both parties to 
the entirety, and decreed that the heirs of 4., accord- 
ing to the Shiah law of inheritance, were entitled, 
and directed the mesne profits to be brought into 
Court and divided among such heirs. A suit was in 
consequence instituted in 1852 by one of the heirs of 
A. to carry into execution the decree of the Privy 
Council made in 1842. Held that, although the claim 
which accrued so long ago as the death of 4. would 
have been in ordinary circumstances barred bv the 
Bengal Regulations II of 1798, section 14, and II of 
1805, section 3, yet that, as the pendency of the ap- 
peal rendered it impracticable to bring the suit until 
the question was disposed of by the decree of the 
Privy Council in 1842, the suit must be considered as 
gupplemental to that decree, and as it was brought 
within twelve years from that date, it was not barred 
by these Kegulations. IZZeld, aleo, that although one of 
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the original claimants had obtained possession under 
an order of the Court, and retained the same until the 
final decree in 1842, it was not such a quiet and 
undisturbed possession, under the circumstances, as 
to operate by Regulation I] of 1805, section 3, as a 
bar to the suit, ENAyrtT Hossein v, AHMED REZA 
[7 Moore’s I, A., 238 


(ec) BENGAL ReauLation VII oF 1799. 


49. Ineffectual execution pro- 
ceedings in summary suit.— Beng. Reg. VIII 
of 1819, #, 18, el, 4.—Cause of action.—In a sum- 
mary suit under Regulation VII of 1799, the plaintiff 
obtained a decree against his gomastah for certain 
moneys due from the latter, but failed in execution to 
recover the amount. He accordingly brought a regular 
suit under clause 4, section 18, Regulation VIII of 
1819, in order to make the immoveablo property of his 
gomastah available in satisfaction of thedebt. Held, 
his cause of action in the regular suit was the same 
as his cause of action in the summary suit, and 
that the period of li: itation must be reckoned from 
the time when that cause of action accrued, and not 
from the date of the summary decree, or from the 
time when the plaintiff discovered that he could not 
obtain satisfaction of such decree. SREENATH GHOSAL 
o. BissoNATH GHOSE 

[B. L. R., Sup. Vol, Ap., 10: 5 W. R., 100 


(f) Bomspay Reauration I oF 1800. 


50. ————_—— 8. 18.—Offer to compromise 
eutt,—Admission.— Residence of defendant out of 
jurisdiction.—The offer of a specitic sum of money 
by way of compromise, in no way involving an adimis- 
sion of the justice of the plaintiffs’ demand further 
than what may be inferred from the offer of any com- 
promise (an inference which is never permitted), could 
not bring the plaintiffs within the exception, in section 
13, Regulation I of 1800, of the Bombay Code, under 
which a suit was barred by limitation if not brought 
within twelve yoars from accrual of the cause of 
action. The defendant’s residence beyond the limits 
of the E. I. Co.’s Court was not a good and sufficient 
cause, within tho meaning of the same exception, to 
excuse the plaintiffs’ delay in suing beyond the twelve 
years. Byars Cuunp v. Purtan Cuunp 

(56 W.R., P.C., 31: 1 Moore’s L A., 154 


51. Suit for land.—Land at- 
tached to hereditary office.—The Bombay Regulation 
Lof 1800, section 13, limiting the right of action to 
twelve years, included suits on account of land as well 
as personal actions. Where, therefore, a suit was insti- 
tuted for tho share of cortain lands some of which were 
attached to the hereditary office of desai, and no satis- 
factory proof was given that any demand had been 
made in respect thereof within that period, the right 
of action was held to be absolutely barred. NuNDERAM 
DyazaM cv. DuLa BaagE KuRPARAM 

fl Moore’s I, A., 414 
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52, ——_———- a. 18, cl. 4.—Jrregular proceed- 
tngs of Court.—A suit was not barred by limitation 
under clause 4, section 18, Regulation II, 1802, of 
the Madras Code, if the plaintiff preferred his claim 
within the prescribed period to a Court of competent 
jurisdiction, and was prevented from commencing his 
suit in proper time by no neglect on his part, but by 
the irregular proceedings of the Court to which his 
claim was preferred. NARAGUNTY LUCHMEDAVAMAH 
0. VENGAMA NAIDOO 

(1 W. R., P. C., 308: 9 Moore’s I. A., 66 


53, ————_— Deduction of time bond 
was under attachment.—Good and sufficient cause.— 
Where a bond was seized under legal process of 
attachment after it had beeome due, but before the 
lapse of twelve years from its date, and remained under 
attachment for several years,—Held that there was 
“good and sufficient cause’ for the lapse of time 
within the meaning of Regulation IT of 1802, section 
18, clause 4, and that a snit on the bond was there- 
fore not barred. KADABBACHA SAHIB v. RANGA- 
S8VAM1 NAYAK , ; ‘ . i Mad, 150 





(4) BenaaL Reavration II or 1805. 


Suit for rent.—Adverse posses- 
sion,— Suit for ejectment.—A suit imstituted by a 
zemnindar in 1857, for the recovery of rent, for six 
years and nine months preceding its commencement, 
of land held rent-free since 1796, under a grant al- 
leged to be null and void under section 10 of Re- 
gulation XIX of 1793, was held barred by sixty 
years’ peaceable and uninterrupted possession of the 
grantee and his representatives according to the pro- 
visions of Regulation LI of 1805. Held, also, that a 
suit to eject would be similarly barred. CHuunpra 
BuLigsé Denia v, LUCKNER DeprA CHOWDHRAIN 
(lL Ind, Jur., N. 8., 25, 141:5 W.R,P.C, 1 
10 Moore’s L. A., 214 


55. Suit for possession.—Under Re- 
guilation IT, 1805, sixty years is fixed as the absolute 
limit beyond which neither fraud nor any other 
special allegation will give a cause of action. Ina 
suit by Government against ghatwals, the defendants 
were found to have been in possession “for a very 
long time,” and although they had failed to prove 
possession in excess of sixty years, the onus was held 
to lie on the Government to prove possession within 
sixty years. BROMANUND GosSAIN 0. GOVERNMENT 


(5 W. B., 136 


8s. 2, cl, 2.—Suit for resump. 
tion and assessment by Governmente—Thg right of 
Government to institute proceedings by or before the 
Revenue Collector under Regulation II of 1819 for 
the resumption of lands for the purpose of assessment 
to the public revenue was barred by Regulation II of 
1805, section 2, clause 2, after the lapse of sixty years 
from the cause of action. So held by the Judicial 
Committee of the Privy Council on appeal from a 


56. 
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decree made by the Special Commissioner, on a claim 
by Government where mahateran lands were held as 
lakhiraj by the Rajah of Burdwan before the Com- 
pany’s accession to the Dewany in 1765, and no claim 
had been made by Government to resume the lands 
for assessment till the year 1836. DuHEBRAI Raga 
MAHATAB CHUND BAHADOOR v, GOVERNMENT OF 
BENGAL , , 4 Moore’s I, A., 466 





57. 8. 3.— Beng. Reg. XTX of 1793. 
—Lakhiraj.— Adverse possession.— Held that under 
section 3, Regulation I] of 1805, possession of Jand 
for a period upwards of sixty years since the passing 
of Regulation XIX of 1793, without payment of 
rent, barred the remedy of the zemindar to dispossess 
the holder, or to resume the land as mal. Kasi- 
NATH KOOWAR t. BANKUBEHARI CHOWDHRY 

[8 BL. R., A. C., 446 


_S. C. KASHERNATH Koonwak ov. Bunxo BENARERB 
CnHOWDHRY ., : : 12 W. R., 440 


58. Beng. Reg. II of 1803, 8.18. 
—biolent and forcible possession.— This case, which 
was originally instituted in the Zillah Court at the 
time when no regulation for the limitation of suits 
applicable to the suit existed but section 18, Regula- 
tion IT, 1803, but which, having been appealed from 
the Zillah Court, was pending at the time that Regu- 
lation IT of 1805, which corrected the Regulation 
of 1803, was passed, was held to be subject to the 
Regulation of 1805, as reyards the forcible and 
violent possession takeu by the defendants, who 
could not be allowed to plead their wrong in support 
of the plea of limitation. Laty Doxun Sinau 0. 
Latyt Rooper Portas SINGH 

(5 W. R., P. C., 05 


598.. ———__—————_ Fraudulent or forcible 
acquisition,— Regulation I] of 1805, section 3, which 
provides that the limitation of twelve years shall not 
be considered applicable to any private claims of 
right tv immoveable property, if the party in posses- 
sion shall have acquired possession by violence, fraud, 
or other unjust, dishonest means, must be considered 
with some strictness (otherwise the door would be 
opened widely to a large class of claims which ought 
properly to be barred), and the alleged fraudulent or 
forcible dispossession must be clearly established. 
RAJENDER KISHORE SINGH v. PERLHAD SEIN <« 
(22 W. B., 165 
Maintenance, Liability to 
ay.—The nullum tempus clause of section 3, Regu- 
lation II, 1805, does not apply to w case where the 
occupant was not a mortgagor or depositary, other- 
wise than as he was subject to pay a portion of the 
proceeds of the property to another during his life- 
time. Gorpon v. Asoo MaHomep KHAN 
(b W.R,, P. C., 68 
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(‘) Bompay Reautation V oF 1827. 


61. gs. l-—-Miras land.—The law 
of limitation contained in section 1, Regulation 
V of 1827, applies to miras land as well as to all 
other descriptions of immoveable property. Special 
Appeals No, 2520 of 1850, Morris, Sel. Dec., 51 ; and 
No. 8064, Morris, S. D, A, Rep., Vol. 11, overruled. 
Satu Kom RaGuvJi v, RAVAII BIN RAMIEB 

(1 Bom., 41 


62. ss. 3 & 4.—Claim for ac- 
count by representative of deceased partner against 
surviving partners.—A right to an account claimed 
by the representatives of a deceased partner in a firm 
against his surviving partners fell under section 4 of 
Regulation V of 1827, and was not a debt within the 
meaning of section 3 of that Regulation, BualoHaNnD 
BIN KuEMCHAND v, FULCHAND HARICHAND 

8 Bom., A. C., 150 


63. 8.7, C1. 2.— Claim without binding 
decree having been made.—A case was within the ex- 
ception contained in clause 2, section 7, Regulation V of 
1827, of the Bombay Code (Limitation of Suits), by 
reason of a claim having been preferred to the autho- 
rity that was then the supreme power in the State, 
although a satisfactory and binding decree was not 
obtained. JEWAJEE v, TRIMBUKIER 

(6 W. R., P. C., 38: 8 Moore's I. A., 188 











64, —_—_—_—— 8. 7, cl. 8.—Age of majority.— 
Held that Regulation V of 1827, section 7, clause 3, did 
not alter the Hindu law of minority, but only defined 
the period of limitation in cases of minority general. 
ly. Hanr Monapast Jost v, VAsUpEV MORKS8H- 
VAL JOSHI 2 Bom., 344: 2nd Ed., 325 


(j) Act XXV or 1857, 8. 9. 


65. 8.9.—Act LX of 1871, 8. 1.—Min- 
ority, Disability arising from.— Forfeiture of pro- 
perty of rebel.— Repeal, Effect of — B. 8., the father 
of the plaintiff, who was in possession of an estate In 
Loharduyya, which had been granted to his ancestor 
by the Rajah of Chota Nagpore, was, on the 10th 
December 1857, after proceedings taken under Act 
XXV of 1857, declared to be « rebel, and it was or- 
dered that all his property should be forfeited to 
Govermnent. On the 16th April 1858, B. &. 
having been arrested was tried and convicted on a 
charge of rebellion, and sentenced to death. The 
sentence was carried out on the 21st April 1858, and 
an order was made on the sume day by the Deputy 
Commissioner for the confiscation of his property. 
On the Ist April 1872, a suit was instituted by the 
plaintiff, then a minor, to recover possession of the 
estate of his father B.S, Held that the suit not hav- 
ing been instituted within one year from the seizure 
of the property, was barred by section 9, Act XXV 
of 1857, notwithstanding its repeal by Act IX of 
1871. There being no exception in Act XXV of 
1857 in favour of infants, the plaintiff was not en- 
titled to deduct the time during which he was under 
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the disability of minority. 
DeEo vo. GOVERNMENT 
(18 B. L. R., 445: 22 W. R., 17 


66, ——_—_————— Omission to adjudicate 
Sorfeiture of property.—Seizure of property of 
suspected person.—The property in suit was attached 
by the Magistrate in 1858, and seized in 1862, with- 
out adjudication of forfeiture, as provided by Act 
XXV of 1857, and the owner did not surrender him- 
sclf to undergo trial, and did not establish his inno- 
cence, or prove that he did not escape or evade jus- 
tice, within one year from the date of seizure, as pro- 
vided by section 8 of that enactment. Held that 
the suit was not barred by one year’s limitation 
provided in section 9 of the said Act, it being appli- 
cable to suits and procecdings in respect of property 
seized after conviction of the offender if he is tried, 
or after an adjudication of forfeiture if he is not in 

rson present to take his trial, and not where there 
is @ mere scizure by a Magistrate of a suspected per- 
gon’s property without further proceedings. MaAHo- 
MED YusuF All Ki W v. GOVERNMENT 

[1 Agra, 191 


(4) Aor IX oF 1859. 
67. ss. 18 & 20.—Incoluntary 


absence.-— Refusal to surrender.—Although section 
18, Act IX of 1859, deals with the property of 
an offender on conviction, and provides that the 
offender’s failure to surrender himself within one 
year from the date of seizure would preclude the 
Courts from questioning the validity of seizure, 
yet the general terms of that section cannot, in 
the absence of express provision to that effect, 
be construed to mean that any involuntary ab- 
sence would be treated as a default or refusal to 
surronder. JZeld, therefore, that plaintiff’s suit, if 
he succeed in establishing that his absence within 
the limited period was involuntary, would be removed 
from the operation of that section. The plaintiff's 
suit was not barred by section 20, Act IX of 1859, 
which deals with the rights of persons who are not 
accused and suspected of the act of rebellion, and its 
operation according to ordinary rules of construction 
cannot be extended to cases not within the preced- 
ing portion of the section. ManomEp Yusur Atl 
KHAN 0. GOVERNMENT . ; . 1 Agra,i9l 


68. 8. 20.— Forfeiture of rebel’s pro- 
perty.—Whiere the property of a rebel has been sold, 
any party claiming an interest in the thing sold is 
bound, under section 20, Act IX of 1859, to bring 
his suit within one year from the date of the order 
of confiscation. Prosunno Panpry v. Gunea Ram 

[W. R., 1864, 2 

Nerrau Sina o. Ram Sarnun Sinau 

(W. R., 1864, 5 

Nounvun SINGH ov. Koors0om 
[W. R., 1864, 377 
AMBEROONNISSA v. SHIB SUHAI 1 Agra, 371 


KaPILNAUTH SATAI 
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69. ——_—_—_—_—_——— Atlachment of rebel’s pro- 
perty.—The property of certain rebels was confis- 
cated, and a list made of such property, which list 
did not specify the land in suit. Held, nevertheless, 
that, if the land in suit was actually attached as the 
property of the rebels, the plaintiff’s suit could be 
barred by the special Limitation Law of Act IX of 
1859. Hariz AMEER AHMED 0. Ha¥iz NuzaL Atl 

[1 Agra, 46 


70, ————_—_——— Disability of minority.— 
Forfeiture of rebel’s properfy.—Certain property, in 
the actual possession of a rebel, was confiscated by 
the Government in 1858. In a suit brought on Ist 
May 1865 to recover the property, it appeared that 
the plaintiffs were the sons and heirs of one &%., 
who died in 1854, legally entitled to, though not in 
possession of, the property in question; that, at the 
date of his death, and at the date of the confiscation, 
the plaintiffs were minors, and that they came of 
age in 1861 and February 1864 respectively. Held 
that the suit not having been brought within one 
yest from the date of the confiscation, was barred 
y section 20, Act IX of 1859. There is no saving 
clause in Act IX of 1859 with respect to minors 
or parties under disability to suc, and such saving 
cannot be held to be implied upon any principle of 
equitable construction ; nor can the saving clauses 
contained in the general Limitation Act ,XIV of 1859, 
be imported into a special enactment. Act IX of 
1859 is plainly retrospective in its operation, and ap- 
plics to claiins to forfeited property which had been 
confiscated before its passing. MAnOMED BAHADUR 
KAN v, COLLECTOR OF BAREILLY 
(18 B.L. R., 202: 21 W. R., 318 
L. R., 11. A., 167 


71. ———_—_———_- Forfeiture of property.— 
Cause of action.—In cases of confiscation, limitation 
runs, not from the date on which confiscation is 
sanctioned by the Government, but rather from the 
date on which the property is actually attached on 
the part of the Government. Dgo Karon ». Mo- 
HAMED ALI SHAH ‘ ° . 3N. W., 328 


72, ——_—_—__—_—_—_——- Foreclosure proceedings.— 
Proceedings to foreclose are not the “ suit’ contem- 
plated by section 20, Act IX of 1859. Nunpun 
Sinan ev. KooLtsoom ; . W. R., 1864, 8377 


73. Suit to redeem after con- 
Jiscation of mortgagee’s interest. — Where the 
rights and intcrests of mortgugees only are confis- 
cated and granted, the suit to redeem by a mort- 
gagor is not barred by section 20, Act, IX of 1859. 
RAMDHUN v. BHowangE Sinco . 3 Agra, 189 


74, ——__—_—_—_— Suit by mortgagee for pos- 
sesston after foreclosure.—A suit by a mortgagee 
for possession, on the ground of foreclosure, of rebel’s 
property sold under Act IX of 1859, is barred by 
limitation if not brought within one year from the 
date of seizure or sale. Nothing in section 20o0f the 
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Act allows a concurrent period of twelve years to sue 
in the ordinary Civil Courts for confirmation of civil 
rights. GOBIND Panpgy o. HEEMUT BAHADOOR 

[6 W. R,, 42 


75. ————_—_—_—_——-. Suit by mortgagee of con- 
fiscated property to enforce his lien against gran- 
fees.—The plaintiff was the mortgugee of property 
confiscated in the Mutiny. He asserted his lien in 
May 1859 and when the property was afterwards 
granted to the defendants, it was granted subject to 
any claims that might be made in respect of it, and 
they in June 1859 executed an agreement, which 
had reference to the plaintiff’s claim, binding them- 
selves to take the risk of any licns subsisting on the 
property. In July 1861 they were informed by the 
Collector that they were answerable for the plain- 
tiff’s lien. The plaintiff sued the defendants to en- 
force his lien against the property. ZHeld that the 
suit was not barred by limitation under Act IX of 
1859. SizpDAR Kuan vo. BULDEO SINGH 

(6 N. W., 89 


(2) Aor XIV oF 1859. 
See CASES UNDER LIMITATION AcT, 1877. 


76. ————_—— Application of Act.—Tho 
provisions of the Limitation Act, XIV of 1859, did 
not apply to suits for arrears of rent under Act 
X of 1859, nor were the provisions of Act X of 1859 
in any way affected by the provisions of Act XIV 
of 1859. PouLson vo, MapuusupAN Pat CnHow- 
DHRY n ‘ - BL.R., Sup. Vol. 101 

[2 W. R., Act X, 21 


See UNNODA PERSAUD MOoOOKERJEE v. Kristo 
CoomakR MoItTrKo 
[156 B. L.R., P. C.,, 60, note: 19 W. R., 5 


ASMEDH KOONWUER ov. JOYKURM LALI 


(1 W. R., 349 

STEPHEN v. GASPER , : . LW. R., 265 
DaBEE v. NUKEEMUNISSA * 

[W. R., 1864, Act X, 116 


SUENOMOYEE wv. SInaHRooP BEBEE 
[W. R., 1864, Act X, 134 


RaM SUNKUR SANAPATTY v. GOPAL Kisuen Dro 
{1 W. R., 68 


MAYER oe. SOWLATOONISSA 
[2 W. R., Act X, 96 


@ 
MAHOMED Kaugg SHIKDAR v. ALI HOSSEIN 


CHOWDHRY . 8 W.R.,, Act 3, & 
IN THE MATTER OF Hosszin ALI 

[18 W. R., 205 

77. Operation of Act.—The Act 





for limitation of suits (Act XIV of 1859) came into 
operation on the Ist January 1862. KAMBINAYANI 
Javasi SuBBA RasaALvu NAYANI Vakv vc. Uppi- 
GHIBI VENKATARAYA CHETTY . 3% Mad., 268 
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78. Act XT of 1861. 
—The periods of limitation specified in sections 19 to 
23 of Act XIV of 1859 ran (ander soction 2, Act XI 
of 1861) from the Ist of January 1862. Huxum 
CHanp TEKARAM v. BHUGVANTRA .1 Bom. 04 


Contra, Ex PARTE KALIDAS DaMODHAR. EX. 
PARTE BAPrusi PITAMBHAR 





[8 Bom., A. C., 175 
Bar UDEKUVAB v. Mutsg1 NARAN 

(3 Bom., A. C., 177 
79. Act XI of 1861. 


— Cases since Jan. 1862.—Notwithstanding Act XI 
of 1861, suits instituted after January lst, 1862, 
were held to be governed by tho provisions of Act XIV 
of 1859. MoHIDIN SAHIB v. KHADER SAHIB 

2 Mad., 42 


80. ——_—____—_—_—_—— Aet XT of 1861. 
—Decree not in force at time of passing of Act XIV 
of 1859.—Act XI of 1861 did not apply to decrees 
which were not in force at the time of the passing 
of Act XIV of 1859. SuamsE MANOMED SrEn0azR ©. 
BRINDA MUNDIE . - . 1LW.R.,100 


sl. Former charae- 
ter of lands entirely altered.—Act XIV of 1859 was 
not applicable to a case where the former condition 
of the lands sued for became entirely altered and the 
former landmarks destroyed by diluvion. Snurut 
SoonvEeny Denes v. GovERNMENT . 7 W.R., 42 


82, ———_—_——_____—_—_——— At IX of 1871. 
—Applications in suits.—Act XIV of 1859, and not 
Act 1X of 1871, applied to application in suits insti- 
tuted before lst April 1873. BmikamByat 9, 





FERNANDEZ I. L. R., 6 Bom., 673 
MonGcot Psrsnap Dionrr vo. Grisa Kant 
LAHUBI e e e I. I R., 8 Calc., 61 


[l. R, 81. A, 123 


BEnARY LALL v. GOBERDIUN LALL 
(I. L. R., 9 Cale., 446 


GURUPADAPA BASAPA ov, VIRBHADRAPA IRBAN- 
GAPA e e I. L. R., 7 Bom., 459 


LUCHMEE PsrsuHap NARAIN Sinan ov. TinvoK- 
DHAREE SINGH . : . 24 W. B., 205 


Joyvzam Loor v. Pant Ram DHopa 
[8 C. L. R., 54 


83. es. 20 & 21.—Zzecution of 
decree, Application for.—It was not necessary, under 
sections 20 and 21, that process of attachment should 
have been taken out within three years; but in order 
to determine whether execution was barred or not, it 
was necessary to sce whether, at the time of applica- 
tion to execute next after the passing of the Act, any 
portion of the time theretofore limited by law for issu- 
ing process of execution still remained, unless these 
three years from the passing of the Act had already 
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expired. Nowarasa Coowpury v. Ram KANAYE 
Dass . , ; ‘ : . 7 W.R., 880 





84. Decree payable by in- 
atalments.—Where a decree passed before 1859 
authorised the judgment-debtor to pay by instal- 
ments extending overa period of thirteen years, and 
no proceedings in execution were taken within the 
time prescribed by sections 20 and 21, the execution 
of the decree was held barred by limitation even as 
to those instalments which were within time. T1- 
LUCK CHUNDER GooHO v. GOURMONEE DEBEE 

[6 W. R., Mis., 92 


Execution of decree.—In_ 


the case of a decree which was passed in 1831, and 
part payment made on the 2nd of February 1859, 
so that it was in force at the time of the passing 
of Act XIV of 1859 (4th of May 1859), the 
Sudder Ameen rejected an application for exe- 
cution made on the 19th April 1865; but the Dis- 
trict Judge reversed his order, being of opinion that 
decrees referred to in section 21 of the Act might be 
saved from the operation of section 20, even though 
no process of + tecution had issued within the time 
provided for by section 21. Held that the right 
construction of the Act was to keep these sections 
distinct by applying section 20 to decrees or orders 
made after the passing of the Act, and section 21 to 
decrees or orders in force at the time of its passing ; 
so that it was not necessary to resort to section 20 in 
construing section 21 if the word “ may ” in the lat- 
ter section were read as equivalent to “must” or 
“shall,” on the principle that affirmative words some- 
times imply the negative of what was not affirmed, 
as strongly as if expressed. Semble,—Where the 
issuing of the execution within the time limited by 
section 21 was prevented by the delay of the Court 
which was to execute the decree, such Court would 
have power to prevent an unjust prejudice to the 
suitor by the delay unavoidably arising from its own 
act, by ordering the execution to issue as of the date 
when it would have been issued if there had been no 
such delay. Bar UpE Kuvak ov. MuLa1 NARAN 

(8 Bom., A. C., 177 


Expagtr Karrpas Damopnar. Ex PARTE BAPUIJI 
PITAMBHAR 3 Bom., A. C., 175 


MAKUNDA VALAD BALACHARYA v. SITARAM 
5 Bom., A. C., 102 


86. ————- Euecution of decree, Ap- 
plication for—A decree was obtuined in the Court of 
the Deputy Commissioner of Delhi on the 5th Octo- 
ber 1866, prior to the date when Act X1V of 1859 
was extended to the Punjab,—viz., the Ist of January 
1867. On the 22nd of October 1869, an application, 
admittedly bond fide, was mado for execution, but 
the application was refused on the ground that it was 
barred by lapse of time, and no appeal was brought 
against that order, A subsequent application for exe- 
cution was made on the 4th of May 1871, which was 
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also refused on a similar ground. On appeal the 
Commissioner and Chief Court confirmed this order. 
Held, reversing the decision of the Court below, that 
execution of the decree was not barred by section 21, 
Act XIV of 1859. In construing section 21, Act 
XIV of 1859, the words “nothing in the preceding 
section shall apply to a judgment in force at the time 
of the passing of the Act,” mean that nothing in the 
preceding section should prejudicially affect the right 
of a creditor under a judgment in forco at the time 
of the passing of the Act: and the words “ but pro- 
cess of execution may be issued,” &c., mean that not- 
withstanding anything in the preceding section, exe- 
cution might issue either within the time limited by 
the law in force when the Act was passed, or within 
three years next after the passing of the Act, which- 
ever should first expire. DELHI AND Lonpon Banx 


v. ORCHARD : : tL. R.,'8 Cale, 47 
(L. BR. 41. A, 127 
87. 8. 2l.—From what period it 


counts.—Limitation under section 21, Act XIV of 
1859, counted from May 5th, 1859 (the date of the 
passing of the Act),and not from the date of its com- 
ing into operation, COLLECTOR OF BERRBHOOM »v. 
Raz CooMARres Dassia - 2W.R., Mis., 17 


MAHOMED BUSEEROODDEEN vo. MAHOMED Kwan 
KUZULBASH , ; . 4W.R., Mis., 18 


88. ——_____——__—__ Application for execution 
of decree.—According to section 21, process of exo- 
cution could not be issued in respect of a decree in 
force at the passing of that Act, except where an 
effectual application had been made, cither within 
the time previously limited by law, or within three 
years next after the passing of the Act, whichever 
should first expire. Abortive, because unauthorised 
proceedings, cannot give the decree-holder any fresh 
start for computing limitations. Baropa DEsIaA », 
SREERAM CHOWDHRY . . 5 W. R., Mis., 21 


89. ——_——___—___—— Application of section — 
Sedtion 21 applied to the first application after 
the passing of that Act to execute a decree in force 
at the time of the passing of the Act; but on the 
next and subsequent applications, the rule contained 
in section 20 was to be followed. GREGORY v. Juq- 
Gat CHUNDER BANNERJEE . 5 W.R., Mis., 17 


Doorea CHURN Roy v. Dino Moyre DEBIA 
6W.R., Mis., 14 


90. — fssue of process of exe- 
cution.— The attachment of property in execution of 
a decree, although attachment was afterwards set 
aside, was a sufficient issuing of process of execution 
within the meaning of section 21,,4ct XIV of 1859, 
KaLeg PERSHAD SINGH v. JANKEER Dgo NARAIN 


7 W.8.,9 


91. Application for execution 
of decree.— Where the holder of a decree which was 
in force when Act XIV of 1859 came into operation 
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applied for execution on the 5th of December 1864, 
but allowed the application to drop, and again ap- 
plied for execution on the 28th of March 1866, it 
was held that he was barred by the law of limita- 
tion, MAKUNDA VALAD BALACHARYA t. SITARAM 

[5 Bom,, A. C., 102 


(m) Limitation Act, 1871. 


. ————— 8. 1 — Operation of Act.—Clause 
(a), section 1, of Act IX of 1871, has reference only 
to suits actually instituted before that date. JoYRAM 
Loor v. PANI Kam Duona .8C.L.R.,, 54 


Monaout Persuapd Dicwit v Grisga Kant La- 
HURI . ‘ : ~ 1.4L. BR. 8 Calc. 61 
[L. L, 8 I, A., 123 


Bsuary LALL v. GOBERDHUN LALL 
[I. L. R., 9 Calc., 446 


GURUPADAPA BASAPA v. VIREBHADBAPA IRSANGAPA 
(1. L. R,, 7 Bom., 459 


93. ——_—_—_——— Operation of <Act.—The 
law of limitation applicable to suits brought after 1st 
April 1873 upon ecnuses of action which had accrued 
previously to that day, and which had not’ been 
barred under previous enactments, as well as to suits 
upon causes of action which accrue afterwards, was 
Act IX of 1871. RamcnANDRA » SOMA 

(I. L. R., 1 Bom., 306, note 


And see Nocoork CHUNDER Bosk v. KALLY COOMAR 
Gitosk . ‘ - LLB. 1 Cale. 328 


94, ——_$_____—___—_——. Oreration of Act.— Appeals 
and applications.— General Clauses Act, 1868.—The 
Limitation Act, 187], came into operation from 1st 
July 1871 with respect to appeals and applications, 
and was not controlled by the General Clauses Consoli- 
dation Act, 1868, section 6. GOVIND LAKSHMAN 
v. NARAYAN MORESHVAR ‘ - ll Bom.,, lll 


BALKRISHNA v. GANESI . 11 Bom., 116, note 


Roaunoo Natu Doss v. SHIROMONKE Pat Mona- 
DEBEA . g . 24 W. R., 20 


85. ——_——- Operation of Act.—Suit 
barred when Act came into force.— Quere,— Whether 
suits barred under Act: XIV of 1859 before Act IX 
of 1871 came into force could, by reason of the alter- 
ation of the periods of limitation in the latter enact- 
ment, be sustained. ABDUL Kani v. MANgI HAns- 
RAJ : . ° . IL. R., 1 Bom., 295 


96. ——__——- Operation of Act.->-Revi- 
wal of claim.—Repeal of Act.—A claim barred by 
limitation when Act IX of 1871 came into force, was 
not revived by the passing of that Act. Vinayak 
GovIND v. BABAJI. .- LL. BR. 4 Bom., 230 


97. ———_- Operation of Aot.—Suit 
Sor maintenance.—A claim once barred cannot be re- 
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principle applies as well to a claim for arrears of 
maintenance, or any other claims, as to one for posses- 
sion of land. Kaeisuna Mouun Boss v. OKHILMONI 
DossEE . : : . iLL, BR. 8 Calc, 331 


98. ————. Operation of Act.—Suit 
on bond barred by Act XIV of 1859.—Tho Limita- 
tion Act, 1871, did not give a new period of limita- 
tion to a suit on a bond which was barred by the 
Limitation Act of 1859 before the Act of 1871 came 
into force. VENKATYACHELLA MUDALI v. SASHA- 





GHERRY Rav : : ; 7 Mad., 288 
MOLAKATALLA NAGANNA 0, Penpa NARAPPA 

[7 Mad, 288 

99. Suit on bond payable on 


demand .— Cause of action.—Ina suit brought in Au- 
gust 1873 on a bond, payablo on demand, dated July 
1868, on which payment had been demanded on three 
occasions— May 1871, September 1872, und May 1873, 
Held that, by the law in force at the time of execu- 
tion of the document, the action was born in July 
1868, and by the new as well as by the old law be- 
caine barred in July 1871. The rule of the old as of 
the new law was that the time, having once begun to 
The demand in 1871 
could have no effect, for it was neither by the old 
nor the new law a mode of giving a new point of 


departure. VENOATARAMANIER v. MANCHE KEDpY 
[7 Mad., 298 
100. 8. 2.—Bom. Reg. VF of 1827, 


8. 1, cl. 1.—Prescriptive right.— Repeal of statute, 
Effect of. —In 1873 tho plaintiff sued for his share in 
certain ancestral property in the possession of the 
defendant, and alleged that the latter had been united 
with him in estate. He, however, admitted that he 
had lived separate from tho defendant for forty 
years previously to the institution of the suit, and 
that he had not, during that period, received any por- 
tion of the profits of the ancestral property. The 
defendant pleaded limitation. Both the lower Courts 
held that the case was governed by Act IX of 1871, 
schedule II, article 127, and decreed in favour of the 
plaintiff on the ground that no demand by the plain- 
tiff of his share and refusal to comply therewith had 
heen proved. Held by the High Court, in special 
appeal, that the defendant had acquired, under Regu- 
lation V of 1827, section 1, clause 1, a prescriptive 
title in the immoveable estate sued for by his unin- 
terrupted posscssion as proprictor for more than 
thirty years before Act IX of 1871 caine into force, 
and that, therefore, the plaintiff’s claim was barred, 
the effect of that Regulation being not only to bar 
the plaintiff’s remedy, but to take away his right. 
The repeal of a statute or other legislative enactment 
cannot, without express words, or clear implication 
to that effect in the repealing Act, take away a right 
acquired under the repealed statute or other enact- 
ment while it was in force, and accordingly, although 
Act IX of 1871, section 2, schedule I, expressly re- 


vived by a change in the law of limitation. This | pealed Regulation V of 1827, it did not affect any 


WY 
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prescriptive right or title which had, under sec- 
tion 1 of that Regulation, been acquired before Act 
YX of 1871 was passed. SiTaRaAM VASUDEB ?. 
Kuanperay Barkeisuna . I. L. R.,1 Bom., 287 


101. sch. 1I.—Suits before Act came 
into force—Act 1X of 1871 did not apply to suits 
instituted before the lst April 1873. LUCHMEE 
PersHap Narain SINGH v. TILUCKDHARER SINGH 

(24 W. R., 295 


102. art. 168.— Registration 
Act, 1871.— Registration of memorandum of decree 
under Act XX of 1866.—The “ Indian Registration 
Act”? mentioned in the new Limitation Act (IX of 
1871), schedule II, article 168, is the Registration 
Act of 1871, and that article cannot apply to a de- 
cree of which only a memorandum was registered 
under Act XX of 1866. RuaHoo Nuwpun SiInGH 
». COCHRANE . a . . 24 'W. R., 872 


LIMITATION ACT, 1877. 


L Operation of Act.—Matters 
barred by Act IX of 1871.—Unless it can be shown 
that such was t':e express intention of the Legislature, 
none of the provisions of the present Limitation Act 
(XV ‘of 1877) can be made applicable to any matter 
which, at the time when such Limitation Act came 
into force, had already become barred by the opera- 
tion of the prior Limitation Act. SHUMBHONATH 
SHAHA v. GURUCTIURN LAHIRI 

[LL.R., 5 Calc. 804: 6 C. L. R., 487 


2. —— Limitation Act, 
1871, s. 1.—Suits before Ist April 1873.— Quere,— 
Whether, inasmuch as Act IX of 1871 is repealed by 
Act XV of 1877 and the later Act contains no provi- 
sion similar to that contained in section ] of Act 1X 
of 1871, Act XIV of 1859 can be said to have been 
repealed in respect of suits instituted before the 1st 
of April 1873. Rapua PRosap SINGH ». SunpuR 
LALL . é : : I. L. R., 9 Calc., 644 


3. Limitation Act, 
1871, . 1.— Application for execution of decree.— 
General Clauses Consolidation Act, 1828, s. 6.— 
Held, following Mungul Pershad Dichit v. Grija 
Kant Lahiri, I. L. &., 8 Cale., 61, that although 
there is no corresponding provision in Act XV 
of 1877 to that contained in section 1 of Act IX 
of 187], all applications for execution of a decree 
are applications in the suit which resulted in that 
decree. Held, further, that under section 6 of Act 
I of 1868 the repeal of Act IX of 1871 by Act XV 
of 1877 does not affect any proceedings commenced 
before the repealing Act came into force. Ke Ratansi 
Kalianji, I. L. R., 2 Bom., 148, followed. Brkary 
LALL v. GOBERDHUN LALL 

[1.L.R., 9 Calc. 446:12 C. L. R., 431 


—_— Application for 
execution, by what limitation governed.— Act AIT 
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of 1859, #. 20.—Act XV of 1877 operates from the 
date on which it came into force as regards all appli- 
cations made under it. Behary Lall v. Goberdhun 
Lall, I. L. R., 9 Calc., 446, dissented from. BECHA- 
BAM Dutta v. ABDUL WAHED 


(I. L. R., 11 Cale., 55 


5. Limitation appli- 
cable to execution of decree passed when Act XIV 
of 1859 -was in force.—Exrecution of decree.—Dis- 
ability of decree-holder.— Minority. — Limitation 
Act (XIV of 1859, ss. 11, 14, and 20, and XV of 
1877, s. 7).—In execution of a decree, dated the 29th 
April 1862, certain proceedings were taken which 
terminated on the 5th September 1866, when the 
execution case was struck off the file. Between that 
date and the 25th September 1882, no further pro- 
ceedings were taken. On the latter date an applica- 
tion was made for execution. The decree-holder was 
a minor when the decree was passed and did not at- 
tain his majority till the 25th September 1879. Held 
that the words to “bring an action”’ as used in sec- 
tion 11, Act XIV of 1859, must be taken to be syno- 
nymous with the words to “bring a suit,” and that 
the word “suit”? must be construed in the same way 
as the word “ suit’ used in section 14, and following 
the decision of the majority of the Full Bench in 
Huro Chunder Roy Chowdhry v. Shoorodhonee Debia, 
B.L. R., Sup. Vol. 985: 9 W. R , 402, must be taken 
to include execution proceedings; Mothoora Dass v. 
Shumbhoo Dutt, 20 W.R., 53, dissented from. Held 
therefore that, as Act XIV of 1859 was applicable to 
the case previous to the date on which Act XV of 1877 
came into operation, and as under section 11 the decree- 
holder was entitled to have the time during which he 
was a minor deducted from the period during which 
limitation was running against him, his right to execu- 
tion was not barred when Act XV of 1877 came into 
force ; and that being so, and the present application 
being made within three years of the date on which 
he attained his majority, execution of the decree was 
not barred. Gurupadapa Basapa v. Virbhadrapa 
Irsangapa, I. L. R., 7 Bom., 459, discussed; Behary 
Lall v. Goberdhaun Lall, J. L. R., 9 Cale., 446: 12 
C. L. R., 431, dissented from; Nursing Doyal v. 
Hurryhur Saha, 1. L. R., 5 Cale., 897: 6 C. L. R., 
489; Shambhu Nath Shaha Chowdhry v. Guru 
Churn Lahiri, I. L. R., 6 Cale., 894: 6 C.D. R., 437, 
approved. Jug MoHun Manto v. LUCHMESHUR 
SINGH ‘ ’ . LGR, 10 Calc. 748 


8. ————_—_—___—_——_——— Debt, Suit for.— 
The law of limitation governing a suit for a debt is 
that law which is in force at the date of its institu- 
tion. Monrsu Lat vo. Busunt KUMARKE 

(I. L. R., 6 Cale., 340: 7 CL. R., 121 


BANSIDHAR v. HABSAHAI 








[I.L. R. $ AlL, 340 
8. 2. a 
See arr. 64 - LLR.,2 All, 872 
1, ———___—__—— Sutton promissory note 


payable on demind.—Limitation Act, 1871, ach. 11, 
art. 72.—Under Act 1X of 1871, the limitation on s 
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promissory note payable on demand was three years 
from the date of making the demand. Under Act 
XV of 1877 the limitation is three years from the 
date of making the note, Held that the period of 
limitation so prescribed by Act XV of 1877 is shorter 
than that prescribed by Act IX of 1871 within the 
meaning of section 2o0f Act XV of 1877. Omrrto 
LALL Dey vo. HOWELL 4 .2C.L. BR, 426 


2. ————___———— Suit on promissory note 
payable on demand.—Section 2 of Act XV of 1877 
allows a plaintiff two years from the lst October 
1877, to bring his suit in cases where the period of 
limitation prescribed by that Act is shorter than the 
period prescribed by Act IX of 1871, but that allow- 
ance is not to be made where the period prescribed 
by the latter Act would expire before the completion 
of two years from the lst October 1877. Omrito 
Lall Dey v. Howell, 2 C. L. R., 426, cited and distin- 
guished. ADMINISTRATOR GENERAL OF BENGAL ?. 
Krpar Natu Moitry . . 4C.L. R., 102 


3. ———————_———_— Suit on promissory note on 
demand executed prior to October 1877.— Shortening 
pertod of limitation.—As the Limitation Act XV of 
1877, shortens the period of limitation in the case of 
promissory notes payable on demand, the period of 
limitation in respect of such notes executed prior to 
1st October 1877 is governed by the provisions of sec- 
tion 2 of the Act. Banpi Supnayya v. MADALA 
Pau SUBANNA . : . LL. R., 3 Mad, 96 


and art. 73.—Shorter pe- 
riod of limitation.—The period of limitation pre- 
scribed by article 73 of the second schedule to Act XV 
of 1877 is a “shorter period of limitation” within the 
meaning of the last clause of section 2 of that Act 
than the period prescribed by article 72 of the second 
schedule to Act IX of 1871. The language of Acts 
IX of 1871 and XV of 1877 leads to the conclusion 
that by each of these enactments the starting point 
and period given in its schedule were to take the 
place of those given by the Act which preceded it in 
the case of all suits instituted after the date of the 
Act coming into foree, and that the expiration of the 
period, calculated with reference to the Act in force 
at the date at which the note was executed, does not 
necessarily affect the remedy. APPASAMI 0. AGHI- 
LANDA. ; . ~- IGOR, 2 Mad, 113 


. Bond of 1869 payable on 
demand.— Curtailment of period of limitation.— 
Where a suit was brought upon a registered bond 
dated 1869, payable on demand, and demand was 
made in September 1876,— Held that the period of 
limitation was in effect curtailed by Act XV of 1877, 
and that the plaintiff was entitled to two years from 
Ast October 1877 under the provisions off section 2, 
although under Act XIV of 1859 (in force When the 
bond was executed) the limitation period was six 
years frorn the date of the bond. Sapapati CHeTtr 
oe. CHEDUMBaRA CHBTTI LL. R., 2 Mad., 397 


8. ——____-_—_——_ Registered bond payable on 
demand.—Act XIV of 1859 (Limitation Act).—Act 
IX of 1871 (Limitation Act).—The cause of action 
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in a suit on a registered bond bearing date the 2nd 
March 1870 was alleged to have arisen on the 5th 
January 1879, the date of demand. Under Act XIV 
of 1859 the limitation for such a suit was six years 
computed from the date of the bond. Before that 
period expired Act IX of 1871 came into force, which 
provided a limitation for such a suit of three years 
computed from the date of demand. Held that, as 
the cause of action and the institution of such suit 
occurred after the repeal of Act IX of 1871; the pro- 
visions of that Act wore not applicable, and, accord- 
ingly, whether Act XIV of 1859 or Act XV of 1877 
governed such suit, it was barred, as in either case 
limitation began to run from the date of such bond. 
Bansi Duar vo. Hap Sanal . I. L. R., 3 All, 340 


7, ————__—_——- Bond payable on demand.~~ 
Act 1X of 1871 (Limitation Act).—Act XV of 1877, 
by making the period of limitation for a suit on a bond 
payable on demand computable from the date of its 
execution, has shortened the period of limitation pre- 
scribed for such a suit by Act 1X of 1871, under whieh 
the period was computable from the date of demand. 
Held, therefore, that, under the provisions of section 
2 of Act XV of 1877, a suit on such a bond executed 
on the 14th December 1869, having been brought. 
within two years from the date that Act came into 
force, was within time. Rur KisHorg v. MOHNI 


[LL R.,8 All, 415 


8. —————__——_——— Bond.— Change in Limita- 
tion Acts.—The defendant cxecuted, on the 20th 
April 1875, a bond to the plaintiff, who, without 
making a demand for his money, filed a suit upon it 
on the 21st of June 1878. eld that, under section 
2 of the Limitation Act, X V of 1877, the suit was not 
barred, although more than three years had elapsed 
since tho date of the bond. IOHNASHANKAR v. KILLA 

(I.L. R., 4 Bom., 87 


9. ———_—_—__—_— and art. 64.——Sutt on ac- 
count stated —Act IX of 1871 (Limitation Act), 
sch. 11, art. 62.—The accounts in a suit on an account 
stated were stated when Act IX of 1871 was in farce, 
and were not signed by the defendant or an sauthor- 
ised agent on his behalf, Had that Act been in force 
when the suit was instituted, the suit would have been 
within time under article 62 of schedule I] of that 
Act. The suit was brought, however, after the passing 
of Act XV of 1877, and by reason of the accounts not 
being signed did not come within the scope of article 
64 of schedule II of that Act. Held that the words 
in section 2 of Act XV of 1877, “nothing herein con- 
tained shall be deemed to affect any title acquired 
under the Act IX of 1871,” did not save the plaintiff's 
right to sue on the account stated, a right to sue not 
being meant by or included in the term “title ac- 
quired,” that term denoting a title to property and 
being used in contradistinction to a right to sue; that 
the last clause of that section was not applicable, 
because Act XV of 1877 did not prescribe a shorter 

riod of limitation than that prescribed by Act IX of 
1871, but attached a new condition to the suit, viz.,— 
that the accounts must be signed by the defendant or 
his agent duly authorised in that behalf; and that 


~ 
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the suit. was in consequence barred by limitation. 
JunFixak Husain v. Munna Lat 
(i. L. R., 3 AlL, 148 


10. Suit by person excluded 
Srom joint family property.— Limitation Acts, 1871, 
art. 127; and 1877, art. 127.—Under Act IX of 
1871, schedule II, clause 127, the limitation for a suit 
by a person excluded from joint family property, to 
enforce a right to share therein, was twelve yeurs 
froin the time when the plaintiff claimed and was re- 
fused his share. Under Act XV of 1877, schedule II, 
clause 127, the limitation for such a suit is twelve 
years from the time the exclusion becomes known to 
the plaintiff. Held that the period of limitation 
prescribed by the latter Act is shorter than the period 
prescribed by the former Act, within the meaning of 
section 2, Act XV of 1877. Narain KuHooria v. 

LokeNnatH KHOOTIA 
[I. L. R., 7 Calc., 461: 9 C. L. R., 243 


11, and art. 184.— Mortgage. 
—Relemption.— Suit against purchaser from mort- 
gagee.— Purchase in good faith.—Limitation Act, IX 
of 1871, sch. Il, arts, 134 and 148.—Under the Li- 
mitation Act, IX of 1871, the period of limitation 
for suits to recover possession of property purchased 
from w mortg..zee depended upon the good faith of 
the purchaser. A suit against a purchaser in good 
faith was barred after twelve years from the date of 
the purchase, under article 1384 of schedule II. In 
other cases a suit might be brought against the pur- 
chaser within sixty years from the date of the mort- 
gage, under article 148 of schedule LI. Articlo 134 
of the later Limitation Act, XV of 1877, by the 
omission of the words “in good faith” makes twelve 

ears from the date of the purchase the period of 
imitation for all such suits. without reference to the 
question of good faith on the part of the purchaser. 
The result is that, in cases of a purchase not in good 
JSaith from a mortgagee, the period of limitation 
allowed by Act XV of 1877 for a suit to recover the 

roperty is shorter than the period allowed by Act 
ix of 1871 ; and, consequently, under the provisions 
of article 2 of the Limitation Act, XV of 1877, the 
plaintiff in such » suit has two years from the 1st 
October 1877. Baiva Kuan Daun Kuan o. Baik 
SazBa ‘ ? ; I, L. R., 9 Bom., 475 


12. Suit filed after repeal of 
Act, [X of 1871,—A claim to attached property hav- 
ing been disallowed under section 244 of Act VIII 
of 1859, a.suit was filed on the 17th February 1879. 
Held that by section 2 of the Limitation Act, XV 
of 1877, the suit was governed by the former Limi- 
tation Act, 1X of 1871, by which the plaintiff was en- 
titled to bring his suit within twelve years from the 
claim being disallowed. Amz HosskIn v, ImAm- 
BANDI BEGUM , ‘ ; C. L. R., 443 


18. ——____—_ and art. 11.—Claim to 
mortgaged property—Keecution of decree.—Iun 
execution of a decree upon a mortgage, a claim 
to the mortgaged property was put in under sec- 
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on the ground that they had purchased the right, 
title, and interest of the judgment-debtor in execu- 
tion of a previous decree. The claim was allowed on 
the 26th July 1877. On the 29th March 1879, the 
mortgagee instituted a suit to establish his right to 
the property. The period of limitation for such a 
suit under Act XV of 1877 is one year from the date 
of the order, but under Act 1X of 1871 a longer 
period was prescribed. Act XV of 1877 did not 
come into force until the Ist of October 1877. 
Held that the provisions of the last paragraph of 
section 2 of Act XV of 1877 applied, and that the 
suit was not barred. Kas CHUNDER CHATTERJEE 0, 
MODHOOSOODUN MOOKERJEE 

(I. L. R., 8 Calc, 396: 10 C. L, R., 435 


14, ———_____—_—- Application to execute 
decree barred by Act IX of 1871.—The words in 
section 2 of Act XV of 1877 —“ nothing herein shall 
be deemed to revive any right to sue’’—should be 
used in their widest signification, and will include 
any application invoking the aid of the Court for the 
purpose of satisfying a demand. Where, therefore, 
& judgment-creditor sought, on the 25th September 
1877, to execute a decree passed on the 27th May 1874 
(which deeree, at the time of the application for exe- 
cution, was barred by article 167 of schedule II of 
Act 1X of 1871), on the ground that he was entitled 
to take advantage of art. 179 of schedule Il of Act 
XV of 1877, which was more favourable to him,— 
Held that, under the wording of section 2 of the 
latter Act, he was not entitled to do so. Nursine 
DoyYaL v. HURRYHUR SAHA 

[I. L. R., 5 Calc., 897: 6 C. L. R., 489 


SHUMBHOONATH SHAHA v. GURUCHURN LAHIRI 
[I. L. R., & Cale., 884: 6 C.L. R., 437 
8. 3. 


See 8. 26 . I. L. B., & Calc,, 945 





8. 4 (1871, 5, 4). 


See 8. 5 


IL. R., 1 All, 34 


lL ——-————_ “ Applications.” ~—“ Ap- 
peal.”—Pauper appeal.—Pauper application fur 
review.—In the Limitation Act it was intended to 
draw a clear distinction between what are styled 
“applications” and what are styled “appeals.” 
LAKSHMI v, ANANTA SHANBAGA 

[I. L. R., 2 Mad, 230 


2. ———_—————. Distinction between suits, 
appeals, and applications.—Jurisdiction.—The dis- 
tinction made for the purposes of limitation between 
suits, appeals, and applications by the Limitation 
Acts has no bearing upon a question of jurisdiction. 
IN RE BaLas1 RANCHHODDAS 

(I. L. BR. 5 Bom., 680 


3. ——_—_—_—__———- Presentation of plaint.— 
Transfer of case.—A suit was instituted in Pubna, 
and on application to the High Court for authority 
to proceed with it in Pubna, the High Court ordered 
its trunsfer to Dacca, Instead of merely transferring 
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the suit to Dacca, the Pubna Court returned tho plaint, 
in order to its being presented anew in the Dacca 
Court. For the purpose of computing limitation, 
the suit was held to have been instituted on the day 
when it was admitted by the Pubna Court. TAKHUR- 
OODEEN MAHOMED EsHAN CHOWDHRY v. KURIM- 


BUX CHOWDHRY . : ‘ W. R., 20 
KHELLAT CHUNDER GHOSE vo. NUSSEEBUNISSA 
BIBEE ; : . ‘ 16 W. R., 47 

4, ——_—_—_—__—_—_— Presentation of plaint.— 


Placing petition on table.—It must be presented to 
the proper Court. The placing a petition on the 
table when the officer is not present is not a pre- 
sentation to him. Tas ULDEEN KHAN r. GHAFOOR- 
UL-NISSA . ; é 2 . 3N.W.,, 341 


The presentation of a plaint at the private resi- 
dence of the Munsif was held not a sufficient institu- 
tion of the suit. Jal Kuan v. HEERALAL 

(7 N. W., 5 


5. ———_—_—_—_——__ Presentation of plaint when 
proper Court was closed.—Where a plaintiff pre- 
sented a plaint to the District Court, the Munsif’s 
Court, in which he ought to have presented it, being 
then temporarily closed, it was held that the date on 
which the plaint was presented to the District Judge 
should be considered as the date of presentation to 
the proper Court. IN THE MATTBR OF THE PETITION 
OF GANESH SADASHIV . - & Bom,, A. C.,, 17 


6. ——_—_—_—_—_————_ Pluint presented during va- 
cation to wrong officer. — Where a plaint was present- 
ed to a Kurkun left in charge of a Court during 
vacation, and the cause of action on which the suit 
was brought became barred before the vacation ended, 
it was held that, as the Judge was the proper person 
to receive plaints, the presentation to the Kurkun 
was invalid, and did not prevent the period of limita- 
tion from running. NANDVALLABH v, ALLIBHAT 
IsyAGANI . . : 6 Bom., A. C., 264 


7. ——_—_—_—_——_—— Presentation of plaint when 
Coust was clored.—Where a plaintiff presented a 
plaint to the District Court, the Subordinate Judge’s 
Court in which he ought to have presented it being 
then temporarily closed, it was held that the District 
Court could not be considered a Court of first instance 
competent to receive the plaint. In re Sadashiv, 5 
Bom., 4. C., 117, overruled. Motilal Ramdas v. 
Jamnadas, 2 Bom., 42, followed. Ramaya ELAPA tr. 
MUHAMADBHAI . , . O Bom., 495 


8, ———_—_—_—__—_—— Presentation of plaint.— 
Computation of time.—The plaintiff’s suit was barred 
by the Limitation Act on the 11th of May 1870. 
His plaint was presented in the Court of the District 
Munsif’s Court of Cudderpah on the 21st of May. He 
had presented his plaint on the 5th May in the Court 
of another District Munsif who had no jurisdiction, 
and it was returned by the latter District Munsif on 
the 7th May, in order that it might be presented to 
the Court having jurisdiction to determine the suit 
within one month from the date on which. it was re- 


turned. Held that the plaintiff’s suit was barred by | 
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the provisions of the Limitation Act (XIV of 1858). 
CnElavu NanaraH GAvURI NANGIAH v. PIDATALA 
VENOCATUPPAH : : ‘ Mad., 407 


9. ———_—_—_—_—_—_—_—._ Presentation of plaint.— 
Sutt against minor.—Appoiniment of guardian ad 
litem.— Suit when instituted.—A suit to enforce a 
right of pre-emption in respect of a share of an un- 
divided village was instituted against the vendor and 
the purchaser, the latter being a minor, on the let 
June 1880. The instrument of sale was registered 
on the 9th June 1879. On the 14th June 1880, the 
Court in which such suit was instituted made an 
order appointing a guardian for such suit for the 
minor purchaser. Held, having regard to the provi- 
sions of section 4 of Act XV of 1877, and Ram Lal 
v. Harrison, I. L. R., 2 All., 882; and Skinner v. 
Orde, I. L. R., 2 All., 241: L. B., 6 I A., 126, that, 
for the purposes of limitation, such suit was insti- 
tuted, as regards the minor purchaser, on the 1st June 
1880, when the plaint was first presented, and not on 
the 14th June 1880, when the order appointing a 
guardian for such suit for him was made, and such 
suit was therefore within tnne. KHEM KARAN p, 
Har Dayat . : I. L. R., 4 All, 87 


10, ——_—_—_-——_—_—— Presentation of plaint.— 
Plaint not accepted on day it is presented.—A plain- 
tiff was held to be technically right in stating that 
the fact of his plaint not having been accepted on the 
day on which it was actually presented, ought not to 
deprive him of his right of suit. Youna@ v. Mao- 
COoRKINDALE . ‘ “ : 19 W. R., 159 


Il. Presentation of plaint in- 
sufficiently stamped.—Order for registration of 
plaint made after expiration of time.—Where a 
plaint, insufficiently stamped, was duly presented to 
a Court before the expiration of the time allowed by 
the Limitation Act, and was retained by the Court, 
the plaintiff being ordered within a limited time to 
supply the requisite additional stamped paper, which 
was done,— Held to be in time, although the formal 
order for registration of the plaint was not made 
until the period of limitation applicable to the case 
had expired. HipayuT ALI v. MArkRAJ Braum 

[3 N. W., 202 


Intaza Hossgin 0. HORRY PeRsHAD SINGH 
[7 W. R., 241 








13. Presentation. of plaint. 
—Return of plaint for amendment.—A plaint was 
presented to the Court on the day previous to the ex- 
piration of the time limited for suing, but it was 
returned to the plaintiff for the purpose of being 
amended by the insertion of the particulars required 
by Act VIII of 1859, section 26; ayd on the second 
day after (the intermediate day being Sunday), it was 
again presented, amended as required, and received. 
Held that the suit was commenced, for the purpose 
of saving the Statute of Limitations, when the plaint 
was first presented to the Court, and that it was 
therefore within time, notwithstanding the day when 
it was presented after amendment was beyond the 
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period of limitation. SHam Cuanp Koonpoo ». 
Katiy Kantuy Roy . Marsh., 386: 2 Hay, 314 


18. Presentation of plaint.— 
Computation of time from which tt runs.—W here the 
plaintiff within three years from the time the cause 
of action arose presented his plaint, which the Court 
returned to him for amendment but without specify- 
ing any time for such amendment, and the plaint was 
again presented and filed some days beyond the three 
years, and the defendants pleaded that the suit was 
barred,— Held that the date of commencing the 
action was that of the original presentation of the 





plaint. IsmariL SanEB v. ARUMUGA CHETTI 
(1 Mad., 427 
GREEsSH CHUNDER SINGH v. PRan KISHEN 


BHUTTAOHARJER : : 7 W. R., 157 
MENGUR Mounpur vo. Hurge Monvun THAKkoor 
[23 W. R., 447 
Ram Coomar SsHana v. DwarKanatHu Hazpa 
(56 W. R., 207 
HUSRUTOOLLAH v. ABOO ManHomED ABDOOL 
KADE: . ‘ ; ‘ W.R., 38 





14, Presentation of plaint.— 
Institution of suit.— Return for amendment.—Under 
the provisions of Act IX of 1871, a suit is instituted 
when a plaint is presented to a proper officer. The 
plaintiff, the limitation of whose suit expired on 5th 
October, presented his plaint to the Subordinate 
Judge on 20th September, improperly stamped, and 
it was returned to him with an order to make the 
deficiency good, without any time being specified 
within which the order was to be carried out. A 
vacation supervened. The deficiency was supplied, and 
the plaint accepted on 4th November, or eleven days 
after the Court opened. The defendant pleaded limit- 
ation, Held that the date of presentation being taken 
as the date of institution for the purpose of calcu- 
lating limitation, the suit was instituted within time. 
Bra@xe BrauM v. Yusur Aut . 6N. W.,, 13890 


156. ————- Date from which appeal 
considered as instituted.— Memorandum of appeal re- 
turned for correction.— Where an appellant presented 
an appeal within the period of limitation prescribed 
therefor, and the Appellate Court returned the memo- 
randum of appeal for correction without specifying 
a time for such correction, the appeal again presented 
some days after the period of limitation was presented 
within time, the date of its presentation being the 
date it was first presented. JAGAN NaTH vo. LALMAN 


(I. L.R., 1 All, 260 


16. Civil Procedure Code, 
1877, 8. 54 (b).—Appeal when presented.— Memo- 
randum of appeal insufficiently stamped.—Limite 
atton.—For the purposes of limitation, an appeal is 
preferred when the memorandum of appeal is 
presented to the proper officer, and not when, where 
the memorandum of appeal is insufficiently stamped 
and is returned in order that the deficiency may be 
supplied, it is again presented. When an Appellate 
Court returns an insufficiently-stamped memorandum 
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of appeal, in order that it may be sufficiently stamped, 
it should fix a time within which the deficiency is to 
be supplied. Sako PagraB NaRarn SinGH 0. SHEO 
GHOLAM SINGH ‘ . LL. R,, 2 All, 875 


17. Amendment of decree, 
Application for.—Civil Procedure Code, . 206.— 
Under a proper interpretation of the preamble and 
section 4 of the Limitation Act (XV of 1877), the 
rule of limitation is confined to the litigants, and is 
inapplicable to acts which the Court may or has to 
perform suo motu. Section 206 of the Civil Procedure 
Code empowers a Court of its own motion to amend 
its decree, and the mere fact that one of the parties 
has made an application asking the Court to exercise 
that power will not render the action of the Court 
subject to the rule of limitation. Roberts v. 
Harrison, I. L. R., 7 Cale., 333; Vithal Janardun 
v. Rakmi, I. L. R., 6 Bom., 686; and Kylasa Goundan 
v. Ramasami Ayyar, I. L. B., 4 Mad., 172, referred 
to. Duan SINGH v. Basant SINGH 

[LL. R.,8 All, 518 





18, ———_—___——- Amendment of plaint.— 
Civil Procedure Code, 1877, s. 53.—The plaint ina 
suit for money charged upon immoveable property, 
which described such property as “the defendant’s one 
biswa five biswansi share within the jurisdiction of 
the Court,” was presented on the 21st November 
1878 within the period of limitation prescribed for 
such a suit by Act XV of 1877. It was subsequently 
returned for amendment, and, having been amended 
by the insertion of the words “in mouza S., pergunnah 
S.,” after the word “share,” was presented again on 
the 8th January 1879 after such period. Held that 
the date of the amendment of the plaint did not 
affect the question of limitation for the institution of 
the suit, and the return of the plaint for amendment 
and its subsequent presentation and acceptance by the 
Court did not constitute a fresh institution of the 





suit. Ram LAL v, HARRISON 
(I. L. R., 2 AIL, 882 
19. Application, Return of, for 


amendment.—Where an application is returned for 
amendment, the period of limitation counts from the 
first presentation. CHOWDHRY PURLADH Maua- 
PATTUR t. CHOWDHEY JONARDUN MOHAPATTUR 
W. R., Mis., 15 


Contra, GovrR Monun SuRMAH ». JUGGERNATH 
ACHARJRE ‘ : . 14. R., 446 


20. ———____—_—_—_——— Pauper suit.—Civil Pro- 
cedure Code, s. 308.—Calculation of period of 
limttation.—Under section 308 of Act VIII of 1859, 
and the Limitation Act, 1859, in computing the period 
of limitation in a pauper suit, the commencement of 
the suit must be reckoned fsom the day when the 
application to sue in formd pauperis was filed, and 
not from the day the application was admitted. 
GoLvoxnatH Dorr v. Seeraram Gowre 

[W.R., F. B., 53: 1 Ind. Jur., O. 8., 66 


SEETABAM GOWER v. GoLUCKNATH DuTtr 
{Marsh,, 174: 1 Hay, 378 
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21, ———_—————_ Suitn formd pauperis.— 
Payment of Court fees by petitioner.— Civil Pro- 
cedure Code, 1859, ss, 308-310.— Date of institution 
of suit.—Where a person, being at the time a pauper, 
petitions, under the provisions of Act VIII of 1859, 
for leave to sue as a pauper, but subsequently, 
pending an enquiry into his pauperism, obtains funds 
which enable him to pay the Court fees, and his 
petition is allowed upon such payment to be 
numbered and registered as a plaint, his suit shall 
be deemed to have been instituted from the date he 
filed his pauper petition, and limitation runs against 
him only up to that time. SKINNER v. OrDE 

[I. L. R., 2 All, 241 
L.R., 6 I. A., 126 


Reversing the decision of the High Court 
[I. L. R., 1 All, 280 


22. ——_—— Ezxplanation.— Petition 
tn suit in formd pauperis.—Civil Procedure Code, 
1859, s. 308.— A. put in a petition to sue in formd 
pauperis for possession of certain foreclosed pro- 
perty within the time specified by the Limitation 
Act, but on her failing to appear on two occasions 
when called upon to give evidence of her pauperism, 
the case was struck off so far as the application to 
sue in formd pauperis was concerned, At the in- 
stance of 4. the case, however, was again reopened, 
and a date fixed for her appearance. Two days prior 
to this date, but at a time beyond the limit tixed by 
the Limitation Act, A. put in a petition asking that 
the petition which she then made to have her suit 
proceed as an ordinary suit might be joined with her 
application to sue tr formd pauperis, aud the suit 
be duly tried in the ordinary way. She also paid in 
the regular amount of stamp duty for an ordinary 
suit. On the point of limitation,—Held that the 
plaint must be considered as filed, not on the day of 
filing the application to sue in formd pauperis, but 
on the day on which the stamp duty was paid, and 
application made to have the suit tried in the ordi- 
nary way. The explanation to section 4 of the Limit- 
ation Act only applies in cases where, under section 
308 of the Civil Procedure Code, the application for 
leave to sue in formd pauperis is granted, and the 
application numbered and registered as a suit. 
CaunpgR Mouun Koy ». Buvson Mowini DABEA 

as [1. L. R., 2 Cale., 389 


23. Application to sue in 
formd pauperts.— Renewal of application.—An 
application to sue as a pauper having been refused, 
on the ground that the suit was barred by limitation, 
the High Court on revision permitted the applicant 
to renew his application to the Court below. The 
Judge verbally rejected this application, saying he 
would deliver a written judgment. Before the 
written judgment was delivered the applicant offered 
to pay the usual Court fees, and asked that the peti- 
tion might be taken as a plaint filed on the date of 
. the first application: this was mentioned and refused 
in the written judgment. Query,— Whether the rul- 
ing in Skinner v. Orde, I. L. R., 2 All., 241, could 
be held to apply. Ram Sanat Sine v. MANIRAM 

[I. L. BR. & Cale. 807: 6 C. L. B., 223 
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—————_——_—___———. dot XIV of 1859, +. 1.— 
Claim against company being wound up.—Com- 
mencement of suit.—Where A. applied to the Court 
to realise a claim against a company which was 
being wound up by the Court,—Held that he was 
prosecuting a suit in Court within the meaning of 
section 1 of Act XIV of 1859. He commenced his 
suit when he first sent in his claim to the official 
liquidator. In THE MATTER OF AOT XIX oF 1857 
AND THE GANGES Steam NaviGaTION COMPANY. 
RoOBERTSON’sS CASE . 2Ind Jur, N. S., 180 


25. ——_——____—_——. Appeal by prisoner in 
jail. Presentation of petition to officer in charge 
of jail.—In the case of appeals by prisoners in jail, 
presentation of the petition of appeal to the officer 
in charge of the jail is, for the purpose of the 
Limitation Act, equivalent to presentation to the 
Court. QUEEN-EMpREsS v. LINGAYA 

[l.L. B., 9 Mad, 258 


26. Applications.—Rules of 
Court.—Applications of urgent nature.—The rules 
of the Court, prescribing certain hours for the receipt 
of petitions and hearing of motions, cannot operate to 
alter the period of limitation prescribed by law, so 
as to exclude urgent applications made at any time 





inthe day. IN THE MATTER OF Despurtry SINGH 2. 
DoonaRk Roy . 5 : . LOL RB. 291 
27. Filing appeal after pre- 


scribed time.—Removal from file,--When a petition 
of appeal has been registered ufter lapse of the time 
allowed by law, the Judge has power, on discovery 
thereof, to reject or to remove it from his file. 
JA¥vER HOSskIN v. MAHOMED AMIR 

{(4B.L,.R., Ap., 103: 18 W. B., 361 


s. & (1871, 8. 5). 


See AkT. 165 (1871, arr. 158). 
(I. L, R., 2 Bom., 673 
See APPEAL IN CRIMINAL CASES—ACQUIT- 
TALS, APPKALS FROM— 
[Il.L. R., 2 Calc., 436 
See APPRAL TO Privy CoUNOIL—PRAOCTIOB 
AND PHOCEDULE—TIME FOR APPEALING. 
(iI. L. R., 2 Calc., 128 
Sea Court Frrs Act, 1870, sou. I, ants. 
44ND 5 . £ELR. 9 Mad, 


1. Exception to section 
Special law.—The exceptions contained in section 5 
of Act IX of 1871 apply only to cases dealt with 
under the General Act of Limitation. Tare Sine o. 
VENKATA RAMIER ; LL.B. 3 








2, Time during which Court 
is closed.—The time that the Courts are closed must 
be deducted in computing the period of limitation. 


MANEERUN v. LUTEEFUN . . 3W.R.,, 46 
Contra, RAMASAMY CHETTY v. VBENKATACHET- 
Tapaty CHETTY , P . 2 


_—_ Time expiring when Court 
da closed.—Whien the time for doing an act expires 
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whilst the Court is closed, the act, if done on the day 
on which the Court is next open, will be held to be 
done within time. Mucuun Koorr v. LALJIEE 

[2 N. W., 112 


AIJMUDDIN 0, MATHURADAS GORADHAN Das 
{11 Bom., 206 


NARAYAN MANDAL v. BENI MADHAB SIRCAR 
(4 B.L.R., F. B, 32: 12 W.R.,, F.B., 21 


4, ———_——__—_——— Appeal.—Holiday, Time 
expiring on.—When the last day for presenting an 
appeal falls upon a Sunday or close holiday, an addi- 
tional day is to be allowed for the presentation of the 
memorandum of appeal. Ex PARTR KkISHNA PADHE 
[6 Bom., A. C., 50 


MosvurRvF ALI CHOWDHRY v. JANOKENATH 
ODHICAREE W. R., 1864, Mis., 40 


Bisnen Prerxasn Narain SINGH vt. BaBooa 
MIsSsER , ‘ ; . 8W.R., 73 


This section overrules the following cases, decided 
under the Limitation Act of 1859 :— 


Kagopiz Late. Brswasv KUNWAR 
(4B.L. R., A. C., 181: 13 W. R., 122 


RasxRistro Roy v. Dinopunvoo SuRMA 
[B. L. R., Sup. Vol., 360 
8.C.3 W. R., 8. C. C. Ref, 5 


Dewan Att v. Monsoon Aut . 11 W.R., 259 


KUDOMESSUREE DossEe v. EMAM ALI 
[20 W. R., 167 


CoLiis v. TARINEE CHURN SINGH 
{3 W. R., 210 


Hoxrer Ram Doss v. MIHEE Ram Goaookk 
6 W.R., 39 


5. ——————- Suit on promissory note on 
demand.—Closing of Court.—A suit on a promis- 
sory note payable on demand, dated the 14th Novem- 
ber 1867, was filed on 14th November 1870, that 
being the first day on which the Court was open 
after the Durga Puja holidays: the 18th November 
was a Sunday. Held, the suit was not barred. 


ABDUL ALI v. TARACHAND GHOSE 
(6 B. L. R., 292 


S. C. on appeal TARACRAND GHOSE v. ABDUL 
Aur . 8BLR,, 24: 16 W.R., 0.C,,1 


Muuras v. Ram Dyas 3 Agra, 319 


6, ——_—____—_——_ cl. (8).—Time exptring 
when Court is closed.— Where a suit was filed in the 
Munsif’s Court on the day on which the Court re- 
opened after the vacation, but the Munsif found he 
had no jurisdiction, and on the same day the suit was 
filed in the Small Cause Court,—Held, the plaintiff 
could not claim the benefit of section 5, clause (a), 


as to the time during which the Munsif’s Court was _, 


closed, because the suit was not instituted in the 
Small Cause Court on the day on which that Court 
reopened. ABHOYA CHURN CHUCKERBUTTY 2. 
Govur Mouvn Dorr ; . 24 W.R,, 26 
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7. =— Holiday.—Act XI of 1865, 
s. 21.—By section 21, Act XI of 1865, notice of 
application for a new trial must be filed within seven 
days from the date of the decision. When the decree 
was made on 6th November, and the Court was 
closed on 12th, 13th, 14th, and 15th,— Held an appli- 
cation filed on the 16th wasin time. Grriza BHUSAN 
HoupaRr v. AKHAY NIKARI 
[6 B. L. BR. Ap., 57, note: 18 W. R., 105 


8, ——_—___—_—_—— Time for institution of suit 
expiring when Court is closed.—Held that where 
the period of limitation prescribed for a suit expired 
when the Court was closed for a vacation, and the 
Court, instead of reopening after the vacation on the 
day that it should have reopened, reopened on a later 
day, and the suit was instituted when it did reopen, 
it was instituted within time. BisHan CHAND ». 
I. L. R., 1 AL, 263 





AHMAD KnAyN . . ; 


9. Adjournment of Court with 
Office opened during adjournment for reception of 
plaints, &c.—Where a District Court was adjourned 
for two months, but the notification stated that the 
Court would be open twice a week for one hour for 
the reception of plaints, petitions, and other papers,— 
Held, per curiam (INNES, J., dissenting), that the 
Court was not closed till the last day of the ad- 
jourmnent within the meaning of section 5 of the 
Limitation Act, 1877, so as to allow an appellant to 
present his appeal on the day the Court reopened 
after the adjourmnent, the appeal time having ex- 
pired during the adjournment. Nacuiyappa MuDALI 
vw. AYYASAMI AYYAB I. L. R., 5 Mad, 188 


10. Time for presenting ap- 
peal expiring during the vacation—Wherc the 
period of limitation for the filing of an appeal has 
expired during vacation, a party to a suit has a right, 
under the provisions of the Limitation Act (XV of 
1877), to have his appeal admitted on the day the 
Court reopens, and the Prothonotary of the High 
Court has power to reccive and file a memorandum of 
appeal on that day. Kina ». KIna 

[I. L. R., 6 Bom., 487 


lL. ———__————— Computation of period of 
limitation —Holiday.—On the 13th April 1883 (cor- 
responding with the lst Bysack 1290) the plaintiff 
instituted a suit to recover money due on a simple 
unregistered bond, dated 8th Bysack 1286, and re- 
payable on the 30th Cheyt 1286 (corresponding with 
the 11th April 1880). The 12th April 1883 (30th 
Cheyt 1290) was a holiday. Held that limitation 
began to run on the 12th April 1880, and that the 
suit was therefore barred. DsB NARAIN SINGH ». 
IsuaN CHUNDER MALO , 13 C, L. R.,, 158 


12. —————_—_—_——___ Suit for an account from 
agent.—Courts being closed.*Although a suit to 
recover moneys or obtain papers or accounts from an 
agent must, under section 30 of Bengal Act VIII of 
1869, be instituted within one year from the deter- 
mination of the agency, yet, if on the last day of such 
year the Courts be closed, the suit will, under sec- 
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tion 5 of Act XV of 1877, not be barred if filed on 
the first day of the reopening of the Court, GoLaP 
Coanp NOWLUCKHA »v. KRisHto CHuNDER Dass 
Biswas . ; i. L. R. 6 Cale. 314 


138, ——_-——————- Time for presenting 
plaint.— Beng. Act VIII of 1869, s. 31.—The pro- 
visions of section 5 of the Limitation Act (XV of 
1877) apply equally to suits under the Bengal Rent 
Act (Bengal Act VILI of 1869). Ina suit for rent, 
where it appeared that a deposit had been made in 
Court under the provisions of the Bengal Kent Act 
(Benyal Act VIII of 1869), and that the six months 
allowed by section 31 of that Act for the purpose of 
instituting a suit had expired on a day when the Court 
was closed for an authorised holiday, but that the 
plaint had been filed on the first day the Court re- 
opened,— Held that the provisions of section 5 of the 
Linitation Act (XV of 1877) applied to such cases, 
and that, consequently, the suit was not barred. 
Golap Chand Nowluckha v. Krishto Chunder Das 
Biswas, 1. L. R., & Calc., 314 ; and Hossein Ally v. 
Donzelle, I. L. R., 5 Cale., 906, followed. Purran 
Chunder Ghose v. Mutty Lalt Ghose Johiri, I. L. R., 
4 Calc., 50, dissented from. KnOSHELAL MAHTON 
eo. GunEsH Dutt alias NANHOO SINGH 

(I. L. R., 7 Calc., 680 


14, ——_——————_ Suit to compel registra- 
tion.— Registration Act, III of 1877, s.77.—The pro- 
visions of section 5 of Act XV of 1877 apply to suite 
instituted under the provisions of section 77 of the 
Registration Act (111 of 1877). NigaBuTooLtya v. 
Wazikz ALI 

[I. L. R., 8 Cale., 910:10 C. L. R., 383 


1. ——__—_—— Civil Procedure Code, 
1877, 8. 561.—Time for filing objection.— Holiday.— 
Where the time for filing objections under section 561 
of the Civil Procedure Code expired on a day when 
the Court was closed, and objections were filed on the 
day the Court reopened,—Held that such objections 
were filed within time. BAGHELIN v. MATHURA 
PRASAD , é : . LL.B. 4 All, 480 


16. —————- Civil Procedure Code, s. 
561, Objection under.—Section 5 of Act XV of 1877 
does not apply to an objection under section 561 of 
the Procedure Code. KALLy PRosuNNo BISwas v. 
MuNGALA DassEE . . LL. R., 9 Calc. 631 


V7 ———__-_——_——— Objections to decree,— 
Civil Procedure Code, 1877, s. 561.—Exrtension of 
time.—The seven days within which a notice of 
objections to a decree by a respondent under section 
561 of the Code must be given, is not a period to 
which the provisions of paragraph 2 of section 5 of 
the Limitation Act can be extended, and the Court 
has no discretion to extend the period. DrGahsrr 
Mozumpar ». Katiynatu Roy 

[I. L. R., 7 Calc. 654: 9 C. L. R., 265 


18. Objections taken under s. 
348, Civil Procedure Code, 1859.— Withdrawal of 
appeal.— Ground for admitting appeal after time 
—-The circumstance that a respondent who has taken, 
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or intended to take, objections, under section 348 of 
the Code of Civil Procedure, to the decree of the 
Court of first instance, at the hearing of an appeal 
already preferred by his opponent, has been prevented 
by the withdrawal of the appeal from having his 
objections heard, does uot constitute a sufficient cause 
for admitting a cross-appeal by such respondent after 
the prescribed period, Act) IX of 1871, section 5. 
The High Court may consider and determine upon 
the sufficiency of the reasons which a Judge has given 
for admitting an appeal after the lapse of the period 
limited for that purpose by law. Afowri Bewa v. 
Soorendra Nath Roy, 2B. L. R., A. C., 184210 W. 
R., 178, followed. SurpuHar Dayast »v. RAGHU: 
NATHJI VASANJI : , . 10 Bom., 307 


19. ————_-_——_—_— Admission of, after limit. 
ed period.—Grounds for admission after time—— 
Sufficient cause for delay.—Act VIII of 1859, «. 
833.—As to what will be considered sufficient cause 
for delay in filing appeal and be ground for admitting 
a petition of appeal after the time limited by Act 
VIII of 1859, section 333, SxKCRETARY OF STATE ». 
Mutu SawMy 

[4 BL. RR. Ap. 84: 18 W. R., 245 


20. ——_—_—__—— Calculation of period 
allowed for.—Reasonable ground for enlarging 
time —Review.—The plaintiff, against whom a decree 
had been given, did not appeal within the twenty days 
allowed for that purpose ; but, after the expiration of 
more than a month, he made an application for a 
review of judgment, which was refused after nine 
months. Nineteen days later he applied to have the 
time for filing his appeal enlarged. Jfeld that the 
application was not inade in time. Sufficient cause 
was not shown for not having presented the appeal 
within the limited period. In calculating the number 
of days limited for appealing, the period occupied by 
the Court in disposing of an application for review 
presented during the time limited for appealing, must 
not be reckoned. Noso KissEn SINGH v, KAMINKER 
Dassre. ; . BL. R., Sup. Vol. 849 
(2 W. R., Mis., 35: Bourke, A. O. C., 88 


21, ————__—_—_——- Appeal preferred after 
time, Admission of.—Cround for delay.—In a case 
decided by a Deputy Collector, an appeal was preferred 
to the Collector, who rejected it, holding that he had 
no jurisdiction, An appeal was then preferred to the 
Judge, who also rejected it, on the ground of want of 
jurisdiction, and referred the parties to the Collector. 
The Collector accordingly tried the case, but his 
proceedings were quashed by the High Court as being 
without jurisdiction. The parties then applied to the 
Judge for a review of his order, which he refused to 
grant, suggesting an appeal. They accordingly filed 
an appeal, and the Judge reversed the order of the 
Deputy Collector. Jield that the Judge, not having 
admitted the review as he might have done, was at 
liberty to treat the appeal as one filed after time on 
sufficient reasons assigned for the delay. TRox¥- 
LUCKHNATH CHUCKERBUTTY v, JHABBOO SHAIKH 

[10 W. R., 334 
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23. Delay in appealing.— 
Application for review.—An application for review, if 
made within reasonable time and with due diligence, is 
a sufficient cause for delay in preferring an appeal, if 
the appeal is preferred as speedily as may be after the 
other proccedings. KULLER SINGH vo, JEWAN SINGH 
[22 W. R., 78 





23. Appeal admitied out of 
time.— Review pending.—TZime excluded.— Review 
when excuse for delay.—In calculating the period 
allowed by the Limitation Act, 1877, for presenting an 
appeal, the time during which an application for re- 
view of judgment is pending cannot be excluded as a 
matter of right. But, if an application for review 
has been presented with due diligence, and admitted, 
and there was a reasonable prospect that the peti- 
tioner would obtain by the review all he could obtain 
by appeal, the Court would be justified in admitting 
‘an appeal presented out of time. VasubgvA v. CHU- 
NIASAMI : : . Lu.k,'7 Mad, 684 





24, Time for preferring.-— 
Pendency of application for review.—In computing 
the period within which an appeal may be preferred, 
the time during which an application for review was 
pending is to ve excluded. IN THE MATTER OF THE 
PETITION OF BROJENDKO CoomaR Roy 

(B. L. R,, Sup. Vol, 728: 7 W. R., 528 


PortsuH Naru Roy v. GorPaL KEIsTo DEB 
{15 W. R., 61 


25. Date from which time for 
appeal runs where an application for renew is 
admitted. Whether a review order is rightly made 
upon legal grounds or not, when once made it has the 
effect of reopening the hearing and of causing the 
judgment passed upon such hearing to be the final 
judgment as regards the parties to that review ; 
consequently any such parties’ right of appeal against 
the decretal order runs from the time of the final 
order on review, even if the Appellate Court should 
put usido the review matter. Roop Katez Koorr 
w. DootaR PANDEY . ‘ . 20W.R,, 101 








36, ———___-—_—_——— Delay in filing. —Grounds 
for delay.—Delay in preferring an appeal should be 
explained. Inasmuch as a new statement of the luw 
by the High Court is not a sufficient excuse for delay in 
applying for a review of judgment, it is still less an 
excuse for delay in appealing against a judgment. 
Mowat Bewa v. SOORENDRANATH Roy 

(2 B.L. R., A. C., 184:10 W. R., 178 


Ampa Nasuya v. GaJAN SHUTAR 
(2B. L. RB. Ap. 35: 11 W. R., 180 


37, ——_—_____—__—_ Time for appealing.—Al- 
€eration in law.—An appeal will not be allowed after 
the time for appealing has expired, merely because 
a judgment altering the view of the law which pre- 
vailed at the time of the decision of the original suit 
has subsequently been given by the High Court. 
Maxuun Naikis v. Mancuanp LapHasnal 

[5 Bom., A. C., 107 
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28. Sufficient cause for admis- 
ston of appeal after time.— Appellate Court.—A cer- 
tain suit was dismissed on the 26th J uly 1875, on which 
day the plaintiff applied tor a copy of the Court’s 
decree. She obtained the copy on the 31st July, and 
on the 3lst August, or one day beyond the period 
allowed by law, she presented an appeal to the Ap- 
pellate Court. She did not assign in her petition any 
cause for not presenting it within such period, but 
alleged verbally that she had miscalculated the period. 
The Appellate Court recorded that it should excuse 
the delay, and admitted the appeal. Held that there 
was, under the circumstances, no sufficient cause for 
the delay. An Appellate Court should not admit an 
appeal after the period of limitation prescribed there- 
for without recording its reasons for being satisfied 
that there was sufficient cause for not presenting it 
within such period. ZaIBULNIS8A Bisr v. KULsUM 
BIBI. : ; . j%&dL.R.,1 All, 250 


29,0 ——————_————._ Suits under Act X of 
1859.—Ctvil Procedure Code, 1859, s, 333.—Act X of 
1859, 8. 161.—Although in computing the period of 
limitation ia suits under Act X of 1859 nv deduction 
was allowed as in section 14 of Act X1V of 1859, yet 
section 161 of Act X of 1859, read together with 
section 333 of Act VIII of 1859, gave the Court dis- 
cretion to allow an appeal to be presented after time, 
on the ground that its pendency in a Court that had 
no jurisdiction was ‘ sufficient cause for delay.” 
MovpuoosoepuN Mosoompag v. BuosjonatH Koonxv 
CHOWDHRY ; ‘ . 5 W.R., Act X, 44 


But see KALEE KisHorg Pavuu v. Monee Ram 
SINGH, : - ESW.R., Act X, 46 


30. ——__—_____——_ Admission of appeal after 
time.— Discretion of Judge.—It is in the discretion 
of the Judge to consider whether sufficient cause has 
been shown for the non-presentation of an appeal in 
proper time, owing to delay on the part of the Col- 
lector, to whom the appeal was wrongly preferred in 
the first instance, and the High Court has no author- 
ity to interfere with such exercise of discretion by 
the Judge. Rascoomar Koy v, Manomep Wais 

[7 W.R., 337 


31. ————__-—————- Power of Division Court 
to set aside order of single Judge udmitting appeal 
after time.— Held that the order admitting an appeal 
after time, made ex parte by a single Judge of the 
High Court sitting to receive applications for the ad- 
mission of appeals, under a rule of the Court made in 
pursuance of 24 and 25 Victoria, Cap. 104, section 18, 
and the Letters Patent of the Court, section 27, was 
liable to be impugned and set aside at the hearing by 
the Division Court before which it was brought for 
hearing, on the ground that the reasons assigned for 
admitting it were erroneous or inadequate. DUBEY 
SaHal eo, GangsuHi Lan . . . LL. B.,] AlL, 34 


32. Appeal filed after time,— 
Order under cl. b, 8. 5, of the Limitation Act (IX 9 
1871).—An order made ex parte under clause (6), 
eection 5, of the Limitation Act of 1871, permitting 
an appeal to be registered although filed beyond time, 
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may, on proper cause being shown, be set aside by 
the Court which made it ; but such an order made by 
a District Judge cannot be afterwards cancelled by 
a Subordinate Judge upon the appeal coming on for 
hearing before him. JHOTER SAHOO v. OMESH 
CHUNDER SIRCAR I. L. R., & Cale,, 1 


33, ———___——_———- Admission of appeal out 
of time.—Ex parte order set aside at hearing.—An 
order made er parée, under section 5 of the Limita- 
tion Act, 1877, admitting an appeal after the period 
prescribed therefor, may be set aside on proper cause 
being shown by the Court which made it. Vxn- 
KATBAYUDU v. Nacapu . IL. R.,9 Mad, 450 


See MOSHAULLAH 0. AHMFEDULLAH 
[I. L. R. 18 Calc., 78 


4, —_———. and s.14.—Ground for 
admission of appeal after time.—The circumstances 
contemplated in section 14 of the Limitation Act, 
1877, will ordinarily constitute a sufficient cause in 
the sense of section 5 for not presenting an appeal 
within the period of limitation. BALVANT SINGH ». 
GuMaNI Ram . - LL.B, 5 All, 591 





35. Review.—Application for 
review,— Sufficient cause for delay.—Pendency of 
second appeal.— Ignorance of effect of judgment.— 
G., obtained a decree against M. in the Court of the 
Subordinate Judge of Ahmedabad for the refund of 
a certain sum of money alleged to have been illegally 
levied by B. as inamdar for local fund cess due for 
certain years. In appeal, the District Court on the 
21st March 1882 varied the decree, and reduced the 
amount. On second appeal the High Court, on 28rd 
June 1882, dismissed the appeal, on the ground that 
the lower Courts had no jurisdiction, the suit being 
a Small Cause Court suit. The decree of the Dis- 
trict Court consequently remained in foree. In 
July 1882 G. brought a second suit aguinst M. in 
the Small Cause Court at Ahmedabad for moncys 
illegally levied by MM. in subsequent years. The 
Judge of that Court held that the decree in the for- 
mer suit passed on 21st March 1881 estopped JZ. 
from disputing G.’s claim, and that the matter was 
res judicata. M. then procured the proceedings in 
the Small Cause Court to be stayed, and on the 18th 
November 1882 applicd to the District Court for a 
review of its decree of 21st March 1881. The Dis- 
trict Judge granted the review on the ground that 
the time lost by HY. in the prosecution of the second 
appeal should be excluded from computation, and 
that the subsequent delay was justified by the fact 
that M. was not aware of the effect of the decision in 
the first suit until informed of it by the Judge of the 
Small Cause Court at the hearing of the second suit. 
On appeal to the High Court,—Held, reversing the 
order of the District Judge, that the circumstances 
did not justify the admission of M.’s application for 
review after the expiration of the ninety days allowed 
by the Limitation Act, The pendency of an appeal 
is not a “sufficient cause’? for not presenting the 
application earlier within the meaning of section 5 
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of the Limitation Act, XV of 1877. GuLam Hussaw 
MAHAMED vt. Musa Miya Hamap Ani 
[I. L. R., 8 Bom., 260 


36. Ground for non-prosecu- 
tion of appeal.—The fact that the plaintiff’s attor- 
ney on being served with notice of appeal failed to 
notice that a party who had been a defendant in the 
Court below had not been made a respondent in the 
appeal, coupled with the fact that the application 
made by the plaintiff to make such defendant a part 
Sasa Ue after the period of limitation had expi 
was not made at the carliest opportunity possible, is 
not a sufficient ground under section 6 of the Limit- 
ation Act for non-prosecution of the appeal within 
the period allowed. CoRPORATION OF THE TOWN OF 
CaLoutta v. ANDERSON . I. L, R., 10 Cale, 445 


37. Mistake of counsel.—De- 
lay.— Sufficient cause.’—In a suit between A. and 
B., heard on the 29th January 1883, a certain cone 
veyance was filed with the plaint, but up to the hear- 
ing this conveyance had been protected from dis- 
covery. .B.’s counsel had, however, had a copy thereof 
delivered to him at the time B.’s written statement 
was being drawn, and a copy briefed to him at the 
hearing. At the hearing 4.’s counsel stated that the 
effect of the conveyance was to vest the entirety of a 
certain property in 4.; this view was accepted by 
B.’s counsel, who did not read the conveyance. The 
only issue in the case was “ who was in possession of 
the property,” and the Court decided this issue on 
the 6th February in favour of the plaintiff. On the 
26th February 2. brought a suit against 4. to set 
aside this conveyance on the ground of fraud. And 
in certain proceedings in this case taken on the 3lat 
March, B.’s counsel discovered, as he alleged for the 
first time, that, under the conveyance, a moiety of a 
seven twenty-fourth share remained in B. On that 
day instructions were given to #.’s counsel to draw 
up @ petition of review of the judgment of the 6th 
February. This petition, owing to the Easter vaca- 
tion, was not, and could not have been, presented till 
the 9th April. In deciding whether 2B. had shown 
“sufficient cause”? within the meaning of section § 
of the Limitation Act, for not making the applica- 
tion within the time allowed by law, the Court, fol- 
lowing the principles Inid down by Bowen, L. J. in 
In re Manchester Economic Building Society, L. R., 
24 Ch. D., 488, in its discretion, held that “ sufficient 
cause” had been shown by B. Anderson v. Corpo- 
ration of the Town of Calcutta, J. L. R., 10 Cale., 
445, distinguished. IN THE MATTER OF THE PRTI- 
TION OF SOLOMON. GoPAUL CHUNDER LAHIRY ». 
SOLOMON. ; I. L. R., 11 Cale., 767 


In the same case on appeal,— Held, on the facts, 
that there was no “ sufficient cause” for not making 
an application for review within the time limiied b 
section 6 of the Limitation Act, 1877, QGopan 
CHUNDRA LANIRI vo. SOLOMON 


(I. L. B., 18 Cale. 62 





38. ——_——_— Discretion of Court to 
admit appeal after time.—Exercise by Court of the 
discretion given to it by section 5 of the Limitation 
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Act, 1877, by making person a respondent when the 
time for appealing against him had expired. Man- 
1okyA Moyes v. Borova Prosan MOOKERIRE 

(I. L. R., 9 Cale., 365: 11 C. L. R., 480 


39. Appeal in pauper suit,— 
Application for review.—The language of the Limit- 
ation Act precludes any other construction than that 
while a pauper may apply for a review of judgment 
with the same indulgence as to delay in making the 
application as a person who is not a pauper, yet, in 
making his application for leave to appeal, similar 
indulgence is not extended to him. LaxksHM ». 
ANANTA SHANBAGA IL. R., 2 Mad., 280 


. 40. ——_—_—— Sufficient cause.—Pover- 
ty.— Admission of appeal after time.—Poverty is 
not “sufficient cause,” within the meaning of sec- 
tion 6 of the Limitation Act, Act XV of 1877, for 
admitting an appeal after the ordinary period of 
limitation prescribed therefor has expired, MosHavuL- 
LAH v, AHMEDULLAH . LL.B. 18 Cale., 78 











4), ———___—_——— Discretion of Court.— 
Appeal out of time, Admission of.—Section 6 of the 
Limitation Act gives a discretion to a Court to admit 
an appeal fil-d out of ‘time. 4. valued his suit at 
R18,000, which was reduced to less than 485,000 by 
the Court of first instance at Rajshahye. A decree, 
dated the 20th December 1883, was given against 
the defendant, who applied for copies on the 3rd of 
February, and the decree was ready on the 7th. The 
defendant was apparently undcr the impression that 
the appeal would lie to the High Court; but on the 
16th of March a letter was despatched by his Cal- 
cutta agent informing him that he was mistaken and 
that the appeal lay to the District Judge. This letter 
reached Rajshahye on the 17th, and the appeal was 
filed on the 28rd of March. Held that, under the 
circumstances, the Court might admit the appeal in 
the exercise of its discretion under section 5 of the 
Limitation Act. Huro CuunbrER Koy v. SURNA- 
MOYI . ; I. L. R., 18 Calc., 266 


s. 6 (1871, s. 6). 
See 8.14 . . LL.B, 8 Bom., 529 


1, Act IX of 1871, s. 6.—Rules 
for computing limitation.—Though by section 6 of 
the Limitation Act, 1877, nothing in that Act affects 
the period of limitation prescribed by any special or 
local law for any suit, appeal, or application, still the 
rules prescribed by that Act for computing the 
period of limitation are applicable to such suit, ap- 
peal, or application. Section 6 of Act IX of 1871 
contrasted with section 6 of Act XV of 1877. Br- 
Hawt LALL MOoKERJEE v. MUNGOLANATH MOOKER- 
JEE . LOR, 6 Cale, 110:4C.L. BR. 371 








3, ———_—__—___—_—— Act 1X of 1871, 8. 6.—Sec- 
tion 6 of Act 1X of 1871 and section 6 of Act XV 
of 1877 compared. GoLarp CHanp NOWLUCEHA ». 


Kartsuto CHUNDER Dass Biswas 
[1.L. BR. § Calc., 314 
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3. Special luw of limitation. 
—In the absence of a special provision applicable to 
Special laws, the general rule that when limitation 
once begins to run it continues to run, and its opera- 
tion is not liable to be suspended either on Sundays, 
holidays, or during the recess of Courts, is applicable. 
Tain SING v, VENKaTA RAMIER 
[I. L. R., 3 Mad, 92 


4, ———— Special law of limita- 
tion.—Mad. Reg. IV of 1816, s. 5.—Village 
Munsif.— Civil jurisdiction. Limitation of suits. 
— Section 5 of Regulation IV of 1816, which prohi- 
bits Village Munsifs from trying any suit cognisable 
by them, unles (inter alia) the cause of action has 
arisen within twelve years previous to the institution 
of such suit, does not exclude such suits from the 
operation of the Limitation Act, 1877. ERasaBI »., 
Mayan , . : . LL. R. 9 Mad, 18 


s. 7 (1871, s. 7; 1859, ss. 11, 12). 


See Limitation Act, 1877. 
[I. L. R., 10 Calc., 748 








Disqualification to sue— 
No other cause of disqualification than those men- 
tioned in the Limitation Act is admissible to save 
limitation. Ram KisnonE ACHARJE CHOWDHRY ». 
LUKHEE DEBEE CHowpuRalIN. W. R., 1864, 290 


2, ———_——_————— Voluntary absence after 
attaining majority.—The plaintiff's voluntary ab- 
sence abroad after attaining majority docs not bar 
the operation of Act XIV of 1859. VENKATA 
SuBHaA Patrar v. GiEI AMMAL 2 Mad., 118 


3. ——_—__—_—_——— _Ignorance of accrual of 
cause of action by absence from country.— Ignorance 
of the cause of action having accrued when owing 
to any other cause than the fraud of the defendant, 
—e.g., absence from the country,—does not give the 
plaintiff a longer time for suing. Raz Ant KHAN 
v. GOVERNMENT OF INDIA , . LOW. R., 269 


4, ——_- Absence by reason of trans- 
portation.—During the plaintiff's absence by reason 
of transportation, the defendant took possession of 
land which previously belonged to him as a tenant, 
and the landlord allowed the defendant to hold as his 
tenant. He held possession for more than twelve 
years. In a suit by the plaintiff on his return to 
turn the defendant ont of possession, in which the 
landlord was made a defendant,— Held that the suit 
was barred, there being no exception in the Limita- 
tion Act with regard to plaintiffs who are beyond the 
sea in consequence of transportation, DomuN v. 
SUDUNKOOLAH 

(1B. L. R., 8. N., 25:10 W. R., 258 


5. ———_____—_— Adopted son.— Disability. 
—An adopted son after he attains majority is under 
no legal “disability” within the meaning of section 
11, Act XIV of 1859, although his title as adopted son 
may be disputed and has not been finally established. 
Muppun Monun Trwakekx v, Nanp Kisnore Doss 

[5 W. B., 205 
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He must bring his suit to set aside illegal acts of 
his adopting mother within three years of his attain- 
ing majority. Kishen Mouun Kuoonp », Mup- 
DUN MoHUN TEWAREE , : -5 W.R., 32 


8. ————_—————._ Minors.— Law of the party. 
—The term “minors” used in section 12 of Act X1V 
of 1859 must be construed according to the law of 
the party in the case. Hari Manapagr Josur v. 
VasuUDEV MOREsHVAR JosHI 

[2 Bom., 344; 2nd Ed., 325 


T. ——————— Age of majority.—Minor. 
—For the purposes of the Limitation Act, 1X of 1871, 
no person, whatever his domicile may be, is protected 
from the operation of the Act beyond the age of 18, 
and the three years of grace given by that Act. 
RAINEY v, Nopo CooMak MOOKERJEE 

(6 C. L. R., 543 


8, ———_—_—_——_—— Object of section.—The ob- 
ject of the section of the Limitation Act relating to 
disabilities is not to place minors under a special dis- 
ability as compared with majors, but to make a special 
concession in their favour. BissUMBHUR SIRCAR 2. 
SOOURODHUNY DosskE . ;: ‘ W. R., al 


Kaze Duss CHATTERJEE v. BEDAREE LOLL Moo- 
KERJEE . ‘ A 3 » 2W.2R., 3805 


HukRis CHUNDER NAG v. ABBAS ALI 
W. R., 204 


Construction of section — 
The seetion merely means that no limitation will ap- 
ply to a case in which the person suing was disquali- 
tied at the time when the cause of action arose, pro- 
vided the suit is brought within three years of the 
tine of the disqualiticution ceasing. Guz Beadary 


SINGH v. WASHUN : . W.R., 1864, 302 
10. ———__-—_——-. Minority.—Kiffect of se- 


fion.—The effect of it is to provide a distinct period 
of limitation applicable to every cause in which but 
for legal disability the suit would be barred: in 
other words, to add three years from the time the 
disability ceases to the period of limitation made ap- 
plicable by the Act to the particular case. RAMANUJA 
CHAKIYAR v. VENKATA VARADH ALYANGAR 

(4 Mad., 54 


1, ——_—__——_—_—_ Disability of minority.— 
In computing the period of limitation under section 
11, the period of the plaintiff’s legal disability by 
reason of minority cannot be deducted. Vira PILuat 
e. MukuGa Murrayan , . 2 Mad, 340 


12. Suit by mother and guar- 
dian of minor.—A mother and guardian of a minor 
is entitled to a deduction from the computatiog of 
imitation of the period of the minor’s legal disability. 
Ram Cuunpra Koy v, Umpica Dossia 

(7 W. R., 161 


13. Suit by minor through 
guardian.—In a suit‘by a minor through her guar- 
dian for the recovery of property sold more than 











three years before the plaint was tiled, plaintiff! was | 
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held to be entitled to rely on the provisions of section 
11 of Act XIV of 1859, and to be therefore not barred 
by limitation. Ram GuosE v, GREEDHUR GHOSE 

: (14: W. R., 429 


14, ——_—___—_—_—_—— Effect of guardianship on 
minor’s disability —The fact that a minor is for a 
time represented by a guardian does not remove the 
disability of the minor, ANANTHABAMA AYYAN 0. 
KARUPPANAN KALINGARAYEN 

(I. L. R., 4 Mad., 119 


16, —————_————-_ Miinov’ s right to swe. ~Dis- 
ability.— A suit by a guardian on behalf of a minor is 
that of the minor, and is governed by the law of li- 
mitation applicable to the minor. KHoDABUX 9». 
BupkEK NARAIN SINGH 

[I. L. R., 7 Cale, 187: 8 C. L. R., 306 


SUFFUROONISA BIBEE v. NoORUL Hossrin 
[17 W. R., 419 


16. ———_———— Ninor’s right to sue.—Ap- 
plication by guardian for minor. — Where @ minor 
had been dispossessed of his share in certain property, 
which had been sold in execution of a decree, and 
where an application under section 268 of Act VIII 
of 1859 to obtain possession of the share was made by 
the then guardian of the minor and disallowed, and 
subsequently, but beyond the period of one year from 
the date of the application, a suit was brought to ob- 
tain possession by another guardian of the infant, 
who had been duly appointed,—He/d that such suit 
was not barred by limitation, the right to sue being 
that of the minor, and that it might be exercised by 
any one duly appointed on his behalf during his 
minority, or by the infant himsclf, within the time 
limited by section 7 of Act XV of 1877, after attain- 
ing his majority. KiuopaBux v. Buprre NARAIN 
singu . I, L. R., 7 Calc., 187: 8 C, L. R., 806 


17, ————_—_—_—_———-. Suits under the Rent Act. 
—The provisions of the section were formerly held 
to be not applicable to saits under the Rent Act. 
DiNONATH PANDAY v. ROWMOONATH PANnbay 

(6 W. R., Act X, 41 


LucHmMunN Sinau o. Miriam. LUCHMUN SINGH 
o. Kazim ALI Kuan. 5 W. R., 219 


POORUN SINGH v. KASHEENATL SINGH 


‘6 W. R., 30 
Sre—E Persnap v. Rasyagooroo TREKUMBUKH- 
NATH DEO . ‘ . LOW. R., 44 


But there is now no distinction in that respect 
between rent suits and other suits. 


18. Act XIV of 1859, ss. 11 
and 12,—Civil Procedure Code, 1859, 8. 246.—Dia- 
ability of minority.—1t was held that the limitation 
of one year, provided by section 246 of Act VIII of 
1859, was subject, in the case of a minor, to be modi- 
fied by sections 11 and 12 of Act XIV of 1859. 
Mahomed Bahadur Khan v. Collector of Bareilly, 13 
BL. &R., 292, distinguished, on the ground that it 
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was decided on an Act of a very special nature. 
Pxoorspas Koonwur v. Latta JoGEsHuR Sanoy 
[I. L. R., 1 Cale, 226: 26 )W. R., 285 


L.R. 3 1. A, 7 
Hvro SoonpuREE CHOWDHRAIN v0. ANUNDNATH 
Roy CHowpHRY . : - SW.R,,8 


And the Act of 1877 now expressly applies to 
such cases, a8 also to cases of execution of decrees to 
which it was held the provisions of the Act of 1859 
did not apply. 

See Rotrry Rumvun OoOPadHYA v. CHUNDEE 

BINODE OOPADHYA . 6W.R.,, Mis. 10 


CHUNDER Coomak Roy v. SHurut SOONDUREE 
DEBIA . ‘ ; . OwW.R., Mis., 37 


TARUOKNATH MOOKERJEE v. POORNOCHUNDER 
CHATTERJEE ‘ , . 8W.R,, 187 


MurHoona Doss v. SHUMBHOO Dott - 
20 W. R., 53 


19, ——______—_—_—_ Minority. —Minor inherit- 
tng decree,— Where a decree-holder is under no legal 
disability to execute his decree, his son only succeeds 
to his right and is bound to execute his decree within 
the time whi: h remained to the original decrec-holder. 
ANNUNDIKOOMAR v. THAKOOR Panvay 

{1 Ind. Jur., N. 8., 31 
4.W.R., Mis., 21 


30. Suit by guardian of minor. 
— Application by minor for execution of decree,— 
The guardian and administratrix of her minor sons ob- 
tained a money-decree against the defendants in 
August 1874, and on the 22nd February 1875 ap- 
plied for its execution. The application was struck 
off on the 30th July 1876, as no property belonging 
to the defendants could be found. On the 16th of 
June 1881 the guardian died, and one of the sons, on 
the 20th of October 1882, soon after attaining his 
majority, made a fresh application for execution of the 
decree. Held that the fresh application was not time- 
barred, the time from which the period of limitation 
began to run against the applicant being the date on 
which he attained majority. Khodabux v. Budree 
Narain Singh, I. L. &.,7 Cale., 137, followed. Jaa- 
JIVAN AMIBCHAND v. HASAN ABRAHAM 

[(L.L. R., 7 Bom., 178 


21, Execution of decree.— 
Minor plaintif{.—Application for execution by 
guardian.—A plaintiff, who has obtained a decree 
during his minority, has the option either of apply- 
ing through his guardian to execute the decree dur- 
ing his minority or to wait until the expiration of his 
minority before executing his decree, The applica- 
tion of the guardian is the application of the infant. 
The minor is under disability during the whole period 
of his minority. His disability docs not cease be- 
cause he, through his guardian, makes two or more 
applications for execution, however long the interval 
between them, provided they are all made during his 
minority. Mon Monun Buxs8E ». Gunea Soon- 
DERY DABEEF 

[1. L. R., 9 Calc,, 181: 11 C. L. R., 34 
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82. Period of successive minori- 
ties.—In a suit instituted before Act XIV of 1859 
came into operation, the periods of successive minori- 
ties might be deducted in reckoning the term of li- 
mitation, AMIRTOLAL Bosk v. RaJONEBKANT Mit- 





TER : - LO BL.R, 10:28 W. R., 214 
[L. R.,21L A. 13 
23. Act XIV of 1859, ss. 11 





and 12.— Right of minor to sue by quardian.—The 
benefit of sections 1] and 12 of Act XIV of 1859 is 
not limited to the period when the disability of minori- 
ty has ceased, but applies also to the period during 
which the disability continues; and therefore, during 
the latter period, it is open to the minor to sue by his 


guardian. PHOoOLBAs KOOoNWURB »v. LALLA JoGB- 
SHUR SAHOY 
[I. L. R., 1 Cale, 226: 25 W. R., 285 


L.R, SLA, 7 


S.C. in lower Court, SADABURT PERSHAD Sa- 
HOO ». LATF Arr KHAN. PHOOLBAS KOOER », 
LALL Juaessur SAuHT. BIKRAMIIT LALL 2, 
Paroorpas Koorr. Ram DayantK oonwar 9, 


PHoOLBAS KooER . 1A2W. R., 3389 
See Ram AUTAR v. DHUNEE Ram 
[1 N. W., Ed. 1878, 122 
and Baroo Muti v. Coussoo Munn 
[4N. W., 125 
24, — “< Representative.” —Pur- 





chaser from minor.— Quere,—Can the term “repre- 
scutative”’ in section 11, Act XIV of 1859, be extended 
so us to include any purchaser from the minor suing 
in his lifetime P Whatever may have been the effect of 
section 11 of Act XIV of 1859, as to extending the 
privilege given to a minor to his representatives, sec- 
tion 7, the corresponding section of Act IX of 1871, 
limits the privileges to the minor himself and _ his 
representative after his death; and therefore a pur- 
chaser from a minor cannot claim the benefit of that 
section. MAHOMED ARSsAD CHOWbDHRY v. YAKOOB 
ALLY . - 16 BL. RR, 357: 24 W. R., 181 


25. ———_ Suit by minor on attain- 
ing majority.—Suit to recover money advanced on a 
bond granted by the plaintiffs’ father, on the allegation 
that the money advanced was the plaintiffs’, who 
were minors at the time. In the absence of proof of 
knowledge on the part of the defendant of the be- 
nami character of the father’s position, it was held 
that, whether the money of the loan really belonged 
to the plaintiffs or not, they could only sue as the 
representatives of their father, and that section 11 
prevented them from deriving any advantage from 
their minority in computing the period of limitation. 
NosHEERAM Roy v. SHUSHEE BHOosHUN Roy 

[5 W.R., 169 

MovxoornatH v. Juawoyt Lau 
(8 Agra, 389 


TARUCK CHUNDER SEN rv. DoorGa CHURN SEN 
[20 W. R., 2 


26. Minority.— Disability.— 
Guardtan.~Where the father of a minor lent on 
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account a sum of money to the defendant, and died 
without having received back the money, and the 
account was continued with the defendant by the 
mother and guardian of the minor, and the balance 
was struck during the minority of the infant, it was 
held that the cause of action arose at the time such 
balance was struck; and that, as the cause of action 
accrued to the minor during his disability, his repre- 
sentatives could sue to recover the balance at any time 
during the time of disability, and that a claim by the 
minor on attaining his majority, or, if he should die, 
by his representative, would not be barred if preferred 
within three years from the cessation of the disability. 
Further, the extension of the period of limitation 
conceded to a minor on account of legal disability is 
not affected by the fact that during his minority he is 
represented by a guardian. MAHIPATRAV CHAN- 
DRARAV 0, NENSUK ANANDRAV SHET MARVADI 

[4 Bom., A. C., 198 


27, ——_—_—_—_—_—_—— Suspension of right of suit 
for disability.—Limitation begins to run against a 
mother on her succeeding to a family estate as the 
heir of her son and under no disability, and cannot be 
stopped by any subsequent disability under section 
11. <A dispossession by a stranger to a family of a 
portion of the family estate is only one cause of ac- 
tion to the family arising on the date of dispossession ; 
and though, in consequence of the minority of a cer- 
tain member of the family living at the time the 
period of limitation may under the law be enlarged, 
still no new cause of action accrues to a subsequently 
born son at the date of his birth, so as to enable him 
to postpone again the period of limitation which has 
begun to run against the family. Gosrnn CooMAR 
CHOWHDRY v. HuRO CHUNDER CHOWDHRY 


[7 W. R., 184 


28. ——_——_———— Disability of heir.— Cauee 
of action.— Under section 11, Act X1V of 1859, the 
subsequent disability of an heir will not save a suit 
instituted after a lapse of twelve ycars from the date 
of cause of action when such cause of action arose 
during the lifetime of the ancestor. MonaBAT ALI 
». ALI MAHOMED Kuan 


[8 B. LR. Ap. 80:12 W. R.,1 


29. Minority, Omission lo sue 
tmithin tree years after—The mere fact of # plain- 
tiff not suing within three years of his attaining 
majority will not, in cases where Act XIV of 1859 
allows a general limitation of twelve years, bar his 
suit if brought within twelve years of the time when 
the cause of action accrued. RADHAMORUN GoWRE 
o. MouEsH CHUNDER KoTwaL TW. R, 3 


30. ; Disability of heir.— Cause 
of action —T., R., and N., three of the heirs of one 
H., sued the defendant in 1865 for possessian of 
certain property left by H. The defence was that 
the defendant had purchased the property from H. in 
1851, and had ever since heen in possession. The 
lower Court found that the suit was barred as re- 
garded some of the plaintiffs, but that the other two 
plaintiffs, 2. and W., had not, at the time the suit 
was brought, exceeded their majority by three years, 
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the time allowed them by section 11, Act XIV of 
1859. Held that, whether limitation would bar 2. 
and JX. depended not on the question whether three 
years from their majority had elapsed or not before 
the institution of the suit, but whether twelve years 
having elapsed from the cause of action in 1857, 
limitation operated as a bar. If H. had, at the time 
of his death, been out of possession for twelve years, 
then R. and N. would not be entitled to the extra 
three years after attaining their majority; but if he 
had died within twelve years, then the limitation 
should be calculated from the date of the cause of 
action to the date of his death, and then three years 
be allowed to 2. and N. after they came of age. 
Nur MoHAMMED v. THakoor Krai 


(1B. 1. R, 8. N,18 


31, ————___—_——— Disability of heir.— Cause 
of action.—A. sued to sct aside a deed of sale of 
certain immoveable property, which sho claimed as 
the property of her husband. The deed of sale had 
been executed by her husband’s mother during her 
husband’s minority. Her husband attained his ma- 
jority more than twelve years after the deed of sale, 
and died about a year afterwards, leaving her, 4., a 
minor. A. alleged that she had attained her majori- 
ty within three years of this suit. Held, the suit was 
barred under section 11, Act X1V of 1869. The 
husband could have sued after attaining his majori- 
ty, and the subsequent disqualification of the plain- 
tiff A. could not extend the time. ABHAYA DurGa 
e. Hani KRIsHna Gopr 


(1B. LL. R., 8. N., 21:10 W. R., 285 


32. ————__————— Suit to set aside aliena- 
tion of ancestral property.—A suit to sct aside alien- 
ation of ancestral property, where a period of twelve 
years from the date of such alienation had elapsed 
during plaintiff’s minority, may be brought within 
threo years (not twelve) from the time of his attain- 
ing majority. CHOWDHRY ZUHOORUL Huq ». 


Baaoo JAN ‘ ; - . LLW.R., 632 
Affirmed on review, BaGoo JAN v. CHhowpnry 
ZunoorvuLt Hug : 2 . SW. R., 6d 





33. — and art, 129,—Cause of 
action. —Minority.—In a suit by the reversionary 
heirs of one S. to sect aside an adoption alleged to 
have becn made with the permission of 8., the plain- 
tiffs alleged that S. died in 1844; that the adoption 
took place in 1845; and that they attained their 
majority respectively on the 26th September 1871, 
and the 20th December 1872. The suit was insti- 
tuted on 16th June 1873. Held that the adoption 
having taken place after the death of 8., the cause of 
action arose at the date of the adoption, as provided 
by art. 129, schedule I], Act IX of 1871; and that 
the plaintiffs, not having been in existence when the 
cause of action arose, were not entitled to the benefit 
of section 7, Act IX of 1871, so as to enable them to 
sue within three years of attaining their majority. 
SIDDHESSUR Dutt v. SHam Caanp Nunpvux 

[15 B. L. R., 9, note: 23 W. R., 385 

See MRINMOYEE DABEA ». Broopunmoyver Da- 


BEA. - 16 B.L. RB. 1:23 W. R., 42 


( 3168 ) 


LIMITATION ACT, 1877, 6. 7—continued, 
34, and art, 44.— Minority. 
Disability of —Alienation by guardian of property 
of minor.—Cause of action—K. R&R. died in 1844, 
leaving a widow, O. 7., and a minor son, G. D. In 
1847 O. 7. executed in favour of the defendant a 
mirasi ijara of certain property, but it did not appear 
whether she so acted us guardian or mother of G. D. 
G. D. died in 1855 before attaining majority, and, 
under an anumati patro executed by KX. &. before his 
death, the plaintiff was adopted in 1858. 0. 7. died 
in 1861. Ina suit brought by the plaintiff in 1873 
to set aside the alienation by O. Z. in 1847, —IZeld 
that, if the alicuution was made by O. 7. as guardian 
of G. D., the suit was not barred, it having been 
brought within three years after the plaintiff attain- 
ed his majority; if made by her as a Hindu widow, 
the suit was still not barred, the cause of action not 
arising until her death, when the plaintiff was a 
‘ minor, Prosonna Natu Roy Cuowpry v. Ar. 


ZOLONNESSA BEGUM 
[I L. R., 4 Cale., 523: 3 C. L. R., 391 





35. Minority.—Right to sue, 
— Personal exemption.— Assignment by minor.— 
Under section 7 of the Limitation Act, a minor has, 
in respect of a cause of action accruing during his 
minority, a right to sue at any time within three 
years of attaining his majority; but if during his 
minority, or if after attaining his majority and 
within three years thereof, such person assigns all 
his rights and interests to a third party, who is sué 
Juris, the latter cannot claim the exemptions accord- 
ed to the minor by section 7 of the Limitation Act, 
but is subject to the ordinary law of limitation gov- 
erning suits in which relief of the same nature is 





claimed. Ropra KANT SuRMA Srrcar v, Nono- 
KISHORE SURMA HIswAs. SAMOD ALI v. MAHOMED 
Kassim 


(LL. R., 9 Cale, 663: 12 C, L. R., 268 


36. ——_—_—___—_——_ Disability of minority — 
Suit by representative of minor in interest.—Whcere 
@ person whose right to sue is limited (say) to twelve 
years, labours under a disability such as is specified in 
Act LX of 1871, section 7, and the disability continues 
up to his death, which occurs within those twelve 
years, leaving some (say eight) years to run, his re- 
presentative in interest: has only the remainder of the 
period of limitation (Ze, eight years in the case sup- 
posed) within which to bring his suit. The fact of 
the representative being bimself a minor does not give 
him any more time, as he can sue through his guar- 
dian or next friend. Sooka Moyre CHOWDARAIN 


RaGHUBENDRO NakalIn CHOWDHEY 
° [24 W.R.,7 


This section does not apply to suits for pre-emp- 
tion. Under the Acts of 1859 and 1871 the case of 
Murtaza v. LALLA Nuxgsine Sumas . 7 W.R., 86 
decided that ss. 11 and 12 of the Act of 1859 did 
not apply to pre-emption suits; and the cases of 


JUNGoo LALL v. Lata ALUM CHAND 
[7 W. B., 278 


and Raga Ram v. Banesr . LL, R., 1 All, 207 
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the former under the Act of 1859 and the latter under 
the Act of 1871, decided that the sections relating to 
the disability of minority in those Acts did apply to 
such suits, 





8. 8 (1871, a. 8). 

1, Joint Hindu family,—Debt 
due to family.—Joint creditors. —The manager of 
a joint Hindu family, of which S. was a minor 
meinber, lent money on behalf of the family to K. 
The time limited by law for a suit for such money 
was three years from the date of the loan. During 
that period there were several members of the family 
who were sui juris. After attaining his age of 
majority S. sued K. for such money, and as the period 
limited by law for such suit had expired, relied on 
the saving provisions of section 8 of the Limitation 
Act, 1877, Held that, although during such period 
S. was one of several joint creditors who was under a 
disability, yet as more than one member of the family 
could have given a discharge to K. without S.’s con- 
currence, the provisions of section 8 of the Li- 
mitation Act were not applicable, and his suit was 
therefore barred by limitation. Sorsv Prasap 
Sincu vo. Kuwanisu Au. IL. BR, 4 All, 612 


3. —————— Cause of action, Accrual 
of, during minority.—Minor’s right to sue after 
attaining majority.—The plaintiff having attained 
majority on the Lith March 1882, sued the defend- 
ant, within three years from that date, upon a bond 
obtuined in 1872 by his mother and guardian in the 
plaintiff's name alone. The defendant contended 
that the plaintiff's brother, who was capable of giving 
a valid discharge to his debtors, having failed to sue 
within proper time, the suit was barred. Qn refer- 
ence to the High Court,—Held that the suit was not 
barred, The plaintiff's brother not being a party to 
the bond, section 8 of the Limitation Act, XV of 
1877, would not apply. The bond was passed to the 
plaintiff alone, and the right of action accrued to him 
on the 8th July 1878. Being then a minor, time did 
not begin to run until he attained his majority. 
Yeknary KaMCHANDRA v, WAMAN BRaHMADEV 

[I. L. R., 10 Bom.,, 241 


8. 9. (1871, s. 9). 


Sees.13  . I. L. BR, 6 Bom. 108 
[l. L. R, 4 All, 530 
I. L. R. 8 Bom, 661 


8.10 (1871, 5.10; 1859, s. 2). 
See Akt.120 . I. L. R., 10 Bom.,, 242 














lL ———_————_ Trustee, — Benamidar.—A 
benami transaction does not create the relation of 
trustee and cesfui que trust. A benamidar is not a 
trustee within the meaning @f section 2, Act XIV of 
1859. Uma Sonpari Dasi v, DwaRKANATH Roy 

{[2B.L. BR. A. C., 284:11 W. R., 73 


3. Trustee.— Mortaagee in pos- 
session.— A mortgagee in possession after the mort- 
gige has been satisfied is not a trustee for the mort- 
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gagor within the meaning of section 2 of Act XIV of 
1859. Laut Doss v. Jaman Aut 
[B. L. R., Sup. Vol, 901: 9 W. R., 187 


3. Trust.— Master and servant. 
—A, advanced certain sums of money on different 
occasions to his servant, B., for the purpose of erect- 
ing buildings, &€., for 4. In a suit by A. for re- 
covery of the balance, B. raised the defence that the 
suit was barred so far as it related to sums advanced 
more than three years before the suit. Held that 
the matter was of the nature of a trust, and limitation 
would not apply. Narayan Das v. MARARAJA OF 
Burpwan .1BL. RB. 8. N., 11:10 W.R., 174 


4, Trustee.—- Mahomedan lady’s 
estate—In a suit by the purchaser of a Mahomedan 
lady’s share in her father’s property against her 
brother, it was held that, as the property while in the 
hands of the brother was in the hands of a trustee, 
and not in adverse possession, limitation could not 
upply. BacHAkaAM CHOWDRY e. MAnTAB BEEBER 

[W. R., 1864, 377 


6. Trustee.—Depository.—Im- 
moveable property made over to defendant to sell 
and pay to plaintiff.—Limitation Act, 1859, el. 15, 
s, 1—Where immoveable property was given into 
the possession of the defendant, under an order of a 
revenue officer, which directed the defendant to sell 
the crops and, after payment of Government dues, 
to account for the profits to the plaintiff on his 
claiming it, it was held that the defendant was not a 
depository, but a trustee of the property. Vrran 
VI8HVANATH PRABHU v, KAM CHANDRA SADASHIV 
KIRKIRE : : : 7 Bom, A. C., 149 


é. Trustee.— Possession of pro- 
perty not for person's own use,—Where property 
is vested in @ person partly for charitable purposes 
and partly for the benefit of others, and he is bound 
fo use it for such purposes and not for his own 
advantage, he is a trustee within the meaning of Act 
XTV of 1859, section 2, ALLEH AHMED v. Nuser- 
BUN. 7 21 W.R., 415 


7, Trustee.—Idol.—In a suit 
by the representatives of a shebait to recover posscs- 
sion of property of an idol from the assignees of 
& purchaser, on the ground that the purchaser was a 
mere trustee for the idol, and the defendants had 
notice of this or might have known it by reasonable 
enquiry,— Held that the suit was not one which came 
within section 2, Act XIV of 1859, as a suit brought 
against a trustee. Brasa SUNDARI Desi v. LUCHMI 
KUNWARI . : 2B. L. R., A. C., 155 


S. C. on appeal to the Privy Council, Brozosoon- 
DERY DgBia v. LUcomEE KOONWAREE 


[15 B. L. R., 176 note 


s. Persons holding endowed 
property in trust.—No limitation applies in the ease 
of persons holding endowed property in trust and 
under accountability, but no indulgence should be 
shown to a plaintiff who brings forward claims #0 
stale and antiquated that difficulty arises in‘ finding 
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any reliable evidence whereby to decide on their 
validity and extent. Buzn Roam ov. LUTAFur 
Hossein, Kwopgsoonrssa Bipek ov. LUTAFUT 
HOSSEIN . ; . . W.R.,, 1864, 172 


9, ——_—_—_—___——— Suit to establish right to 
beneficial interest in proceeds of debutter land,—A 
suit to establish a right to a beneficial interest in the 
surplus proceeds of debutter land after providing for 
the worship of the idol, where the partios were shebaites, 
was held to be not a suit between co-trustecs to the 
share claimed, but onc to which the Law of Limitation 
would apply. Mowamaya DosszE 0. BINDOO BASHI- 
NEE Dosses : ‘ ‘ . 10 W. R., 35 


10, ————-——————_ Specific trust —Suit to re- 
move trustee. —In oa suit brought for the purpose of 
removing the trustees or managers of cortuin property 
which was made debutter for the benetit of an idol, and 
of establishing the plaintiff’s claim to be appointed 
trustee or manager, it was objected that the suit was 
barred by limitation. J£eld that the suit was one for 
the purpose of following the property in the hands of 
trustees within the meaning of section 10 of the Li- 
mitation Act, XV of 1877, and therefore limitation 
did not run, SBEERNATH Boss v. RADHA NATH Bose 

f12 C. L. R., $70 


ll, ————-——_—_ Suit for possession against 
agent in charge of endowed property,—A suit for 
possession against an agent or deputy in charge of 
endowed property was not barred by limitation ac- 
cording to section 2, Act XIV of 1859. GHoLam 
NugsurF v. Toossooppuck Hosstin 

1W. R., 126 


12, —————_——_ Trustee.— Constructive 
trust.— Court of Wards taking possession of estate 
under order of Government.,—Mad. Reg. V of 
1804.— Mad. Reg. VII of 1808.—The Government, 
by directing the Court of Wards to tnke charge of 
an estate during the minority of the next claimants, 
does not constitute itself a trustee for the rightful 
owner. The wrongful invasion or continuance in 
possession of a stranger, whether with or without 
knowledge of the intirmity of his title, will not make 
the wrong-doer a constructive trustee unless he has 
been admitted into possession by a trustec. PALKONDA 
ZAMINDAR (ZEMINDAL OF VPALKONDA) v. SRORR- 
TARY OF State FoR Inpia . I. L. R., 5 Mad., OL 


13, ————_______—— Co-sharers.—Trustees— 
The non-receipt of a share of the profits of an estate 
is no cause of action between sharcholders from which 
limitation runs, S#H1Bo SuUNDARL Vast ov. Kati 
CHURAN Ral ‘ : . W.R., 1864, 206 


14. Trustea.- Express trustee, 
—Absent co-sharer.—Section 10 of the Limitation 
Act, 1877, has reference to express trustees, and in 
order to make # person an express trustee within the 
meaning of that section, it must appear either from 
express words or clearly from the facts that the 
rightful owner has entrusted the property to the 
person alleged to be a trustec for the discharge of a 
particular obligation. In 1813, S., being unable to 


SI 
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pay the Government revenue due on his land, aban- 
doned his village. In 1838, H., who had paid the 
revenue due by S. and had taken, or obtained from 
the Government, possession of S.’s land, attested a 
village paper in which it was stated that, if S. re- 
turned and reimbursed him, he should be entitled to 
his land. Sixty years after 8, abandoned his village, 
B., as the representative of §., sued the representative 
of H. for such land, alleging that it had vested in ZH. 
in trust to surrender it to &. or his heirs on demand. 
As evidence of such trust, B. relied on the village 
paper mentioned above, and on the village adminis- 
tration paper of 1862, in which it was stated that 
absent co-sharers might recover their shares on pay- 
ment of the arrears of Government revenue duc by 
them. Held that such documents did not prove any 
express trust, within the meaning of section 10 of 
the Limitation Act, 1877, and the suit was therefore 
barred by limitation, Banrxat v. DavLat 

[L L. R., 4 All, 187 


a )S OT rst.—Absconding  c- 
shorer.— Purchaser from remaining co-sharer, Right 
of.— Where a clause of the wajib-ul-urz of a village 
stated in general terms that absconders from such 
village shio.:ild receive back their property on their 
return, and certain persons who absconded from the 
village before the wajib-ul-urz was framed sued to 
enforce such clause against the purchaser of their 
property from the co-sharer who had taken possession 
of it on their absconding, and who was no party to 
the wajib-ul-urz, alleging that their property had 
vested in such co-sharer in trust for them,— Held 
that, assuming the trust to be established, as the pur- 
chaser had purchased in good faith for value and 
without notice of the trust, and was not the repre- 
sentative of such co-sharer within the meaning of 
section 10 of Act IX of 1871, and had been more 
than twelve years in possession, the suit was barred 
by limitation. PrarsBy LA »v. SALIGA 
[I. L. R.,2 All, 304 


Kamat SINGH vo. Batum Fatima 
© [I. L. R,, 2 All, 460 


16. Trustee.—Hzxecutor.—An 
executor, who by the will is made an express trustee 
for certain purposes, is, ws to the undisposed of residue, 
a trustee within the scope of scction 2 of Act XIV of 
1859, for the heir or heirs of the testator. Laniv- 


BUAL BAPUBHAI v. MANKUVARBAI 
(I. L. R., 2 Bom., 388 





17, ————_—_—_ Suit by representatives of 
testator against defaulting executor.—Whcere no 
steps had been taken against the assets of a default- 
ing executor who died in 1836,—Held that the claim 
of the representatives of the testator was barred by 
limitation, the Court declining to express an opinion 
as to whether, in another form of suit, the claimants 
might not follow their testator’s assets under section 
2. In RE PaLMer’s Estate -  . Cor, 68 


18. Specific property.—Eze- 
cutors.— Trustees.— Suit for senouae The firm of 
C., T., § Ce. acted as agents for the trustees of G. 
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D. It appeared, from entries in their books, headed 
“ Account of the Trustees for G. D.,’’ that the firm 
had in their hands #12,453 to the credit of the 
trustees in 1848, at which time the firm stopped pay- 
ment. D. Z., a member of the firm of C,, Z'. ¢ 
Co., and W. S., were the trustees. In the earlier 
accounts the names of D. 7. and W. 8S. both ap- 
peared ; in the later ones,—namely, from 1842 until 
they were closed in 1848,—at the head of the account 
there was & memorandum written in small letters, 
“D. T., trustee,’”’ but it did not appear that W. 8. 
had ever renounced the trust, or conveyed the trust 
estate to D. ZT. In 1846 D. 7. died, leaving G. and 
7'., the surviving partners of the firm, the executors 
of his will. W. S. survived D. 7. In 1867, the 
representative of G. D. brought a suit for an account 
against G. and Z., as the executors of D. Z. Held, 
upon the facts, that there was no proof that any 
specific property, the subject of the trust, had come 
to the hands of G. and 7. as executors of D. 7, 
and any other claim was barred by section 2, Act 
XIV of 1859. MIcHARL v. GORDON 

(2 Ind. Jur., N. 8., 271 


19. Trust.—Charge of debts 
by testator.—A charge of debts generally by a testa- 
tor upon his property, or any part of it, will not affect 
limitation, because it does not at all vary the legal 
liabilities of the parties, or make any difference with 
respect to the effect and operation of the statute 
itself. The executors take the estate subject to the 
claims of the creditors, and are in point of law trustees 
for the creditors, and such a charge adds nothing to 
their legal liabilities. But the case is different when 
particular property is given upon trust to pay a 
particular debt or debts. In such a case the trustce 
has a new duty—not the ordinary duty of an executor 
to pay debts generally out of property generally, but 
a duty to apply a particular property to secure a 
particular debt; and there is a trust within the 
meaning of section 10 of the Limitation Act. ANUND 
Move DaBI v, GrisH CuuNDER Myvi 

[L L. R., 7 Cale. 772: 9 C. L. R., 327 





20, ————_- Suit to recover property 
subject to a trust not carried out.—Section 2 of 
Act XIV of 1859 is applicable to a suit for the 
recovery of property the possession of which had been 
transferred upon trust, and in respect of which there 
had been a disaffirmance of the trust, and a refusal to 
fulfil the conditions of the trust. Soomrun Kai ». 
Manesu Durr, : : 4N. W., 33 


21. Trustee—Claim against 
rival trustee—A claim to vindicate the personal 
right of a trustce to the possession of immoveable 
property ugainst another person claiming such right 
in the same character is not governed by section 10 
of the Limitation Act, 1877. KanrimsHan 0. NATTAN 
Bivr. , . - LL.B, 7 Mad,, 417 


22, Express trust.—Suit 
against trustees to charge property with trust.— 
A suit against trustees for the purpose of charging 
certain property with the trusts declared by the 
author of the trust in respect of that property and for 
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an account, is a suit to follow property, and, as such, 
is not barred by any lapse of time. Hurro Coo- 
MABBE DosssE v. TARINI CHURN Bysacxk 

(LL. R., 8 Calc, 766 


23. Trust for specific purpose. 
Implied trusts.— Adverse possession.—The words 
of section 10 of the Limitation Act of 1871 mean 
that when a trust has been created expressly for 
some specific purpose or object, and property has 
become vestel in a trustee upon such trust (cither 
from such person having been originally named as 
trustee, or having become so subsequently by oper- 
ation of law), the person or persons who for the timo 
being may be beneficially interested in that trust may 
bring a suit against such trustee to onforce that 
trust at any distance of time without being barred by 
the law of limitation. The language of the section is 
specially framed so as to exclude implied trusts, or 
such trusts as the law would infer merely from the 
existence of particular facts or fiduciary relations. 
KUKBRODEMONEY DosskzE v. DooRGAMONEY Dossre 

[I. L. R., 4 Cale., 465: 3 C. L. R., 315 


S. C. in lower Court ‘ . 2C.L. BR, 112 


24, ——_____—_——- and arts. 118, 188, 184, 
—“ Trust for a specific purpose.”’~—Per Gartu, C.J. 
—The words “in trust for » specific purposo” are 
intended to apply to trusts created for some defined 
or particular purpose or object, as distinguished from 
trusts of a general nature such as the law impresses 
upon executors and others who hold recognised fidu- 
ciary positions. Per WuitE, J.—The words “in 
trust for a specific purpose” are used in a restrictive 
sense, and limit the character and nature of the trust 
uttaching to the property which is sought to be 
followed, The phrase is & compendious form of 
expression for trusts of the nature and character 
wweutioned in articles 133 and 134 of the Limitation 

ct,—namely, such as attach to pruperty conveyed in 
trust, deposited, pawned, or mortgaged. GRERNDER 
CUUNDER GHOSE v, MACKINTOSH 

[1 L. R., 4 Calc., 897: 4 C. L. R., 193 


25, ——_—_—_—_—_———_ Trustee and cestui que 
trust.— Will.— Void gift.— Residue-—Gift of in- 
terest.—Share of rents and profits—Corpus of 
estate.—A. by his last will and testament gave his 
property to trustecs, partly in trust for religious 
und other purposes, and partly to pay thereout to 
certain persons and their heirs for ever certain an- 
nuities, being fixed portions of the net profits of u 
certain estate culled the Hurro estate which amounted 
to R3,150. A. died in November 1863. On the 11th 
cf August 1879, the heir of one of the annuitants 
instituted a suit claiming a share under the will, and 
asking for a partition of that share. The plaintiff 
alleged, besides, that certain of the trusts and pro- 
visions in the will were invalid in law; that, conse- 
quently, a large portion of the testator’s property 
remained undisposed of at his death, and she claimed 
a share of this residue as one of the heirs of the 
testator. Held that, under the circumstances, the 
gift of the share of the rents and profits amounted to 
a gift of a share in the corpus of the estate; and 
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that, in respect of that portion of the plaintiff's 
claim, the suit was not barred by limitation. Khe- 
rodemoney Dossee v. Doorgamoney Dossee, I. L. R., 
4 Cale., 455; Greender Chunder Ghose v. Mackta- 
tosh, I. L. R., 4 Calc., 897 ; Anund Moye Dati v. 
Grish Chunder Myti, I. L. R., 7 Cale., 772; Mannox 
v. Greener, L. R., 14 Eq. 456 ; and Sookmoy Chunder 
Dass v. Monohari Dossee, J. L. B., 7 Calo., 269, 
cited. Where un estate is given by will to trustees 
for religious and other purposes, some of which are 
invalid or fail, the heirs of the testator may be 
barred by limitation from recovering the portion un- 
disposed of, though they might still bring a suit 
against the trustees to compel them to properly ad- 
minister the trusts which had not failed, Heman- 
GINI Dast v. NoBIN CHAND GuosE 

(qi. L. R., & Cale, 788; 11 C. L. R., 370 








26. Express trust. — Where 
the property became vested in the defendants for 
specitic purposes; and, although it was no longer in 
their hands, the money could be traced to the hands 
of the trustees, and the losses were caused by their 
misconduct and improper deuling with it,—Held that 
the suit fell within the section, and that, under the 
provision of section 10 of the Limitation Act (XV of 
1877), it was not barred. ''HAKERSEY DEvRAJ v. 
Hursuum Nugsey I. L. R., 8 Bom., 432 


27. —_——. and art, 62.—T7 rust for 
specific purpose.—Money received,—R, sued his 
father and brother A. for purtition of the family 
estate, and obtained a decree by which he was entitled 
to recover, inter alia, one third of a debt due to the 
family. In May 1878 the debtor, having received no 
notice of £#.’s claim, paid the debt to the father. The 
father died and his estate camo into the possession of 
A. Held, in a suit brought by #. in July 1881 
against 4. for one third of the debt, that the money 
received by the father was not held in trust for a 
specific purpose within the meaning of section 10 
of the Limitation Act, 1877, and that the suit was 
barred by limitation under article 62 of schedule 
II of the suid Act. ARUNOHALA PILLAI v, RaMa- 
SAMYA PILLAL ‘ . LL. RB. 6 Mad. 402 


28, -——_—_—_ Allegation of holding in 
trust.—By Act XV of 1877, section 10, where pro- 
perty has become vested in a person in trust for a 
specific purpose, a suit to follow such property in his 
hands is not barred by lapse of time. Acting under 
Regulation V of 1804, the Court of Warda took 
charge of an impartible zemindari, on the death of 
the zemindar, leaving minor sons, of whom the eldest 
was afterwards recognised as heir and received pos- 
session on attaining full age. Upon a subsequent ad- 
judication of forfviture against him under Regula- 
tion VII of 1808, the Government obtained possession 
of the zemnindari. Held that the Government was 
not placed in the position of a person in whom 
property had become vested for a specific purpose, 
and that the above section was not applicable to pre- 
vent the operation of the law of limitation under Act 
XV of 1877, which barred the suit brought by another 
of the sons, alleging title to the zemindari. V1z1- 


512 








( 8171 ) 


LIMITATION ACT, 1877, s. 10—continued. 


ARAMARAZU v. SECRETARY OF StTaTE FOR INDIA IN 
CounolL 
(LL. BR. 8 Mad., 626: L. R., 12 1. A., 120 


39, ———___—__——_ and arts. 118, 123, and 
145.—Limitation of suit relating to property held 
in trust.—A suit, in order to fall within Act IX of 
1871, section 10, excepting suits against trustees from 
limitation, must be brought for the purpose of re- 
covering the trust property for the benefit of the 
trust; that section meaning that when trust property 
is used for some purpose other than that of the trust, 
it may be recovered, without any bar of time, from 
the hands of those in whom it has been vested in 
trust. Where the plaintiff sued to enforce his own 
personal right to manage an endowment dedicated to 
religious purposes, there being no question whether 
or not the property was being applied to such purposes 
by the manager in possession, the above section was 
held inapplicable. The possession of the defendant 
having been adverse for more than twelve y.ars,— Held 
that the suit wight fall within article 123 or 145 of 
the second schedule of Act IX of 1871, in force when 
the suit was brought. If it fell within neither 
of the above, it would be barred under article 118. 
Batwant Rao v. Puran Mat. 1.L. B., 6 All, 1 


8. C. Barwan. Rao Bishwant CuHanvera CHor 
o. Poran Mau Cnaune , LR. 101. A,, 80 


30, ———___—____—_— Trust.— Resulting trust,— 
Suit against trustee for possession of share, and for 
account and recovery of profits.— M. and S. purchased 
certain property jointly in 1865, and had equal inter- 
ests in it till 1868, when M’s intcrest was reduced to 
one third. §. paid the entire purchase-money in the 
firat inatauce, and incurred expenses in conducting suits 
for possession of the property, and for registration of 
the deed, and ultimately obtained possession in 1869 
or 1870, and took the profits from that date. 4, did 
not pay any part of the money up to 1870, and it was 
not till 1871 that the whole of his share of it was 
subscribod, and he paid little or nothing towards the 
expenses. Subsequently he sued S. for possession of 
his share, to have an account taken of the profits, 
and to recover his share of them with future mesne 
profits and costs. Held that, under the above cir- 
cumstances, there was a resulting trust in favour of 
the plaintiff, and the defendant became lable to 
account to him for his share; but inasmuch as there 
was no express trust, and the property did not be- 
come vested iu trust for a specific purpose within the 
meaning of section 10 of the Limitation Act, and the 
suit was not brought for the purpose of following 
such trust property in the hands of a trustee, within 
the meaning of the section, such suit was not one 
which, under section 10, might not be barred by any 
length of time. Bulwant Rao Bishwant Chor v. 
Puran Mal Chaube, L. B., 10 I. A., 90, referred to. 
McaamMap Hasiputian Kuan v. SAFDAR Husain 
Kuan it é . LLR., 7 All, 25 


$1. Constructive trust.— B. and 
D., father aud son, were jointly entitled to a moiety 
of certain property, B.’s brother #., and X., #.’s son, 
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(B. having meantime died) D. returned from trans- 
portation, and asserted his right to a moiety against 
a person deriving his title from ZH. and X., who had 
taken pessession of the whole. Held, looking to all 
the circumstances of the case, that #. and K. had 
taken possession subject to a constructive trust in 
favour of B. and D., and that accordingly D. was 
entitled to assert his right, and no limitation could 
affect it. DurGa Prasap v. Asa Ram 

(I. L. R., 2 All, 361 


32. and art. 98,.— Liability 
of estate of deceased director, Bunker, Who is a.— 
The plaintiffs’ company went into liquidation early in 
the year 1879, in consequence of losses sustained by 
the failure of Nursey Kessowji & Co., which firm 
had been the bankers of the said company. ‘The said 
firm had stopped payment on the 26th December 
1878, having then inv its hands the sum of R8,80,250- 
14-1, belonging to the company. In this suit the 
official liquidators of the company sought to recover 
that sum from the defendants, who had been direc- 
tors of the company, and a further sum of R2,48,670- 
14-0 as damages sustained by the company through 
the fraud and gross negligence of the defendants in 
permitting Nursey Kessowji, the agent of the com- 
pany, to deal with certain shares for his own pur- 
poses. One of the defendants (No. 3) died after 
the institation of the suit, and his suns were made 
parties. Jield, that the estate of the deceased di- 
rector was liable, on the ground that the misfea- 
sance of a director is a breach of trust, and not a 
mere personal default. Held, further, that the claim, 
not being a claim for any specific property still in the 
hands of the representatives, was not covered by sec- 
tion 10 and article 98 of the second schedule of the 
Limitation Act, and was barred by the lapse of three 
years: but that as the limitation counted from the 
date of the institution of the suit, and not from the 
date of the amendment of the plaint, the whole claign 
survived in this case. New FLEMING SPINNING AND 
Weaving CoMPANY v, Kessows1 NaIK 

(LL. R., 8 Bom., 378 


33. ————_—_—_——_- Creditor’s trust fund,— 
Suit for distribution of unclaimed dividends.—Where 
a creditor’s trust deed contained no provision for re- 
distribution of unclaimed dividends and a suit was 
brought by the representatives of one of the creditors, 
party to the deed, for the administration and distri- 
bution of funds in the defendants’ possession allotted 
to other creditors by way of dividends but unclaimed 
by them for forty years: Semble,—That as the trust 
sourht to be established in favour of the plaintiffs 
would be a resulting trust not expressly declared, sec- 
tion 10 of the Limitation Act, 1877, would not apply. 
MANICKAVELU Mupati . ArBuTHNoT & Co. 


(1. L. R., 4 Mad, 404 


34, Suit*by cestut que trust 
against trustee.—Trust.—A. allezed that his father 
B. had, before his death, placed in the hands of C.a 
certain sum of money, and had also transferred to C. 
his landed property upon trust, that C. should, during 








being jointly entitled to the other moiety. B.and D. | the minority of 4., hold the money and manage the 


were trausported for lifo, Thirty years afterwards 


| property for the benetit of 4., and muintain A., and 
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should, on 4.’s attaining his majority, make over to 
him the property and so much of the money as should 
then be unexpended ; and that C. had accepted the 
trust, but, upon 4.’s coming of age, had refused to 
render any account. 4., accordingly, brought a suit 
for an account. C. pleaded that 4. had attained his 
majority at a much earlier period thin he alleged, and 
that the suit was barred by limitation. 4. replied 
that, under section 10 of Act XV of 1877, his suit 
could not be barred by any length of time. Held 
that section 10 of Act XV of 1877 did not apply to 
such a case, and that 4.’s suit would be barred if not 
brought within sia years from the time when he at- 
tained his majority, and became entitled to demand 
an account. In India, suits between a cestud que 
¢vust and a trustee for an account are governed solely 
by the Limitation Act (XV of 1877) ; and unless they 
fall within the exemption of section 10, are liable to 
becoine barred by some one or other of the articles in 
the second Schedule of the Act. To claim the benetit 
of section 10, a suit against a trustee inust be for the 
purpose of following the trust-property in his hands, 
If the object of the suit is not to recover any property 
in specie, but to have an account of the defendant’s 
stewardship, which means an account of the moneys 
received and disbursed by the defendant on plaintiff's 
lehalf, and to be paid any balance which may be 
found due to him upon taking the account, it must 
be brought within six years from the time when the 
plaintiff had first a right to demand it. Sarova 
PERsHAD CHATTOPADHYA v. Brozo Natu Buvurra- 
CHARJEE .L.L. R., 5 Calc., 910:6 C. L. R., 195 


s. 12 G87l1, s. 18; Act VIII of 
1859, s. 333). 


See Art. 177 I. L. R., 1 All, 644 
Computation of period of 


dimitation.— Day on which cause of action arises. — 
Mm calculating the period of limitation for bringing 
suits provided by Act XIV of 1859, the day on which 
the cause of action arose was to be excluded from the 
computation. MUNDY CHINNA COMARAPPA SETTI rp. 
RAMASAMY SETTI ‘ ; . 4 Mad., 409 


DUBSHAUN LALL SAnoo v. ASMUTOONISSA 
[19 W. R., 94 


2. ——___—_—_—_—— Calculation of period of 
limitation.—In calculating the period of limitation 
for bringing suits, the day on which the cause of 
action arose should be included in the computation ; 
and in excluding from the limitation the period 
during which a suit was pending, the day on which 
proceedings therein were commenced and the day on 
which they ended should both be counted. Hurro 
SoONDEREE Danga v. KALLYMOHUN 

[Marsh., 138: W. R., F. B., 46:1 Hay, 301 


3, ——+—--——_—__—._ Frrclusion of day on‘which 
contractis made or deht is payable.—The date on 
which a contract is made is to be excluded in com- 
puting the time allowed for its performance. The 
date on which a debt becomes payable is to be ex- 
cluded in calculating the period of limitation. 
LAKSHUMAN SAKHAKAM v, RANU BIN SIDQJII 

{6 Bom., A. C., 51 
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4, ——__—___—— Exclusion of day on which 
agreement was made.—In a suit for balance of an 
account stated, the defendant had given a written 
acknowledgment, on 22nd July 1867, that the sum 
sued for was due from him to the plaintiff. The 
plaint was presented on 22nd July 1870, Held, the 
day on which the acknowledgment was made was to 
be excluded, and, therefore, the suit was not barred, 
Mapvan Mouvun Das v, GAUR MOHUN SIRKAB 

(6 B. L. R., 208, note 


. Suit on bond. — Exclusion of 
date of bond.—The day mentioned in a bond for the 
repayment of money as that on which the money is 
to be repaid is to be excluded from the period of com- 
putation under the Limitation Act, The borrower in 
such case has until the last moment of the day men- 
tioned for the payment, and tho right to sue acerues 
not on, but from that day. Ex partr PALANyY 
ANDY PILLAY ‘ 5 i . 4 Mad., 330 


6. ———__———_—_ Suit on bond.— Erclusion of 
day specified for payment.—Limitation Act, 1871, 
s. J3.—In aw suit on a bond where a day is specified 
for payment, the period of limitation is to be com- 
puted from, and exclusive of, the day so specified as 
being the day on which the right to sue accrued. 
Ram Cuurn Dey v. lNA SHEIK 24 'W. R., 4863 


7, ——__—__—— Holiday. — Cause of action. 
— Promissory note payable on demand,—The pluintiff 
sued on a promissory note payable on demand dated 
November 14th, 1867. He filed his plaint on Novem- 
ber 14th, 1870, that being the first day on which the 
Court was open ufter the Durga Puja holidays. The 
13th November was Sunday. Held, the day on 
which the note was made was to be excluded in com- 
puting the period of limitation, and that, therefore, 
the suit was not barred, ABDUL ALT v. TARACHAND 
GHOSE : : ‘ . CGBL RB, 202 


S. C. on appeal. TARACHAND GHosR v. ABDUL 
AL . 8 BL. RB, 24:16 W. BR, 0. C., 1 


Moura, v. Ram Dyan ‘ . 8 Agra, 310 


8, ——_———_—_———_- Civil Procedure Code, 1859, 
8. 246.—Time for suing.—The day on which jJudg- 
ment is pronounced is not to be reckoned within the 
time allowed for bringing a suit under section 246. 
PETAMBUR SHAHA v. KULOONA Mover DEBEA 

[W. R., 1864, 321 


o. Civil Procedure Code, 1859, 
8. 246.—The day on which the ordcr under section 
246 was passed must be excluded in computing the 
year allowed by that section. KASHEKNATH SHAHA 
. JOGENDRONATH Bazoo . . 22 W.R., 68 


10. Computation of period of. 
— Civil Procedure Code, 1859, s, 246.—In computing 
the time for bringing a suit to set aside an order 
made under section 246 of the Code of Civil Proce- 
dure, the date upon which the order is signed, and 
not the date upon which it is verbally made, should 
be considered. Bapu BIN Isnvar v, LAKSHUMAN 
Bast . . a Z ; - 10 Bom. 19 
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11 Computation of time.— 
Exclusion of day under s. 20 of the Limitation Act, 
1869.—The day on which the application for execu- 
tion is made is not to be reckoned in computing the 
threo yeurs alluded to in section 20, Act XIV of 
1859. VirasaMy Mupati v. MANOMMANY AMMAL,. 
VENKATA BALAKBISHNA CHETTI v. VIJIARAGU- 
WADHA VALAIr Keisuna GoraLteR . 4 Mad., 32 


12, ——————_ Act IX of 1871, 2. 13.— 
Computation of period of limitation.—In calculating 
the period of limitation prescribed in schedule II of 
Act IX of 1871 for applications as well as for suits 
and appeals, the day on which the order or decree 
appealed against was made should be excluded. 
Gusak v. BARVE I, L, R., 3 Bom., 673 


MANOHARAM KALLIANDAS v. RATILAL LALSHAN- 
MAR, - 68 Bom., A. C., 39 


138, —————_———_ Execution of deoree.— 
Holiday.— Sunday.—A decree was passed on the 6th 
September 1865. Application for execution was 
made on 7th September 1868; the 6th September 
1868 was Sunday. Held that the day on which 
the application for execution was made was not to be 
excluded from the computation, and that the applica- 
tion must be made -vithin three calendar years from 
the passing of the decree, KHopiz LAL ». Biswasu 
KUNWAR 

(4 BL. R., A. C., 181: 18 W. R., 122 


But see BRAJABEBARI v. Kamat Roy 
(lI BL. RR, 8.N,,1 


8. C. Broso BEwaREsB SAnOoy v. Krwat Rau 
[10 W. R., 5 


This section does away with the case of Exras 0. 
Hanoot Moosngx Moositre 
{1 Ind. Jur., N.8., 18: Bourke, 382 


in which it was held that on the original side delay in 
furnishing office copies of judgments afforded no 
ground for not filing the memorandum of appeal 
within the time prescribed. 





14, ——__—____———. Time for obtaining copy 
of judgment.—Tho time which intervenes between 
the putting in stamps and obtaining a copy of the 
decree should be excluded from the time prescribed 
for the presentation of an appeal. LALL GoPpaLnaTH 
SauzE Dzo vo. Popum KoonwaRk 

[5 W. R., Mis,, 44 


GoPrEENATH Roy v. GOPEENATH CHATTERJER 
6 W. R., Mis., 106 


15. - Deduction of time neoar- 
sary for obtaining copy of decree.—Copy of judg- 
ment.— Appeal.—In computing the period of ninety 
days under section 13 of Act IX of 1871 for filing an 
appeal, the appellant is, as a matter of right, entitled 
to deduct the number of days required for taking a 
copy of the decree only. The word “decreo” in that 
section does not include the “ judgment.”” Under the 
circumstances, however, the Court admitted the ap- 
peal although presented after time. Horr Par- 
TUCK ©. BilOWANEERAM 

(15 BL. R., 278, note: 31 W. R., 308 
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16, ———_——_———— Deduction of time neces- 
sary for obtaining copy of decree.—In computing the 
period of limitation prescribed for an appeal by sec- 
tion 13 of Act IX of 1871, the time from which the 
period must be taken to run is the date of the decree 
appealed against; and the days which, under that 
section, may be excluded are only the days requisite 
for obtaining a copy of the decree. But if in any 
case it is impossible for the appellant to obtain a copy 
of the decree or to obtain a copy of the judgment in 
time, the Court, if satisfied that the appellant is not, 
to blame, may consider that there is sufficient cause 
within the meaning of section 5, clause 6 of Act IX 
of 1871, and may, on application, admit the appeal 
after the pcriod of limitation prescribed by the Act. 
JaGaARNATH SINGH v. SHEWRATAN SINGH 

(15 B.L. R., F. B., 272: 24 W. R., 105 


17, ——_——__———._ Application for copy of 
decree.—Practice.—-A suit for possession of land 
having been decided on the 6th January 1881, a copy 
of the judgment was applied for on the 7th January, 
but the paper and fees for the copy were not deposit- 
ed till the following day. The copy was delivered on 
the 3lat January, and an appeal was filed by the 
applicant on the 2nd March. The Court to which 
the appeal was presented held that, according to 
the practice of the Court, the fees ought to have been 
paid on the day on which the application was made, 
and in calculating the period of limitation excluded 
only the period botwoen the 8th and 3lat January, 
and accordingly rejected the appeal as having been 
presented one day late. Held, on appeal to the High 
Court, that the question as to whether the period ex- 
cluded should have begun on the 7th or 8th was a 
matter to be determined by the practice of the Court. 
NoBIN CHUNDER Roy v. BROJENDRO CooMAR Roy 

[22 C, L. R., 541 


18. and art. 151.—Appeal. 
—Time requisite for obtaining a copy of the decree. 
—A plaintiff wishing to appeal from a decision 
passed against him on the original side of the High 
Court, dated 16th August 1883, presented for filing 
his memorandum of appeal to the Registrar on the 
5th September 1883, but by reason of the decree not 
having been signed on that date, no copy of the de- 
cree was presented therewith. The Registrar re. 
fused to accept the appeal. On the 6th September 
the decree was signed, and on the 7th an office copy 
thereof was obtained by the defendant’s attorney, 
who, on the 8th September, served a copy at the 
office of the plaintiffs attorney. On the 12th Sep- 
tember, the plaintiff applied for an office copy, which 
he obtained on the 13th, and on the 15th tendered 
such copy and his memorandum of appeal to the Re. 
gistrar. The Registrar refused to accept the appeal, 
unless under an order of Court, it being in his opi- 
nion out of time. On the 6th December 1883 a 
Judge sitting on the original sifle admitted the 
appeal. The appeal subsequently came on for hear- 
ing, when the defendant contended that the appeal 
was barred, it not having been filed within twenty 
days from the date of the decree. The Court held 
that the appeal was so barred. Held, on review, that 
the plaintiff having allowed five days to expire after 
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the decree was signed before applying for a copy, 
and not having filed his appeal, after so obtaining a 
copy, at the earliest opportunity possible, such a de- 
lay being entirely unaccounted for, could not be held 
to be “ time requisite for obtaining a copy of the de- 
cree,” and that, therefore, the appeal was out of 
time. RAMEY v. BROUGHTON 

[I. L. R., 10 Cale., 652 





19. Exclusion of time necessary 
Sor obtaining copy of judgment.—Certain accuscd 
persons were convicted on the 29th February 1884, and 
made their first application for a copy of the judgment 
on the 25th March, tendering stamped paper for such 
copy on the 26th and 29th March. The copy was 
prepared on the 30th, and the prisoners, who had 
been admitted to bail on the 5th March, presented 
their appeal on the 7th April 1884, which was reject- 
edas being out of time. Held that the appeal ought 
to have been admitted. IN THE MATTER OF JHABBU 
SINGH . ‘ : . LL. 8., 10 Cale., 642 


20. ———_——_——— Appeal under cl. 10 of 
the Letters Patent.—In computing the period of 
limitation prescribed for an appeal under clause 10 
of the Letters Patent, the time requisite for obtain- 
ing a copy of the judgment appealed from cannot be 
deducted, such copy not being required under the 
rules of the Court to be presented with the memoran- 
dum of appeal. Fazal MUHAMMAD ». Pour Kuar 

(I. L. R., 2 All, 192 


Time for obtaining copy 
of decree.—In computing the time required for ob- 
taining a copy of the decree appealed against the day 
on which the stamp paper was deposited nnd the day 
on which the copy was supplied must each be count- 
ed. BEER CHUNDER JOOBRAS 0. MOHAMED ASGUR 

W. R., 1864, 145 


22. ——_——_———_ Delay in appealing.— 
Time for obtaining copy of decree.—Civil Procedure 
Code, 1859, s. 333.—In calculating the ninety days 
allowed for an appeal by Act VIII of 1859, section 
333, the period between the date on which judgment 
was pronounced and that on which the decree was 
signed by the Judge was allowed to be deducted, as 
coming within the words, “ exclusive of such time as 
may be requisite for obtaining a copy of the decree ” 
in that section. IN THE MATTER OF CHOWDHRY 
MOHENDRO NARAIN Roy. . 18 W. R., 512 


23. ——_—__—___—_— Time for obtaining copy 
of judgment.—The “time requisite for obtaining a 
copy of the decree” appealed against, which, under 
section 12 of the Limitation Act XV of 1877, is to be 
excluded in computing the period of limitation for 
the appeal, is determined when the copy is ready for 
delivery. Goran CuunpeEr Roy »v. Broso BEeHary 
MITTER ‘ , ° - 9C.L. RB. 293 


Appeal presented after 
time.—Time requisite for obtaining copy of decree. 
—Where a decree was passed on the 22nd September, 
and application for a copy was made not until 29th, 
and then with insufficient folios, and the Court was 
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closed for the vacation from 80th September to Ist 
November, the deficient folios being filed on the day 
it reopened, 2nd November, the copy delivered on the 
Gth, and the appeal filed on the 14th,—Held that 
the appeal was out of time under section 12 of the 
Limitation Act, tho appellant not being entitled to 
deduction of the time occupied in ascertaining what 
the requisite number of folios was. Gunga Dass 
Dry v. Ramsyoy Dry . LL. R., 12 Cale., 30 


25, ——__——___——._ Exclusion of time between 
delivery of judgment and signing decree.—Time for 
obtaining copy of decree.—Whioro a suitor is unable 
to obtain a copy of a decree from which he desires to 
appeal, by reason of the decreo being unsigned, he is 
entitled under section 12 of the Limitation Act to 
deduct the time between the delivery of the judg- 
ment and that of the signing of the decree in com- 
puting the time taken in presenting his appeal. 
Bant Mapnus Mitrrer ». MAtTUNGINI Dasst. 
Kati SuHunKER Dass v. GoPAL CuunperR Dutr 

[I. L. R., 18 Cala., 104 


26. ——_—_—______- and art. 154.— Appeal 
by prisoner.— Limitation.— Time necessary to ob- 
tain copy of judgment.—In computing the period of 
limitation prescribed for an appeal: from a sentence 
of a Criminal Court by article 1564 of schedule II 
of the Limitation Act, 1877, the timo taken in for- 
warding an application by a prisoner for a copy of 
the judgment and in transmitting the same from the 
Court to the jail must be excluded. QuEENn-Em- 
PRESS v. LINGAYA . oR, 9 Mad, 268 


27. ——___—___————_ Computation of limita- 
tion.— Act XIV of 1859, s. 1, el. 6.—In computing 
the period of limitation under clause 6, section 1, of 
Act XIV of 1859, the day on which the award was 
passed was to be excluded. ItuMONEB SOONDERY 
Doss1a v. PunciaNUN Bose 4, W. R., 105 


s.13 (871, s. 14; 1859, s. 13). 


1 ——-—————_ Ignorance of defendant's 
remdence.—Absence from India.—Ignorance of de- 
fendant’s residence does not fall within any of the 
provisions of the Limitation Act, extending the 
periods of limitation prescribed by that Act. But 
under section 13 plaintiff is entitled to exclude from 
the computation of the periods of limitation appli- 
cable to his claims, the time during which the de- 
fendant is absent out of British territories. The law 
of limitation heing a law which bars the remedy, and 
does not destroy the right, if by any of its sections 
indulgence is shown to suitors, the Court will feel 
bound to give full effect to the Janguage in which 
that indulgence is conceded. MAHOMED MUSEEH- 


OOD-EEN KAN v. MUSEBHOODVEEN 
(2 N, W.,, 178 


2, ———__——_———- and 8. 9,—~ Continuous 
running of time.— Exclusion of time of defendant's 
absence from British India.—Section 13 of the Li- 
mitation Act, 1877, is not in any way affected or 
qualified by section 9 of the same Act. In comput. 
ing, therefore, the period of limitation prescribed for 
a suit, the time daring which the defendant has 
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been absent from British India should be excluded, 
notwithstanding that such period had begun to run 
before the defendant left British India. Narronji 
Bhimji v. Mugniram Chandaji, I, L. B., 6 Bom., 
108, dissented from. Braxz & Co. v. Davis 

(I. L. R., 4 All., 580 


3. Defendant's absence from 
British India.—Computation of the period of li- 
mitation.—Adjusted and signed account.—Sections 
9 and 18 of Act XV of 1877 udopt the law of 
limitation in England, and they must be read 
together in computing the period: of limitation. 
Where the statutory period has once begun to run in 
respect of any cause of action, the subsequent ab- 
sence of the defendant from British India will not 
stop it from running. The defendant adjusted and 
signed his account with the plaintiffs in Bombay on 
the 13th of January 187], and shortly afterwards 
went to reside out of British India, in the territories 
of His Highness the Nizam. There was wo subse- 
quent payment of interest as such, and no payment 
of any part of the principal, Held that the plain- 
tiffs’ suit for the Lalanco of the account was barred 
by the law of limitation, not having been brought 
within three years :fter the adjustment. NARRBONJI 
Burmsr vo. MUGNIKAM CHANDAJI 

(I. L. R., 86 Bom., 108 











4. ———— Defendant’s absence from 
India.—The plaintiff sued on a bond, dated 20th 
August 1879, payable by monthly instalments, the 
first to be due on 4th September 1879; the bond 
provided that, if default should be made in one 
instalment, the obligor should, if so required, pay 
the whole amount, The defendant mude default 
in the fourth instalment, and no more instalments 
wore puid, and no demand of payment was made 
until 30th January 1884. ‘The suit was brought on 
28th April 1884, ‘The defendant had been absent 
from Indian for more than two years and three 
months, out of the four years and four months which 
had clapsed between the date of the defendant’s 
default, and the date of suit. Held, dissenting from 
Naronji Bhimji v. Mugniram Chandaji, I. L. R., 6 
Bom., 103, that, even if the cause of action had arisen 
onthe 4th December 1879, nevertheless the suit was 
not barred, inasmuch as the period during which the 
defendant bad been absent from India was to be de- 
ducted in computing the period of limitation. Han- 
MANTRAM SADHURAM Pity v. Bowxes 

(I. L. R., 8 Bom., 561 


5, ——_—___—_———_ Absence of defendant from 
British India.—Section 13 of the Limitation Act, 
which excludes the time during which a defendant 
has been absent from British India in computing the 
period of limitation for any suit, does not apply to a 
casy when, to the knowledge of the plaintiff, the 
defendant, though not residing in British India, is 
represented by a duly constituted agent and mookh- 
tar, Hanginuton vt. Goxnrsa Roy 


(I. L. R., 10 Calc., 440 


6. Absence from British India. 
——Procesdings in execution of deeree.—The provi- 
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sions of section 13 of Act XV of 1877 are not appli- 
cable to proceedings in the execution of a decree, 
AHSAN KHAN vo. GANGA Ram 


[I L. R., 8 All, 185 


s. 14 (1871, s. 15; 1859, s. 14). 
See LIMITATION Act, 1877. 

{I. L. R., 10 Cale., 748 
See s.5  . ‘ 


See Ants. 128, 129. 
[I. L. R., 5 Bom., 48 


The corresponding section of the Act of 1859 was 
held not to apply to cases under the Rent Act X of 
1859. Roy Katty Prosonno Ssin v, Kisto NunD 
DUNDEE. ; . W.R., 1864, Act X, 18 


SOUDAMONEB DOssRE 7. PooRNO CHUNDER Roy 
[W. R., 1864, Act X, ]13 


DABEE v. NUKEESUNNISSA 
W. R., 1864, Act X, 116 


JvaauRnatTH Roy CHOWDHRY v. Ray CHUNDER 
Roy . e . W.R., 1864, Act X, 120 


Ram SunKtr SANAPUTTY v. GoPpavuL KisnHEn 





I. L. B., 5 All, 581 


Dro ) e e e e 1 Ww. R., 68 
Mopnoo Soopun MoJsoompaR o. BROJONATH 
Koonp CuowpHry . 5 W.R., Act &, 44 


Nor to its amending Act for the North-West Pro- 
vinces, Act XIV of 1863. Nonav. Dnoomun Dass 
(5 N. W., 30 


It was also held not applicable to section 42 of 
Bombay Act VII of 1867, Haut RAMCHANDRA ». 
Visunu KRisuNadi - 10 Bom., 204 


1 ————__—_——- and _ 8. 6.— Application 
to special laws.—Bombay District Mumeipal Act 
(Bom. Act VI of 1873), s. 86.—The general 
provisions of the Limitation Act, 1877, are appli- 
cable to cases for which periods of limitation are 
specially provided by local or special laws. There- 
fore, where a suit was brought in the Court of 
the District Judge of Belgaum on 30th January 
1882 and was subsequently presented on the same 
day in the Court of the Subordinate Judge of 
Belgaum, the High Court held that the provisions 
of section 14 taken with section 6 of Act XV of 
1877 applied to the case so as to exclude the 
period between 80th January and 6th February 1882 
in computing the period of three months prescribed 
by the Bombay District Municipal Act (Bombay Act 

1 of 1873) section 86. Golapchand Nowlukha v. 
Krishto Chunder, I. L. B., 5 Calc., 314 ; Nijabutoola 
v. Wazir Ali, I. L. B., 8 Cale., 910; and Khetter 
Mohun Chuckerbutiy v. Dinabashy Shaha, I. L. B., 
10 Calec., 265, followed. Hort Ramchandra v. 
Vishnu Krishnaji, 10 Bom., 204, distinguished. 
GURACHARYa v. COLLECTOR OF BELGAUM 

(I. L. R., 8 Bom., 529 


2. Special limitation under 
Acts other than the Limitation Act.—Sutt under Re- 
gistration Aet (III of 1877), 8. 77.—Section 14 of the 
Limitation Act provides for cases in which a plaintiff 
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in perfect good faith, but under mistake, has insti- 
tuted proceedings in a Court not having jurisdiction 
in the matter, and is applicable not only to the pro- 
visions of the Limitation Act itself, but also to the 
provisions of all Acts providing a special time for the 
limitation of suits. KuEetrrr Monun CHUOKER- 
BUTTY v. DINABASHY SHAHA 

(I. L. R., 10 Calc., 265 


The corresponding section of Act XIV of 1859 
and Act X of 1871 was held not to apply to cases of 
execution of decrees. KHETTRONATH Dy v. Gos- 
BAIN Doss Dry . Ll Ind. Jur., N. 8., 49 

[4 W. R., Mis., 18 

Saro NARAIN v. JooGuL Kishen Raw 

[7 W. B., 327 
KrisHna Currry v. Rami Curtry .8 Mad., 99 


NARAN APPA AIYAN vw. NANNA AMMAL alias 
PaARVATHY AMMAL 8 Mad., 97 


MABALAKSHMI AMMAL 0. LAKSHMI AMMAL 
(8 Mad., 105 


JIwawn SINGH v. SARNAM SINGH ; 
(I. L. R., 1 AlL, 97 


Trmat KuaRI v. ABLAKH Rar 
[{I. L. R., 1 All, 264 


DHONESSUR Koorr v. Roy Gooper Sanoy 
[I. L. R., 2 Cale., 336 


WooMACHURN Mirrer vo. MouamMoya. Wooma- 
CHUEN MITrrsER e. Besoy KisHork Roy 
[W. R., 1864, 180 
BangE Kant Guosg v. HARAN Kisto (tHOSsE 
[24 W. R., 405 


GrRIDHARA Doss MANAKIJI TADAHAY! BIRz1 
MOHANDOSS v. SURANEN1 LAKSHMI VENKAMMA 
Row. CALAPATAPU KRISTNAYYA 0. LAKSHMI 


VeNKAMMA Kow . : . &5 Mad., 93 
Contra, PROMOTRONATH Roy Banapoor o, WAT- 
son & Co. . ‘ . . 24 W.R., 303 


But section 14 of Act XV of 1877 now expressly 
applies to applications of any sort. 


3. ———_——_—_——_ Deduction of time oecu- 
pied by former suit under old law of limitation.— 
The plaintiff instituted a suit under the old law 
(Bengal Regulation LI of 1793), and was non-suited 
on appeal, because the plaint was defective in not 
stating the boundaries of the land claimed. While 
the appeal was pending, Act XIV of 1859 came into 
operation. He instituted a fresh suit, and claimed to 
deduct the time occupied in prosecuting the former 
suit and appeal under the provisions of Act XIV of 
1859, section 14. Held (by the majority of the Court), 
that the plaintiff was non-suited owing to his‘ negli- 
gence, and the time sought to be deducted from the 
period of limitation could not be allowed. Per Locu 
and Punprr, JJ.— Under the circumstances the time 
should be deducted in computing the period of limit- 
ation. CHUNDER MapHuusB CHUCKRRBOTTY v. RAM 
Coomak Cuowpyky . BBL. R., Sup. Vol. 553 

[6 W. R., 184 
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The former proceeding must have been taken by 
the plaintiff or some one throngh whom he claims 
(see the definition of “ plaintiff’ in section 83 of the 
Act) and this was the same under the former Acts. 
BaropaKant Roy 0. SookMOY MooKERJEE 

[1 W. R., 29 


Mogris v. SAMBAMURTHI RAYAN . 6 Mad., 1282 


_ oo Suit bond fide brought in 
Court without jurisdiction.—The time for which 
suits may have been pending in Courts which had not 
jurisdiction should be deducted in computing the 
period of limitation if the Judge should find that the 
suits were prosecuted bond fide and with due dili- 


gence. Noso CooMER CHUOKERBUTTY ». Koynas- 
CHUNDER BAROQOEN _ . 17 W. R., 618 
5. Deduction of time former 


suit was being prosecuted.—Tho plaintiffs sued the 
son of a deceased debtor without ascertaining 
whether or not he was of age, and then, when the 
plaint was returned to them, they sued the minor’s 
mother, also without ascertaining whether she was 
legally constituted guardian of the minor. The 
lower Courts determined the suit, but the High 
Court was unable to support their decrees in conse- 
quence of the defect, which came to light in special 
nppeal. The plaintiffs having brought a second suit, 
it was held that, in computing the period of limita- 
tion, they were not entitled, under the provisions of 
section 15 of Act IX of 1871, to an exclusion of the 
time occupied by them in prosecuting the first suit. 
The Court doubted whether, assuming the case fell 
under the provisions of the section, the plaintiffs 
could be said, under the circumstances, to have prose- 
cuted the first suit with due diligence and in good 
faith. BAHAL SINGH v. GAURI TN. W., 284 


6. ———___—_—_—_—— Ereculion of decree.—At- 
tachment of decree.—Held that, in calculating the 
period of three years from the date when effectual 
proceedings had lust been taken to keep alive a 
decree, the period during which the deeree had re- 
mained under attachment in execution of a decree 
against the judgment-creditor should be deducted, 
the decree-holder having been prevented from exer- 
cising due diligence. CHANDI Prasap NANnpbrI 9, 
RaGuUNATH DHAR 3 B.L. R. Ap. 52 


TT, ——_—_—_—_———— Ineffectual appeal pro- 
ceedings.— When a person appealed from an award 
of a Collector under Act XI11 of 1548, which appeal 
was struck off for default of prosecution, and he 
then sued to set aside the award,—ZHeld that the 
proceeding had not been prosccuted with due dili- 
gence and that limitation commenced to run from the 
date of the award, and not from the date of the order 
in the ineffectual appeal proceedings. Guoram Dur- 
BESH CHOWDHEY v. SHaM KisHors Roy 


(W. R., 1664, 378 


8. ———_—_—_—_——_ Due diligenee.— Non-pro- 
duction of Collector's certificate.—The plaintiff 
brought in 1876 a suit against the defendant in 
respect of the same cause of action as the present 
suit. In that suit a certifioate of the Collector under 


( 3183 ) 


LIMITATION ACT, 1877, 8. 14—oontinued, 


section 6 of the Pensions Act (XXIII of 1871) 
which was necessary to give jurisdiction to the Court 
not having been obtained, the claim was rejected on 
that ground. Held, in the subsequent suit, that the 
non-production of the Collector’s certificate does not 
necessarily constitute such a want of due diligence 
on the plaintiff's part as to disentitle him to the 
deduction of time allowed by section 14 of the 
Limitation Act XV of 1877. Prraur MEHETI ». 
Tuwa. . . »« LL.B, 3 Bom, 223 


. Court having no jsurisdic- 
tion.—A deduction of the time a former suit was 
pending from the period ‘of limitation can only be 
claimed under section 14, when the Court before 
whom the former suit was brought had no jurisdic- 
tion and where there has been no adjudication. 
Nounp Doonan Stz0az v. DWARKANATO Kiswas 


{2 W. R., 9 
Katrs Cuunper Caowpary ov. Rorron Goran 
BHADOOREE . 2 W. R., Mis., 1 


10. ————_—___—_——_— Deduction of time former 
suit was pending.—LInstitution of fresh suit before 
former ts disposed of.—The period during which a 
suit is pending in» Court not having jurisdiction is 
to be excluded fros.. the period of limitation provided 
by Act XIV of 1859, and the fact that the second 
suit, in bar of which the Act is pleaded, was instituted 
before the Court not having jurisdiction disposed of 
the first suit, is immaterial, Morris». SAPAMTHEER- 
Ta PILLAY . , . ° . ad., 45 


ld, ———__———_———- Deduction of time pro- 
ceedings are prosecuted in Court the order of which 
ie afterwards set aside.—A period, during which a 
party to a suit is engaged in prosecuting a claim for 
wasilat, counts towards limitation if the Court in 
which the claim is prosecuted has jurisdiction to ad- 
he epi upon it though its order was reversed as 

eing one which it was beyond the power of the 
Court to give. PERLADH Sein v. GUNNESS LALL 
TEWARY . ‘ ‘ ‘ 25 W. R., 540 


12. Deduction of time claim 
was baing prosecuted in another Court.—To mect a 
plea of limitation a judgment-debtor was held entitled 
to a deduction of the time occupied by him in prose- 
cuting his claim in the Civil Court according to the 
directions of the Collector. Cuunnpgs Roy v. Ispee 


PERSHAD NARAIN SINGH BAHADOOR 
(23 W.R., 274 


18, ————-——-—_———._ Deduction of time suit was 
being prosecuted in another Court.—L. and &., the 
holders of a putni estate, granted in 1856 a dur-putni 
lease to S. at an annual rent, the lease stipulating 
that S. should have full power of sale and gift, but 
should not sublet without the putnidar’s consent. 
The lease contained no stipulation for the registration 
of any vendee or donee. In 1860 S. sold the dar-putni 
lease to K., the deed of sale, which was duly regis- 
tered, providing for mutation of names in the putni- 
dar’s books. No such mutation was ever effected by 
X., who was never recognised as their tenant by 
ZL. and &., the rent of the dur-putni being paid in the 
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name of §. In 1864, the rent due from the putnidars 
being in arrear, the zemindar proceeded to sell the 
putni under Regulation VIII of 1819, Thereupon K., 
in order to protec’ his under-tenure, deposited in the 
Collectorate on 17th November 1864 a sum of money 
on which the sale was stayed. XK. being then in 
arrear in the payment of his dur-putni rent, claimed 
to set off the amount deposited in the Collectorate 
against the rent duc to Z. and R. This Z. and QZ. re- 
fused to allow, and they brought a suit in the Collect- 
or’s Court against S. and his sureties to recover the 
arrears of rent. In that suit K. intervened claiming 
the benefit of the set-off, to which, however, the 
High Court on 26th June 1866 on appeal, held that 
he was not entitled, the deposit being mercly a 
voluntary payment by K. On 80th October 1867, 
K. brought a regular suit against S. and Z. and R. 
to recover the amount of the deposit, and obtained a 
decree, but the decision was reversed on appeal, and 
the suit dismissed for want of jurisdiction. On 6th 
June 1869 XK. filed his plaint in the proper Court. 
Held that whether the period of three years under 
section 1, clause Jof Act XIV of 1859, or of six years 
as provided by clause 16, section 1 of that Act, be the 
limitation applicable to such a suit, the suit was 
not barred, inasmuch as X. was entitled to deduct 
the time during which he was Jond fide prosecuting 
with due diligence a suit for the same purpose in 
a Court not having jurisdiction. LLUOKHINARAIN 
Mirres ». Kerrro Pat Sinan Roy 
(13 B. L. R., P. C., 146: 20 W. R., 380 
24 W. R., 407, note 


Affirming decision of lower Court in KHETTER 


Pau Sineu vo, LuckHRE NARAIN MITTER 
(16 W. R., 125 


14, ——-—— Deduction of time suit was 
being prosecuted in another Court.—A suit for arrears 
of rent was brought by the pluintiff in the Revenue 
Court, but it was held that there being no actual 
contract between the plaintiff and defendant, and the 
defendant’s liability arising out of equitable consider- 
ations with which the Collector’s Court could not 
deal, that Court had no jurisdiction to decide it. Ina 
subsequent suit in the Civil Court,— Held, the plaintiff 
was, under section 14, Act XIV of 1859, entitled to a 
deduction of the time he was prosecuting his claim in 
the Revenue Court. PRrosonnocoomar Pan Cnow- 
DHEY », MuppUN Monon Pa, CHowpHRry 

{11 B. LL. R., Ap., 31, note 


15. ————————— Deduction of time sutt was 
baing prosecuted in another Court.—Whcre a part- 
proprietor of a talook, who was also co-sharer in 
a fractional portion thereof, brought suits in the 
Revenue Courts against his co-talookdars for arrears 
of rent withont allowing any deduction on account of 
his share, which suits were dismissed for want of jur- 
isdiction,— Held, in a subsequent suit in the Civil Court 
for the rent for the same period, that the plaintiff 
was entitled, under section 14, Act XIV of 1859, to 
a deduction of the time during which he was pro- 
secuting his suit in the Revenue Court. GoBINDO 
Coomak CHOWDHRY r. MANSON 

(15 B. L. R., 56: 23 W. R., 152 
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16. Deduction of time suit was 
being prosecuted in another Court.—The plaintiff sued 
under Act X of 1859 in the Revenue Court to recover 
her share of certain arrears of rent due from the 
defendants on a kabuliat executed by them in favour 
of the plaintiff’s mother, but her suit, on the objec- 
tion by the defendants that her co-sharéer was not 
a party, was dismissed by the Collector, and his deci- 
sion was upheld by the High Court on appeal on 
3rd July 1861. Tho plaintiff then brought a fresh 
suit under Act X of 1859, making her co-sharer 
a party dofendant, but the suit was again dismissed, 
and the dismissal upheld by the High Court on 14th 
April 1870, on the ground that the plaintiff’s share 
was not her own, and therefore the Collector’s Court 
had no jurisdiction to determine any question of 
right as between her and her co-sharer. In a suit 
brought in the Civil Court on 31st May 1870 for a 
moiety of the rents from 1864 to 1869,—Held, it was 
not # suit for an arrear of rent as that term is defined 
in section 21, Bengal Act VIII of 1869, and section 
29 of that Act would not apply. The limitation ap- 
plicable was that provided by Act XIV of 1859, under 
section 14 of which Act tho plaintiff was entitled 
to deduct the time during which she was bond fide 
prosecuting her claim in the Revenue Courts. HARIS 
CHanDRA Dutt v, JAGADAMBA DASI 

[8 B. L. B., 190, note: 16 W. R., 61 


17, ——_———_—_—_—~ Deduction of time plaintiff 
was prosecuting another suit,—Plaintiff as payee of 
an order drawn by defendant at Ahmedabad, where 
he (defendant) resided, on a firm at Bankok in Siam, 
and dishonoured on presentation, sued defendant and 
an agent of the Bankok firm who resided at Surat in 
the Subordinate Judge’s Court at Surat. Permission 
to proceed with the suit against the defendant (the 
drawer) having been refused by the High Court, 
plaintiff withdrew his plaint and filed his suit in the 
Court at Ahmedabad against the drawer alone. The 
Subordinate Judge rejected the claim as barred by 
limitation. Held, by the High Court in appeal, that, 
under section 15 of the Limitation Act (No. IX of 
1871), a deduction might properly be made of the 
time during which the suit was pending in the 
Court at Surat, and that the deduction on this ac- 
count was to run from the filing of the plaint to the 
final refusal of the High Court to allow the suit to 
proceed at Surat against the drawer (defendant). 
SurtH Kawanpas NARANDAS ». DAHIABHAL 

(I. L. R., 3 Bom., 182 








18, —-—__——_— Summary decree.—Calen- 
lation of period of limitation.—A plaintiff is not 
bound to sue to enforce a summary decree against the 
immoveahle property of the defendant pending a re- 
gular suit brought by the defendant in the Civil 
Court to sct aside the summary decree. Limitation 
will count, not from the date of the summary decree, 
but from the date at which the suit brought in the 
nature of an appeal to set aside that decree is deter- 
mined. Gyan CHUNDRA Roy Coowpurey ». KaLRer 
Caurn Roy Coowpury . 7 W.R., 48 


19. Deduction from period of 
limitation of time during which former suit was 
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pending.— Application for execution of decress.— 
In computing the period of limitation, for a suit to 
sot aside a summary order, the time during which 
the judgment-creditor was prosecuting another suit 
to obtain a reversal of the order dismissing his appli- 
cation for execution of decree and for attachment of 
the property of the judgment-debtor cannot be de- 
ducted. KrisHna CHEetty v. Rami CHETTY 


[8 Mad., 90 


20. ————_————— Computation of period of 
limitation.—Eaclusion of time while prosecuting 
suit in Court without jurisdiction.—On the 26th 
August 1878 &. and #. joined in instituting a suit in 
the Court of the Subordinate Judge, the period of 
limitation of which expired on the 21st September 
1878. This suit was transferred to the District 
Court, which, on the 16th September 1878, returned 
the pluint to the plaintiffs on tho ground that they 
should have sued separately. On the 23rd Septem- 
ber 1878 R. presented a fresh plaint to the District 
Court, which, on the 1st October 1878, made an 
order rejecting it, on the ground that he should have 
instituted the suit in the Court of the Subordinate 
Judge. 2. appealed from this order to the High 
Court, which affirmed it on the 28th January 1879, 
but observed that the plaint should be returned to 2. 
On the 10th April 1879 R’s. plaint was returnod to 
him, and on the same day he presented it to the 
Subordinate Judge. Held that, in computing the 
period of limitation, 2. could not claim to exclude 
any other period than from the 28rd September 
1878 to the 10th April 1879, for from the 2¢th Au- 
gust 1878 to the 16th September 1878 he was pro- 
secuting his suit in a Court which had jurisdiction, 
and the inability of that Court to entertain it did not 
arise from defect of jurisdiction or any cause of the 
like nature, but from misjoinder of plaintiffs—a de- 
fect for which he must be held responsible; and from 
the 16th to the 23rd September he was not prose- 
euting his suit tn any Court, and could not claim to 
have that period excluded. Kam Suninaa Das v, Go- 
BIND PRASAD _ LL. BR. 2 All, 622 


31, ——_—_ Deduction of time auit 
was heing prosecuted in another Court.—Whore A. 
bronght a suit in the Munsif’s Court, and it was 
found that the suit had been improperly valued, and 
that the Munsif had no jurisdiction to try it, and the 
Munsif returned the plaint in order that the suit 
might be brought in the proper Conrt,—Held that A. 
was entitled to deduct from the period of limitation 
the time during which he had prosecuted his suit in 
the Munsif’s Court, and ander section 14, Act XIV 
of 1859, his suit was not barred. CiHanpr Dasr ». 
JANAKIRAM . ‘ 1B. L. R., 8. WN, 12. 


Contra, SuamM KANT BANERJEE 0. Goran LAL 
TAGORE . 4 , ‘ 1 W. B., 328 


32, ———— Deduction of time suit 
was in wrong Court through being over-valued.—A 
suit was instituted in the Court of the Subordinate 
Judge, who, after seven months, returned the plaint 
to be filed in the Munsif’s Court, on the ground that 
the suit had been over-valned. There was nothing to 
show want of bona fides in the plaintiff’s instituting 
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the suit in the Court of the Subordinate Judge. 
Held that, in computing the period of limitation 
prescribed for the suit, the time during which the 
plaint was on the file of the Subordinate Judge’s 
Court must be deducted, Osnoy Cuurn Nouypi ». 
KrirantHamoy! Dossxz . I. L. R,, 7 Cale, 284 


93, ——__-——_—- Deduction of time occu- 
pied by former auit,— Omission to obtain registered 
certificate.— Cause of like nature.”’—At a Court 
sale held on the 15th November 1871, in execution 
of a decree, the plaintiff’s deccased husband purchased 
a house, but neglected to register his sale certificate. 
In attempting to recover possession he was obstructed 
by the defendant, who claimed the property as her 
own. Summary proceedings under section 269 of 
Act VIII of 1859 were thereupon instituted against 
the defendant, and the defendant’s claim was upheld 
by an order passed on the 7th November 1872. In 
the meantime the plaintiff’s husband having died, 
plaintiff filed, on the 31st March 1874, a regular 
suit to establish her title. On the 8th July 1873 
she obtained a second certificate, and registered it, 
The Court of first instance awarded her claim, but 
on appeal by the defendant the lower Appellate 
Court roversed that decree, on the ground that, at 
the institution o the suit, plaintiff bad not a regis- 
tered certificate of sale. That decree was confirmed 
onthe 17th November 1879, on second appeal, by 
the High Court, On the 30th April 1880 plaintiff 
brought this suit on the strength of her registered 
certificate. The Court of first instance allowed her 
claim. The defendant appealed, and the lower Ap- 
pellate Court held her suit not maintainable. On 
appeal by plaintiff to the High Court,— Held, the 
suit was barred. The plaintiff was not entitled to a 
deduction of the timo during which she was unsuc- 
cessfully prosecuting the former suit, inasmuch as 
her inability to produce a registered certificate was 
not a “cause of a like nature,” to want of jurisdic- 
tion within section 14 of Act XV of 1877. Bar 
Jamna 0, Bar lonHA IL. R., 10 Bom., 604 


6h Prosecuting.” —* Good 
Satth.’— Other cause of a like nature.” —Limita- 
tion Act, Construction of.—In October 1881 an 
account was struck between XK. and M., anda sum 
of 21,457 was agreed betwoen them to be the correct 
balance then duc by the latter to the former. Of 
this amount a sum of R885 was paid. In March 
1885 K. sued M. for the balance of RGOO then due 
on the account stated. The plaintiff claimed the 
benofit of section 14 of the Limitation Act (XV of 
1877) as suspending the running of limitation during 
the pendency of a former suit which he had prose- 
cuted against the defendant in 1884 and 1886, and 
which had been dismissed on the merits. That was 
a suit for the redemption of certain zemindari pro- 
perty on which the defendant held a mortgage, and 
the plaintiff claimed in that suit that the amount of 
the balance due by the defendant on the account 
stated should be deducted from the mortgage-money 
ander an oral agreement entered into by the parties 
in October 1881. Held that the plaintiff could not 
be said to have formerly prosecuted his remedy in 
respect of the items now claimed in a Court, which, 
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for want of jurisdiction or other cause of a like 
nature, was unable to entertain it; that the provi- 
sions of section 14 of the Limitatian Act therefore 
were not applicable; and that the suit was barred 
by limitation. Per Srraiaut, Offy. C. J.—The 
former suit was not founded upon the same cause of 
action as the present, ingsmuch as it was founded 
upon the alleged oral agreement and not upon the 
account stated. Per Manmoop, J.—The Courts of 
British India in applying Acts of Limitation are not 
bound by the rule established by a balance of authori- 
ty in England, that statutes of this description must 
be construed strictly. On the contrary, such Acts, 
where their language is ambiguous or indistinct, 
should receive a libcral interpretation, and be treuted 
as “statutes of repose ” and not as of a penal charac- 
ter or as imposing burdens, Roddam v. Morley, 26 
L. J. Ch., 438 ; Ali Saib v. Sanyairaz Peddabaliyra 
Simhula,3 Mad,, 5; Empress v. Kola Lalang, I. L. 
R., 8 Cale., 214; Beil v. Morrison, 7 Peters (U. 8.) 
360; Keramut Hossein v. Gulab Kuonwar 3 W. R., 
101; and Muhummud Bahadoor Khanv. Collector of 
Bareilly, L. R., 1 I. A., 167, referred to. Manev 
v. LAL Kanpual Lar . LL.R., 8 All, 475 


25, ——_—_—_—__—_———_ Prosecution of appeal 
bond fide.—The time during which a plaintiff prose- 
cutes an appeal bond fide and with due diligence, as 
well as that during which he prosecutes his case in 
the Court of first instance, must be deducted in com- 


puting the period of limitation, SnoumBHOONATH 
Biswas v. Kisto DHUN SIRCAR 
[6 W. R., 8. C. C. Ref, & 


26, ——_—_—_——_——— Deduction of period 
appeal was pending.—Where a suit is brought and 
dismissed for want of jurisdiction, and an appeal is 
preferred in which the first decree is affirmed, if a 
suit be afterwards brought in the right Court, the 
period which clapsed between the decision of the first 
Court and the disposal of the appeal should be ex- 
cluded in computing the period of limitation pre- 
scribed by Act X1V of 1859. Raz Kisto Roy v. 
Beer CHUNDER JOOBRAJ - 6W.R., 308 


27. ————- Deduction of time suit 
was pending in wrong Court.—Where a suit, prose- 
cuted bond fide and with due diligenre, was dismissed 
in appeal for want of jurisdiction in the Court of 
first instance, and a second suit was afterwards 
brought in a right Court,— Held that, in computing 
under section 14 of Act XIV of 1859, the period of 
limitation of the suit, the time between the decree of 
the Court of first. instance and the institution of the 
appeal should be excluded. AJgooDHYA PERsHAD rv. 
BisHESHUR SARAI ; : 6N. W., 141 


28. Deduction of time.— Pro- 
secution of suit in another Court.—A bond-suit was 
filed in a Munsif’s Court on the day on which the 
Court reopened after the Dusserah vacation, during 
which the period of limitation expired as regards the 
payment of the bond-debt. The Munsif decreed the 
suit; but the Subordinate Judge in appeal found 
that the Munsif had no jurisdiction, and ordered him 
to return the plaint. This was done and the plaint 
was filed in the Small Cause Court on the same day. 
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The defendants pleaded limitation. Held that, under 
Act IX of 1871, section 16, the plaintiff was entitled 
to exclude the time during which he had been prose- 
cuting the suit in the regular Court up to the date 
of the lower Appellate Court’s judgment, but not the 
time during which he waited to get the plaint back. 
ABHAYA CHURN CHUCKERBUTTY v. GourR MonUN 
Dorr ‘ : . ; . 24 W.R., 26 


29. ———_—___———- Suit not against same 
defendants. —A former suit brought, not against the 
same defendants but only against one of them, did 
not fall within section 14, Act XIV of 1859; conse- 
quently the time of its pendency could not be deducted 
in computing limitation in a subsequent suit. NI- 
MADHUB SURNOKAR v, Kristo Doss SURNOKAR 
[5 W. R., 281 


30. Deduction of time sutt 
was being prosecuted in another Court.—The quos- 
tion whether the plaintiff is entitled, in computing 
the period of limitation, to deduct the time occupied 
in prosecuting a former suit, depends in the first 
place upon the question whether the former suit was 
brought upon the same cause of action as the new 
suit. Where the plaintiff brought two suits, one 
against one branch of the family and the other 
against another branch, to recover a share of that 
portion of the property which was in the possession 
of cach, and these suits were rejected on the ground 
of their having been improperly brought, it was held 
that in bringing a consolidated suit against all 
sharers for a general partition the plaintiff was not 
entitled to deduct the time occupied in prosecuting 
his former suits. JoiTaARAM BrouAR v, BAT GANGA 

[8 Bom., A. C., 228 


31. ———__—_—_—_- Deduction of time suit is 
being prosecuted in Court without jurisdiction.— 
Under a decree made in # suit brought by A. aguinst 
B., A. obtained possession of certain property. The 
decree was reversed on appeal, but no order was made 
by the Appellate Court with regard to mesne profits. 
After such reversal, B. applied to and obtained an 
order from the Court of first instance for possession 
and mesne profits. This order, so far as it awarded 
mesne profits, was set aside by the High Court as 
being an order he had no power to make, no right to 
mesne profits having been declared by the Appellate 
Court, and as being made “ altogether without juris- 
diction ;”’ they held that B. should have applied to 
the Appellate Court which reversed the decree, or 
should have brought a separate suit for the mesne 
profits. An application for review of this judgment 
being rejected, 2B. instituted a suit for such mesne 
profits. eld, per Peacock, C. J., Kemp and 
MacruHerson, JJ. (Locu, J., dissenting), that in the 
proceedings taken by B. in the former suit to obtain 
the mesne profits she was engaged in prosecuting a 
suit upon the same cause of action against the same 
defendant within the meaning of section 14, Act 
XIV of 1859. Htksro CounpER Roy CHowpHRY 
vo. SOORADHONERB Draia 

[B. L. BR. Sup. VoL, 985: 9 W. R., 402 


32. Suit for rent from alleged 


mal land.— Deduction.—Where a plaintiff claims - 
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rent on account of lands as mal from defendants, who 
set up a lakhiraj title and pomee lakhiraj sunnuds 
in support, he has first of all to prove that he has 
collected rents from the lands as mal within twelve 
ears of the suit; and in calculating the period of 
imitation, the plaintiff is not entitled to deduction 
on account of the periods of pendoncy of suits for 
rent and for small portions of the land, they not 
being suits for the same cause of action. PRODRAN 

GoravuL SINGH v. Buoop Roy OsvHa 
[9 W. R., 570 


33, ——_——— Deduction of time suit is 
pending in Court without jurisdiction.— Where limit- 
ation is pleaded, a plaintiff was not entitled, under 
section 14, Act XIV of 1859, to deduction for the time 
of the pendency of a suit brought by defendants upon 
the same cause of action, if it was not a suit in which 
the Courts were unable to decide the question from 
defect of jurisdiction or other such cause. Oopoy- 
MONEE DABEE v. BishonatH Durr. 9 W. R., 455 


34, ——_—_—__-—__—— Deduction of time suit 
was pending.—In a suit by an execcutrix, to recover, 
under deeds of mortgage and sale, dated, respectively, 
October 1837 and April 1840, executed to the testator 
by first defendant’s deceased husband, certain villages 
which first defendant in 1848 and 1851 mortgaged to 
second and third defendants, the defendants pleaded 
that tho suit was barred by lapse of time. For the 
pluintiff it was contended that the operation of the 
Limitation Act was suspended from 1844 until 1867, 
by reason of the pendency of an cquity suit, com- 
menced by bill filed by the present first defendant 
against the testator, to set aside the deeds of October 
1837 and April 1840, which bill was dismissed by 
consent in June, 1867, 2Held (reversing the decision 
of the lower Court) that these proceedings had no 
such effect; that the plaintiff might have brought 
a suit fur ejectinent at any tine; and that the present 
suit was barred. TRANQUEBAR SAMr AYYAN 2, 
NATHAMBEDU AMMAI AMMAL 6 Mad., 234 


S35. — Deduction of time during 
which former suit for rent was pending which was 
dismissed for non-joinder of parties.—In suits by the 
Receiver of the Tanjore estate to recover rent due 
under muchalkas executed by defendants, the mirasi- 
dars of certain villages, agreeing to take the villages 
on rent for five Saslis, from 1273 to 1277, at an 
annual rent, the defendants pleaded limitation as 
to part of the rent claimed. The plaintiff claimed 
to be entitled to the advantage of section 14 of that 
Act, because he was for a time prosecuting suite 
against defendants separately for the arrears of rents 
alleged to be barred, all which suits were dismissed 
on the ground that plaintiff could not sue the defend- 
ants separately while they had executed the muchalka 
jointly. The District Judge found for the defendant 
on the questions on the Act of Limitations. Held, 
on appeal, that the period of limitation applicable to 
a suit for rent was three years (under Act XIV of 
1859), and that as to the claim to the exception 
under section 14, it failed at every turn. The cause 
of action was not the same, for there the obligation 
sued upon was several, here it is joint; and the Court 
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which decided the former suits not only did not fail 
to decide them; but did decide them. Morgis »v. 
SIVARAMAYYAN , i . Mad, 242 


36. Deduction of time former 
anit was pending.—Where a plaintiff sues upon his 
jenm title, having previously instituted a suit in 
which he unsuccessfully set up his kanam right, the 
latter suit cannot avail to prevent the Statute of 





Limitations from running against him. Pakaxkut 
Assen Curry v. EDAPALLY CHENNEN 
[2 Mad., 266 


37, ———_—____—_—— Meaning of “ suit.””—Ap- 
peal forbidden by law.— Good faith.— Held that the 
word “suit” used in section 14, Act XIV of 1859, had 
only one, and that the common and ordinary sense of 
the term, Held, further, that the plaintiff, in pre- 
ferring an appeal from a suminary order, which appeal 
was expressly forbidden by law, could not be con- 
sidered to have been prosecuting a suit within the 
meaning of section 14, and was therefore vot entitled 
to the indulgence given by the aforesuid suction, even 
assuming that section to be applicable to suits to 
contest the order under section 246, Act VIIT of 1859. 
Furrey Kam vo. MonoHuUR Lann . 8 Agra, 39 


3s, ————— Deduction of time for ap- 
peal from order under s. 246, Civil Procedure Code, 
1859.—An unsuccessful claimant, instead of bringing 
a regular suit to establish his right as provided by 
section 246, Act VILI of 1869, chose to file an appeal 
aginst the order rejecting his claim. His appeal, 
though successful before the lower Appellate Court, 
having been thrown out in special appeal, as illegal 
under the section above cited, he sued to set aside 
the order rejecting his claim. Held that he was 
not entitled, under section 14, Act XIV of 1859, 
to deduct from the period of limitation the time 
during which the appeal proceedings were pending. 


Rampass Banoo v, WATSON W. R., 1864, 371 


38, ———_-——_—_——_ Sut brought in wrong 
Court.— Where a plaintiff, relying upon the defend- 
ant’s ropresentation as to the latter’s place of resi- 
dence, brought his suit in a Court which had not 
jurisdiction, the time of the pendency of the suit in 
such Court was held to be properly excluded under 
section 14, Act X1V of 1859, in computing limitation. 
Bangs Mapuus LAvoREE 0. Birko Dass Dey 

[15 W. R., 68 


The words “or other cause of a like nature,” in 
section 14, exclude many of the causes which were 
held to come within the meaning of the corresponding 
section of the Act of 1859. 


40. “ Other cavse.”—The 
words “or other cause,” in section 14, Act XIV of 
1859, applied to cnses where the action of the Court 
was prevented by causes not arising from laches on 
the part of the plaintiff,—in other words, by accidental 
circumstances beyond his control. LvoHMUN PER- 
sHADo. Nimuoo Persuap . . 17 W. R., 266 


RAMAKRISTNACASTEULU v. DarBA LAKSHMI- 
DEVAMMA  . A ; 1 Mad., 320 


sesamiae 
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as where the former suit had been dismissed as not 





having been brought in proper form. KERAMUT 
Hossz1n v. GoraP Koonwar . &SW.R.,101 
41. Other causes of a like 


nature.— Suit wrongly non-suited.— Where a suit was 
non-suited wrongly on a point unconnected with 
Juriadiction, it was held in a subsequent suit that the 
time could not be deducted. Daunmoner CHow- 
DHBAIN v. BRINDABUN CHUNDER Sincak CHOWDRY 

[7 W. R., 160 


43. Other causes of a like 
nature.—Suwit against wrong party.—For litigation 
against a wrong party no deduction can be allowed. 
Munna JHUNNA Koonwak v. Laws: Roy 

fl W. R., 121 


Kavass1t SOREBJI v. BARJORII SORABIT 
[10 Bom., 224 


43, ——___—__—_——— Suit on bond against obligor 
missing.—Subsequent suit against his representa- 
tives on presumption of his death.—Section 14 of the 
Act of 1859 was held tu apply to a case in which the 
plaintiff was unable, after due diligence, to procure 
due service upon the defendant of the summons to 
appear and answer the claim, and consequently to 
prosecute the suit to a decision, and would, where a 
suit on a bond had been afterwards brought against 
the representatives of the obligor on presumption of 
his death, prevent the suit from being barred, Karup- 
VAN CHETTI v. VERIYAL . ' . 4Mad,l 


44. Deduction of time in suit 
by aduptive son to set aside ulienation by mother.— 
No deduction from the period of limitation can be 
wllowed to the adopted son for the period of pendency 
of suits brought by or against him, to prove or dis- 
prove the validity of his udoption. Kisuen Mouun 
Koonp v, MuppuN Mouun TEWAREE 

[6 W. R., 32 








45. ——_—_- Suit for mesne profits.—In 
a suit for mesne profits, the Limitation Act allows no 
deduction for the pendency of the suit for possession. 
The only deduction which that Act allows is for the 
pendency of # suit not adjudged on its merits owing 
to some objection as to jurisdiction, &e. IssuRENNUND 
Dorr Juav. Pansurry CHunn Juna 3 W. RB, 18 


48. Mesne profits —Plaintiff 
sued for, and recovered possession of, land. He after- 
wards sued for mesne profits, Zeld per Peacock, 
C. J., and NorMan and SgTon-K arn, JJ. (dissen- 
tiente StRER, J.) that, under Regulation LIT of 1793, 
section 14, the plaintiff was entitled to recover mesne 
profits for twelve years prior to suit, excluding from 
such computation the period of the pendency of the suit 
for possession from the date of tke plaint till the 
final decree. ANNADA GOBIND CHOWDHRY v0. 
SWARNAMAYI. ABHAY GOBIND CHOWDHRY ov». 
SWARNAMAYI B. L. R., Sup. Vol. 7 


S. C. Unnopa Gosinp CnowpHRY ec. SCRNO- 
MOYER. OBHOY GOBIND CHOWDHRY t. SURNO- 
MUYXEE s e e e W, R., F. B,, 163 
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47. ——_——_—— Deduction of period oceu- 
pied by suit annulled from defect in jurisdiction or 
other like cause.—Under a decree made in a suit 
brought by 4. against B., 4. obtained possession of 
certain property. The decree was reversed on appeal, 
but no order was made by the Appellate Court with re- 
gard to mesne profits. After such reversal B. applied 
to and obtained an orderfrom the Court of first instance 
for possession and mesne profits, This order, so far as 
it awarded mesne profits, was set aside by the High 
Court as being an order the Court had no power to 
make, no right to mesno profits having been declared 
by the Appellate Court ; and as being made altogether 
without jurisdiction. The High Court held that B. 
should have applied to the Appellate Court which 
reversed the decree, or should have brought a separate 
suit for the mesne profits. An application fur review 
of judgment being rejected, B. instituted a suit for 
the mesne profits. Held, per Kemp, MACPHERSON, 
and Locn, JJ. (PEacook, C.J., dissenting), that the 
order of the Court of first instance awarding mesne 
protits was not annulled from “ defect of jurisdiction 
or for any such cause ” within the meaning of section 
14, Act xiv of 1859; and, consequently, that the 
period occupied in obtaining and secking to uphold 
such order could not be deducted in computing the 
period of limitation for the suit subsequently brought 
by B. for the mesne profits, Hurro CHunpER Roy 
CHOWDHRY v. SOORADHONEE DrEBIA 

(B. L. R., Sup. Vol., 985: 8 W. R., 402 


48, ——_—_—_—__—— Deduction of time former 
suit was pending.—An objector’s claim under Act 
VIII of 1859, section 246, having been disallowed he 
brought a regular suit to establish his right, and to 
have the sale stayed. The attached property was, 
however, sold pending this suit which was subsequent- 
ly dismissed. He then brought another suit for a 
declaration that the property (which was still in his 
possession) was his, and was not affected by the sale,— 
Held that, in calculating limitation, no deduetion could 
be made for the time consumed, it not having been 
dismissed for defect of jurisdiction or for some analo- 
yrous cause to defect vf Jurisdiction, in the first suit ; 
and it was also barred because the cause of action 
in the second suit was the same asthat in the first. 
RAGHOONATH PERSHAD v. SURJOO PEuSHAD SINGH 

[22 W. R., 162 


49, ——_—___—_—_—— Exclusion of time of pro- 
ceeding bond fide in Court for a cause of like nature 
to want of jurisdiction.—The plaintiff on the 31st 
March 1884 brought a suit in the Small Cause Court 
on a promissory note, dated the 24th April 1879. In 
his plaint he omitted to set out certain payments of 
interest by the defendant, which payments (if so set 
out) would have had the effect of saving the suit from 
being barred by limitation. The Judge of the Small 
Cause Court held that, on the face of the plaint, the 
suit was barred, and rejected the plaint on the 24th 
April 1884, under clause (c) of section 54 of the Civil 
Procedure Code. On the 25th April 1884 the plaint- 
iff brought a fresh suit on the same promissory note, 
and in his plaint set out how it was that he claimed 
exemption from limitation. Held that, in computing 
the period of limitation, the plaintiff was not entitled 
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under section 14 of Act XV of 1877 to exclude the 
time during which he was prosecuting the previous 
suit, NobBIN CHUNDER KURR v. RoyoMOYE Dossexs 

(1. L. R., ll Calc., 264 


50. ——_——_—__———— Deduction of time during 
which another suit was being tried.—The defendants 
cut down and carried away some troes which had 
been growing on the plaintiffs land. The plaintiff’s 
manager brought a suit in his own name against the 
defendants for the value of the trees so cut and car- 
ried away. This suit was dismissed, on the ground 
that the manager had no cause of action against the 
defendants. In a subsequent suit brought by the 
plaintiff against the defendants for the value of the 
wamo trees, he contended that the time occupied in 
the former suit ought to be excluded in computing 
the period of limitation prescribed for the second suit. 
Held that the provisions of Act XV of 1877, section 14, 
did not apply, and that the time could not be excluded, 
as the reason why the previous suit was dismissed 
was, because it was brought in the name of the wrong 
person, not from defect of jurisdiction, or from any 
cause of a like nature. RAJENDRO KISHORE SINGH 0. 
BuLaky MautTon . LOR, 7 Calc., 367 


51, ——_—_—_————_ Deduction of time during 
prosecution of suit with due diligence. —Defect of 
jurisdiction.— Cause of like nature—On tho 2nd of 
September 1869 a suit was instituted for, among 
other things, the possession of land claimed under a 
kobala, dated the 31st October 1867. This suit was 
dismissed on the ground of misjoindor of causes 
of action. On the 14th of Apri 188], the plaintiff 
sued for possession of the land only. Held that the 
suit was not barred by limitation as the plaintiff had, 
within the meaning of section 14, been prosecuting 
his claim in a Court which, from a cause of “ like 
nature” to defect of jurisdiction, was unable to 
entertain it. Ham Subhag Das v. Gobind Prasad 
1. L. B., 2 All., 622. Do Prosap Sina ov. Perras, 
KAIBEE 

(LL. R., 10 Cale, 86: 18C.L. R., 218 





52. ————_- - Deduction of period.— 
Defect of jurisdiction.—In a suit for rent in which 
limitation was pleaded the plaintiffs alleged that, 
in answer to » former suit brought against them b 
the defendants, they had bond fide claimed to set o 
the suine rent, but that their claim to u set-off had 
been, on technical grounds, disallowed on appeal, and 
they contended that, under section 140f the Limitation 
Act XV of 1877, they were ontitled to exclude the 
period during which that suit was pending. Held that 
the pluintifl’s claim of set-off was not disallowed on 
account of any defect of jurisdiction nor any defect of 
a like nature, and that therefore he was not entitled to 
exclude the period as he contended. HaPizunngssa 
Kuartun v. Buysas Coundex [Ass 

(18 C. L, R,, 214 


a Withdrawal of application 
with leave to renew it.— Deduction of time.—Civil 
Procedure Code, 1877, 8. 374.—The rule laid down 
in section 374 of the Code of Civil Procedure, Act X 
of 1877, that, where a suit is withdrawn with leave to 
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1. ACKNOWLEDGMENT OF DEBTS— 
continued. 


3, ————__—_—_—— Acknowledgment of debt.— 
Where a plaintiff sued for a debt due under a karar- 
nama,—Held that in order to bring the case within 
the exception in the law of limitation, it was suffi- 
cient to show, by clear and positive proof, that within 
the period prescribed he had asserted his right to his 
claim under the kararnama, and that the defendant 
admitted this claim to be as of right. It was not ne- 
cessary that a precise sum should have been mention- 
ed by either party, or that a promise to pay should 
have been made by the defendant. GUPIKISHEN Go- 
SWAMI v. BRINDABUN CHANDRA SIRKAR CHOW- 
DHEY . ; ‘ 8 B.L. R., P. C., 37 


§. C. Gorrs KisHrn GosHAMEB v. BINDABUN 
CuuUNDBR SrnocakR CHowDHRY . 

[12 W. R., P. C., 36 

13 Moore’s I. A,, 37 


Contra, NoBIN CHUNDER MozoompaR vo. KENNY 
5 W. R., 8. C. C. Ref., 3 


4, —————— Promise to pay debt of third 
person.—A promise to pay a third person’s debt 
would be suflici-ut though the amount were not as- 
certained. DPE.RgE LaLL SHAHA v. WoomESH 
Cuunver MozoompaR : . 9W.R, 140 


5, ——_—_—-—_——_ Letters containing no pre- 
cise sumor promise to pay.—ln a suit for the price 
of goods, the period of limitation had expired, but the 
Court held that certain letters written by the defend- 
ant to the plaintiffs, though they contained no men- 
tion of the sum due, nor any promise to pay, wero o 
sufficient acknowledgment of the debt under section 
4, Act XIV of 1859, Haruison v. Hors 

(9B. L. R., Ap. 43 


6. Want of assent to amount 
acknowledged.—A creditor who does not openly assent 
to an amount acknowledged by his debtor to be due 
to him, is nevertheless entitled to take advantage of 
such acknowledgment so long as it remains uncontra- 
dicted and unexplained by his debtor. Langgex Sa- 
400 v. Ro@HOONUNDUN LaLL Sanoo 

(I. L. R., 6 Cale., 447 











7. Letter in indefinite terms.— 
A letter containing no distinct admission of a debt, 
but only doubtful expressions,—Held not to be a 
written acknowledgment such as section 4, Act XIV 
of 1859 requires for the revival of a right of suit. 
GasH v. MCLEAN ‘ ‘ - 2N, W., 403 


8. Acknowledgment inferred 
JSrom tenor of correspondence.—An acknowledgment 
not coming directly from the debtor himself, but 
merely deduced as an inference from the tenor of 
a series of letters, was not a sufficient acknowledgment 
to satisfy section 4, Act XIV of 1859. To satisfy 
that section, there must be some principal writing of 
® particular date, which can be relied on by itself, 
when properly construed, as constituting an acknow- 
ledgment of the debt. Roggrs v. Mon'rri0U 

[6 B. L. R., 550 
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continued. 





9. Law under Punjab Code.— 
Acknowledgment.—Under the Punjab Code, and 
before Act XIV of 1859 took effect in Oudh, letters 
offering to pay a debt by instalments, and praying to 
be excused from the payment of interest, were an 
ample acknowledgment of the debt to save limitation. 
MuxknvumM LaLt v. ImTIAzOODDOWLAH 

(56 W.R., P.C., 18: 1 Ind. Jur. N. 8., 142 
10 Moore’s I. A., 362 





10. Letter with remittance “‘on 
old account.”’—The defendant sent a letter, dated 
22nd December 1865, to the plaintiffs, which con- 
tained the following postscript: “ P. S.— Enclosed 
a remittance of £40 to old account.” Held (on 
appeal, reversing the decision of NoRMAN, J.), the 
words “remittance of £40 to old account” were 
ambiguous, and did not necessarily import that a 
further sum was due, so as to constitute an acknow- 
ledgment of a debt which would give a new period of 
limitation, SHEARMAN v. FLEMING 

(5 B. L. R., 619 


lh ———————. Admission of debt with 
averment it is not due.—An admission of a debt with 
the appended averment that it is not yet payable in 
point of time, may be an acknowledgment of a debt 
under section 4, Act X1V of 1859. An assertion that 
a sum of money will be payable on the happening of 
an ovent future and uncertain is not an acknowledg- 
ment of a debt, but the allegation of incidents out of 
which a debt may at some time arise. YOUNG v. 
MANGALAPILLY RAMAIYA . ‘ 3 Mad., 308 


12, ———_—_-—_——— Bom. Reg. V of 1827, 
8.7, cl. 1.—Acknowledgment.—Held that an admis- 
sion in writing of the making of a promissory note, 
accompanied by a repudiation of liability in respect 
thereof, was not such an acknowledgment as would 
revive a barred claim. NARBADASHANKAR v. RUGH- 
NATH IsHVABJI : ; 2 Bom., 349 


13, ——_—_—_—————._ Admission of debt to third 
person.—The admission to a third party in writing 
that a sum is due is not such an acknowledgment 
of a debt as to remove such debt out of the Statute of 
Limitations. PrxsHap Doss v, DENONATU DEY 

(2 Hyde, 14 


JIN THE MATTER OF THE GANGES Steam NAVIGA- 
TION ComPANY . 2Ind. Jur., N.8.,180 


14, Admission to third person. 
—An admission by A. of his debt to B. contained in 
a burat given by 4. to his agent may take a suit 
against 4. out of the Statute of Limitations. Huro 
CHUNDER Roy v. MoNEE Monwwer Dossse 

(3 W. R., 8. C. C, Ref, 6 


156, ————_—_—__———._ Ad mission to third person, 
—An acknowledgment made in writing to a third 
party and not to the creditor is sufficient under the 
section. Quare,—Whether an acknowledgment to 
satisfy the section must be made before suit. The 
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1. ACKNOWLEDGMENT OF DEBTS— 


continued, 


English and Indian Law of Limitation considered and 
contrasted. NIJAMUDIN v. MAHAMMADALI 
[4 Mad., 385 


16. Admission.— Exemption 
from limitation.—In a suit for the recovery of costs 
incurred by the Government of Bengal, in virtue of 
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the Statutes 3 and 4 Wm. IV, Cap. 4], authorising | 


the Crown to appoint the East India Company to 
take charge of appeals, and bring them to a hearing, 
the admission by a defendant that a demand was 
claimable from some quarter or other, but not as 
against the property in question, was held not to be 
an admission within the meaning of Regulation 111 of 
1793, excepting a suit from limitation under that 
Regulation. GOVERNMENT OF BENGAL 0. SuUR- 
RUFFOTOONISSA . ; . &$W.R, P.C,, 31 
{8 Moore’s I, A., 225 


17. Memo. of payments en- 
dorsed on bond.—Memoranda of payments made, en- 
dorsed on the bond and signed by the defendant, were 
not acknowledgments in writing within the meaning 
of section 4, Act XIV of 1859. GoracHanp ort ». 
LOKENATH Durr, : 2 8 W. R., 334 


18. ~ Verbal admission of cor- 
rectness of account.—A mere verbal admission of-the 
correctness of an account, the items of which are 
barred by the Statute of Limitations, does not furnish 
# new starting-point for the operation of the Statute. 
SUBBARAMA v. EASTULU MUTTUSAMI 

[$8 Mad., 378 


19. Admission of bulance of 
account. When an indigo planter and a ryot contract, 
the former to make advances of moncy or seed for the 
cultivation of indigo plant, and the latter to deliver 
the indigo plant grown, a mere verbal admission by 
the ryot of the correctness of an account containing 
cross items due, without a written acknowledgment 
from him that the balance is due, does not operate to 
create or renew any liability with reference to the 
Law of Limitation. Doyuxz v. ALLUM Biswas 

[4° W. R., 8. C.C. Ref, 1 


DoyLe v. Epoo Gazer 
[3 W. R., 8. C. C, Ref., 13 


20. — Suit for balance of ac- 
count.— Balance struck and amount orally ad- 
mitted.—In a suit for the recovery of certain sums 
advanced as loans at different times the account 
rendered was simply a statement of advance, repay- 
ment, and balance which was adjusted, struck, and ver- 
bally admitted by the debtor,— Held that the balance 
so struck and admitted by the debtor did not dmount 
to a written acknowledgment within the 4th section 
of Act XIV of 1859, or to a new contract so as to 
revive the old cause of action, KuUNHYA LALt 0. 


BuNSEE Agra, F. B., 94: Ed. 1874, 71 


21. Verbal promise to pay.— 
New contract.—In a suit by the plaintiff to recover 
money lent more than three years before suit, the 
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plaintiff alleged an express verbal promise by the 
debtor to pay the amount sued for made upon a 
settlement of accounts,—Held, by HoLuoway and 
KiNDERSLEY, JJ.—That a verbal promise was not 
sufficient to prevent the application of the Act of 
Limitation. Per KiInpersuEy, J.—If a debtor and 
creditor enter into a new contract, the debtor promis- 
ing to pay a barred debt, that would seem to be a new 
cause of action, and it is doubtful whether it was tho 
intention of the Limitation Act to insist that the 
new promise should be in writing. KITTAPPA 9. 
SOMANNA ; ‘ , . . 86 Mad, 61 


22. Acknowledgment to third 
person.—An admission or acknowledgment in writing, 
under section 4, Act X1V of 1859, was sufficient to 
give ® new period of limitation, although a promise 
to pay on request is not inferrible from it. The word 
“due” in tho soction means no more than that the 
debt is owing and that there is an existing obligation 











to pay it. NIJAMUDIN v, MAHAMADALI 
[4 Mad., 385 
23. Promise to pay sum for 


which promissory note was given.—A suit was 
brought on a promissory note, by which the defend- 
ant promised to pay to the plaintiff 21,000 with 
interest at the rate of 12 per cent. per annum. The 
defendant afterwards wrote the following letter to 
the plaintiff : “1 further hold myself responsible to 
you for the two sums of 81,000 and R900 respec- 
tively, the latter sum bearing interest at 24 per cent. 
perannum, Hoth these sums of 21,000 and R900 I 
engage to pay you.” Held that the letter was an 
acknowledgment within section 4, Act XIV of 1869. 
UmesH CHUNDER MOOKBRJEE v. SAGEMAN 

[5 B. L. R., 638, note 


S.C. WoomEsH CHUNDER MOOKERJEE v. SAGEMAN 
(12 W. B., 0. C., 2 


See GurikIsneNnN GOSWAMI BRINDABUN 
CHANDRA SIRKAR CHOWDHRY 
(83 B.L. BR, P.C., 87:12 W.R., P. C., 36 


13 Moore’s I. A., 37 


. Admission in bill of 
sale,—The defendant, who was the owner of a moiety 
of certain property (the plaintiff and another being 
owners of the other moiety), mortgaged his moiety to 
the plaintiff; the mortgage-deed, dated 11th June 
1863, contained a covenant to pay off the principal 
and interest at the expiration of a ycar, and gave a 
power of sale in default of payment. The whole 
property, including the mortgaged portion, was con- 
veyed to one J. D. on 27th November 1864, by a bill 
of sule executed by the three owners of the property. 
On the execution of the bill of sale the sum of 
#16,250, the half of the purchase-money which be- 
longed to the defendant, was handed over to the 
plaintiff in part-payment of a sum of #19,555, which 
was therein recited a8 being then due on the mort- 
gage. Ina suit for the balance brought in November 
1869, the defence was that it was barred by the law 


5 Kk 2 


0. 
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of limitation. Held that the admission by the 
defendant contained in the bill of sale of November 
1864, was # sufficient acknowledgment to take it out 
of the operation of Act XIV of 1859, section 4. 
MaDHUSUDAN CHOWDHEY v. BRAJANATH CHANDRA 

(6 B. L. R., 298 


Admission in writing.— 
In a suit to recover the balance alleged to be due on 
certain promissory notes, the plaintiff relied on a 
document to prevent the operation of Act XIV of 
1859, which was in these terms,—“<If I have to 
stump up, the sooner it is done the better, though it 
would go against all my ideas of justice and right.” 
Semble,—There was no admission that a debt was 
due. UNCOVENANTED SERVICE BaNnx v. MARSHALL 

(6 NW. W., 306 


28. —————_——— Admission in writing.— 
A debt due on a decree is a sufficient consideration 
for the making of a promissory note, although execu- 
tion of the decree be barred by limitation at the time 
the note is made. Where the endorsee of certain 
promissory noter sued to recover their value, alleging 
that in respect uf four of the notes a new period of 
limitation had been created by the letter of the maker 
to the holder’s agent which follows, viz.: “ with 
regard to your communication anent prone) notes 
given by me to Mr. S., and which I have not paid, I 
must only say that Mr. S, must trust to my integrity 
to pay him, and as soon as I have cleared off a couple 
of decrees against me I will cominence paying him ; 
but if you put the matter into Court, I must onl 
plead want of consideration, and throw Mr. S. bac 
on the original decree which had lapsed some three 
years before I wrote the promissory notes,”—Held 
that the letter was a sufficicnt acknowledgment to 
take the claiin on the four notes out of the statute of 
limitation. Muniinsv. Beppy .6N. W., 150 


27. —————_—__——— Suit for compensation for 
land,— Acknowledgment in writing.— Held, in a suit 
for compensation for lands taken by Government un- 
der Act VI of 1857, that a letter from the Commis- 
sioner of Revenue expressing his willingness to re- 
commend Government to pay for certain land, is not 
an acknowledgment in writing within section 4, 
Hiuis v. MaaisTRate oF NoppgA . 11 W.R,,1 


— ——— Acknowledgment in writ- 
tng. << S who owed FP. money, drew # hundi in favour 
of V. which was dishonoured. 7. sued R. to recover 
the sum for which the hundi had been drawn. With- 
in three years before suit 2. wrote a letter to the 
drawee of the hundi requesting him to pay the 
amount due by 2. upon the hundi. Held that the 
lotter was a sufficient acknowledgment, within the 
meaning of section 19 of the Limitation Act, 1877, of 
R.’s liability for the debt for which the hundi was 
drawn. RaMAN 0. VAIRAVAN 

(i. L. R., 7 Mad., 302 


20. Default on payment o 
inatalment.— Where a default having boon uae A 
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payment of an instalment the debtor subsequently 
filed a suit to compel his creditor to receive his debt 
by instalments as they should become due, and in his 
plaint set out the provisions of the bond, and stated 
that he had tendered the instalments as they became 
due to his creditor, which the latter had refused to 
receive, and that thereupon the debtor had deposited 
the amount with a third person. It was held that 
the plaint did not contain such an acknowledgment of 
the whole debt being duc as to give a new starting- 
point from which the limitation commenced to run. 
NARAYANAPPA 0, BHASKAR PARMAYA 

[7 Bom., A. C., 125 


30. ————_-——_- Admission after execution 
of decree.—The admission of u debt after execution 
is taken out gives a decree-holder a fresh starting 
point from which to reckon limitation. DiGam- 
BURSE Desia v. SARODA PERSHAD Roy 

(3 W. R., Mis., 27 


JOTEERAM Doss v. HorvF .. 6 W. R., Mis., 115 


LucHMEE NARAIN vo. SHUDASHEO SINGH 
{5 W. R., Mis., 12 


Prosvunno ComMAR Roy CHowpuary v. KASHER 
Kant Buvrracnanske . 5 W.R., Mis., 31 


CHUNDER Kant MITTER v. RAMNARAIN DEY 
SIRCAR . é ° : . 8 W. R., 63 


31, ————————_Instalment bond.— New 
contract.—An instalment bond is not “a promise or 
acknowledgment” within the meaning of Act IX of 
1871, section 20; but is complete in itself and does 
not require any reference to the old bond which it 
supersedes. It is a new contract with new stipula- 
tions and terms, and limitation runs from the due 
dates therein mentioned. Tara SOONDUREE KULOO- 
NEE v. BHOOBUN CHUNDER GHOSE 

[23 W. R., 462 


32. ——_—___—- Admission of debt.— Peti- 
tion to file kisthundi.—A petition put into Court by 
a judgment-debtor, for time to pay the instalments 
due under a kistbundi, may be coneidered as evidence 
of a new contract formally entered into with the 
decree-holder and declared in Court. PEeargrg 
Mouwun MITTER v. MOHENDRO NARAIN SINGH 

{23 W. R., 465 


33, ———_—__—_—_—_— Signature not by debtor, 
—A letter not signed by the debtor was not an acknow- 
ledgment in writing within the meaning of section 4, 
Act XIV of 1859, RAMNABAIN 0, Hunger Dass 

(8 Agra, 81 


34, ——___—_—_—_——__ Acknowledgment not 
signed.—An acknowledgment i in writing sealed, but 
not signed, by a defendant, was not an acknowledg- 
ment within the meaning of section 4, Act XIV of 
1859. LUCHMUN PeEsHaD v. RUMZAN ALI 

[8 W. B., 513 


35. ——_—__—_—__—_ Signature not formally 
added: —To entitle a plaintiff to the bonefit of a new 
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period of limitation under that section, he must prove 
that the party sued has in writing authenticated by 
his signature, either in express terms or by reasonable 
construction, acknowledged and admitted that the 
debt or a part thereof is due from him. This signa- 
ture need not be formally subjoined or added to an 
acknowledgment writtten by the debtor, unless it 
appears from the writing that such signature was in- 
tended, or unless the writing would be incomplete in 
itself, as an admission without a signature. If the 
body of the adinission is in the debtor’s own hand- 
writing, and contains his signature, and was given 
over by him as complete in itself, it would be an ac- 
knowledgment in writing within the meaning of sec- 
tion 4. MuUnaMMAD JANULA 0. VENKATARAYAR 

{2 Mad., 78 


36.0 ———_——_—_-————_ Signature by mark.— 
Acknowledgment in writing.— Payment endorsed ona 
bond by direction of the obligor who cannot write and 
signed with his mark is an acknowledgment in writ- 
ing within the meaning of section 20 of Act IX of 
1871. BHREEMANGOWDA v. EERANAB 

(7 Mad., 858 


37, ——_—_——_—_——- Suit for balance of account 
Sor advances.—In a suit to recover a balance on _ac- 
count of indigo advances made on a kabuliat executed 
by defendant, where defendant had broken no contract, 
but the discontinuation of the cultivation had been 
the act of the plaintiff, limitation was held to run from 
the date of the kabuliat, which operated as a written 
acknowledgment signed by defendant (section 4, Act 
XIV of 1859). Held, too, that a statement of balances 
found in one of plaintiff’s books duly verified, with- 
out any signature by defendant (who could not write), 
was not an paca Be al within the meaning of 
section 4, The entry of defendant’s name in one 
column, taken in connection with a cross in another 
column, formed no valid signature. BENGAL INDIGO 
Company v. KoyLasH CHUNDER Doss 

{10 W. R., 293 


38. ———___—_—__—__ Acknowledgment of debt.— 
Secondary evidence of acknowledgment.— Authority 
to bind minor by acknowledgment.—An_ original 
account book containing an acknowledgment of a 
debt had been filed in Court, and subsequently lost 
whilst in Court,—Held, that secondary evidence of 
such acknowledgment might be given, notwithstaund- 
ing the words of section 19 of the Limitation Act. 
A person merely by reason of being the mother and 
guardian of a minor has no authority to make an 
acknowledgment of a debt on behalf of the minor so 
as to give a creditor a fresh start for the period of 


limitation, Wasisun v. Kabdiz Buxksy 
{I. L. R., 18 Cale., 202 
39. Acknowledgment.— Entry 


of a debt in a debtor’s boot.—An entry in a debtor's 
own book does not amount to an acknowledgment 
within the meaning of section 19 of Act XV of 1877, 
unless communicated to his creditor or to some one 
on his behalf,— Explanation 1 to section 19 showing 


DIGEST OF CASES, 


—_ wee. 


( 3206 ) 


1 LIMITATION AOT, 1877, s. 10—continued. 


1. ACKNOWLEDGMENT OF DEBTS—., 
continued. 


that the acknowledgment is contemplated as “ad- 
dressed” to tho creditor. Every acknowl ent, 
in order to create a new period of limitation, must 
be signed by the debtor, or some one deputed by him 
no matter in what part of the document the si 

ture is placed. MAHALAKSHMIBAI v. FIRM OF Na 
GESHWAR PursHoramM . I,L. R., 10 Bom., 71 


40. ———____—_——_ Application by judgment- 
debtor for postponement of sale.—An application by 
the defendant for a postponement of the sale of his 
property when he promised to pay the amount of 
the decree was held to be an admission of the plain- 
tiffs’ right to execute the decree within the contem- 
plation of section 19 of the Limitation Act (XV of 
1877), and created a new period of limitation. VEN- 
KATRAV Baru v. BisEsING VITHALSING 

[I L. R., 10 Bom., 108 


41, ———_———_—— Account stated.—Signing 
by debtor.—Although to make an account a stated 
account it is not necessary that it should be signed, 
yet, unless it is signed by the debtor, the intention 
and effect of section 4 of Act XIV of 1859 is to pro- 
vent it being made the foundation of an action to 
recover a debt which would otherwise be barred by 
that Act. MULOHAND GULABCHAND v. (tIRDHAR 
MADHAV . : ‘ . 8 Bom, A. C.,6 


42, ——_—_—_——_——_——_ Signature.—Whiere an ac- 
count stated was written by a debtor himself, by his 
name at the top of the entry, it was held to be suffi- 
ciently signed within the meaning of soction 4 of 
Act XIV of 1859. ANDARJI KALYANJI v. DULABH 
JEEVAN P ; P I. L. R., 5 Bom., 88 


43, ———__—_—_——_. Signature.— Where the 
whole of an account stated (khata) was written by a 
debtor himself with the introduction of his name 
at the top of the entry, the khata was held to be 
sufficiently signed within the meaning of Act XV of 
1877, section 19, JEKISAN Bapusl v. BHOWBAR 
Byoca JETHA I. L. R., 5 Bom., 88 


44, ——_——__——_———_ Acknowledgment of guard- 
ian for minor.—The signature of a guardian of « 
minor to an acknowledgment of a debt does not 
make it such an acknowledgment under section 19 
of the Limitation Act aa would give a uew period of 
limitation against the minor, the signature of the 
guardian not being a signature by the person against 
whom the right is claimed. AZUDDIN HossaIn », 
LioypD ‘ * . . weL R112 


45. Acknowledgment signed 

by agent.—Under section 4, Act XIV of 1859 an 

acknowledgment in writing, signed by the agent or 

' constituted attorney of the debtor, is not sufficient. 
PursHOTAM MANCHARAM v. ABDUL LATIF 

[6 Bom.,, O. C., 67 


BuDooBHOOSUN Boss v. ENAETH MOONSHEE 
8 W.R.,1 
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48, Acknowledgment of agent. 
~The acknowledgment of an agent for the manage- 
ment of a zemindar’s property is not the acknowledg- 
ment of the principal within the meaning of section 
4, Act XIV of 1859. RgazoopEEN vo. COLLECTOR 
or CUTTACK . ‘ 3 - 10 W.R., 176 


47. The plaintiff sued three 
executors for the balance due of their testator’s simple 
contract debt of more than three years’ standing. A 

t payment had been made by the defendants with- 
in the three years previous to the commencement of 
the suit. Two of the defendants had also, but during 
their testator’s life-time, given a personal undertak- 
ing in writing to pay the debt out of a fund coming 
to their hands. The defendants had also signed as 
executors, and sent a letter to the plaintiff informing 
him that they had registered his claim against the 
testator’s estate, and that notice would be given to 
him when the assets, if any, were to be distributed. 
Held that, neither the personal undertaking nor the 
letter was such an acknowledgment in writing’as to 
bring the case v-ithin section 4, of Act XIV of 1859. 
IovakaA Das v. RICHARDSON . . 3 Mad., 84 


48, ——_—_—_____——__ Acknowledgments by agent. 
—Acknowledgments which, under Act XIV of 1859, 
were insufficient to koep alive a cause of action, be- 
cause they were signed only by an agent,—Held to be 
sufficient to sustain a suit on the same cause of ac- 
tion under Act IX of 1871. Where a series of ac- 
knowledgments of a debt have been made, each with- 
in three years of the one next preceding, and the 
first of the series has been made within three years 
of the date on which the debt was contracted, a suit 
for the recovery thereof is, under Act 1X of 1871, in 
time, if instituted within three years from the date 
of the last acknowledgment. Discussion as to who 
is an authorised agent, what is a sufficient signature 
and what amounts to a sufficient acknowledgment, 
within the meaning of section 20 of Act IX of 1871. 
Under section 20 of Act IX of 1871, the authorised 
agent may sign either his own name or that of his 
principal. Monrsa Lat v. Busunt KuMAREE 
[I.L. R., 6 Cale, 340: 7 C. L. R., 121 








: Acknowledgment by agent. 
—Held, upon the evidence in the case, that an ac- 
knowledgment of the debt sued for had not been 
signed by an agont of the defendant, gencrally or 
specially authorised in that behalf within the mean- 
ing of section 20, Act IX of 1871. Whatever gene- 
ral authority such agent may once have had from 
the defendant, it had ceased within the knowledge 
of tho plaintiff at the time of the signature. Special 
wuthority in that behalf cannot be proved by second- 
ary evidence of the contents of a lotter, the non-pro- 
duction of which is not satisfactorily accounted for. 
Diyomox! Desi v. Roy Lucamirut SincH 

[LR 7 LA, 8 





50. Acknowledgment by 
agent.—Signature.—B.’s ugent, under the orders of 
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B., wrote‘a letter to §, containing an acknowledgmen 
in respect of a debt. This letter was headed as fol- 
lows: “ Written by B. to 8.”? The concluding por- 
tion of the letter was written by B. in his own hand- 
writing. Held that, under these circumstances, ther 
was sufficient evidence that the heading of the lette' 
was written by an agent duly authorised. Held, alsc 
looking at the heading of the letter, that the lette: 
was “signed” by B, within the meaning of section 2( 
of Act IX of 1871. Mavuuna Das ». Basu Lan 
[I.L. R., 1 All, 68 


51. Acknowledgment by agen 
—Plaint signed by vakil.—A plaint signed by 
vakil before the Limitation Act 1X of 1871 came in- 
to operation does not save limitation, as the earlic 
Limitation Acts do not give authority to an agent tc 
sign an acknowledgment for his principal similar tc 
that given by section 20 of that Act and section 19 0 
Act XV of 1877. Acknowledgments which are in. 
sufficient to keep alive a cause of action because the: 
were signed only by an agent, are equally insufficien’ 
to sustain a suit on the same cause of action unde 
Act XV of 1877, as section 2 of the Act express), 
bars the revival of a right to sue barred under the 
earlier Acts, although they might have been sufficien’ 
under Act IX of 1871. DHarMa VITHAL v. GovINT 
SADVALKAR . ; : LL. R., 8 Bom., 9€ 


52. Acknowledgment.— Author- 
ised agent.—A balance of account was written by 
a person at the request of an illiterate debtor in the 
debtor’s name, and signed by the writer in his owr 
name, Held a binding acknowledgment by a duly 
authorised agent within the meaning of section 19. 
explanation 2 of Act XV of 1877. Hemcuanp Kv- 
BER v. VoHoRA Rast Hast LLY, R., 7 Bom., 615 


53, ——————__————. Signature by agent.—An 
application by a judgment-debtor in writing for the 
postponement of a sale in execution of a decree and 
the issue of fresh notification of sale signed by the 
pleader expressly authorised to make it, is an acknow- 
ledgment “signed” by an “agent duly authorised 
in the judgment-debtor’s behalf, ”’ within the mean- 
ing of section 19, Act XV of 1877. Ramurr Rat ». 
Sateur Rar , : . LL,R., 3 All, 247 


54. Manager of joint Hindu 
family.— Agent, Authority of.—Principal and agent. 
—The relation of the managing member of a Hindu 
family to his coparceners does not necessarily imply 
an authority upon his part to keep alive, as against 
his coparceners, a liability which would otherwise be- 
come barred. The words of section 20 of Act IX of 
1871 must be construed strictly, and the manager of 
a Hindu family, as such, is mat an agent “ generally 
or specially authorised’ by his coparceners for the 
purpose mentioned in that section. KUMsRASsAMI 
Napan vo. Pata Nacapra CHerri 

[1. L. R., 1 Mad, 385 


55. Manager of Hindu family, 
— Authority to revive barred debt.—The manager of 
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a Hindu family has the same authority to acknowledge 
as he has to create debts on behalf of tho family, but 
has no power, without special authority, to revive 
a claim, already barred by limitation, against the 
family. CHINNAYA vo. GURUNATHAM 


[{I. L. R., 5 Mad., 169 
See Gopal Nakain Mozoompak v. MuppoMUTTY 
GooPpTEE . . : . 2BR,, 21 


56. ——-_—_—_————— and art. 59.—Pre- 
acribed period.— The expression “ preacribed period ” 
in section 2U(a) of the Limitation Act IX of 1871 
means the period prescribed by that Act. Where a 
suit was brought on the 11th September 1877 for 
money paid by the plaintiff on the 16th November 
1868 to the use of the defendant, and the plaintiff 
based his claim upon two acknowledgments of the 
defendant in writing, of which the first was dated 
the 3rd November 1872,—Held that, to bring the 
case within section 20 (a) of the Limitation Act 1X of 
1871, the first acknowledgment should have been 
made before the expiration of the period prescribed 
by article 59 of schedule II of that Act, viz., three 
years from the period when the money was paid. 
Luvar CHUNILAL ICHHARAM v. LUVAR TRIBHOBAN 
Lat Das . : . LL.R., 5 Bom., 688 


67, ————__—___—— “ Promise.” — Suit on bond 
executed for barred debt.—Contract Act, s. 25, cl. 
8.—The “promise” referred to in section 20 of Act 
1X of 1871 is a promise introduced by way of excep- 
tion, in a suit founded on the original cause of action, 
and not @ promise constituting a new contract, and 
extinguishing the original cause of wuction. Accord- 
ingly a suit is not barred which is brought on a bond 
executed, in consideration of a barred debt, after the 
expiration of the period prescribed for its recovery. 
RaGHog! BHIKAJI vo. ABDUL KARIM 

[I. L. R., 1 Bom., 580 


58, ———___—_—_—_—__ Promissory note for bar- 
red debt.—Contract Act, s. 25, cl. 3.—Act 1X of 
1871, soction 20, clause (a), does not prevent a plaint- 
iff from maintaining a substantive action on a pro- 
missory note passed to secure the amount due on an 
old note which was barred by limitation at the time 
of the making of the new, the plaintiff’s right to 
bring such action being recognised by the later en- 
actment, Act [X of 1872, section 25, clause 3. Cua- 
TUR JAGSI v. TULSI I. L. R., 2 Bom., 230 


58. ——_—_——- Acknowledgment of barred 
decree.—In the case of a decree for money payable 
by instalments with the proviso that in the event of 
default the decree should be executed for the full 
amount, the decree-holder did not apply for execution 
within three years after default was made,—Held, 
the judgment-debtor having, three years after the 
first default, acknowledged in writing his liability 
under the decree, and signed such acknowledgment, 
that, the decree being already barred, such acknow- 
ledgment did not create a new period of limitation. 
SHIB Dat v. KALKA PRASAD 

[l.L. BR. 2 AL, 443 | 
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60. ———__————_ Avgent.—- Signature pro- 
cured after determination of agency.—Notwithstand- 
ing tho general provisions of section 19 of the Limit- 
ation Act of 1877, by which a new period of limit- 
ation, according to the nature of the original liability, 
is allowed, provided that the acknowledgment of 
liability is made in writing before the expiration of 
the period prescribed for the suit, a suit cannot be 
brought upon an acknowledgment or account stated, 
signed by @ person who has been an agent,to collect 
rents, if his signature was not procured till more than 
a year after the determination of his agoncy, Pak- 
BUTTINATH Roy v. Teyomoy BANKRIT 

[1. L. R., 5 Cale., 8303 


61, ———__——__——— Account stated.— Adjusted 
account.— Adjustment of accounts, Effect of.— 
“ Ruzu.’—Contract Act (IX of 1872), s. 25, cl. 8.— 
The “ruzu” or adjustment of an account can operate 
either as a revival of an original promise or as evi- 
dence of a now contract. If it is to be used as an 
acknowledgment giving a fresh starting-point for 
computing a new period of limitation it must be made 
in writing and signed before the expiration of the 
poriod of limitation prescribed, If it is to be used as 
evidence of a new contract furnishing a basis for a 
new cause of action, it must contain a promise in 
writing duly signed as required by the Contract Act 
IX of 1872, section 25, clause 3, a bare statemont of 
an account not being such a promisc. RamMmugr ». 


DuARMA ’ , . LL. RB, 6 Bom.,, 683 


62. ———_—— —————_ Account stated.— Promise 
—Balance admitted due-—Baki deva,—Act IX of 
1872, s. 25.—The Gujarati words “ baki deva,” which 
are of common use in balancing accounts, import no 
more than the English words “ balance due,” from 
which an unwritten contract may be inferred, but 
which do not of themselves amount to a promise to 
pay within the sense of Act 1X of 1872, section 25, 
clause 3. RancHHODLAS NATHUBHAL v. JEYOHAND 
KHUSALCHAND ; - IL, R., 8 Bom., 905 


See Ramsi v. DoanMa . I, L. R., 6 Bom., 683 


63, ——_——_—_—_—__——-. Admission of debt being 
due in writing itself.—To bring 8 case within section 
4, Act XIV of 1859 the writing must contain within 
itself an admission that a debt is due, and oral evi- 
dence is not admissible to add to its meaning. 
LurcHuMANAN CHeErry v. Motta IpvRaAky Mara- 
KKAYBE ; . 5 Mad., 90 


64. Oral evidence-—The want 
of an admission or acknowledgment in writing, as re- 
quired by section 4, Act XIV of 1859 to qualify the 
limitation prescribed by clause 9, section 1 of that 
Act, cannot be supplied by oral evidence of the ad- 
mission of the debt sued for. Girgs Duane SInGH 
o. KaLIKASOOKUL. DoorGa Durt Sinan oe. Katrt- 
KA SOOKUL . ‘ F ; - TW.R., 48 
Wooma SoonDERY Dossez v. Brraessur Roy 
[8 W. BR. 2389 
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1, ACKNOWLEDGMENT OF DEBTS— 
continued, 


65. Contents of acknowledg- 
ment of debt, Secondary evidence of.— Evidence Act (I 
of 1872), #. 91.— Paragraph 2, section 19 of the Limit- 
ation Act, 1877, belongs to that branch of the law of 
evidence which is dealt with by section 91 of Act I of 
1872, and ought not to be read in derogation of the 
gencral rules of secondary evidence so as to exclude 
oral evidence of the contente of an acknowledgment 
which has been lost or destroyed: SuHamMBHU NaTH 
NatH v. RAM CHUNDBA SHAHA 

(I. L. R., 12 Calc,, 267 


66. Registration.— Non-regis- 
tration of kobala, Effect of.— Act VIII of 1871, 8. 
17.— Act IX of 1871, 8. 20, ci. (c), and s. 49.—Al- 
though, under section 49 of Act VIII of 1871, no in- 
etrument which is “required by section 17 to be 
registered shall, if unregistered, be recived as evi- 
dence of any transaction affecting the property to 
which it relates,” this provision does not prevent 
such an instrument being used for the purpose of 
showing that a fresh period of limitation has been 
acquired under section 20, clause (c) of Act IX of 
1871, by an ac: nowledgment of a debt in writing 
signed by the party to be charged therewith before 
the expiration of the prescribed period of limitation, 
Nunpo KisHorkk LALL v. RAMSOOKHEE KoozE 

(LL. R.,, 6 Cale, 215:4C. L. R., 361 








2. ACKNOWLEDGMENT OF OTHER RIGHTS. 


67. Landlord and tenant.— 
Acknowledgment of different tenancy.— Where a 
landlord sued to recover arrears of rent due from a 
tenant who entered as a mulgaini tenant for one 
ied and continued in possession without executing a 

resh agreement,— Held that an admission, made in 
writing, and signed by the tenant, that he held the 
land as mulgaini or permanent tenant at a lower 
rent, was not an acknowledgment of the landlord’s 
right, which, under section 19 of the Limitation Act, 
1877, would entitle the landlord to recover arrears of 
rent for three years prior to the date of the admis- 





sion. VENKATARAMANAYYA o. SRINIVASA Rav 
[i Lb. R., 6 Mad., 182 
68. Mortgage.— Right to re. 





deem mortgage.— Where a mortgage has not legally 
been put an end to, the mortgagor (or his representa- 
tives) is entitled to come into Court and ask to be 
allowed*to redeem, provided sixty years have not 
elapsed since the last recognition by the mortgagee 
of the plaintiff’s title to the mortgaged property. 
Ronszet NaRain SinGH v. SHUREBEFOONISSA 

{10 W. R., 478 


69. Suit for redemption of 
mortgage. — Acknowledgment.— A mortgage deed 
having been executed in 1761 and an acknowledgment 
of the mortgagor's right to redeem having been made 
in writing in 1838,—Held that a suit to redeem in 
1878 was . The words “in the meantime” in 
clause 15 of section 1 of the Limitation Act XIV of 
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LIMITATION ACT, 1877, 5. 19—continued. 


2, ACKNOWLEDGMENT OF OTHER RIGHTS 
—continued, 


1859 mean within sixty years from the date of the 
mortgage. Vassudavan Nambudri v. Mussa Kutti, 
6 Mad., 138, followed. Datachand v. Sarfraz Ali, 
I. L. B., 1 All,, 425, dissented from. MUKKANNI 0. 
Mannan ‘ : . LL.B. 5 Mad, 182 


KaMMANA Kattacwerrt Innate VAssupAVAN 
NAMBUDEI v. CHEMBRAKANDY Mussa Koutry 
(6 Mad., 188 


Manomep Aspoot Ruzzan v. ASIF ALI SHAH 
[3 N. W., 119 


NARAIN LaLy o, LatnaA Nunp Kisnorr LALL 
[19 W. R., 78 


70. Acknowledgment made to 
third party.—A written acknowledgment by the 
mortgagee of the title of the mortgagor, or of his 
right of redemption, was sufficient within the meaning 
of clause 15, section 1, Act XIV of 1859 though made 
toa third party and not the person entitled to the land. 
Duk GoPAL SINGH v, KASHEERAM PANDAY 

(3 W.R., 3 





71.§ ———— Acknowledgment to third 
person.—An acknowledgment of title under clause 15, 
section 1 of Act XIV of 1859, need not be made to 
the mortgagor or his representatives ; any acknow- 
ledgiment in writing signed by the mortgagee is suf- 
ficient. AHILOJI VALAD KHANnDOJI ». DonGaR 
HaRIcHAND GuJAR. . & Bom, A. C., 176 


Unrcua Kwanpyis Konui Korri Narr v. VALIA 
PipIGAIL KUNHAMED KutTty Maraccar 
(4 Mad., 359 


3 N. W., 78 





Att Hossein vo. RAMDYAL 3 


72, ———_—_—_—_———_ Suit to redeem mortgage. 
—Acknowledgment.—The first plaintiff claimed to 
redeem a mortgage to defendants’ ancestor for R320. 
Defendants pleaded that the mortgage was for 
R2-336-4, and redeemable only at the pleasure of the 
mortgagee. They also pleaded the Limitation Act. 
The original Court decreed redemption on payment of 
the amount stated by defendants. The lower Appel- 
late Court reversed that decree, and dismissed the 
suit as barred. Held, reversing the decree of the 
lower Appellate Court, that an acknowledgment by 
the mortgagees of the mortgagor’s title, sufficient to 
take the case out of the statute, was evidenced by 
their written answer in suit No. 238 of 1830, and by 
the answer in original suit No. 441 of 1861, as recited 
in the judgment in that suit, although the right to 
redeem and the amount of the mortgage were denied, 
and the acknowledgments were not made before those 
suits were brought. The Act for the limitation of 
suits does not require that the acknowledgment of the 
title of a mortgagor should be made to any particular 
person or at any particular time before the institu- 
tion of the suit in which the bar is pleaded. Nar- 
Raina Tantriv. Uxkoma . . 6 Mad, 267 


Exsiry is wajib-ul-urz.— 


TS aa 
Acknowledgment.—An entry in a wajib-ul-urz is not 
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—continued, 


tantamount to an acknowledgment on the part of the 
defendant, mortgagee, of the plaintiff’s proprietary 
right so as to allow him to sue within sixty years 
from that date as provided by clause 15, section 1, Act 
XIV of 1859. CHussoo Sinan v. Nazir Hossein 

[2 Agra, 227 


14. ——_—_—_—_—_——_—— Acknowledgment by vakil. 
—A solemn and bond fide acknowledgment in writing 
of the mortgage and right of the mortgagor, made 
by the mortgagee for the purpose of a suit through 
his vakil, whose act and statement for the purpose of 
the suit were within the scope of his authority 
according to the law then in force (clause 1, section 
21 of Regulation XXVII of 1814), and were to be 
considered as if his client were personally present and 
consenting, was 8 sufficient acknowledgment in writ- 
ing of the mortgagor’s right to redeem as provided 
by clause 15, section 1, Act X1V of 1859, and gave a 
fresh starting-point to the mortgagor to sue for re- 
demption within sixty years from the date of such 
acknowledgment. Such acknowledgment in writing 
need not be made directly to the party entitled, or in 
other words, to the mortgagor. Esrrk SINGH pf. 
BISHESHERE SINGH ‘ ° . 8 Agra, 255 


76. —_—_—_—_—_————— Acknowledgment by mook- 
tear.— Usufructuary mortgage.—Where sixty years 
have elapsed from the date of a usufructuary mort- 
gage, @ suit by the mortgagor to recover possession 
of the mortgaged property is barred by clause 16, 
section }, Act XIV of 1859. Where a mortgagee 
signed a mooktearnama, in which he stated that he 
would abide by any arguments which might be 
urged, and any documents which might be filed, by 
the mooktear thereby appointed, and the mook- 
tear subsequently filed a written statement signed by 
himself alone, in which he admitted the mortgagor’s 
title,— Held that the mooktearnama and written 
statement could not be read together as amounting 
to an acknowledgment sufficient to satisfy the re- 
quirements of clause 15, section 1, Act XIV of 1859. 
Lucumrsr Boxsu Roy v. Runsgrrt Ram PANDAY 
[18 B. L. R., P. C., 177: 20 W. R., 358 


8. C. in lower Court : . 132 W.B., 443 


See RAHMANI Bisr vc. HULASA KvaR 
[I. L. R., 1 All, 642 


76, ———_—_—____—— Acceptance of sale certi- 
ficate.— Acknowledgment of title.—The acceptance 
of a sale certificate granted by a Zilla Court in 1824 
to the purchaser of a mortgagee’s interest in land 
sold by auction in satisfaction of a decree, is not an 
acknowledgment, by the purchaser, of the title of 
the mortgagor which will satisfy the conditions of 
section 19 of the Limitation Act and give a fresh 
atarting-point from which limitation will run for 
redemption. AMBALA VAVERI MANAKEL Raman 
SomayvasiPaD v. NapuvakaT Kerisuna PopuvaL 
(I. L. RB. 6 Mad, 326 








TT. 
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— continued. 


Vakil.— Mortgage. — Redemption, —The plaintiff’s 
ancestor mortgaged a piece of land to the defendants’ 
ancestor in 1797, and placed him in possession as 
agreed upon. Three years afterwards both the mort- 
gagor and the mortgagee went out of the country. 

he mortgagor returning first resumed possession of 
the land; the mortgagee returning afterwards filed a 
suit in 1826 to recover possession under the terms of 
the mortgage, and obtaining a decree in-his favour 
possession was restored to him by the Civil Court in 
1827. When taking delivery of the possession from 
the Court, the mortgagee passed to the officers of the 
Court a receipt in which the mortgagee acknowledg- 
ed having roceived possession of the mortgaged land 
as directed by the decree. The plaintiff, the repre- 
sontative of the original mortgagor, on the 4th of 
December 1880, sued the defendant, the representa- 
tive of the original mortgagee, to redeem the land, 
Held that the suit was barred: the receipt incorpor- 
ating the decree by reference did not operate as an 
acknowledgment of a mortgage subsisting in 1827, 
so as to give to the mortgagor a new period of limit- 
ation under section 19 of Act XV of 1877. This 
section intends a distinct acknowledgment of an 
existing liability or jural relation, not an acknow- 
ledgment without knowledge that the party is ad. 
mitting anything. DuarmMa VITHAL oe. Govinp 
SADVALKAR. ‘ . LL. R., 8 Bom., 99 


78. and art. 148,— Redemp- 
tion of mortgage.—Acknowledgment of the mort- 
gagor’s title signed by mortgagee’s agent.— Held, fol- 
lowing the decision of the Privy Council in Luchmee 
Buksh Roy v. Runjeet Roy Panday, 13 B. L. R., 177, 
under Act X1V of 1859, that an acknowledgment of 
the title of the mortgagor or of his right of redemp- 
tion signed by the mortgagee’s agent is not sufficient, 
under article 148, schedule II of Act 1X of 1871, to 
create a new period of limitation. RANMANT HIBI v. 
Hunasa Kvar. ° . TLL. R,,1 Al, 642 


79. Acknowledgment of 
title prior to Act XIV of 1859.— Ina suit for redemp. 
tion of landed property the plaintiffs, representatives 
of the mortgagors, relied on an acknowledgment of 
the mortgagors’ title contained in an ontry in the 
settlement records of the year 1841, which was 
attested by the representatives of the mortgagees, 
defendants in the suit, and the lower Courts having 
differed as to whether the acknowledgment was 
sufficient without proof that it was made within 
sixty years from date of the alleged mortgage,— Held 
that, inasmuch as there was no limitation to suits for 
redemption of mortgage of landed property prior to 
Act XIV of 1859, it was unnecessary to ascertain 
when the mortgage was effected, the acknowledgment 
of 1841 being an acknowledgment of a right still 
subsisting, and one which fulfilled the requirements 
of article 148, schedule If, Act IX of 1871. Dara 
CHanpD»v.Saprraz Atl , LL. R.,1 All, 425 

















Suit for reliemption 


Seca 60) 6 eee, 
barred suit.— Plaint.— Receipt. —-Decree.— Agent.— | of mortgage.— Acknowledgment of title of mort- 
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2. ACKNOWLEDGMENT OF OTHER RIGHTS 
—continued. 


gagor or of his right to redeem.— Where the 
Aafeadatits attested as correct the record-of-rights 
prepared at a settlement with them of an estate in 
which they were described as mortgagees of the 
estate, but which did not mention the name of the 
mortgagor,—Held (Spanxrg, J., dissenting) that 
there was an acknowledgment of the mortgagor’s 
right to redeem within the meaning of article 148, 
achedule II, Act IX of 1871. Per Pearson, J.—That 
there was also an acknowledgment of the mortgagor’s 
title. Per SpaNKIE, J, contra, Data CHanp v. 
Saryraz ALI . ; . LL.R, 1 All, 117 


But see MUKKANNI v, MANAN BHATTA 
{I. L. R., 5 Mad., 182 


sl. ———_—__ —_—— Suit for re- 
demption of mortgage.—Acknowledgmcnt of title 
of mortgagor or of his right to redeem.—An 
acknowledgment, to be within the meaning of ar- 
ticle 148, sechedule II, Act IX of 1871, must be an 
acknowledgment of a presont existing title in the 
mortgagor, An acknowledgment of the original 
making of the mc tgage deed and of possession having 
been taken under it, coupled with the allegation of 
the subsequent execution of two other deeds practi- 
cally superseding the mortgage and altering the rela- 
tion of the parties, contained in a written statement 
filed previous to the expiry of the sixty years allowed, 
is not a sufficient acknowledgment within the meaning 
‘of that article, so as to prevent limitation from 
operating. Ram Das v. Bresnunpun Das alias 


Lazoo Basoo 
[LL R., 9 Cale, 616: 12 C. L, R., 284 





83. ——_—_——  Krecution of decrees.— 
Petition.—Section 4, Act XIV of 1859 is not appli- 
cable to the execution of decrees. Thus an incidental 
mention by a judgment-dobtor, in a petition filed by 
him in another case in which another decree-holder 
had taken out execution, that he owed money to the 
decree-holder in the present case, was held not to be 
an admission within the meaning of that section to 
keep the decree alive. LUCHMUN KOooNWAR >», 
Luoumun Buukur ‘ - - TW.R,, 79 


83. Execution of decree.— Peti- 
tion,.—The word “debt” in section 20 of Act IX of 
1871 applies only to a liability for which a suit may 
be brought, and does not include a liability for which 
judgment has been obtained: therefore, where the 
last application for execution of a decree had been 
made on the 14th of December 1872, and a notice 
under section 216, Act VIII of 1859, issued on the 19th 
of January 1873, and on the 28th of April 1873 the 
judgment-debtor filed a petition notifying part-pay- 
ment, which petition was signed by the Judgment- 
creditor, —Held, in an application for execution made 
on the 27th of April 1876, that further execution 
was barried by limitation, Katuy Prosonno Hazra 
vo. Husra Lan Munpuze =. LL. R., 2 Calc, 468 


84. ————— Execution of decree.— 
Petition.—Au application was made for execution of 
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—continued. 


a decree against the heir of the judgment-debtor on 
the 26th July 1871. On the 80th November! of the 
same year the debtor applied by petition for two 
months’ time,—Held that the petition was not an 
acknowledgment within the meaning of section 20 of 
Act 1X of 1871 so as to save limitation. Kally 
Prosonno Hazra v. Heera Lal Mundle, I. L. R., 
2 Calc., 468, followed. IsHana Dabia v. GRiga Kant 
LAaHIRY CHOWDHEY ‘ -. SC.L.R., 572 


85. Acknowledgment in writ- 
ang of debt by judgment-debtor—An acknow- 
ledgment in writing of a debt by a judgment-debtor 
is not such an acknowledgment as is contemplated 
by Act IX of 1871, section 20, and will not, therefore, 
operate to extend the period of limitation in favour of 
the judgment-creditor. The “debt” referred to in 
that section is not a judgment-debt, but a liability to 
pay money for which a suit can be brought. Muneon 
PeasHap DicgiT v. SHaMa Kanto Lauory CxHow- 
DHRY . ‘ : . LL. B., 4 Calc., 708 


86, ——_—_—_—_—_—_—— Erecution of decree.— 
Acknowledgment in writing.—An application for 
the execution of a decree is an application in re- 
spect of a “ right,’—that is to say, the “right” of 
the decree-holder to execution, within the meaning 
of section 19 of Act XV of 1877. An application in 
writing by a judgment-debtor for the postponement 
of a sale in the execution of the decree and the issue 
of afresh notification of sale is “an acknowledgment 
of liability ” within the meaning of the same section, 
in respect of such “ right.” Rammir Rar v. SATGUE 
Ral , ‘ . . - LL. R.,8 All, 247 


87, ——_—— Application for execution 
of decree.—The provisions of section 19 of the 
Limitation Act, 1877, are not applicable to appli- 
cations in execution of decrees, The ruling of the 
Allahabad Full Bench in Ramhit Ravv. Satgur Rai, 
ILL. B., 3 All., 247, dissented from. RAMA 0. VEN- 
KATESA . oe - LL.B. 5 Mad, 171 


88. ——____—_—_—— Application for execu. 
tion of decree.—Acknowledgment, —An application 
for the execution of a decree is an application in 
respect of a “right ’”’ within the meaning of section 
19, Act XV of 1877, and a petition made by a judg- 
ment-debtor, and signed by his vakeel, praying for 
additional time for payment of the amount of a de- 
cree, constitutes an “acknowledgment of liability” 
within the meaning of that section, and a new period 
of limitation should be computed from the date of 
such petition in order to ascertain whether the exe- 
cution of the decree is barred or not under the pro- 
visions of article 179, schedule II of the Limitation 
Act. Ramhit Rai v. Sutgyr Rai; I. L. B.,3 All., 247; 
and Ram Coomar Kur v. Saker Ali, ILL. R., 8 Cale., 
716, followed. Torzzk MAnomEpD wv. MAHOMED 
Maxsoos . I, L. R.,9 Calc., 730:13 C.L. R., 91 


89. Execution of decree.— 
Acknowledgment in writing.— Part-payment.— Act 
AV of 1877, 8. 20, and ech. IT, No. 179.~A decree 
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—continued. 


for money, dated the 24th June 1878, directed that 
a certain instalment should be paid on the 22nd July 
1878, and a like instalment on the 20th December 
1878, and the balance by certain instalments com- 
mencing from a certain date, and that, in case of 
default, the decreeholder might realise the whole 
amount of the decree. The instalments were not 
paid at the fixed dates, but part-payments of the 
amount of the decree were made by the judg- 
ment-debtor from time to time out of Court. On 
the 7th May 1879 he made a part-payment and 
an endorsement on the decree to the following 
effect: “I, G., judgment-debtor of this decree, 
have myself paid Rs.—, and have endorsed this pay- 
ment on the decree in my own handwriting.” On 
the 65th September 1881 the decree-holder applied 
for execution of the whole decree. Held, by the 
Court, that the application was governed by the rule 
contained in section 19 of the Limitation Act, 1877 ; 
that the endorsement made by the judgment-debtor 
on the decree was an gscknowledgment of liability 
under the decree ; and that consequently the period of 
limitation for the application should be computed 
from the time such endorsement was made, and the 
application was therefore within time. Ramhit Rai 
v. Safgur Rat, I. 1. R., 3 All., 247, followed, but with 
doubt. Per Maumoop, J.—That, following the ratio 
decidendi in Ramhit Rati v. Satgur Rai, I. L. R., 3 
All., 247, the part-payment made and endorsed on the 
decree by the judgment-debtor fell within the terms 
of section 20 of the Limitation Act, 1877. As- 
mutullah Dalal v. Kally Churn Mitter, I. L. R., 7 
Cale., 56, distinguished. Also per MaAnsoop, J.— 
That it was doubtful whether in this case the decree- 
holder was bound to execute the whole decree when 
the first default occurred, as the terms of the decrce 
appeared to give the decree-holder an option in the 
matter, and therefore whether the application for 
execution was barred because it was made more than 
three years after that date. Shib Dat v. Kalka 
Prasad, I. L. &R., 2 All., 443, distinguished. JANKI 
Prasap v. GHtuLAM ALI. .1I.L. R., 5 All, 201 





90. and art. 179.—-Acknow- 
ledgment in writing.—Authority to sign acknowledg- 
ment.—-On the 7th of December 1877, additional 
time for payment of the amount of a decree, duted 
the 24th of March 1876, was granted to the judgment- 
debtor upon a petition signed by his vakeel. On the 
4th of December 1880 a fresh application for execu- 
tion was made, Held that it was not barred under 
article 179, schedule II of Act XV of 1877, inasmuch 
as the petition constituted an acknowledgment of 
liability under section 19 of the same Act, anda new 
period of limitation began to run from the 7th of 
December 1877. The object of the words “ applica- 
tion in respect of any property or right ” in section 19 
is to extend to the applications mentioned in schedule 
II the same privilege as is accorded to suits. Ramhit 
Rai v. Satgur Rat, I. L. R., 3 All., 247, approved of. 
Ram Coomark Kur v. JakuR ALI 

(LL. R., 8 Calc. 716:10 C. L. R., 613 
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81. Execution of decree.— 
Contract superseding decree.— Adjustment of decree. 
— Certification.—Civil Procedure Code, #. 258.— 
Acknowledgment in writing.—In the course of pro- 
ceedings in execution of a decree dated the l4th 
June 1878 the parties, on the 11th January 1881, en- 
tered into an agreement, which was registered, and 
filed in the Court executing the decree. The deed 
recited that the decree was under execution, and that 
a mortgage-bond, dated the Ist December 1873, in 
favour of the judgment-debtor by a third party, had 
been attached and advertised for sale, and that the 
decree-holder and Judgment-debtor had arranged the 
following method of satisfying the decree: that 
the judgment-debtor should make over the said bond 
to the decree-holder, in’ order that he might 
bring a suit thereon at his own exponse against the 
obligor, and realise the amount secured by the bond, 
and out of the amount realised satisfy the decree 
under execution, with costs and future interest, toge- 
ther with all costs of the suit to be brought aguinet 
the obligor, and together with a sum due by the judg- 
ment-debtor to the decree-holder under a note of hand 
for #250 with interest; and other details which need 
not be stated. On the same day that this deed was 
executed, the decree-holder filed a petition in’ the 
Court, to the effect that under the agreement an 
arrangement had been made for payment of the 
judgment-debt, by which the Judgment-debtor made 
over to him the bond advertised for sale, in order 
that the petitioner should file a suit under it at his 
own cost against the obligor, and realise the debt due 
under the decree in execution with interest and costs ; 
and he prayed that the sale to be held that day might 
be postponed, and the application for execution 
struck off for the present, and the previous attach- 
ment maintained, and stated that, after realisation 
of the amount entered in the bond advertised for sale, 
an application for execution would be duly filed. On 
this the order was that the execution case be struck 
off the file, and the attachment maintained. On the 
24th December 1883, the decree-holder applied for 
execution of the decree, alleging that the judgment- 
debtor had failed to make over the bond to him accords 
ing to the agreement. The judginent-debtor objected 
that the decree was no longer capable of execution, 
having been superseded by the agreement of the 11th 
January 1881, and that the application was barred 
by limitation, the previous application being dated 
the 9th November 1880. J/e/d¢ that the supplication 
was within time, inasmuch as the acknowledgment in 
the deed of the llth January 1881 came within the 
tering of section 19 of the Limitation Act, so as to 
originate a fresh period of limitation in respect of the 
execution of the decree. Ghansham v. Mukha, J. LZ. 
R., 3 All., 320 ; Janki Prasadv, Ghulam Ali, I. L. R., 
§ All., 201; and Ramhit Rai v. Satgur Rai, J. L. R., 
3 All., 247, followed, FATEH MOHAMMAD v. GoPAL 








Das. : : . _ LL. RB.,, 7 All, 424 
s. 20 (1871, s. 21). 
L Case under Punjab Code 
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before Limitation Act, 1859.—In a case under the 
Punjab Code before the Limitation Act of 1859 came 
into operation in Oudh it was held by the Privy Council 
that payments made by an agent upon account, and 
continued monthly for several months, ought to be 
regarded as tantamount at least to, if not correctly 
described as, &® running account, and were therefore 
eee og ba which amounted to “a partial satis- 
tion of demand,” whereby the period of limitation 
was renewed. Muxkxum Latn v, ImTIAz-oop- 
DowLal 
[6 W.R., P. C., 18:1 Ind. Jur., N. 8., 142 
10 Moore’s I. A., 362 


See GowRA BEBEE v. K18SEN M1882 
{1 Ind, Jur., N. 8., 224 


Anp POTITPABUN SEN v. CHUNDER Catunt Moo. 
KERJEE . : . LInd., Jur,, N. 8., 329 


Under the Act of 1859 part-payment was not an 
admission of a debt though evidenced by writing. 
MUHAMAD JANULA 0. VENKATANAYAR. 

[2 Mad., 79 

Iovaka Das v, RICHARDSON . . 2 Mad., 84 


Kristna Row v. Haonara SUGAPA 

{2 Mad., 307 
Mapuo Sinc a 0. THAKOOR PERSHAD 

[5 N. W., 35 


2. Prescribed period.—Two of 
the sons out of a joint Mitakshara family, consisting 
of a father and three sons and the widow and sons of 
a deceased son, and carrying on business in partner- 
ship, sued to recover money due on a hath-chitta dated 
11th December 1876: the last payment made and 
entered by the defendant being on the 20th July 
1877 : no time was fixed for payment of the money, so 
that it becamo payable on the date of the hath-chitta. 
The suit was instituted on the 19th July 1880 and 
came on for hearing on the 26th of July, when an ob- 
jection was taken that all the parties who ought to 
sue were not on the record. On the application of the 
original plaintiffs, the names of the father and the 
third son were then added, and the plaintiffs were 
described as surviving partners of the deceased son. 
At the time the additional plaintiffs were made 
parties the suit was as regards them barred by 
limitation. Held that the suit, if all the plaintiffs 
had originally joined in suing, would not have been 
barred by section 20 of Act XV of 1877. The words 
“prescribed period” in that section mean, not the 
period prescribed for the payment of the debt, but the 
prescribed period of limitation. RamsEsBox v. Kam- 





LAL Koonvoo . ‘ . LL.R., 6 Calc., 815 
(8 C. L, R., 457 

IN THE MATTER OF MonGcoLa KOIBORTO »v. 
ANNoDA Ram . : .18C. L. R., 377 


See Luvan CHUNILAL ICHHARAM v. LUVAR TRI- 
BHOVAN Latpas . LL. R., 5 Bom., 688 


8. Payment of interest.— 
Section 21 of Act IX of 1871 has no application 
where the payments of interest admitted were made 
after the expiration of the period prescribed for the 
repayment of the loan. Tarifsy CHURN NunNDY v. 
ABDUR Ronoman : . 3C7.L ER, 346 
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4. Payment of interest.— Pay- 
ment made before Act came into operation.—The 
exception of payment of interest contained in section 
21, Act IX of 1871, is not contined to payments made 
after that Act came into force, but applies also to 
payments made before that date. TEAGARAYA 
Mupali v, Magiyarpa PILLAI 

(LL. R., 1 Mad., 264 








; Bond.— Payment of in- 
terest.— Adjustment of accounts.—Suit to recover the 
principal sum and one year’s interest due on a bond 
dated the 11th March 1866. By the terms of the 
bond the rent of certain land was assigned to the 
lender as security for interest. No date was speci- 
fied in the bond for the payment of the principal 
sum. The interest was regularly paid up to October 
1871, and the present suit was brought in June 1874. 
—Held, on special appeal, by HotLoway, J., that, 
assuming that the period of limitation was three 
heal and that it had run out both before action 

rought and before Act IX of 1871 came into opera- 
tion, section 21 of that Act operated to save the 
action: that at the period of that law coming into 
force there was still a contractual right existing, and 
that the right of action was restored by the payment 
of interest. VFencatachella Mudali v. Seshagherri 
Rau, 7 Mad., 283 ; and Mokatalla Naganna v. Pedda 
Narappa,7 Mad., 288, distinguished. Held, by Mor- 
GAN, C. J., that no question of limitation arose. That 
the lender having been constituted by the bond a 
trustee and receiver of the rents and profits of land, 
it was only on an adjustment of his accounts that the 
principal became payable. VALIA TAMBURATTI ». 
Vira Rayan : ; I. L. R., 1 Mad., 228 


6. Payment of interest.—Con- 
tract in wrtting.—The defendant at different times 
made payments to the plaintiff, who was his creditor, 
in reduction of the general balance of account against 
him, but without intimating that any of such pay- 
ments was to be appropriated in satisfaction of the 
interest due on his debt. Held that there had been 
no payment of interest, “as such,” by the defendant 
so as to bring the case within clause 1 of section 21 of 
the Limitation Act (No. IX) of 1871, and that the 
plaintiff’s claim was barred. HANMANTLAL Mort- 
CHAND v. RAMBABAI . LL.RB., 3 Bom., 198 


7.——~——_— Receip! of rent.—Pay- 
ment of interest —Mortguge.—In 1858 land was 
mortgaged to the plaintiff with possession for a term 
of five years, and in 186] the defendant, the mort- 
gagor, took a lease of the land from the plaintiff, 
under which he paid rent until 1870-71, The mort- 
gage-debt was repayable on the expiry of the term. 
Plaintiff brought the suit out of which this appeal 
arose to recover the debt from the mortgagor. It 
was pleaded that the suit was barred by limitation, to 
which plaintiff replied that the receipt of rent was in 
fact a payment of interest, and that from the last 
payment of interest a new period of limitation arose. 
Heid, that the case being governed by the provisions 
of’ Act IX of 1871, the payment of rent under an 
agreement entirely independent of the original mort- 
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gage could not be regarded as a payment of interest. 
Umer Kuri o. ABDUL Kapar 
(Il. L. R., 2 Mad., 165 


8, ——_————_—- Mortgage—Swit for 
arrears of rent.—Where a kanom was granted in 
1858 for five years to secure repayment of a loan, and 
a lease made in 1861 to the grantor of the kanom by 
the kanom-holder and rent paid under the lease until 
1871,—Held that a suit brought in 1877 to recover 
the kanom amount and arrears of rent for seven 
years was barred by limitation except as to threo 

ears’ arrears of rent. PAaLLIAGATHA UMMER 

uTti v. ABDUL Kapak . I, L. R., 3 Mad., 57 


9. ————— Entry of account stated by 
debtor in creditor's books.—Implied contract.—An 
entry of an account stated, made by a debtor in his 
creditor’s books, is not a contract in writing within 
the meaning of Act IX of 1871, section 21. AMRIT- 
LAL MANSUK v. MANIKLAL JerHa . 10 Bom., 3765 


This case was followed in HANMANTMAL MotI- 
CHAND v. Rampanal . I. L. R., 8 Bom., 108 


where it was held that, consequently, the payments 
made by the defendant on account were not such 
payments of the principal of the debt due by him as 
would bar the operation of the Act. 


See RaMCHODDAS NATHUBHAL ov. JEYCHAND 
Kuvsan Cuanp . LL. R. 8 Bom, 405 


10, ———____——— Payments towards adjusted 
account,—Where, subsequently to the adjustment of 
his account with the plaintiffs, the defendant had 
been credited with amounts of surplus proceeds of 
goods and of a hundi, held that such amounts were 
not payments within the meaning of section 20 of 
the Limitation Act. Nakronsi Brimgi v. Muent- 
RUM CHANDAJI. . LL. BR. 6 Bom., 108 





lh —————__—— Sum realised by execution 
sale.— Part-payment.—A sum realised by an execu- 
tion sale cannot be considered a part-payment under 
section 2], Act IX of 1871 so as to give a new period 
of limitation. Rug@HoonaTH Doss v0. SHIROMONEE 
Pat MOHADEBEE Z ; . 24W.R., 20 


Bemut Doss v. Ixpat Narain . 25 W. B., 249 


RAMCHANDRA GANESH v. DEVBA 
(I. L. R., 6 Bom., 626 


12. Part-payment of principal 
of bond.— Endorsement, Facts which must appear 
in.—To satisfy the conditions of section 20 of the 
Limitation Act, the endorsement in the handwriting 
of the person making a part-payment of the principal 
of a bond need not show the appropriation of the 
payment to principal but only the fact of the pay- 








ment, JADA ANKAMMA 0. NADIMPALLE RAwa 
LL, R., 6 Mad., 281 
18. Part-payment of principal. 


— Kudorsement.— Handwriting of payer.— Marks. 
mas.—In section 20 of the Limitation Act, 1877, the 
condition that the fact of payment in the case of 
part-payment of the principal of a debt must. appear 
in the handwriting of the person making the same is 
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satisfied if the payer signs or affixes his mark beneath 
an endorsement not written by him. MapsabBHUSsHI 
SESHACHABLU v. SINGARA SESHAYA 

[lL L. R., 7 Mad., 55 


14, Part-payment of principal. 
—Endorsement.— Handwriting of payer.—Marks- 
man.—The mark of the payer sulscribed to an en- 
dorsement not in the handwriting of the payer will 
satisfy the proviso to section 20 of the Limit- 
ation Act, 1877, which requires that the fact of the 
payment of part of the principal of a debt made by 
the debtor or his agent duly authorised in that hehalf 
shall appear in the handwriting of the person making 
the payment, in order that a new period of limitation 
may run from the date of such payment. ELLAPA 
Nayak v. ANUMATI GOUNDAN 

(1. L. R., 7 Mad, 76 


16. Part-payment of principal 
of debt.— Endorsement a ouerns by debtor.— Where 
the only evidence in the handwriting of the debtor of 
the part-payment of the principal of a debt was the 
endorsement of a cheque to the creditor,—Held that 
such endorsement did not satisfy the conditions of 
section 20 of the Limitation Act so as to givo 
rise to a new period of limitation from the date of 
such endorsement. MACKENZIE 0, THIRUVENGADA- 
THAN . ‘ : - LLB, 9 Mad,, 271 


16, ———__————_ Unregistered mortgage.— 
Receipt of produce in liew of interest.— Receipt of the 
produce of land held under a deed of mortgage re- 
quired to be, but not registered, cannot be deemed to 
be a payment for the purpose of section 20 of the 
Limitation Act, 1877. PIOHANDI v. KANDASAMI 

[lL L. R, 7 Mad, 630 


8. 21 (1871, s. 20, expl. 2; 1859, s. 4). 


1. ————— Acknowledgment by part- 
ner.—An acknowledgment by one purtner sufficient 
to save limitation will not bind another partuer who 
has not subscribed such acknowledgment. BENARSEN 
Dass v. KHOOSHAL CuvND. KuHoosHalL CHruND 0, 
PALMER . ; : . 2 Agra, Pt. II, 170 














2. —_———_—————_ artnership accounts.— 
Section 20, Act IX of 1871, does not apply to partner. 


ship accounts. KmoopkE Ram Dorr v. Kisusn 
CHaAND GOLEEOHA . ‘ . 26 W. R., 148 
38. ———__———— Acknowledgment given by 


one partner when binding on the firm.— Partnership, 
—Practice.— Purties,—Same person both plaintiff 
and defendant.—The plaintiff, as heir of his mother, 
sued a firm, in which he was himself a partner, to ro- 
cover the amount of certain loans which he alleged 
that his mother in her lifetime had made to the said 
firm. The plaintiff was made a defondant in the suit 
along with the other partners. The alleged loans 
were made on the 2nd November 1881 and the 12th 
October 1882. The present suit was not filed until 
December 1885. The plaintiff, however, relied on an 
acknowledgment signed in his mother’s account book 
by himself as partner in the firm on the Ist Novem- 
ber 1883. The first defendant did not appear, or put 
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in any defence. The second defendant pleaded limit- 
ation, and alleged that on the 2nd November 1880, 
prior to the date of the alleged loans, he had retired 
from the firm, and, therefore, was not liable. From 
the evidence given at the hearing it appeared that the 
business stopped, so far as buying and selling and 
fresh trading were concerned, at the end of the year 
1881, and that subsequently to that date the partners 
were occupied solely in winding up the affairs of 
the firm, Held that, under the circumstances, the 
acknowlelgment given by the plaintiff did not bind 
the other partners, and that the claim against them 
was barred. If, at the time the acknowledgment 
was given, the firm had been a going concern, the 
plaintiff's authority to inake such an acknowledgment 
on behalf of the firm might have been presumed ; but 
in this case the business had been closed, and the 
partnership entirely dissolved. The presumption, 
therefore, which arises in active partnership, no longer 
existed, and there was no evidence that the plaintiff 
had been expressly authorised to act for the other 

artners in inaking the acknowledgment. The mean- 
ing of the word “only” in section 21 of the Limit- 
ation Act XV of 1877 is that it must also be shown 
that the partne. signing the acknowledgment had 
authority, express or implied, to do so. In a going 
mercantile concern such agency is to be presumed as 
an ordinary rule. PRKMu1 Lupita ve. Dossa Doon- 
GERSBY ° . . LL.B. 10 Bom., 358 


8. 22 (1871, s. 22). 


See FALSE IMPRISONMENT. 
{I. L. R., 9 Bom., 1 


———_____—_—____——— Party added under s. 73, 
Civil Procedure Code, 1859.—When a party was 
substituted or ndded as a defendant, under section 73 
of Act VIII of 1859, the suit was held to be com- 
menced against him at that time, and not before ; 
therefore, where 4. sued B., as representative of C. 
for land, and more than twelve years after the cause 
of action accrued found that B. was not in possession, 
but D., and by order of Court J. was substituted as 
defendant, — Held the claim against D. was barred. 
Kad KisHOREE Dosseg v. BUDDEN CHUNDER SHAW 

[2 Ind. Jur., N. 8., 49: 6 W. R., 298 


Nounpo Gorat Roy v. JANKEERAM CHUCKERBUTTY 
(W. R., 1864, 316 


EsHan CHUNDER BANERJEE v. Kristo Guiry 
NaG . 3 , : - 124wW. R., 377 


2. —_—_____—— Act XIV of 1859.— Parties 
added after expiration of period of limitation.—A 
suit was held not to be barred by the Limitation 
Act, 1859, as aguinst parties added after the expiration 
of the period allowed by law, provided the plaint be 
filed aguinst the original parties prior to the expira- 
tion of such period. IssURBPERSAUD v. URJOONLOLL 











[2 Hyde, 248 

KALBE Kisnort CHATTERJER 0, LUCKHEK DEBIA 
Cuowpnrani m : . CW.R., 172 
3. Act XIV of 1859.—Sust by 


widow on behalf of minor son.—Son afterwards 
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joined as plaintiff.—In 1864 a Hindu widow, having 
& minor son, sued, in her own name and on her own 
behalf, to recover certain immoveable property. The 
action was brought on a lease which expired in 1854. 
The defendant denied the lease, and contended that 
the suit should be dismissed, as it could not be 
maintained by the widow in her own name. In 1871, 
the son, who had in the meantime attained his major- 
ity in 1865, was made a co-plaintiff on his own ap- 
plication. Held that the suit was barred, inasmuch 
as it must, if maintainable, be deemed to have been 
instituted in 1871, when the son was made a co-plaint- 
iff, the plaint previously to that time having been in the 
widow’s own name and expressly on her own behalf. 
Held, also, that making the son a co-plaintiff in 1871 
could not change the character of the suit as it had 
existed previous to that date so as to defeat the law 
of limitation. Held (by Pinney, J.) that the minor 
was wrongly made a plaintiff in 1871. Dhurm Dass 
Pandey v. Sham Soondri Debiah, 6 W.R., P. C., 44, 
distinguished. GoraL Kasur v. Rama Bat SAnEB 
PatTVaR ; ; 3 ’ . 12 Bom.,17 


4. — Act IX of 1871, 3.1 & 
8 22.—“ Commenced,’ “ Instituted.’—Added de- 
JSendants.— Suit for contribution or partnership 
acocount.— Cause of action.—Quere,—Whether the 
word “ commenced ” in section 22 of Act 1X of 1871 
is equivalent to the word “ instituted” in section J, 
and whether section 1 does not exclude from the 
operation of the Act all suits instituted before 
lst April 1873 even as to defendants added after 
that date. Supposing the provisions of section 22 
of Act IX of 1871 to apply to defendants added 
by amendment subsequently to Ist April 1873, in a 
suit instituted before that date, such added defend- 
ants will, under the terms of that section, and if 
that section does not apply, then under a gencral 
principle of law, be allowed to reckon the period 
of limitation on which they rely from the date at 
which they were added, but the periods of limitation 
provided by Act 1X of 1871 do not necessarily apply to 
defendants so added. The plaintiff and three of the 
defendants, being four members of a partnership, 
consisting of seven persons, borrowed, in January 
and February 1865, on account of the partnership, 
from the Commercial, Finance, and Stock Exchange 
Corporation, two sums of R1,21,614 and 21,08,000, 
for which they gave their joint and several promissory 
notes, and shortly afterwards two of the partners 
retired, leaving the plaintiff and the four defendants 
ulone constituting the firm. On 27th September 
1865, the plaintiff and first defendant were sentenced 
to transportation for life, and on 15th April 1867 one 
of the other defendants became insolvent. On 25th 
April 1867, the liquidators of the Commercial, 
Finance, and Stock Exchange Corporation obtained a 
decree against the plaintiff aad the three defendants 
who had joined in the making of the promissory 
notes for the amount due on their joint and several 
promissory notes and costs. In March 1868, the 
immoveable and moveable property of the plaintiff 
and the moveable property of the first defendant 
were sold in execution, and the whole of the proceeds 
of the plaintiff’s immoveable property, together with 
the balance of the proceeds of the moveable properties 





( $225 ) 


LIMITATION ACT, 1877, s. 22—continued. 


of the plaintiff and first defendant, after satisfying 
thereout two prior decrees against them, were applied 
in part satisfaction of the decree of 25th April 1867, 
and the moneys so recovered were distributed to the 
shareholders by the liquidators, who, however, re- 
tained in their hands such portion as would have been 
payable in respect of the shares held by the judg- 
ment-debtors, and thus the whole decree was satisfied, 
leaving a balance of R25,212. The distribution of 
assets was made on 3rd April 1869, and the final 
dividend to shareholders other than the judgment- 
debtors paid on 3rd August 1869, The two defend- 
ants other than the first and the insolvent took the 
benefit of Act XXVIII of 1865, and obtained their 
discharge in April and December 1869. The plaintiff, 
therefore, sued the first defendant alone on 18th 
March 1873 as contributory for the satisfaction 
of the joint decree, but subsequently, by amendment 
made on the 6th February 1874, added the other de- 
fendants, and prayed for a decree that he was entitled 
to receive and appropriate the balance of 25,212, 
and that the first defendant should pay to the 
plaintiff the balance of the moneys paid by him in 
excess of his share in satisfying the decree of 25th 
April 1867, with interest, after deducting three 
fourths of the sum of 225,212, on that, if necessary, 
the partnership accounts might be taken, and the 
plaintiff be paid such sums as might be found to 
be due to him. Held: 1s¢—That the period of limit- 
ation as to all the defendants was that provided ty 
Act XIV of 1859, whether the suit was to be treated 
as one for a partnership account, or one for contribu- 
tion of an ascertained sum. 2nd—That aa to the 
first defendant the period of limitation was to be 
reckoned back from 18th March 1873. 3rd.—That 
as to the added defendants the period of limitation 
was to be reckoned back from 6th February 1874, 
4th—That the plaintiff’s cause of action arose in 
April 1868, when his property was sold and applied 
in satisfaction of the joint decree of 25th April 1867, 
and not on the date of the decree itself. Dayar 
JarRaAg v. KuHaTAV LADHA . . 12 Bom., 97 


5. Substitution of heirs of decree- 
holder.—In a suit to set aside the sale of certain 
lands which had been attached and sold by a decree- 
holder as the property of his debtor, plaintiff brought 
his action against the decree-holder and s party 
whom he supposed to be the auction-purchaser. Sub- 
sequently, finding that his supposition had been erro- 
neous, he applied to have the real purchaser made a 
party, and the heirs of the decree-holder (who had 
died) substituted as defendants. Held that the suit 
against the heirs was not barred by lapse of time, as 
it was originally brought within the period of limit- 
ation against the decree-holder, of whose death the 
plaintiff first learnt the news from the return made 
to the summons. Sree Kishen Coowpury »v. Ram 
Kisto BHUTTACHARJEE - 10 W. R., 317 


6. ———_—_———_ and art. 60.—Adding 
party as defendant.—On 2nd August 1872, 4, K. 
filed a plaint against M@. H. and HM. #.in which he 
alleged that on lst April 1870 4. &. had given 4 
hundi for #500, for value received, to 4, K.; that 
on 27th March 1871 M. HZ. purchased this hundi 
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from 4. K., promising to pay him R534 for it; that 
M. H. gave the hundi to his brother J. H. for the 
purpose of obtaining payment of the amount from 
M. &.; and that ZH. subsequently informed 4. XK. 
that the hundi had been lost. 4. K. accordingly 
prayed that the defendants M. H. and M. R. might 
be decreed to pay him R534 with profit and interest. 
Mf. H. denied that he had purchased the hundi from 
A. &K., who, he alleged, had given tho hundi to Z. Z. 
for the purpose of getting it cashed, M. R. admitted 
that he had executed the hundi, and had given it to 
A. A.for R50U. He further alleged that it had been 
presented to him for payment by J. 2Z,, to whom he 
had paid the amount with interest on 31st March 1871, 
and he produced the huudi with a receipt, purporting 
to be by /. H. indorsed on it. The trying Judge, after 
settlement of the issues, on 25th June 1874, added 
I, H, wasn party defendant. £ H. alleged that 4. 
K. had given him the hundi for the purpose of get- 
ting it cashed, denied the payment by HM. 2., alleged 
the indorsement on the hundi to be a forgery, and 
pleaded limitation. Held, with reference to section 
22 of Act IX of 1871, that the law of limitation 
applicable to the suit, 80 far as J. 4. was concerned, 
was schedule LI, article 60 of that Act, and that, 
therefore, if the payment by M. R. to 1 HH. were 
not proved to have been inade within three years before 
25th June 1874, the day on which J. H. was added 
as a defendant, the suit es against him was barred. 
Dayal Jairaj vy. Khatav Ladkha, 12 Bom., 97; and 
Chinnasami Iyengar v. Gopalacharry 7 Mad., 392 
dissented from, ABDUL Kauim v, MANgI HANSKAT 
[I.L. R., 1 Bom., 205 
But see IsSUREPERSAUD v. UnJOON LALL 

[2 Hyde, 248 


7. ———_——————. Adding plaintiffs whose 
suit is barred.— Where the original plaintiffs could 
only enforce their claim in conjunction with the 
added plaintiffs, and the added plaintiffs were 
barred by section 22 of Act XV of 1877,—Held that 
the claim of the original plaintiffs was also barred, 
Boydonath Bay v. Grish Chunder Roy, f. LD. &., 
3 Calc., 26, dissented from. RaMBEBUK vo. RAM LaLy 
Koonvoo .I. L. R., 6 Calc, 815: 8C.L, R., 457 


8. ——_——__-__————. Joint purchase, — Suit 
against one of the purchasers.— Addition of other 
purchaser as defendant.—Effect of suit as regarde 
the latter being barred by limitation.—P., on the 
12th April 1880, instituted a suit against Z. claiming 
to enforce a right of pre-emption in respect of the 
sule of a share of an undivided estate to the latter 
and his minor brother 4. jointly, under an instru- 
ment dated the 12th April 1879. On the 3rd May 
1880, 4. was made « defendant to such suit, Z. being 
appointed guardian for the suit for him. Held that, 
innsmuch as such suit, as regards 4., was beyond 
time, and as the only relief which could be granted 
therein to 2. was the invalidation of the joint sale to 
Z.and 4., such suit, even adinitting it was within 
time as regards Z. was not maintainable. Hasiy-ux- 
LAH v. ACHAIBAK Panvey . IL. R., 4 AlL, 145 


9. Adding defendant after 
surl barred.—A suit for property in the possession 
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of several persons was brought by the plaintiff 
against one of those persons only. After the institu- 
tion of the suit, and after the period of limitation 
prescribed for a separate suit on the same cause of 
action against the other persons in possession had 
elapsed, these latter were added as defendants. 
Held that the suit must be dismissed as against the 
added defendants, on the ground that it was barred 
by limitation. Osnoy Cnunn Nunp1 v, Kiran. 
THAMOYI DossEs . ,LL.R, 7 Calc. 284 


10, ——_——____———— Jotnder of persons as plain- 
tiffs after period of limitation for auit has expired, 
— Frame of suit.—Parties.—A., who with his three 
brothers composed a joint Hindu family, brought a 
suit in his own sole name to recover a joint debt. 
When the objection was taken to the form of the suit 
on the ground of the non-joinder of A.’s three 
brothers, it was too late to add them as co-plaintiffs, 
by reason of section 22 of the Limitation Act, XV 
of 1877,—a suit on the debt being by that time time- 
barred. The three brothers at the hearing expressed 
their willingness that 4. should sue alone. Held 
thatsuch assent did not obviate the necessity of joining 
all the proper parties as co-plaintiffs, and that the suit, 
therefore, as framed, would not lie. Held, further, 
that 4. wou!:! have been in no better position had he 
joined his three brothers as co-plaintiffs after the 
suit was, as regards them, time-barred; since such a 
suit would have been virtually a suit by himself 
alone, and therefore bad. Boydonath Bag v. Grish 
Chunder Roy, I. L. R., 3 Cale., 26, disapproved of. 
Kaxipas Kxrvau Das vo. NATHU BHAGVAN 

[I. L. R., 7 Bom., 217 


dl, ——_—___————- Addition of parties on ap- 
peal.— Civil Procedure Code, 1877, ss. 32, 582.— 
S. sued N. and 2. jointly and severally for certain 
moneys, ‘The Court of first instance gave S. a decree 
for such moneys against N. and dismissed the suit 
against R. N. appealed from the decree of the Court 
of first instance, but 8. did not appeal from it. The 
Appellate Court, at the first hearing of N.’s appeal, 
made &, a respondent, the period allowed by law for 
&. to have preferred an appeal having then expired, 
and eventually reversed the decree of the Court of 
first instance, dismissing the suit as against NV. and 
giving S. a decree againet R. Held that, although 
the Appellate Court was competent to make R. a 

to the appeal, under sections 32 and 582 of Act 

1877, yet it was not competent, with reference 
to section 22 of Act XV of 1877, to give S. a decree 
against 2., the former not having appealed from the 
decree of the Court of first instance within the time 
allowed by law. Ransgir Sineu v. SHEO PRasab 
Ram - LL. 2 All, 487 


13, ———_—_—___—_—_———— Assignee of right of sutt. 
— Leave to carry on sutt.—Section 22 of Act XV of 
1877 does not apply to a case in which the persons 
to whom a right of suit is assigned after the institu- 
tion of the suit, obtain leave to carry on the suit. 
Surut Sineu v. unit TEWARI 

(LL. R., & Cale. 720: 6 C. L. R., 62 


18. Names of partners insert- 
ed as defendants instead of name of company.—In 
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a suit against the Elgin Mills Company for recovery 
of the price of wood supplied up to 11th November 
1879, the suit was instituted on 10th October 1882. 
In January 1883, the partners of the Elgin Mills 
Company were on their own application brought on 
the record as defendants. Held that section 22 of 
the Limitation Act refers to cases where a new defend- 
ant is substituted or added, and that when the part- 
ners of the Elgin Mills Company were brought on 
the record as defendants in January 1883, there was 
no institution or addition of new defendants, the 
defendants having been comprised in the designation 
of Elgin Mills Company, and at most what was done 
was to correct @ misdescription. Pragi LAL 2. 
MAXWELL. ; , ~ iL. R.,7 All. 284 


14, ——_—__—___—_——. Municipalities Act, N.-W. 
P. and Oudh, 8. 43.—Suit against Secretary to 
Municipal Committee,— Substitution of President as 
defendant.—Where, after a notice required by sec- 
tion 43 of Act XV of 1873, had been left at the office 
of a Municipal Committee, such Committee were 
sued within three months of the accrual of the plaint- 
iff’s cause of action in the name of their Secretary, 
instead of the name of their President, as required 
by section 40 of Act XV of 1873, and the plaintiff 
applied to the Court more than three months after 
the accrual of his cause of action to substitute the 
name of the President for that of the Secretary, — Held 
that, by reason of such substitution, such suit could 
not be deemed to have been instituted against such 
Committee when such substitution was made, section 
22 of Act XV of 1877 applying to the case of a 
person personally made a party to a suit and not to 
the case of a Committee sued in the name of their 
officer, and that such substitution when applied for 
should have been made. MANNI KASAUNDHAN 0. 


CROOKE , ‘ : - LL.B, 2 All, 2396 


——————._ 8. 38 (1871, 8. 23). 


See ART. 144—INTEREST IN IMMOVRABLE 
PROPERTY . ; IN. W., 58 


See PRESCRIPTION—EASEMENTS—RIGHTS 
oF WATER LL. R., 6 Bom., 20 


—__—_—__—__—_—_——— Consent: decree for payment 
by instalments.—A consent decree for payment by 
instalments is governed by section 23, Act IX, and, 
on default in the payment of one instalment, the 
whole amount becomes due. RuaHoo Natu Dass v. 
SHIROMONEE Pat MOHADEBBE . 24 W. R., 20 


3. ——_—_—_—_———— Brreach of contract.—“ Con- 
tinuing breach.” —Act IX of 1871 (Limitation Act), 
s. 23.—The purchasers of certain land agreed to pay 
the vendors certain fees annually in respect of such 
land, and that in default of payment the vendors 
should be entitled to the proprietary possession of a 
certain quantity of such land. The purchasers 
never paid such fees, and more than twelve years af- 
ter the first default the vendors sued them for posses- 
sion of such quantity of such land. Held that there 
had not been a “ continuing breach of contract,” 
within the meaning of section 28 of Act XV of 
1877, and therefore the provisions of that section 
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were not applicable to the suit. Broyras 0. Gu1- 
SHAN ALI . ° . _ LL.B, 4 All, 498 


———_———— Breach of covenant for 
title —Continuing breackh—Covenants for quiet 
possession and further assurance.—S8, L., by a deed 
of gift of 16th February 1847, granted and assured 
to S., his daughter, certain immoveable property. By 
a subsequent unregistered deed of gift of 15th July 
1865, S. Z. purported, in consideration of natural 
love and affection, to grant and convey the same pro- 
perty, the value of which exceeded #100, to B. B., 
the husband of &., his heirs, executors, administrators, 
and assigns. The last-mentioned deed contained 
covenants on the part of S. Z., his heirs, executors, 
and administrators, with B. #., his heirs, executors, 
administrators, and assigns, for title to “the heredita- 
ments and premises hereinbefore expressed to be here- 
by granted and assured unto and to the use of the 
said 3B. 2#., his heirs, executors, administrators, and 
assigns.” 8S. died in the lifetime of B. B., who in 
1867 mortgaged the premises comprised in the deed 
of 15th July 1865, and died in 1868. In 1870 the 
mortgagee sold the premises by auction, under 
the power of sale contained in the mortgage-deed ; 
the plaintiff became the purchaser; and the mort- 
gagee, on 24th March 1871, executed to him a con- 
veyance of the premises, which were then in the pos- 
session of the surviving members of the family of 
8B. R.and S. The plaintiff having failed in a suit in 
ejectment against the parties in possession, who relied 
on the prior gift to §., sued the representatives of 
&S. Z. for damages for breach of the covenants for 
title contained in the unregistered deed of 16th July 
1865. Held that the breach of the grantor’s cove- 
nant, so far as related to his present right to convey, 
took place on the day the conveyance to the cove- 
nantee was executed, viz., 15th July 1865, and, conse- 
quently, a suit in respect of such breach was barred ; 
but the covenant for quiet possession, admitting of 
a continuing breach, was not barred so long as the 
breach continued, and that of the covenant for further 
assurance there had been no breach at all, as such 
covenant would be broken only by refusal on the part 
of the vovenantor or his representatives to execute a 
further assurance when required so to do by the 
covenantee or his representatives. Rasu BALU 0. 
KRISHNAHAV RAMCHANDEA 

[iL L. R., 2 Bom., 273 





8. 25 (1871, a. 26). 


———_—_—__—_-—_——. Computation of time.— E'ng- 
lish calendar.—In calculating time for the purpose 
of applying the law of limitation, the computation 
must be made according to the English calendar. In 
a suit brought on the 5th Assar 1273 (ard July 
1866), for recovery of a sum of money for goods sold 
and delivered, the debt for which the defendant ac- 
knowledged by a writing dated 8th Assar 1270 (9th 
June 1863),— Held that the suit was barred by lapse 
of time. Jay Mana@aL Sine ». Lan Rone PAp 
Sine . ‘ 2 é . &B.L. R., Ap. 53 


§. C. Joy MunGat SINGH vo. LALL Rune PAL 
SinG 7 j : - IWW.B.188 


Ill 
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2. Bond.— Limitation Act, 
1877, art. 66.—Gregorian calendar,— Where a bond, 
by its terms, stated that money advanced should be 
repaid on the 80th Pous 1283 B.S., and it so hap- 
pened that, in the year 1283, the month of Pous con- 
sisted only of twenty-nine days (the 29th Pous an- 
swering to the 12th January 1877)—Held that a suit 
brought on the 18th January 1880 was in time. 
ALMAS BANEE ». MAHOMED RvJa 

[I. L. R., 6 Calc,, 239: 6 C. L. B., 553 








3. ———— Native date.—Gregorias 
calendar.—Whiere a bond bears a native dute only, 
and is made payable after a certain time, that time, 
whether denoted, by the month or the yaar, is to be 
computed according to the Gregorian (British) calen- 
dar: section 25 of Act XV of 1877. NILKANTH o. 
DATTATRAYA . , . LL, RB. 4 Bom., 1038 


4, Native date.—Month.—Tho 
plaintiff sued on a note, bearing a native date, Ashad 
Vadya 18th, Shake 1799 (7th August 1877), and con- 
taining a stipulation for payment of the money to 
this effect “Inthe month of Kartik, Shake 1799, 
—that is to say, in four months,—we shall pay in full 
the principal and interest.” The plaint was filed on 
the 6th December 1880 in the Court of Small 
Causes at Poona. The Judge was of opinion that 
the claim was barred. On his referring the case to 
the High Court for its decision,— Geld that the 
period of four months was, for the purpose of ascer- 
taining whether the suit was barred by lapse of time, 
to be calculated according to the Gregorian calendar, 
under section 25 of the Limitation Act, XV of 1877, 
and that the claim was not barred. Kungo Busasr 
vw. BaBAJI . ; ‘ - LL, R., 6 Bom., 83 


s. 26 (1871, 8, 27). 


See PRrEsCRIPTION—EASEWMENTS— LIGHT 
AND AIR, . EBL. R., 861 


See PRESCRIPTION-—EASEMENTS—RIGHT 
or Way . LaL.R, 1 Cale. 422 
(I. L. R., 8 Calc., 956 


See PRESORIPTION — KASEMENTS—RIGHTS 
or WatrR . LL. R., 5 Mad., 226 
I L. R., 6 Bom., 20 
.L. R., 6 Cale., 304 

See Riaut oF Way. 
[23 W. R., 280, 401 
I. L. R., 10 Calc., 214 


L Enjoyment “ as of right.’— 
User in assertion of right.—The enjoyment 
in Act 1X of 1871, section 27, by the words 
right’? does not mean user without trespass, but it 
means user in the assertion of a right. ALtmoop- 
DEEN v. WUZEER ALI . ° . 23 'W.B., 52 


Easement.— Presumption of 
a grant.—In a suit to establish an easement when 
limitation is pleaded, the proper issues to frame’ 
under section 26 of Act XV of 1877 are: (1) whether 
the easement in question was peaceably, openly, and as 
of right enjoyed by the plaintiff, or those through 
whom he claims, within two years of the institution 


5 L 
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of the suit; and (2) in the event of the above issue 
being found in the negative, whether there is evidence 
of enjoyment on the part of the plaintiff, or those 
through whom he claims, of such a character and 
duration as to justify the presumption of a grant or 
other legal origin of the plaintiff’s right independent 
of the provisions of Act XV of 1877, section 26. 
AcHut Maura v. Rason Manta 

[I. L. R., 6 Calc., 812 


3. Right of way.—Hasement, 
—User as of right.—Prescriptive right.—For the 
purpose of acquiring a right of way or othor ease- 
ment under section 26 of the Limitation Act, it is not 
necessary that the enjoymeut of the easement should 
be known to the servient owner. In this respect there 
is a difference between the acquisition of such rights 
under that Act and their acquisition under the English 
Prescription Act. ARrzaN v. RakHAL CHUNDERB Roy 
CHOWDHRY . A . LuR.,, 10 Calc., 214 








4. Easement.—Light and air. 
— Apertures.— Enjoyment as of right.—The enjoy- 
ment by the plaintiff of light and air through aper- 
tures in the wall of his house, when it is open and 
manifest, not furtive or invisible, and when it is not 
had in such wise as‘to involve the admission of any 
obstructive right in the owner of the servient tene- 
ment, is an enjoyment “as of right” within the 
meaning of section 26 of Act XV of 1877. The 
phrase does not imply a right obtained by grant 
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from the owner of the servient tenement. MatTuvu- . 


RapAs NANDVALABH v. Bar AMTHI 
[1.L. R., 7 Bom., 522 


5. ——_—_—_—___——- Prescription.— Easement.— 
Accrual of cause of action—At any time within 
twenty years, should injury accrue from the recurring 
use of an casement to the owner of the servient tene- 
ment, & new cause of action arises to the owner of the 
servient tenement, which he may put in suit within 
twelve years from its accrual. JoGaL Kisnore vp. 
MuLouanp . ; . . TN. W.,, 298 


6. Suit for easement based on 
continuous user.—A suit to establish a cluim to an 
easement, based upon a continuous user for twenty 
years, must, with reference to section 27, be brought 
within two years from the end of such period. 
LuOHMEB PsRsHAD Narain Sin@H eo. TiLvcK- 
DHAREE SINGH ; : . 24'W. R., 205 








7, Easement.—Prescription.— 
User.— Fishery, Right to.—Limitation Act, 1877, 
s. 3.—The word “ easement,” as used in the Limitation 
Act, 1877, has, by force of the interpretation clause 
(section 3), a very much more extensive meaning 
than the word bears in the English law, for it in- 
cludes any right not arising from contract by which 
one person is entitled to remove and appropriate for 
his own profit any part of the soil belonging to 
auother, or anything growing, or attached to, or sub- 
sisting upon the land of another. An easement, 
therefore, under the Indian law, embraces what in 
English law is called a proftt 2 prendre,—that is to 
gay, & right to enjoy a profit out of the land of 


| 
| 
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another. <A prescriptive right of fishery is an “ ense- 
ment” as defined by section 8 of the Act, and may 
be claimed by any one who can prove a “user” of it, 
—that is to say, that he has of right claimed and en- 
joyed it without interruption for a period of twenty 
years, although he does hot allege, and cannot prove, 
that he is, or was, in the possession, enjoyment, or 
occupation of any dominant tenement. CHUNDEE 
Cuugn Roy v. Sars Counprr MounpvuL 

(LL. B., & Cale. 045:6 C. L, R., 268 


8. Julkar.—Easement.—A jal- 
kar is not an easement within the meaning of 
section 27 of Act IX of 1871, but is an interest in 
immoveable property within the meaning of sche- 
dule II, article 145 of that Act. Parsurry Nata 
Roy CHowpuHery v. MupHo Paros 

[1.L. R., 3 Calc, 276:1 C. L, R., 592 


9 Dispossession.— Fishery.— 
Custom.—Suit to restrain fishing in certain bhils.— 
In a suit to restrain the defendants from fishing in 
certain bhils, which admittedly belonged to the 
plaintiff's zemindari, it appeared that the plaintiff 
had let out some of the bhils to ijaradars who had 
sued the defendants for the price of fish taken by 
them from the bhils, and that the suit had been dis- 
missed, on the ground that the defendants, in com- 
mon with other inhabitants of the villages in the 
zemindari, had acquired a prescriptive right to fish in 
the bhils. The defendants contended that they had 
been in possession of the bhils for more than twelve 
years, and that they had a prescriptive right to fish 
therein, under a custom according to which all the 
inhabitants of the zemindari had the right of fish- 
ing. Held that the mere fact that the defendants 
had trespassed and had misappropriated fish did not 
amount to a dispossession of the plaintiff, and that 
the suit was not barred by limitation. Parbutty 
Nath Roy Chowdhry v. Mudho Paroe, I. L. B., 3 
Calc., 276, distinguished. Held, also, that no pre- 
scriptive right of fishery had been acquired under sec- 
tion 26 of the Limitation Act, and that the custom 
alleged could not, on the ground that it was unreason- 
able, be treated as valid. Lord Rivers v. Adams, 
L. R. 3 Ex. D., 361, followed. LutcuMErrur 
SInaH o. SADAULLA NusHYO 

[I. L. R., 9 Calc., 698: 12 C. L, R., 3823 








10, ——_—_—_—_—_———- Fasement.—Righi of way. 
—Prescription.—Effect of illustrations.—On the 
6th of April 1878, the plaintiffs sucd for obstructing 
a right of way for boats in the rainy season. The 
defendants admitted the obstruction, but denied the 
right of way. The plaintiffs proved that the right 
was peaceably and openly enjoyed, and actually used 
by them, claiming title thereto as an easement and as 
of right, without interruption, from before 1865 
down to November 1875, singe when no actual user 
of the way by the plaintiffs had taken place. The 
lower Appellate Court dismissed the suit, on the 
ground that the plaintiffs had made no actual use of 
the way within two years previous to the institution 
of the suit. Held, reversing the decision of the 
Court below, that, notwithstanding Act XV of 1877, 
section 26, illustration (6), actual user within two 
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years previous to the institution of the suit is not 
necessary, in order that the right claimed may be ac- 
quired under Act XV of 1877, section 26. Lllustra- 
tions in Acts of the Legislature ought never to be 
allowed to control the plain meaning of the section 
to which they are appended, especially when the 
effect would be to curtail a right which the section 
in its ordinary sense would confer. KOoYLAsH 
CHUNDER GuosE v. SoONATUN CHUNG BAROOIE 
f1. L. R., 7 Calc., 182: 8 C. L. R., 281 


iL —————____—— Suit to restrain co-sharer 
Jrom appropriating portion of property to his own 
particular use.—The Limitation Act, 1871, section 
27, does not apply to a suit to restrain one co-sharer 
in a joint property from appropriating to his own 
particular use a portion of such property without tho 
consent of other co-sharers. BISsAMBHARK SHAHA 
ve. SuHrs CHUNDER SHAHA - 22 W. R., 286 


12. Easement.— Riparian pro- 
prietors.— Obstruction to flow of drainage water.— 
Prescription.— Right of action.— Special damage.— 
Held that the right of a superior riparian proprietor 
to have the drainage water from his lands permitted 
to flow off in the usual course is not an easement 
within the meaning of Act IX of 1871. Held, fur- 
ther, that the defendants, lower riparian proprietors, 
who had obstructed such a right of the plaintiff by 
blocking up the stream, could only justify their dct 
if they had acquired an easement to do it, that their 
act was actionable whether special damage had or 
had not accrued, and that so long as the obstruction 
was continued there was a continual cause of action 
from day to day. The English Law of Prescription 
and the provisions of section 27, Act IX of 1871, 
considered. SUBRAMANIYA AYYAR 0. RAMACHANDRA 
Rav . . . LL. R., 1 Mad., 335 


8. 28 (1871, s. 29). 
See AxT.130 . LL. R., 2 Bom., 686 


See FOREIGN JUDGMENT. 
[I. L. R., 2 Mad., 400 


See POSSESSION—EVIDENCE OF TITLE. 
{[I. L. R., 1 Bom., 592 


1. Effect of Law of Limitation 
res XIV of 1859).—The Indian Law of Limitation 
Act X1V of 1859) as to realty was held to bar the 
remedy, but] not to extinguish the right. Dox p. 
KULLAMMAL v. Kuppu PILuAr . . 1 Mad., 85 


VENKOPADHYAYA v. KaAVARI Henavsv 
[3 Mad., 36 


2. Extinction of right as well 
as remedy.—The rule of law laid down by the Privy 
Council that a person entitled to an interest in im- 
moveable property loses, not only all remedy, but his 
title, by being out of possession for more than 12 
years, was held to apply to the case of a recusant 
proprietor claiming malikana. CHUuMMUN vo. Ox 
Koo1LsooM . ‘ . - 13 W. B., 465 


138. —_——_————- and Bom. Reg. V of 
10287,— Cause of action to establish title and obtain 


Iil 
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arrears founded on that title—Where there has 
been no recognition of title nor any payment of dues 
within the period of limitation prescribed by law, 
there is a sufficient bar to the claimant’s right to re- 
cover, if he ever had any. The cause of action to 
establish title and the cause of action to recover 
arrears which rest on such title are not distinct and 
independent of each other; so that if the former be 
barred, even those arrears which may be within the 
law of limitation cannot be recovered. MADVALA 
BIN GINAPA ©. BHAGVANTA BIN Devs1 

[9 Bom., 260 


4. Trees.—“ Land.” —T rees 
growing upon land are “land,” within the meanin 
of section 29, Act IX of 1871. Possession of lan 
by a wrong-doer for twelve years not only extin- 
guishes the title of the rightful owner of such land, 
but confers a good title on the wrong-doer. JAGRANI 
Brsi v. GANESHI ; ~ LL. R., 8 All, 485 


6. Possession of land forming 
endowment.—When the land in suit was alleged to 
have formed an endowment, it was held that the 
plaintiff by his twelve years’ occupation had acquired 
a title, even though his vendor had not had power to 
aliene the property. NUxRsINGH Dass v. MOOSHAROO 
BHANDAREE ; ‘ . 26 W. R.,, 263 


6. Possessory title. — Mortgage, 
— Receipt of rent by co-owner of equity of redemp- 











‘tion for fifteen years.—Whicre the equity of redemp- 


tion of a certain estate became, on the death of the 
mortgagor, the property of two divided branches of 
a Malabar tarwad, and the rents and profits of the 
land paid by the mortgagee were enjoyed exclusively 
by &K., the representative of one branch, for fifteen 
years,— Held that AK. had not acquired thereby a 
title to the estate mortguged, CHATHU v, AKU 

(1. L. R., 7 Mad., 26 


YB Suit for hereditary office 
and for account.— Where the plaintiff's right of suc- 
cession to an hereditary office accrued in 1847, when 
A. took it under a will, and it was held his possession 
was sdverse to the plaintiff,—Held that plaintiff 
was precluded from setting up a fresh right as ac- 
cruing to him on the death of A. as the only male 
survivor of the founder’s family, by the provisions 
of section 29 of the Limitation Act, IX of 1871. 
MANALLY CHENNA KESAVARAYA v. Manaant 
VAIDELINGA . ‘ . IL. BR. 1 Mad., 848 


8. Adverse possession.— Bar 
remedy and extinguishment of right. —-Debts.—The 
28th section of the Limitation Act of 1877 extends 
the doctrine that twelve yoars’ adverse possession of 
Jand not only bars the remedy of the rightful owner, 
but extinguishes hia right to plas Rive than 
land; but per Gagtu, C. J.,— Quare,—Whether this 
principle would apply to debte. Ram Caunpsr 
GHOSAUL v. JUGGUTMONMOHINEY DABRE 


(LL. R., 4 Cale, 263: 3 C. L. R., 336 


9. Operation of Limitation 
Act, 1X of 1871, and Act XV of 1877.—The Limit- 
ation Acts (IX of 1871 and XV of 1877) merely bar 


5L2 
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the remedy, but do not extinguish the debt. Nuzr- 
gina Doyat ». HURRYHUR SAHA 
(i. L. R., & Cale,, 897: 6 C. L. R., 4898 


Mongsn Lay c. Bosunt KumMAREE 
(I. L. R., 6 Cale, 340: 7 C. L. R., 131 


Overruling the cases of Knisona Monvun Boss ». 
OxHILMONI Dosszz . I. L. R., 3 Cale., 331 


Nocook CHUNDER Bost v. Katty 
GHOSE : : I. L. R., 1 Calc. 328 


And Rau CHuUnDER GHOSAL vo. JUGGUTMONMO- 
HINEY DABEE . LLR., 4 Calc, 283 


See also VALIA TAMBURATI v. VIRA RAYAN 

{I. L. R., 1 Mad., 228 
And MapHavav vo, ACHUDA 

{I.L. R., 1 Mad, 301 


art. 3 (1871, art. 3; 1850, s. 15). 


Section 15 of Act XIV of 1859 was repealed by, and 
its provisions re-enacted in, the Specific Relief Act, I 
of 1877, section 9 of which is in similar terms with 
the addition of the modification made in section 15 
by section 26 of Act XXIII of 1861, and an addi- 
tional provision that no such suit shall be brought 
against the C »vernment. 


L Suit to recover paramba 
after forcible dispossession.—Section 15 did not 
abridge any rights possessed by a plaintiff, but was 
intended to give him the right, if dispossessed other- 
wise than by course of law, to have his possession 
restored without reference to the title on which he 
held. Where a plaintiff sued to recover a paramba 
of which he alleged that he was owner and that the 
defendant had forcibly dispossessed him,— Held that 
the suit was not barred by section 15. KuNnuHI 
KoMAPEN Kourvurv v. CHANGARACHAN KANDIL 
CusMBATA AMBU , e ° 2 Mad., 313 


See Kumun Durr v, MonHun Motta 
[15 W. R., 278 


2. Unlawful dispossession by 
Government officers.—When a Deputy Collector, act- 
ing as agent for a minor, uses powers which belong 
to the Government alone for the resumption of in- 
valid lakhiraj tenures, and by virtue of those powers 
resumes lands for the benefit of the minor and un- 
lawfully dispossesses the previous holder, — Quare,— 
Whether such a dispossession is within the contem- 
plation of section 15, Act X1V of 1859, or not. That 
section dves not confer on the person who unlawfully 
acquires possession of land the advantage of a short 
period of limitation, on the expiration of which the 
dispossessed person is bound to show an ‘absolute title 
to recover. It gives to the dispossessed person who 
has been wrongfully deprived of possession a right to 
recover possession within six months without regard 
to any title, however clear, which may be set up 
against him. If he sucs after six months have ex- 
pired, the parties to the suit are left in the same 
condition as they would have been in under the for- 
mer law with reference to the production of proof. 
Protas Crunpgk BuRooan v. KANTAESWURREE 
Danses ‘ ; ; . 2W. R., 260 
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3. Proof of title.— Possession. 
—In a suit brought on the 11th March 1872, to 
recover certain plots of land (a) as re-formations 
after diluviation of lands which had belonged to the 
plaintiffs and as accretions thereto; (b) under a title 
by prescription; it appeared that the lands had 
formed in the bed of a river in 1859, and that the 
plaintiffs took possession thereof as of re-formed 
lands and had been maintained in possession under 
awards under Act IV of 1840, but that in 1868 they 
were ousted by the Collector who assessed the same 
under Regulation XI of 1825 and settled them with 
the co-defendants.— Held that section 15, Act XIV of 
1859, barred the plaintiff’s right to recover simply on 
the strength of their previous possession without 
entering into the question of title; the suit not hav- 
ing been brought within six months of dispossession. 
WIsR8 v. AMEERUNNISSA KHATOON. Wisk 0. COL- 
LEOTOR OF Backercunak . L.R.,71.A,, 78 


art. 7 (871, art. 7; 1859, s. 1, 
cl, 2). 








1, ———————_ Suit for servant's wages. 
—A suit for servant’s wages was governed by the 
limitation prescribed by clause 2, section 1. Nosin 
CHUNDER MozooMpDARk v. KENNY 

[5 W. R., 8. C. C. Ref, 3 


2. Household  servant.— 
Labourer.— Temple servant —A person whose duties 
are to sweep and clean a temple, provide flowers for 
daily worship and garlands for the idol, is not a 
household servant within the meaning of article 7 
of schedule Il of the Limitation Act. Murrrran- 
GOT MANAKAL BHAVATHRADAN Buatra THIRIPAD 
». KRANGOT TRIKOVIL PISHARETH RAMA PisHa- 
ROTI ‘ - ‘ - iL. R. 7 Mad., 99 








3. —————_——_——. Suit for arrears of monthly 
payment for instruction—A suit for arrears of a 
monthly payment agreed to be made for instruction 
in fencing and wrestling is not governed by the 7th 
clause of the Limitation Act, as that clause does not 
apply to the pay of a teacher or instructor. PYLwan 
JARKAN SaHIB VASTHATH v. JENAKA RAJA TKVAR 

[8 Mad., 87 





4, Chowkidar.—Servant,— 
Under Act XIV of 1859 a chowkidar was held to be 
a servant within the meaning of section 1, clause 2 
of that Act. GoL~amer v, Postan .18 W. R., 298 


The following were held not to be servants :— 


A manager of a company. IN THE MATTER OF 
THE GANGES STEAM NAVIGATION COMPANY 
[2 Ind. Jur., N. 8., 181 


A tehsildar or collector of rent. ARUN CHANDRA 
MANDAL v. KAMANATH RAKHBIT 
(1B. L. R., 8. N., 30 


S. C. Oroon CuuNDEB MONDUL vr. RoMANATH 
Rvuxwir, ‘ ‘ . 10 W. R.,, 260 


A mohurir under an Ameen for batwarra purposes, 
ABHAYA CHARAN Dutr »e. Haro CHANDRA 
Das Bunik . ; . 4B.L. B., Ap. 68 
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S. C. OspHoy CuuRN Durr v. Hvuro CHUNDER 
Doss BuYEE i é . 138 W.R., 150 


A mooktear. Nitro Gopat GHose v. MAOKIN- 
TOSH . . OwW.R.,, Civ. Ref. 11 


5. ——_—__—_—_—_——_ Employer and labourer.— 
The plaintiff agreed with the defendant that in con- 
sideration of the possession and use of certain land 
and a third of the produce for the season he would 
provide seed and labour and carry on the cultivator’s 
share of the produce. Held, the parties were not 
in the position of employer and labourer. ANDI 
Konan v. Venkata SuBBAIYAD . 3 Mad., 387 


Under the present Limitation Act the servant must 
be a household servant to come within article 7. 


——————__———— Suit by one servant against 
another.—Clause 2, section 1, applies only to suits 
for wages brought by a servant against the person 
liable as the master in whose service he had been 
employed, and the section does not apply to a suit 
brought by one Government servant against another 
for the recovery of » sum of public money received 
by the defendant as a disbursement on account of 
the wages of the plaintiff, to whom the defendant 
was legally bound to pay it over. Siva Rama PILAL 
v. TURNBULL , ° P ; - 4 Mad., 43 


7 ——_—_—_——_—_—_——_ Suit for servant's wages.— 
ized monthly salary.— Where a servant is appoint- 
ed on a fixed monthly salary, and there is nothing to 
show that the salary is to be paid in advance, the 
limitation as to each month’s salary commences from 
the time at which the salary became due, i.e., the 
end of the month, and not from the date of the 
dismissal of the servant. Katt CHURN MITTEE ». 
MAHOMED SOLEEM - 6W. R.,, Civ. Ref. 38 


art. 10 (871, art. 10; 1859, s. 1, 
cL 1). 


1. ————_—-— Possession.— Constructive 
and actual possession.—Under the Act of 1859, 
the possession necessary under the corresponding 
clause was held to be not a mere constructive posses- 
sion, but actual manual possession. GosuaIn GOBIND 





PERSHAD v. FATIMA : - P R., 6 
Kumak ALI 0. AZMUT ALI. 8 W. B., 383 
ManomMeEp Hossein v. Monsun ALI 

(7 N. R., 195 
Jai Kuan v. Heera Lat. . TN. WW. 5 


And under the present Act the cause of action dates 
from the obtaining of physical possession in cases 
where it is practicable to obtain it. 


2. Actual possession.— Posses- 
sion opposed by person without right.—The purchaser 
cannot be said not to obtain actual possession where 
he is only opposed in taking possession by some onc 
who has no right to oppose his possession, as a mere 
farmer who was tenant of the vendor. Bscuuwn v. 
ManomMep YakooB Kuan . -. SW.R., 225 





3. Pre-emption, Suit Sor.— 
Conditional sale,—-Where a sharebolder, if he desires 
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to transfer his share, is bound to offer the transfer of 
it to his co-sharers before transferring it to a stranger, 
the right of pre-emption, in the case of a conditional 
sale, under which possesston is not transferred, arises, 
not when such sale is made, but when the conditional 
sale becomes absolute. Under article 10, schedule IIT 
of Act XV of 1877, the poriod of limitation runs from 
the date physical possession is taken of the whole of 
the property sold. JaikaRan Rar v. GANGA DHABI 
Ral ‘ ; : . (I. L. RB, 3 All, 176 


JANKEE Kogz vo. LEKBANERB KOER 
(W. R., 1664, 285 


4, ——_——_—_—_—_———_ Suit for pre-emption.— 
Foreclosure by conditional vendee.—The defendant, a 
conditional vendee, foreclosed the mortgage, and sub- 
sequently sued the auction-purchaser of the rights of 
the conditional vendor for possession, and obtained a 
decree, in execution of which he obtained possession, 
Held that the suit of the plaintiff who claimed pre- 
emption was not barred by limitation, as it was inati- 
tuted within one year from the date on which the 
vendee, whose purchase was sought to be set aside, 
obtained actual possession of the property to which 
his title, originally conditional, had become absolute. 
RaDHEY PanDEY v. NuND Komar PANDEY 

{2 Agra, Pt. II, 164 


5. Pre-emption,— Possession 
after sale in execution of decree of conditional 





sale.—ln 1861 B. purchased conditionally certain 


immoveable property, which in 1865 was attached in 
exccution of a decree. In 1874, the conditional sale 
having been foreclosed, B. obtained a decree for pos- 
session of such property. In February 1875 he 
obtained mutation of names in respect of such pro- 
perty. In November 1876, arrangements having 
been made by him to satisfy the decree in execution 
of which such property had been attached, the attach- 
ment was removed. In December 1875 he acknow- 
ledged having reccived possession of such property 
in execution of his decree. K. sued him in November 
1876 to enforce his right of pre-emption in respect of 
such property. Held tuat limitation ran from the 
date when B. obtained such possession of the status 
of his conditional vendor us entitled him to mutation 
of names and to the exercise of the rights of an 
owner, and that the suit was barred by limitation. 
The principle laid down in Jageshar Singh v. Jawahir 
Singh, I. L, B., 1 All, 311, followed, Brsat Raw 
»v. KALLU ° . . 1.4.8,1 All, 502 


6. Mortgage.—Conditional eale. 
—Time from which period begins to run.—A_ condi- 
tional vendee, who was in posscasion, applied under 
Regulation XVII of 1806 to have the conditional sale 
made absolute. The year of grace expired in July 
1878. In November 1871 the conditional vendce 
sued for possession of the property by virtue of the 
conditional sale having become absolute. He obtain- 
ed a decree, in execution of which he obtained, on 
the 3Uth April 1879, formal possession of the pro- 
perty according to law. On the 28rd March 1880 a 
suit was brought against him to enforce a right of 
pre-emption in respect of the property. Held that 
the period of limitation for such suit ran, not from 
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the expiration of the year of grace, but from the 30th 
April 1879, the date the conditional vendee obtained 
possession in execution of hisdecree. Prag CHAUBEY 
ov, BHAJAN CHAUDHRI . LL.B. 4 All, 201 

Contra, BUDDREB Doss 9. DoornGA PERSHAD 
[2 N. W., 284 


, % Purchase by mortgagee.— 
Claim for pre-emption.— Cause of action.—Where a 
mortgagee becomes a purchaser of the mortgaged 
property limitation runs from the date of purchase, 
as against a claimant by right of pre-emption. Bup- 
DBEB Doss v. Doorca PersHap . 2 N. W., 284 





8, ———_—-—_—_———. Suit for pre-emption.— Pur- 
chase by mortgagee in possession.— W hen a mortgagee 
in possession purchased the property mortgaged,— 
Held that his possession as proprietor commenced 
from the date of paixchass, and limitation would run 
from the date of the purchase against a claimant by 
right of pre-emption and not from the date he got his 
name recorded in the revenue record as proprietor. 
ManoMeD BaNaZzEER v.Gunca Ram 8 Agra, 260 


9. ——_—__—_—_—_—-_ Pre-emption, Suit for.— 
Held, in a suit for pre-emption, where the property 
had been purc'iased by the mortgagee in possession, 
that the purchaser obtained physical possession of the 
property under the sale, not from the date of the 
sale-deed, but when the contract of sale became com- 
erie Held, therefore, that the contract of sale 


aving become completed on the payment of the pur-, 


chase-money, the suit, being brought within one year 
from the date of such payment, was within time, 
LacHMI Nagain Lay v. SHEOAMBAR LAL 

(I. L. R., 2 All, 400 


10, ————_———_——-— Sale by mortgagor of usu- 
JSructuary mortgage.—Possession of vendee.— Cause 
of action.—-When landed property sold by a mortgagor 
is at the time of sale in the usufructuary possession 
of the mortgagee, the vendee must be held to have 
taken possession in the sense of the limitation law at 
the time when he acquired possession of that which 
was the subject of sale, viz., the rights of the vendor, 
and of these he acquired full possession as soon as 
they had been conveyed to him by a valid transfer. 
The limitation of one year provided by clause 1, section 
1 of Act XIV of 1859, should be computed from the 
date of such possession and not from the date of 
actual assumption of possession by the vendee after 
redemption of the property from the mortgagor. 
GanssHEs LALL v. TooLa Ramu 
(3 Agra, 876: 8.C., Agra, F. B,, Ed. 1874, 167 


1 Suit for pre-emption— 
Cause of action.—In a suit for pre-emption of a share 
it appeared that the share had been first mort- 

to certain s and afterwards sold to the 
endant, who brought a suit for redemption and 
obtained a decree. Held that the period of limitation 
of the suit should be calculated from the date of the 
sale, and not from the date of the redemption of 
mortgage. Rustum SINGH v. MAHURBAN SINGH 
[5 N. W., 178 


12. Pre-emption.— Actual pos- 
acssion.—- Purchase of equity of redemption.— Held 
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(Stuart, C. J., dissenting) that the purchaser 
of the equity of redemption of immoveable pro- 
perty, which is atthe time of the sale in the 
usufructuary possession of the mortgagee, takes 
“actual possession” of the property, within the 
meaning of that term in article 10, schedule II of 
Act IX of 1871, when the equity of redemption is 
completely transferred to and vested in him. Per 
Srvakrt, C. J.—That such a purchaser does not take 
“actual possession ”’ of the property until he takes 
visible and tangible possession thereof or enjoys the 
rents and profits of the same, after redemption of 


mortgage. JAGESHAR SINGH 0. JAWAHIE SINGH 
(i. L. R., 1 All, 311 
13. Suit for pre-emption.— 





Cause of action.—Mutation of names.—Sale, Date 
of.—In a suit to enforce the right of pre-emption on 
a sale of a share of a zemindari estate, the period of 
limitation should be computed from the date of the 
sale, not from the date of the mutation of names, the 
purchaser having acquired by his purchase such 
possession as the nature of the property sold admits 
of. Mutation of names, although it may be regarded 
as evidence that a transfer has been made, is not 
essential to give validity to the transfer. OmRao 
KHAN v. IMDAD ALLEE KHAN. MAHOMED Ma- 
SHOOK ALLEE KHAN v. IMDAD ALLEE KHAN 

(1 N. W., 9: Ed, 1878, 8 


14, Suit for pre-emption.— 
Possession.—On the 19th December 1876, A. gave 
T. a mortgage of his share in a certain village. The 
terms of the mortgage were that A. should remain 
in possession of his shure and pay the interest on the 
mortgage money annually to the mortgagee, who, in 
the event of default in payment of the interest, was 
empowered to sue for actual possession of the share. 
On the 19th May 1877, 7.’s name was substituted for 
that of 4.in the proprietary registers in respect of the 
share, On the 8th February 1878, G. sued 7’ and 
4. to enforce his right of pre-emption in respect of 
the share, alleging that his cause of action arose on 
the 19th May 1877, and that A., notwithstanding the 
mutation of names, was still in possession. 7. alleged 
that he had been in possession since the execution 
and registration of the deed of mortgage. Held 
that whether 7. had been in plenary possession of the 
share since the date of the deed, or whether he had had 
only such constructive or partial possession of it as 
was involved in the receipt of interest on the mortgage 
money, the plaintiff was equally bound to have sued 
within a year from the date of the deed, and was 
not entitled to reckon the year from the date on 
which the possession by the mortgagee of the share 
was recognised by the revenue department, and the 
suit was therefore barred by article 10, schedule IT, 
of Act XV of 1877. Guias Sinan v. Amar SINGH 

L. B., 3 AlL, 237 


15, ————_--—_—— Suit to enforce pre-emp- 
tion of share of undivided mehal.—Physical pos- 
seaston.—A share in an undivided zemindari mahal is 
not susceptible of “ physical possession” in the sense 
of art. 10, schedule II of Act XV of 1877. Limitation, 
therefore, in a suit to enforce a right of pre-emption, 
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barred, and the case was remanded, to be tried on 
the merits. Lata GaNDAR Lat v. HABIBANNISSA 
(7B. L. R., 285: 15 W. B., $ll 


ee 


: ———————— Civil Procedure Code, 1859, 
@. 246.—The period of limitation contained in section 
246, Act VIII of 1859, is applicable only to a case 
in which the procedure prescribed by that section has 
been adopted. VENKATANABU v. AKKAMMA 

(3 Mad., 139 


9. Claim to attached proper- 
ty.— Property attached was, on the claim of a third 
party, released by the Court without proceeding 
under the provisions of section 246, Act VIII of 
1859. The attaching creditor sued more than a year 
afterwards for a declaration that the property be- 
longed to the judgment-debtor. Held that the suit 
was not barred. JaGGABANDHU Bose v. SACHYI 
BIBI . . SBLR,, Ap. 39:16 W. R., 22 


10. Order passed in miscella- 
seous department.—Where an order is passed in 
the miscellaneous department without enquiry in 
conformity with the provisions of section 246, Act 
VIII of 1859, it is not to be regarded as an order 
within the terms of that section, and a suit to set 
aside such vurder would not necessarily be barred if 
not instituted within a year. Bota Dect v. AHMED 

[3 Agra, 397 


nu, ——— Claim to attached proper- 
ty.— Separate suit.—Civil Procedure Code, 1882, 
se, 281, 288.—The order contemplated by section 281 
of the Code of Civil Procedure is an order made after 
investigation into the facts of the case, and it is only 
when the order is made after such investigation that 
the limitation of one year is applicable toa subsequent 
suit under section 283 of the Civil Procedure Code. 
CHanpRA BHUSAN GANGOPADHYA v. Ram Kant 
BANERJI. ‘ I. L. B., 12 Calc., 108 


12. Limitation.— A pplicabils- 
ty of 2. 246.—Limitation, under section 246, Act 
VIIT of 1859, is not applicable to an adjudication 
upon a petition disallowed on the ground that the 
section did not apply at all to the petitioner’s case, 
and that the case was not a fit one for adjudication 
under that section. RapHa NaTH BANERJEE »v. 
Jopoo Natu Sinan 7 W. R., 441 


18. ———-—————-- Claim to attached pro- 
perty.— Suit for possession.—A claim to property 
about to be sold in execution of a decree was made 
under section 246 of Act VIII of 1859, but the 
Court declined to entertain it, and passed an order 
under section 247 disallowing the investigation. 
Held that the claimant in bringing a regular suit to 
prosecute his claim was not bound to institute his 
suit within one year from the date of the order dis- 
allowing the investigation. ManomED AFzUL +. 
Kanaya Lan. F - . 3W.B., 263 


14, Civil Procedure Code, 
1859, 2. 246.—Sutt after order releasing property 
Srom attachment to establish right to bring property 
to sale.—N. caused certain property to be attached 
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as the property of his judgment-debtor. MM. prefer- 
red a claim to the property and objected to ite sale. 
The Munsif, without an investigation in conformity 
with the provisions of section 246 of Act VIII of 
1859, released the property from attachment, and 
directed WN. to bring a regular suit. WV. sued to 
establish his right to bring the property to sale, 
alleging that his cause of action arose on the day the 
order was passed releasing it from attachment. 
Held that the suit was not barred by limitation 
by reason of not having been instituted within one 

ear from the date of the order. Kamran 2. NEIT 
{AM ‘ . : . . BN. W., 185 


15. —————- Limitation Act (IX of 
1871), art. 16.—A claimant against whom an order 
has been made under section 246 of the Civil Proce- 
dure Code (Act VIII) of 1859 must sue to establish 
his right within one year from the date of such 
order. But when the Civil Court disallows an inves- 
tigation under section 247 of that Code, the claimant 
may bring his suit within the ordinary period of 
limitation applicable to his suit. VENKAPA v. CHEN- 
BASAPA . ‘ 2 - Lu.R,, 4 Bom,, 21 





See JETTI v, HOSSAIN 
(I. L. R., 4 Bom., 28, note 





16. Suit by purchaser at sale 
after rejection of claim in execution proceedings.— 
In execution of a decree upon a mortgage executed 
by ., the decree-holders purchased the tenure which 
was the subject of the mortgage. On an application 
for an order to be put into possession they were 
opposed by B., 4.’s son, who alleged that his father 
had relinquished the tenure, and that C., who had 
subsequently become the purchaser under a sale of 
arrears of Government revenue, had avoided the 
tenure with A.’s consent. The Court to which the 
application was made thereupon refused to enter 
into evidence or make any enquiry, leaving the decree- 
holders to establish their right by a regular suit. 
The order was made under Act VIII of 1859. A 
suit having been brought,— Held that the one year’s 
limitation provided by article 11 of Act XV of 1877 
did not apply. RasH Beuary Bysack v. BuppUN 
CHUNDER SINGH . 12 C. L. R., 550 


17, ———_-————. Refusal to stay sale in 
execution of decree.—Certain lands having been at- 
tached in execution of a decree obtained by 4. 

inst B., C. intervened under section 246, Act 
VIII of 1859, claiming their release on the ground 
that before the attachment they had been conveyed 
to him by B. under a deed of sale; and he prayed that 
the execution sale might be stayed to enable him to 
put in the deed after having it registered. The 
Court, however, refused to*stay the sale, and the 
lands were sold in execution. More than a year 
from the date of the Court’s refusal to stay the sale, 
C. sued to establish his right to the lands. Held 
that the suit was not barred by limitation under sec- 
tion 246, Act VIII of 1859, since the refusal of the 
Court to postpone the sale was not an order under 
that section, but was a mere refusal to order a post- 
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ponment under section 247. Muxuun Lart Panpay 
ev. Koonpun Lau 

[15 B. L, R., 228: 24 'W.R., 75: 

L. R., 2 1. A., 210 


18. ———— Civil Procedure Code, 
1859, 8. 246.—Claim rejected otherwise than on the 
merits.— Section 246, Act VIII of 1859, made no 
distinction in favour of cases not decided on the 
merits, but made it imperative on the party whose 





claim to attached property had been rejected, under 
any circumstances, to sue within one year. KHODA 
Buxsu v, PurManunp Dorr ; W. R., 214 


198. —————— Rejection o claim on 
untrustworthy evidence.—A claim under Act VIII 
of 1859, section 246, rejected because the evidence 
produced was unworthy of credit, was on the same 
footing as if the claimant had failed to produce any 
evidence, and the order rejecting it was one on the 
merits and not on default, A suit, therefore, for the 
property must be brought within one year aftor the 
rejection of the claim. Gooroo Doss Koy v. Sona 
Mones Dossia . . : . 20W.R., 345 


SReEMUNTO Hasnag v. TAJOODDEEN 
[21 W. R., 4098 


KaMIn&eE Dania v. Issun CHUNDER Roy CHow- 
DHREY : é < - 22W.R,, 39 


Trerpoora SOONDURER DegsBIA ve. IIJUTOONNISBA 
KHATOON , ‘ ‘ . 2AW.R., 401 


30. Order rejecting claim to 
attached property.— Dismissal of claim on failure to 
produce evidence.—Certain property having been 
attached in execution of a decree, the plaintiff inter- 
vened claiming the property and was directed to 
adduce evidence, which, however, he failed to do, and 
the case was struck off. Held that the order strik- 
ing off the case must be taken as an order disallow- 
ing the claim, and that the plaintiff was bound to 
bring his suit to establish his claim within one year 
from the date of the order. Saput ALI v. Ram 
DHONE MISSEB ; ‘ . IWOL. RK, 48 


21, ————_ ——_—_—— Party refused admitiance 
to proceedings.—The law of limitation, under section 
246, Act VIII of 1859, could not apply to a person 
whom the Court had refused to make a party to the 
proceedings under that section because he came in too 
late to be made such a party. RoGHoonatu Doss 
MoHAPATTIUR v. ByponaTH Doss MAHARATHA 

(14 W. R., 364 








33. ——_——  Judgment-debtor not a 
party to proceedings.—When the judgment-debtor 
was not made a party to a proceeding under section 
246 of Act VIII of 1859, he was not bound by the law 
of limitation to sue to establish his right to the pro- 

rty within one year from an order under that sec- 
tion releasing it from attachment. Lwsicut Koya 
o. Kaxkonnat UPAKEI LL. BR. 1 Mad, 381 


28. ————— Civil Procedure Code, 1859, 
8. 246.—Party against whom order is “ given,’ — 
Right of suit.—Limitation.—The plaintiff brought a 
suit to establish his right to certain property as against 
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the claim which the defendant had successfully made 
under section 246 of the Civil Procedure Code in 
execution of a decree obtained against the plaintiff. 
The order of the Court directed the release of the 
property from attachment. The present suit was 
rought more than ono year from the date of the 
order. Held, per Scorntanr, C. J., BitTLEsTON and 
Coutxett, JJ. (INNEs, J., doubting), that the plaintiff 
was a party against whom the order was “given” 
within the meaning of the section, and that the suit 
was barred by the section, N&TrieToM PERENGARY- 
PROM alias PANIGSHERRY DAMODHEN NAMBUDRY 0, 

TAXYANBARRY PARAMESHWAREN NAMBUDRY 
(4 Mad., 472 


24, Civil Procedure Code, 
1859, s. 246.—Certain lands were attached under a 
decree against the ancestor of the plaintiffs; but on the 
intervention of the defendant under section 246, Act 
VIII of 1859, they were released to him. Held, 
that was not an order made between plaintiffs and 
defendant, such as to make it necessary for the 
former to sue for declaration of title within one year, 
Nitta Kouta v, BishvNuZaM Konrra 

(2B. L, R., Ap. 49 


25. Civil Procedure Code, 1859, 
8. 246.—On attachment of certain property, plaintiff 








‘and defendants preferred their respective claims 


thereto. The plaintiffs’ claim was disallowed, but 
the defendants’ claiin was allowed. The plaintiff, 
after the lapse of a year from the date of the order 
disallowing his claim, sued to recover possession of 
the said property. The defence was that the suit 
was barred by lapse of time under section 246, Act 
VIII of 1859. /Zeld, section 246 did not apply to 
such a suit, DunGaramM Roy v. Narsina Des 

(2 B.L. R., A. C., 254 


8. C. DoonaaRAmM Roy vo. Nuno Sinan Drs 
(ll W. R., 184 


26. Suit to establish right.— 
Attachment in execution of decree.— B, caused certain 
immoveable property to be attached in the execution 
of a decree. MM. objected to the attachment, claim- 
ing to be in possession of such property on his own 
account. The investigation of such claim which 
followed under section 246 of Act VIII of 1859 took 
pluce as between B., the decree-holder, and &¥., N., 
the judgment-debtor, not being a party to it except in 
name. M.’s objection was allowed in May 1871, but 
no suit was brought either by B. or N, to establish 
N.’s right to such property. A. subsequently obtain. 
ed a decree against V. in 1877, and in oxecution thereof 
caused such property to be attached. MM. objected to 
the attachment and his objection was allowed in April 
1878. In March 1879 H. sued M. for a declaration 
that a moiety of such property belonged to N., and to 
have the order removing the attachment cancelled, 
Held that N.’s right to a moiety of such property 
was not extinguished because he had not sued to 
establish it within one year of the making of the 
order of May 1871 in the execution proceedings of 
B., and H. was competent to sue to establish such 
right. Mawnu Lax v. Harsvxn Das 


(I. L. RB. 8 All, 283 
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27. Claim by intervenors.— 
Share of attached property.— When intervenors claim 
a share of attached property, the ‘Court should define 
the respective shares of the debtor and the inter- 
venors, and sell the debtor’s definite share only. . 
the Court omits to do so, and sells the undefine 
righte and interests, there is no decision under sec- 
tion 246, Act VIII of 1859, of which the purchaser, 
by lying in wait without possession for one year, can 
take advantage. MonowuR KHAN v. TROYLUCKHO 
Nat GHosE . ; ; . 4W.R., 35 


28. ————— Civil Procedure Code (Act 
XIV of 1882), #8. 280, 283.—Mortgagee, Suit by, 
against mortgagor and third party who has inter- 
vened and obtained an order under s. 288, Civil 
Procedure Code.—EHxecution of decres.—Article 11, 
schedule II of the Limitation Act (XV of 1877), 
refers only to suits contemplated by section 283 of 
the Civil Procedure Code. Where, therefore, a 
mortgagee having obtained a decree on his mortgage, 
and caused the property to be attached, was success- 
fully opposed by a third party who intervened in his 
attempt to have the property sold, and an order was 
passed under section 280 of the Code of Civil Pro- 
cedure releasing the property from attachment, and 
where the n.ortgagec, more than a year after the 
date of that order, instituted a suit against such 
third party and his mortgagor, to have his lien over 
the mortgaged property declared, and to bring it to 
sale in execution of his decree, alleging that the title 
set up by such third party was a fraudulent one, col- 
lusively created botween the mortgagor and such 
third party with a view to deprive him of his rights, 
and asking to have tho order passed under section 
280 set aside,— Held that the suit was not barred by 
limitation under the provisions of article 11, sche- 
dule II of the Limitation Act. The right that was 
in litigation in the proceeding under section 280 was 
the right to attach and sell the property in dispute 
in execution of the decree which the plaintiff had 
obtained against the mortgagor, and so far as that 
right was concerned the present suit was barred; 
but so far as the other relief claimed in the present 
suit went, that article did not apply, and the suit was 
not barred. BuxsHi Ram Prer@asH Lat »v. SHKO 
PreraasH TEWARI . LLR, 12 Calc. 4538 


29. Suit to establish right as 
auction-purchaser to timmoveadble property sold in exe- 
cution of deoree,— Adjudication of proprietary right. 
— Res judicata.— Possession.—In a suit brought by 
plaintift to establish his right as auction-purchaser 
to certain immoveable property sold in execution of 
@ decree under the provisions of section 246 of Act 
VIII of 1859, disallowing the claim of the objector 
—represented by the defendant—and adjudging the 
property attached to be that of the judgment-debtor, 
represented by the plaintiff—the said order not having 
been set aside in a regular suit by the defendant, 
— Held (by a majority of the Full Court) that an order 
ea anlar the provisions of section 246 of Act 

III of 1859, unless overruled in a regular suit 
brought within the statutory period, is binding on 
all persons who are parties to it and is conclusive. 
Prazson, J., per conira,—Section 246 of Act VIII 
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of 1859 provides for an adjudication of proprietary 
right on the basis of possession, but the matter is 
not “ res judicata” as to matters in dispute between 
decree-holder and claimant, unless the party against 
whom an order is passed under section 246 of Act 
VITI of 1859 fails to bring a regular suit to establish 
his right. In the case mentioned in the order of 
reference as apparently conflicting with the above 
view there had been no adjudication on the basis of 
possession by the Court passing an order under sec- 
tion 246 of Act VIII of 1859, and the defendant in 
possession was thcrefore at liberty to assert his pro- 
prietary title against the lien set up by plaintiff under 
the said order, passed without jurisdiction on the 
miscellaneous side. BapRriI Prasap v, MUHAMMAD 
Yusur . : ‘ . LL.R, 1 All, 362 


30, —————_——— Suit to establish right.— 
B. caused « certain dwelling-house to be attached in 
execution of a decree held by him against M. as the 
property of M. J. preferred a claim to the property 
which was disallowed by an order made under section 
246 of Act VIII of 1859. Two days after the date 
of such order M. batisfied B.’s decroe. More than a 
year aftor the date of such order J. sued B. and M. 
to establish her proprictary right to the dwelling- 
house, alleging that M. had fraudulently mortgaged 
itto B. Held, following the Full Bench ruling in 
Badri Prasad v. Muhammad Yusuf, I. L. R., 1 All., 
382, that J., having failed to prove her right within 
the time allowed by law, was precluded from assgert- 
ing it by the order made under section 246 of Act 
VIII of 1859, and that whether or not the decree 
was satisfied after the order was made, the effect of 
the order was the same. JEONI ». BHAGWAN SAHAI 

[I. L. R., 1 All, 541 


31. Suit for declaration of 
right and confirmation of possession.—The limitation 
of one year, in section 246, Act VIII of 1859, did 
not apply to a suit for declaration of right and con-' 
firmation of possession. WuUZEER JAMADAR », 
Noor Atl ° ; . W.R., 33 


32. ———_——————_ Possession.— Claim.— In 
execution of a decree against 4., certain prope 

was sold in 1868. During the proceedings which led 
to that decree, B., the wife of 4., had preferred a 
claim to the property under section 246, on the 
ground that it was her stridhan, and that she had 
always been in possession of it. Her claim was 
rejected in 1866; but she remained in possession. 
Held, a suit by B. to establish her title to the land 
was not barred by the limitation provided by section 
246, though brought more than a year after her 
claim was refused, since she was at the time in pos- 
session and had remained afterwards in possession of 
the property. Laxur Prya Desi vo. KHYRULLA 
Kazi. ‘ ‘ - TBLR,, 238, note 


S. C. LuckHegk Prea Desia v. KHYROOLLAR 
BRB. . ; - ILAw.R., 367 


33. Claimant tm possession 
where claim ts rejevted.—If a person making a claim 
under Act VIII of 1859, section 246, is in actual 
possession, his claim is only a declaration that his 
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possession is without title. A suit to establish his 
right, 7.e., for confirmation of his possession, must be 
brought within one year. BRoJo KisHors Nae ». 
Ram DyaL BoupRA ‘ . 21 W. R., 183 


34. ——_———— Suit for declaration that 
property ostensibly held by one defendant belonged to 
another.—A suit for a declaration that certain pro- 
perty which has been ostensibly held by one of the 
defendants, was in fact the property of another of 
the defendants who was the judgment-debtor of the 
plaintiff, is governed by section 246, Act VIII of 
1859, and barred by the limitation of one year. 
ABDOOLAH v, SHOKOOR ALI . 14 W.R., 102 


35. Order rejecting claim to 
attached property.—Certain property having been at- 
tached in execution of a decree, the plaintiff preferred 
a claim to it as being his exclusive property ; but the 
Court in which the claim was made was of opinion 
that the plaintiff and the judgment-dcebtor were in 
joint possession, and it made an order directing that 
on the plaintiff’s claim being notified the sale should 
proceed. More than a year afterwards the plaintiff 
filed a suit to establish his title and alleged exclu- 
sive possession, Held, distinguishing the cases of 
Brijo Kishors Nag v. Ram Dyal Bhudra, 21 W. 
R., 133; Kaminee Debia v. Issur Chunder Roy 
Chowdhury, 22 W. R., 39, and Jodoonath Chowdhury 
v. Radhamonee Dossee, 7 W. R., 256, that the order 
not having been adverse to the plaintiff the suit was 
not barred by reason of its not having been brought 
within a year from the date of the order. Ras# 
Beaaki Dass v. Gort Natu BaRarpanva Mona- 
PaTU... ; ; é »§ UCL.B,, 352 











38. ———__—__—__—_——. Failure to establish claim. 
—Suit for establishing title—A party failing to 
establish his claim to attached property under section 
246, Act VIII of 1859, on the point of possession, is 
not debarred from afterwards bringing a suit to 
establish title within the period allowed by law for 
bringing such suit. BIsHENPERKASH NaRAILN SINGIE 
v. Banooa MissBz ° ‘ -. SW.R,, 73 


87. Right of one deoree-holder 
against another. —Suit for declaration of prior lien. 
—Two several judgment-creditors attached certain 
property, which was released upon the claim of a 
third party, under section 246 of Act VIII of 1859. 
One of them sued the successful claimant, and ob- 
tained a decree declaring the property in dispute to 
belong to the judgment-debtor, and thereupon caused 
the property to be sold, and became the purchaser 
thereof. Thereupon an assignee of the other judg- 
ment-creditor sued him, alleging an earlier lien, and 
praying a sale in satisfaction thereof. The defence 
set up was that, as the plaintiff did not come into 
Court to set aside the order under section 246 within 
a year from the date thereof, he was barred from 
bringing the present suit. Held that the omission 
to bring a separate suit for that purpose did not bar 
him from obtaining a declaration of his prior lien. 
CHINTAMANI SEN v. Iswan CHANDRA 

(3 B. L. R., Ap., 122 

§. C. Carmramones SRIn o. IesuR CHUNDER 

CHUNDER . ° ‘ - 12W. &B., 221 
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38. Possession.— Civil Proce- 
dure Code, 1859, s. 246.—In a suit for redemption of 
an itti by an alleged purchaser of the same, and for 
recovery of land on which he had purchased a kanam, 
the defence was that the purchase was made by the 
father of the first defendant, and that the plaintiff 
was constructively a mere trustee. The Munsif de- 
creed for the plaintiff, and the Principal Sudder Ameen 
reversed his decree because the suit was not brought 
within a year of a release of the property from attach- 
ment under a claim of the defendants, which attach- 
ment was made in execution of two decrees for mon 
against the present plaintiff. It appeared that in the 
proceedings had for releasing the property from 
attachment, no notice was issued to the judgment- 
debtor (present plaintiff). Held that the decision 
of the Principal Sudder Ameen was wrong. In the pre- 
sent case, the claimants in possession were not so ac- 
cording to any of the modes of derivation which sec- 
tion 246 cnumerates as authorising the continuance 
of the possession and the dismissal of the claim. The 
possession was in the claimants, and there was nothing 
in the rights of the judgment-debtor which could 
make such possession his possession. This being go, 
even assuming that he was a party to the order made, 
such order could not be ssid to be against him, be- 
cause his claim was one which could not have been , 
determined by any order made under section 246, 
The order so made was perfectly consistent with his 
present condition. Netietom Perengaryprom v., 
Tayanbarry Parameshwaren Nambudry, 4 Mad., 
472, distinguished, CHERIYARAKEL alias ARAKEL 
KounuHI KUTTIYALI v. VAYAKA PARAMBATR IMBICHI 
AMMAH . ‘ : ; ‘ 6 Mad., 416 


39. Civil Procedure Code, 1859, 
s. 246.—Certain property having been mortgaged by 
B. D. to L., the mortgagee obtained a decroe for its 
sale, had it sold in execution, and purchased it him- 
self, subject to any right which certain parties (B. 
and G.) who had objected under Act VII of 1859, 
section 246, might be able to establish. After this Z. 
sold the property to the plaintiff, who, not being able 
to get possession, brought a suit against the defend- 
ants in whose hands some or all of the property seemed 
to be and who set up that they had purchased it from 
B. G.and B. D. Held that the suit was not barred 
because it had not been instituted within twelve 
months of the date when the objections of B. and 
G. were allowed. KAmeEssuR Prusnap v. Kapir 
KHAN e ° e ° ° 20 W. R, 393 


40. Suit to recover property 
sold in execution.—Civil Procedure Codes (Act 
VIII of 1869, 8. 246, and Act X of 1877, es. 280, 
281, and 282).—Certain property, which the plaintiff 
alleged to belong to her, was sold in execution of a 
decree obtained by the purchaser of the property at 
the auction-sale, against a third party, e plaintiff 
put in a claim to the property under section 246 of 
Act VIII of 1859, which claim was rejected on the 
6th of September 1873. The plaintiff, on the 10th 
of January 1878, brought a suit to recover possession 
of the property sold. Held that the suit was not 
barred under article 11 of schedule II of Act XV of 
1877, which refers to the section in Act X of 1877, 
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corresponding to section 246 of Act VIII of 1859. 
Luoumi Narain Sinan o, Assrur Kor 
(I. L. R., 9 Cale.,, 43 


Al. Suit after order rejecting 
claim to property attached in execution of de- 
eree.—In execution of a decree against M. the 
plaintiff attached and advertised for sale certain 
property in mouzah A. At that time there were 
pending proceedings in execution of two other 
decrees obtained against M. by the first and 
second defendants respectively. These two decrees 
were obtained on a bond executed by M., by which an 
eight annas share of mouzah A. was hypothecated as 
collateral security ; and in execution of those decrees 
the defendants brought to sale, and themselves pur- 
chased, not an eight annas share only but the whole 
of mouzah A., and were allowed by the Court to set 
off the purchase-money against the amounts due to 
them under their decrees. At the same time the 
plaintiff’s execution case was struck off on 40th June 
1880. In a suit brought by the plaintiff under sec- 
tion 295 of the Civil Procedure Code for his share of 
the sale proceeds of mouzah A., in which the plaintiff 
alleged fraud on the part of the defendants in selling 
the whole mouzah under their decrees, of which he 
only becaine aware ‘n July 1882, from which time he 
* dated his cause of action, the defendants denied the 
fraud and contended that the suit should have been 
brought within a year of the order of the 30th June 
1880. Held that the existence of the order of the 
80th June 1880 was not inconsistent with the plain- 
tiff’s right, and the suit was therefore not barred as 
not having been brought within one year of that 
order. ‘TAPONIDI HORDANUND BHARATI! v. MATHURA 
LaLt BHaGaT . ‘ LL. R., 12 Calc., 499 








Suit for possession after 
rejection of olaim.—In a suit for possession after 
rejection of a claim under section 246, Act VIII of 
1859, there was nothing in that section to prevent a 
defendant from pleading that whatever title plaintiff 
might have had at some previous time it was extin- 
guished by his having had no possession for twelve 

ears preceding the suit. Ram Sarun SINGH ». 
anosexy AMERE . ; . ISWw.R., 78 


43. and art. 13.—Ciot! Pro- 
cedure Code, 1882, s. 832.—Where an application 
was made under section 832 of the Code of Civil 
Procedure for possession of property and rejected, 
and the applicant brought a suit to recover the pro- 

rty more than one year subsequent to the order re- 

ecting the application,— Held that the suit was not 
barred either by article 11 or article 13, of schedule 
Il of the Limitation Act, 1877. AyyasamMi ov. SAMIYA 
[L L. R., 8 Mad., 82 


a4. Civil Procedure 
Code, 1859, #. 269, Order rejecting applica- 
tion under.—Suit brought after one year.—Ceoil 
Procedure Code, 1877, 2. 835.—An order having 
been passed on the 10th August 1877 under section 
269 of the Code of Civil Procedure, 1859, cancel- 
ling delivery of possession of land brought to sale 
purchased by a decree-holder, no suit was 
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brought by the decree-holder to establish his rights 
to the land until 1883,— Held that the repeal of sec- 
tion 269 of the said Code on Ist October 1877 did 
not deprive the order of the 10th August 1877 of the 
effect it possessed when passed, and therefore that 
the suit was barred by limitation under section 269, 
and articles 11 and 18 of Act XV of 1877, were not 
applicable. Koylash Chunder Paul Chowdhry v. 
Preonath Roy Chowdhry, I. L. R., 4 Calc., 610, and 
Gopal Chunder Mitter v. Mohesh Chunder Boral, 
I, L. B.,9 Cale., 230, distinguished. VENKATAOHALA 
v. APPATHORAI ‘ . IL. R., 8 Mad., 184 


45, ——_—_—_—__———_ Civil Procedure Code, 
1859, 8. 269.— Party not in possession.— Section 269, 
Act VIII of 1859, does not contemplate that the 
party in actual possession must sue regularly to get 
possession within one year, but that the person who 
is not in actual possession shall do so. FIDAYE 
SHIKDAR v. OOZEBEOODDEEN . . TW. R., 87 


48, —————____—_—_————. Civil Procedure Code, 
1859, 8. 269.— Claim by mortgagee.—An attachnient 
having been made in execution of a decree for rent, 
an intervenor claimed the land as mortgaged to 
himself, but his application was rejected, and he 
was directed by the Collector to bring his ob- 
jection, if he had any, under section 269, Act VIII 
of 1859. Held that ho was not bound to do so, and 
his omission did not bar his right to bring a suit 
to establish the validity of the mortgages under 
which he claimed, provided it was brought within 
the period permitted by Act XIV of 1859. Drrw 
Dyat Buxmo Doss v. Poran Doss. 9 W. R., 474 


47, ———__—_—_——- Civil Procedure Code, 
1859, 8. 269.— Obstruction in taking possession after 
sale in execution of decree.—Order.—A purchaser 
of immoveable property at a Court sale, having been 
obstructed by the defendant, made an application to 
the Court, under section 268 of Act VIII of 1859, 
for the removal of the obstruction, but subsequently 
withdrew his application. The Court thereupon 
made an endorsement upon the application to the 
effect that, as the applicant did not wish to proceed 
further, no investigation was made. Held that no 
such order had been made as was contemplated 
by section 269 of Act VIII of 1859, that section 
contemplating at least an order against onc party 
or the other; and that, therefore, the provisions 
contained in the same section as to the time within 
which a suit may be brought, did not apply to the 
case of the plaintiff. Buixua v. SAKARLAL 

(I. L. R., 5 Bom., 440 


art. a (1871, art. 14; 1859, s. 1, 
cl 8). 


See ART. 95 (1871, art. 95). 
(I. L. Rs, 3 Calc., 300 


L Suti to set aside fraudu- 
lent sale —Clause 8, section 1, applied only to suits 
to set aside sules on account of irregularity and the 
like, but not to suits to set aside fraudulent deeds 
under colour of which the sale was made. Kissew 
BULLUB Manatas 9, ROGHOONUNDUN THAKOOR 

(6 W. B., 306 
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4 Suit to set aside sale in 
execution.—The limitation of one year provided by 
section 1, clause 8, was not applicable to a suit brought 
by a judgment-debtor to set aside an execution sale, 
on the ground that the decree-holder fraudulently 
got the property sold in execution of a previous sa- 
tisfied decree. BUDRER v. LOKEMUN 

(3 Agra, 89 


3. Suit by mortgagee to en- 
force lien —Held that the limitation of one year 
provided by clause 3, section 1, Act XIV of 1859, 
was not applicable to a mortgagee’s suit seeking en- 
forcement of his mortgage lien against the property. 
Ral Purpimun KIsHEN v. KousHUN SINGH 

fl Agra, ll 


4. Suit to set aside sale in 
execution of decree.—Civil Procedure Code, 1859, 
8, 264.— Quere,—W hether the one year’s limitation 
(of suits to set aside sales in execution of decrees) 
under clause 8, section 1, applied to a suit brought 
against a person who had obtained possession of pro- 
pefty by delivery under section 264, Act VIII of 
1859. SusBoorun v. GoLaAM Nuggez . 2 W. R., 55 


5. 

















Sale of moveable property 


in execution of decree.—Irregularity in sale.—Civil 


Procedure Code, 1859, s. 252. —The law (section 252, 
Act VIII of 1859) provides that no irregularity in 
the sale of moveable property under an execution 
shall vitiate the sale, but that any person injured 
thereby may recover damages by suit; but it does not 
follow that the right and interest of the judgment- 
debtor in such property may not be challenged and 
coutested by any claimant within the period allowed 
by clause 3, section 1, Act XIV of 1859. Higpry 
BgBEE 0. BEsHESHUR PERSHAD 

[2 Agra, Pt. ITI, 175 


KisHEN SoONDUR vo. FUKEEROODEEN MAHOMED 
[W. R., 1864, 61 


: Suit to set aside sale in 
execution of decree.— Per Innzs, J.—Article 12 of 
the 2nd schedule of the Limitation Act, 1877, which 
requires suits to set aside a sale in execution of a 
decree of a Civil Court to be brought within one 
year from the date the sale becomes final, does 
not apply to suits in which the plaintiff was not a 
party to, and not bound by, the sale sought to be set 
aside. SADAGOPA EpintakA Mana DxsIxA Swa- 
MIAV o. JaMUNA Bar AMMAL 

(I. L. R., 56 Mad, 54 


7. Suit to set aside sale.— Suit 
to recover land sold in execution of decree.—V, 
having bought lands from 4., whose husband (de- 
ceased) acquired them at a Court sale, sued & in 
ejectment in 1879. S§. pleaded limitation on the 
ground that B. (her deceased husband) had pur- 
chased the lands in question at a Court sale in 1876. 
Held that, as 4. was no party to the decree or the 
execution proceedings under which B. purchased, it 
was not necessary for V. to set aside the sale to B. 
in this suit, and it was not barred by article 12 of 
the Limitation Act, 1877. Venxata NARASIAH ». 
SUBBAMMA . ; . LOR. 4 Mad, 178 
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8. Sale of tarwad property 
in execution of decree against party not suad as 
karanavan.— Where a suit was broaiit to recover 
money from the defendant, who was the karanavan 
of a Malabar tarwad, and it was not alleged in the 
plaint that the defendant was sued as karanavan or 
that the debt was binding on the tarwad,— Heid 
that a sale of tarwad property in execution of the 
decree was not binding on the members of the tar- 
wad, and therefore that article 12 of schedule II of 
the Limitation Act, 1877, did not apply to a suit 
brought by other members of the tarwad to recover 
the land sold in execution of the decree, Hast 
v. ATHARAMAN. Mussa v. ATHARAMAN 

(1. L. R. 7 Mad. 512 


9. Suit to set aside sale—Pur- 
chase of decree by joint debtor.— M. sold to 8. her 
rights under a decree for mesne profits which she 
had obtained against 4. and two other persons, and 
8. thereupon proceeded to execute the decree against 
A.’s property, and that property was sold in execu- 
tion of the decree obtained by S. and was purchased 
by B.; but in a suit brought by 4. for a declaration 
that 8. was not the real purchaser, the Court found 
that S. had in fact purchased the decree benami for 
A.’s two joint debtors, and that consequently he had 
no right to execute it against the property of 4. In 
@ suit brought by 4. aguinst B. in 1874 for the pur- 
pose of recovering the property,—Held that tho 
purchase of the benefit of the docree by .’s joint 
debtors, although it had the legal effect of satisfyin 
the judgment-debt, did not affect the decree itself. 
The decree was not void, but only voidable, and tho 
sale under it binding on 4. The suit, therefore, was 
in effect a suit to set aside a sale under a decree 
within the meaning of clause 14 of schedule II of 
Act IX of 1871, and, inasmuch as it was not brought 
within one year from the date of the sale, was bar- 
red. ABUL MUNsOOR v. ARDOOL HAMID alias Sa- 
BHAN MIA . ; IL. RB. 2 Cale. 98 


10. ————_--—__—_——_ Swit to set aside sale in 
execution.— Party to suit.—After the death of the 
widow of K., the plaintiff sued as the heir of XK. to 
recover certain immoveable property alleged to have 
been granted to the widow for life by XX. for her 
maintenance. It appeared that in execution of @ 
decree obtained against the plaintiff in a previous 
suit in which upon the widow’s death he was sued as 
representing the estate of the widow, the property 
in question was sold notwithstanding objection taken 
by the present plaintiff that the property was that of 
kK. The plaintiff’s suit was filed more than a year 
after the execution sale, and it was objected that it 
was therefore barred. Held that it was not neces- 
sary that the suit should have been filed within one 
year from the date of the execution sale, because (1), 
the setting aside tho execution sale was only collateral 
to the main object of the suit ; and (2), the present 
plaintiff was not a party in her own character to the 
suit in execution of the decree in which the property 
was sold. KALI MOBUN CHUCKERBUTTY »v. ANAN- 
pa Mont Dasxs ‘ ‘ 9C.L. BR, 18 


1. Suit to set aside sale of 
land im execution of decree.—A suit to set aside a 
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sale of land in execution of # decree against a third 
party was held not barred by limitation under clause 
8, section 1, if brought within a year after the sale 


actually took place. Dosseg 0, SHEEBANEE DABIA 
(6 W. R., 128 

See Mawomed Arzu v. Kanwxya Lary 
(2 W. R., 268 

Ram Gopat Roy v. Nunpo Goran Roy 
(4 W. R., 42 


But these cases were overruled by JOoDOONATH 
CHOWDHRY v. RADHOMONEE DossEE 
[B. L. R., Sup. VoL, 643: 7 W. R., 256 


12. Suit for possession by 
setting aside sale.—In & suit not only for reversal of 
sale but also for possession and declaration of title, 
the limitation of one year does notapply. ANOORAGEE 
Koorrk vo. Buucosutry Koogr. SnamM SuNDER 
Koozg v. Jumna Koozr . 26 W..R,, 148 


138. ——_——_——————_ Cause of action.-—Suit for 
possession after sale in execution.—The plaintiffs 
sued to recover possession by declaration of right to 
certain chur lands as accretions to a putni talook and 
for damages, alleging that they held possession 
under a mokurarr: lease granted by the defendant 
No. 8, but were ejected by the defendant No. 1, who 
had purchased at a sale in execution of an ex parte 
decree for arrears of rent obtained by the defendant 
No. 2 against defendant No. 4 (who was the heir 
of No, 3’s vendor), the ejectment having been effected 
under proceedings taken by the Deputy Magistrate 
under Act XXV of 1861, section 318. Held that 
the plaintiffs’ cause of action accrued from the date 
of their ejectment. It was not a suit to set aside the 
sale, but a suit for possession on declaration of title. 
Bangg Mapuus BUKSHEE v. RaDHA MADHUB 
Mozoompar i ‘ 22 W. R., 106 


14, ———-—__————. Suit for possession and 
declaration of right by setting aside sale.—The 
plaintiffs sued for possession of, anda declaration of 
their right to, a share of a zemindari, and to set aside 
& collusive decree which defendant No. 1 obtained on 
the 18th September 1867 against the defendants Nos. 
2, 3, and 4, and to set aside the sale which was held 
on the 16th December 1868 in execution of that 
decree. There was a further prayer that the names 
of the plaintiffs might be substituted for that of the 
defendant No. 1 on the Collectorate towji. Held 
that the suit, although a portion of the prayer was 
for possession and declaration of right, was substan- 
tially to set aside the sale of 16th December 1868, 
in virtue of which, unless got rid of, the purchaser- 
defendant’s title must prevail over that of the plain- 
tiffs. Accordingly the suit came within the pur- 
view of Act XIV of 1859, section 1, clause 3, and, not 
having been brought within one year from the date 
of the eale, was barred. RaM Kanto CHOWDHRY 
v. KALEE MoHUN MooxgRves . 22 W.R., 84 


16. Sale subject to claimant's 
right.— Where a person’s claim to attached property 
was not rejected, but the sale took place subject to 
it,— Held that he could sue to establish his right 
to the property at any time within twelve years, 
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clause 8, section 1, not applying to such a case. 
RUTNESSUR KOONDOO vo. MAJEDA BIBER 
(7 W. R., 262 


16, Suit to recover immove- 
able property.— Where the plaintiff asked in terms 
to have a sale in executior of her husband’s right and 
interest in certain land, set aside on the ground that 
those rights had previously to the sale been conveyed 
to herself,—Held that the suit was in effect one to 
recover immoveable property, and not one to which 
clause 8, section 1, Act XIV of 1859, applied, Ra- 
pHA Koonwak v. JANKEE Koonwak 

[9 W. R., 199 


Ki1noo Doss v. RuasoonatH Doss 
4 'W. R., 34 


17. Suit by claimant to re- 
cover property in which judgment-debtors have no 
interest.— Where a claimant, without attempting to 
impeach either the proceedings in the suit or in the 
decree or in the subsequent sale, seeks to recover 
property belonging to himself in which the judgment- 
debtors had no right or interest, and upon which, 
therefore, the sale in execution could have no legal 
operation,— Held that a suit of this nature was not a 
suit to set aside the “sale of property sold under an 
execution” within the meaning of clause 3, section 1; 
and it was not incumbent on such a claimant to sue, as 
therein prescribed, within one year from the date of 
sale. The plaint might ask in terms to avoid the 
sale, but such an allegation cannot alter the real 
nature of the suit, if it is otherwise sufficiently dis- 
closed. ManomMep Buxsu v. MoHAMED HossEIn 


3 Agra, 171 
8. C, Agra, F. B., Bd. 1874, 145 


See SHARAFATUNNISSA v0. LACHMI NARAIN 
[7 N. W., 288 


18. Suit by prior purchaser 
for possession,— Sale to second purchaser.—The one 
year’s limitation provided in section 1, clause 3, did 
not apply to a suit by a prior purchaser to assert his 
rights after an auction sale of the right and interest 
of the judgment-debtor in the property to another 
purchaser subject to those rights. Muncroo Sanoo 
v. JEYDAR SINGH . . . & Agra., 331 


Nor where he has become the representative by 
purchase of the other purchaser, Bitnut Buur 
v. LALLA RAJKISRORE ; - 2 Agra, 284 


19. Suit to set aside sale in 
execution of decree.—Suit to recover possession.— 
A. purchased immoveable property at an auction sale. 
The same property was subsequently purchased by 
B. at another auction sale. Held that a suit brought 
by A. against B. to recover the property was virtual- 
ly a suit to sct aside the last sale, and that it should 
have been brought within one year from the date of 
that sale; and that clause 3 (and not clause 12) of 
section 1 was applicable. KerisHnagi JosHI »v. 
MUKUND CHIMANSHET 
(2 Bom., 18: and Ex, 19 
Contra, LaLCHAND AmBal Das v. SAKHARAM 
(5 Bom., A, C., 130 
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R Suit to set aside execu- 
tion sale.— Suit for possession of immoveable pro- 
perty.—The plaintiff, alleging that certain immove- 
able property belonging to him had been sold in exe- 
cution of a decree as the property of another, sued 
the purchaser to have the sale set aside, and to 
recover possession of the property. Held that the 
suit was one for possession of immoveable property 
to which the period of limitation of twelve years was 
applicable. NatHu v. Bapki Das 

(I. L. R., 5 All, 614 


21, ———__—_—_——— Suit for possession after 
dispossession in sale proceedings in execution of 
decree.—The rights and interests of plaintiff’s co- 
sharer having been sold under a decree, the purchaser 
possessed himself of plaintiff's share as well as of his 
own. Heid that, in a suit to recover, plaintiff was 
not bound to bring his action within one year from 
the date of dispossession, but had a right to the 
limitation of twelve years. Tonoo Ram GossaIn 
e. MonessvuR GossaIN . . 24W.R., 302 


22, ————_———- Sust to recover property 
taken in excess of right of attachment,—It is not in- 
cumbent on a person seeking, not to interfere with 
the sale in execution of a decree of the right, title, 
and interest of the judgment-debtor, but to recover 
what has been taken in excess under colour of sale, to 
sue within the period of limitation prescribed by law 
for a suit to set aside the sale. The mere circum- 
stance that there is a specification of the subject of 
the sale at the time of sale is of no force. It is not 
the property specified, but the right of the judg- 
ment-debtor therein, that is offered for sale and 
conveyed, Mahomed Buksh v. Mahomed Hossein, 
3 Agra, 171: 8. C,, Agra, F. B., Hd. 1874, 1465, 
followed, SHARAFATUNNISSA v. LACHMI NARAIN 
7 N. W., 288 


23, ———_—__—_——— Sale of land in execution 
of decree.— Sutt by third party to recover.— Burden 
of proof.—In a suit to redeem certain land demised 
on kanuin in 1850 by 4. to the predecessor of B., C., 
who was in possession of the land, was made a 
defendant. A. proved his title to the land and pos- 
session up to 1850. C. pleaded title to the land and 
denied that B, had ever been in possession. Both 
pleas were found to be false. It was found, how- 
ever, that C. had been in possession from 1869 to 
1885, and that in 1876 the land had been sold in 
execution of a decree against C. (to which A. was 
not a party) and purchased by D., who re-sold to C. 
in 1879. ‘The lower Court held that C.’s possession 
must be taken to have been derived from 4&.,, till the 
contrary was proved ; but that the suit was barred by 
article 12 of schedule II of the Limitation Act, 1877, 
because it had not been brought within one yeas 
from the date of the sale in 1876. Held that the 
suit was not barred by limitation. NILAKANDAN v. 
THANDAMMA , . LOR, 9 Mad. 460 








——— Decree.—Sale in execu- 
tion.— Land described by boundaries in proclama- 
tion of sale.— Land so described really comprising 
two separate lots.—Suit by purchaser of one lot to 
set aside sale or for compensation,—On the 17th 
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November 1877, a certain piece of land described in 
the proclamation of sale as “Survey No. 294, Pot 
No. 8, measuring 243 gunthas,” the boundaries of 
which were also set forth, was sold by auction in exe- 
cution of a decree obtained by the first defendant 
against defendants Nos. 2, 3 and 4, and purchased 
by the plaintiff. Tho boundaries, as stated, really 
included another piece of land, Survey No, 294, Pot 
No. 4, which comprised 8 acres 24 gunthas, This 
latter piece of land was put up for sale on the follow- 
ing day, and was purchased by defondant No. 5. 
On 28th November 1877, the plaintiff applied to the 
Court to have the sale set aside and his money 
returned, unless ho was put in possession of all the 
land included in the boundaries mentioned in the 
proclamation ; but his application was refused, and 
the sale was confirmed on 20th July 1878. The 
plaintiff on the 3rd July 1881 brought the present 
suit, praying that he might be put into possession of 
the land as described in the certificate of sale, which 
was identical with the proclamation, and included 
Pot No. 4, or that the first defendant might be 
ordered to pay him the amount of his purchase- 
money with interest. Both the lower Courts reject- 
ed the plaintiff’s claim. On appeal to the High 
Court,— Held, confirming the decree of the Court 
below, that the suit, regarded as one to set aside the 
sale, was barred by Act XV of 1877, schedule II, 


. article 12, clause (a), Manomep Sayap PHaki ». 


NavosI Barapyar . I,.L.R.,10 Bom., 214 


25. ————____——— Suit to set aside sale in 
execution of decree.——Suit for possession of immove- 
able property sold in execution of decree.—Limita- 
tion Act, IX of 1871, sch. II, No. 14.—P. obtained a 
decree aguinst 2. in April 1874 in execution of 
which property belonging to the latter was sold in 
1874, 1875, and 1876. In March 1880, this decree 
was reversed by the Court of last appeal. In Febru- 
ary 1881, M. sued to set aside the sales of his pro- 
perty in execution of the decree and for posscesion 
of the property. Held that, both under No. 14, 
schedule LH of the Limitation Act, 1871, and No, 12, 
schedule Il of the Limitation Act, 1877, the suit: was 
barred by limitation. Parsnapr LAL o. MUHAMMED 
ZAIN-UL-ABDIN. MUHAMMED ASHGAR ALI 0. Mu- 
HAMMED ZAIN-UL-ABDIN . I, L, R., & All, 573 


26, ———_—_—_—___———_ Sui to set aside sale held 
in execution of decree.—Ctvil Procedure Code (Act 
XIV of 1882), ss. 311, 312.—I1f on an application for 
execution the Court erroneously holds that the appli- 
cation is not barred and orders a sale, the order, 
though erroneous and liable to be set aside in the way 
presented by the procedure law, is not a nullity, but 
remains in full force until set aside, and a sale held 
in pursuance of such order is, until set aside, a valid 
sale: a suit to set aside such a sale is governed by 
article 12, clause (a2) of schedule II of Act XV of 
1877. The word “disallowed” in section 312 of the 
Civil Procedure Code has no reference to an order 

ssed on an appeal, but refers to the disallowance of 
the objection by the Court before which the proceed- 
ings under section 311 are taken. On the 15th June 
1878, a judgment-debtor filed a petition objecting to 
execution of a decree against him proceeding on the 
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ground that the decree was barred. On the 18th 
November 1878, that objection was overruled and cer- 
tain of his property sold. Against the order overrul- 
ing his objection the judgment-debtor appealed, and 
ultimately, on the 18th January 1880, the order was 
set aside by the High Court, and the decree was held 
to have been barred. Pending these proceedings the 
judgment-debtor also, on the 17th December 1878, 
applied, under the provisions of section 811 of the 
Civil Procedure Code (Act XIV of 1882), to set aside 
the sale on the ground of material irregularity, but 
that application was ultimately rejected on the 17th 
May 1879, and the sale was confirmed on the 21st 
May 1879. On the 2nd April 1880, the judgment- 
debtor applied to set aside the sale on the ground 
that the decree, in execution of which it had taken 
place, had been held to be barred, and though an order 
setting aside the sale was made by the original 
Court, it was subsequently set aside by the High 
Court on the 18th April 1881, as havin,’ beon made 
without jurisdiction. The judgment-debtor now 
brought a suit on the 4th January 1882 upon the 
same grounds to set aside the sale and recover posses- 
sion. Held that the suit was barred. ManomEp 
HOsskin 0, PURUNDUR MAHTO 

(I. L. R., 11 Calc., 287 


27. Endowment by Hindu.— 
Eneoution proceedings against manager, Suit to set 
aside.—In 1866, V. (the father of the plaintiff) sued 
his brother H, and G. (one of the two sons of H. 
and defendant No. 1) to establish his right to a third 
share of the management of certain lands granted 
for the maintenance of a Hindu temple. In that 
suit V. obtained a decree that he should have the ex- 
clusive management every third year, but was order- 
ed to pay costs. To enforce payment of these costs, 
4, in execution of the decree attached the third share 
of V. in the management of the land. The share 
was accordingly sold by auction in January 1870 to 
a Marwadi, who afterwards, in May 1870, re-sold it 
to the appellant 7. (another son of H. and defendant 
No. 2). V. died in 1876. In 1879 the plaintiff sued 
G. and the appellant (the two sons of H.) for his 
share of the management. It was contended for the 
defence that as the execution sale of January 1870 
was not set aside within a year, the right to treat it 
as void by the plaintiff was barred by article 12 of 
schedule II of Act XV of 1877. Quere,—Whether 
F. could have got himself reinstated in the manage- 
ment without bringing a suit to set aside the sale 
within a year from the date of the order confirming 
it. TrimBak Bawa ov. NARAYAN BAWA 

(L L. R., 7 Bom., 188 


28, “ Order” of revenue of- 
ficer.—Judicial order.—The “order” of a Collec- 
tor or other officer of revenue, as the word is used in 
the latter portion of clause 8 of section 1 of Act 
XIV of 1859, means an order of the nature of a 
decree, or made by the Collector or other revenue 
officer in his judicial capacity. Where a piece of 
land, embraced within tho operations of the Revenue 
Survey, and subjected to a defined assessment, was 
put up for sale by the Collector in consequence of the 
occupant refusing to pay a fine to be allowed to con- 
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tinue in occupation of it, and was purchased by one 
of the defendants, and the occupant, asserting that 
he had been wrongly dispossessed, sued to set aside 
the sale and to be declared entitled to recover the 
land and retain possession of it, on condition of pay- 
ing the assessment as settled upon it by the revenue 
officers, but delayed bringing his suit until June 
1869, the sale having taken place in January 1867, 
—it was held that, though more than one year had 
elapsed from the date of the sale, the suit was not 
barred under the provisions of clause 3 of section 1 
of Act XIV of 1859. Saknaram ViTHAL ADHI- 
KARI v. COLLECTOR OF RATNAGIRI 

[8 Bom., A. C., 288 


20, ——_—_—_—_———- Fraud.—- Suit to set aside 
sale in execution of decree.— Beng, Reg. XLV of 
1793.—In a suit for the cancelment, on the ground 
of fraud, of an auction-sale made under the pro- 
visions of section 12, Regulation XLV of 1793, and 
for the reversal of a Judge’s order in appeal con- 
firming the sale, the period of limitation was held 
(under section 9, Act XIV of 1859) to run at the 
latest from the date of the Judge’s order of con- 
firmation, and to extend to one year under clause 8, 
section 1, Enazt ALI Kuan ov. Kumoza Koon- 
WAR. ° . ° ° - 11 W. R., 261 


30. ————~-——- Suit to set aside sale.— 
A sale having been effected by order of a Deputy 
Collector, an appeal was made to the Collector, who 
set aside the sale. The Commissioner, however, 
considering that the Collector had no jurisdiction, 
and that no injury had been made out, reversed the 
order of the Collector. Held that the sale did not 
become confirmed or otherwise final and conclusive 
before the date of the Commissioner’s order, and 
therefore a suit within one year of that order was in 
time. PrannatH Koy v. TroyLuckonavtrH Roy 

[14 W. R., 284 


31, ————__-—_—_——_ Suit to set aside sale for 
arrears of Government revenue——A suit to set 
aside a sale for arrears of Government revenue must 
be brought within one year from the date when the 
sale becomes final and conclusive. Raz CHUNDER 
CHUCKERBUTTY v. Kinoo Kwan 

(I. L. R., 8 Cale., 329 


32, —————_—————._ Suit brought to set aside 
sale for arrears of revenue.—W here lands had been 
sold for alleged arrears of revenue and bought in 
for Government, but the sale had not been registered 
under section 38 of Madras Revenue Recovery Act 
Il of 1864,—Held that a suit brought to set aside 
the sale after one year from the date thereof against 
a bond fide purchaser for value from Government 
was barred by limitation, Karuprpa TRvAnN ». 
VASUDEVA SASTRI . - LL. RB, 6 Mad, 148 

a 


33. ——_____—_—- Sale in execution of de- 
cree for arrears of rerenue.—Sutt to recover land. 
—The land of D. was improperly sold, in execution 
of a decree of a Civil Court obtained against S., for 
arrears of revenue, by the assignee of the revenue of: 
the lands of D. and S.,—Held, in a suit brought by 
D. to recover her land from the purchaser at the 
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Court sale, that the suit, not having been brought 
within one year from the date of the confirmation 
of the sale, was barred by article 12 of schedule 
II of the Limitation Act, 1877. Suryanna v. 
Durer . , , - LL. R., 7 Mad, 258 





34. Bond fide purchasere.— 
Article 12 of that schedule which prescribes a 
period of one year for suits to set aside sales for 
arrears of revenue is intended to protect bond fide 
purchasers only. VENKATAPATHI v. SUBRAMANYA 





LL. R., 9 Mad., 457 

art. 13 (871, art.15; 1859, s. 1, 
cl. 5). 

See Ant. 11 . LL.B, 8 Mad, 82 


See Ant, 132 (1871, anr. aid 
(7 N. W., 223 


See Ant.147 . LL. R., & Calc., 868 


L Suit to set aside summary 
order.— Quare,— Whether, with reference to clause 
5, section 1, a suit will lie to set aside a summary 
order after the expiration of one year. GOBIND 
NATH SANDYAL v. RAMCOOMAR GHOSE 

(6 W. R., 21 








2. 
dismissing appeal.—The final decision, award, or 
order contemplated by clause 6, section 1, was a final 
decision of the Court which had competent juris- 
diction to determine the case finally, and not the 
order of a Court superior to such Court dismissing 
an appeal from the decision of such Court for want 
of jurisdiction. OLKo-UNIs8A v. BuLpEo NARAIN 
SINGH F < : 7 . 7 W.B,, 161 


3. Order under Act XTX of 
1841.—Official Trustees Act.—Sutt for possession. 
—Limitation Act XIV of 1859, s. 1, cl. 12,—A 
summary order under Act XIX of 1841 for posses- 
sion of property left hy a deceased person is no bur 
to a regular suit to try the title to such property 
and to obtain possession under that title; it is, 
therefore, unnecessary to set aside the order before 
granting relief in the suit. Hence the period of 
limitation for such regular suit is that provided by 
clause 12, section 1, Act XIV of 1859, namely, 
twelve years, and not one year as provided by clause 
5 of the same section. LAKNARAIN SINGH 2. 
MANKOER . F . BL. R., Sup. VoL, 633 


8S. C. LOKNARAIN SINGH v. Myna Korr 
{2 Ind. Jur. N. 8.,191: 7 W. R., 199 


4, —————___—__—— Civil Procedure Code, 1859, 
8. 246.—The rights and interests of one of three 
brothers of a joint Hindu family having been sold 
in execution of a decree, a suit brought, not to eet 
aside such sale, but in right of inheritance of the 
judgment-debtor’s brother’s share in the family pro- 
perty, was held not barred by limitation under clause 
5, section 1, and section 246, Act VIII of 1859. 
LatLa BgHarge LAL v. LaLua Mopuo Prrsavp 

[6 W. R., 69 





ill 
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5. Summary deotsion.— Certi- 
Jficate of administration under Act XXVII of 
1860.—Order made under Official Trustees Act 
ATX of 1841.—The period of limitation prescribed 
by Act XIV of 1859, section 1, clause 5, in the 
case of suits to alter or set aside summary decisions 
and orders of any of the Civil Cuurts not established 
by Royal Charter, when such suit is maintainable, 
namely, “the period of one year from the date of 
the final decision, award, or order in the case,” applied 
to the grant of a cortificate under Act XXVII of 
1860. It also applied to an order made under Act 
XIX of 1841, the Official Trustees Act, refusing to 
put the applicant in the possession of property as 
mohunt. GBEBEDHAREK Doss v. NUNDKISHORS 
Durr. ; . Marsh., 673: 2 Hay, 688 


S.C. on appeal to Privy Council. GQREEDHRARER 
Doss v. NUNDKISHORE Doss 
(11 Moore’s I. A., 405; 8 W. R., P. C., 25 


Contra, Bipro PsrsuHap Myrre v. KANYR 
DEYEB . 5 . : - LW. R., 341 








6. Suit to recover properties 
by the rightful heir of deceased more than one year 
after grant of certificate of heirship to the rival 
claimant.—Hiffect of auch a certificate.—Practice, 
—In 1877 the plaintiff applied for a certificate of 
heirship to one 7‘, her husband’s uncle, who had 
died in 1876. The defendant opposed the appli- 
cation, and alleged that Z. had left a will in her 
favour. On the 28th July 1877, the District Judge 
made an order rejecting the plaintiti’s application, 
and granting a certificate to the defendant. In 1879 
the plaintiff brought the present suit, claiming to be 
entitled to the property left by 7. It was contended 
(inter alia) for the detendant that the plaintiff's suit 
was barred, she having failed to apply to set aside 
the order granting the certificate to defendant within 
one year from the date of that order. The Court of 
first instance overruled the objection, and awarded 
plaintiff most of her claim. The defendant appealed, 
and the lower Appellate Court reversed the lower 
Court’s decree, holding the suit barred. On appeal 
to the High Court,— Held, restoring the decree of 
the Court of first instauce, that the plaintiff's suit 
was not barred. A certificate of heirship confers 
only the right of management of the property of the 
deceased, and is intended to give security to third 
persons in dealing with the person who claims to be 
the heir. Where the right of the person, to whom 
the certificate is granted to be the heir of the 
deceased, is in controversy, there is no necessity to 
have the order granting him the certificate set aside ; 
and the question, whether the suit to determine 
the right claimed is in time, is to be determined 
the sections of the Limitation Act relating to suite 
for the possession of property. Bar Kasur ov, Bar 
JAMNA. ‘ : . 2.4L. R10 Bom., 449 


7, Suit to set aside order 
under Act XXVII of 1860.—A suit to set aside 
a summary order passed under Act XXVII of 1860 
may be brought within a year from the date of the 
order ; but such order is no bar to a suit upon title, 


5 M 
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though brought after the year. Kates Prosunno 
Mooxenzs v. KoyitasH Monek DEBia 
(8 W. B., 126 


8. Order relating to landed 
property of intestate.—Summary order.— Held that 
the Judge’s order relating to the landed property of 
u person dying intestate, being apparently an order 
made without jurisdiction, had no legal operation, 
and was not a summary order within the meaning of 
the 5th clause of section 1, Act XIV of 1859. 
AvaupxH Nath v. Dooraa Gin . 1 Agra, 241 


9. Suit to eject representative 
of person put in possession by order of Civil Court.— 

ummary decision.—The plaintiff was by an order 
of the Civil Court in execution of a decree, to which 
the plaintiff was no party, ejected from the possession 
of a muttah. He brought a suit more than three 
years afterwards to eject the legal representative of 
the person who was so put in possession. Held 
(reversing the decree of the Civil Court) that the 
order of the Civil Court was not a summary decision 
within the meaning of clause 5, section 1, and that 
the suit was not barred, That clause was only appli- 
cable to orders whi: h the Civil Courts were empowered 
to pass deciding mattors of disputed property raised 
for hearing and determination by u summary proceed- 
ing between the parties disputing. Aprunpy lpRam 
Sanisp 0. Sam . : ‘ ' 4 Mad., 207 











10. ———— Suit against order of 
Mamlatdar under Bom, Act V of 1864,—Although 
@ Mamlatdar’s order under the last clause of section | 
of Bombay Act V of 1864 is a summary decision, a 
suit in the Civil Court to establish » right against 
the operation of such order is not u suit to set aside 
the order itself but for possession in opposition to that 
recognised by the Mamlatdar’s order, and is not 
therefore within the limitation of one year under 
clause 6, section 1, Act X1V of 1859. Banagr v. 
ANNA , »- « + + 10 Bom., 479 


1L Suit for proceeds of sale 
tn execution.—A suit to recover the proceeds of sale 
in execution of a decree alleged to have been drawn 
out by defendant by virtue of an order of a Civil 
Court, under section 270, Act VIII of 1859, is 
in reality a suit to alter or set aside a summary deci- 
sion of a Civil Court, and is governed by the limit- 
ation of one your prescribed by clause 5, section 1, 
Act XIV of 1859. DwankanatH Biswas v. Roy 
Duunrur Since . . . ITW.R., 227 


13. Suit for money paid into 
Court by defendant but recovered from third person 
tn execution of decree.—A suit to recover money paid 
by the defendant into Court which was payable to the 

aintiff, and which was afterwards recovered by the 
defendant in the execution of a decree against a third 
—— under ‘an order of the Court executing the 

ree, was held not barred by limitation, under the 
provisions of Act IX of 1871, second schedule, 15, by 
reason of not having been instituted within one year 
from the date of the order. Dspr Das o. Nur 
AHMAD e ® ® e e 7 N, W,, 174 
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18. Suit for refund of sale- 
proceeds paid in accordance with order for distribu. 
tion under s. 295, Civil Procedure Code, 1882.— 
Multifariousness.—In execution of a decree against 
six persons the plaintiffs had certain property brought 
to sale, the proceeds of which were brought into 
Court. The defendants, who held five separate 
decrees against some of the persons against whom the 
plaintiffs’ decree was obtained, applied to have the 
amount in Court rateably distributed ; and in accord- 
ance with an order of the Court, dated 13th Septem- 
ber 1880, this was done, the procecds being distribut- 
ed in proportion to the amounts of the decrees. Ina 
suit brought on 24th August 1883 against the 
defendants, on the allegation that the plaintiffs were 
entitled to the whole of the proceeds, or in the alter- 
native for distribution on a different principle,-Held, 
the suit was one to set aside the order, and not having 
been brought within one year from the date of 
the order was barred by limitation under article 13, 
schedule II of Act XV of 1877. Ram Kishen v. 
Bhawani Das, I. L. R., 1 All., 333, distinguished, 
Gown! Prosap Kunpvu v. Ram RaTAN SIRCAR 

(I. L. R., 18 Calc., 159 


14. Mortaage.—Sale by firet 
mortgagee.—Arrears of rent.—Lien.—Claim by 
puisne mortgagee on proceeds of sale,—Certain land 
was mortgaged to A. with possession to secure the 
repayment of a loan of R2,000 and interest. It was 
stipulated in the deed that the interest on the debt 
should be paid out of the profits, and the balance 
paid to the mortgagors. By an agreement subse- 
quently made, it was arranged that the mortgagors 
should remain in possession and pay rent to 4. A. 
obtained a decree for #2,000 and arrears of rent and 
costs and for the sale of the land in satisfaction of the 
amount decreed. The land was sold for R2,855 
in March 1881. In May 1881 B., a puisne mortga- 
gee, applied to the Court for payment to him of #500 
of this sum, alleging that 4. was entitled only to 
R2,000 and R280 costs, but not to arrears of rent, in 
preference to his claim as second mortgagee. The 
claim of B. was rejected on the 27th May 1881 
and the whole amount paid out to 4. In February 
1882 B. (who had filed a suit on the 28rd March 1881) 
obtained a decree upon his mortgage. On the 23rd 
May 1884 2B. sued to recover 2510 paid to A. on ac- 
count of rent on the 27th May 1881. Held, on 
second appeal, that the suit was not barred by article 
13 of the Limitation Act, neither that article nor 
articlo 12 being applicable to the case, that B. was 
entitled to recover the sum claimed. SivaARaMA rf. 
SUBRAMANYA LL. R., 9 Mad., 57 


16. Suit to recover possesston 





Srom a successful claimant under s. 246, Act 


VITI of 1859.—A suit brought, not to set aside an 
order of release under section 248 of Act VIII of 
1859, but to recover possession from the successful 
claimant of the property released, was not governed 
by the limitation prescribed by clause 5, section 1. 
BHYBUBLALL BHUKUT v. ABDOOL HossEIN 
(8 W. B., 893 
16. ———— Order of Judge on claim to 
attached property.—Summary decision.— Property 
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being attached under a decree obtained before Act 
VIIT of 18659, a third party claimed to be entitled 
as against the judgment-creditor under a bill of sale. 
The Judge enquired into his claim, found that the 
assignment was fraudulent, and ordered that the pro- 
perty should be sold under the decree,—Held that the 
order of the Judge was a summary decision of 
a Civil Court within section 1, clause 5, and that a 
suit by the claimant for the recovery of the property 
instituted after the expiration of a year from the 
date of the order was barred by that clause. KHYBUT 
ALLY », KuuRnEuUcK DHaREE SINGH 

(Marsh., 520 


17, ————__———_ Suit to have property de- 
clared not liable to seizure in execution of a de- 
cree.—The plaintiff sued to obtain a decree declar- 
ing that the ancestral land possessed by the 
family of the plaintiff was not liable to seizure 
and sale in satisfaction of an exr-parte decree ob- 
tained by the defendant in a suit against the ycja- 
man of the plaintiff’s family, on the ground that the 
decree had been obtained collusively and fraudulently 
for a debt alleged to have been contracted for the 
benetit of the family. The decree against the yejaman 
was passed on the 22nd June 1857, and upon attach- 
ment of the family property the plaintiffs made a 

claim, under section 2-46 of the Civil Procedure Code, 
alleging their independent right to the property and ° 
resisting a sale. The claim was disallowed on the 
18th October 1861, and an appeal from that decision 
was disxinissed on the 15th November 1861. The 
present suit was instituted on the 2nd February 1864, 
Held that this was not a suit to which the limitation 
provided by section 246 of the Civil Code, or by 
clause 5, section 1 of Act XIV of 1859, was appli- 


cable, and that the suit was not barred. RAMANADA 
Berr v. BITHEE . : ; . 4Mad.,, 263 
18. Claim, Rejection of.—Suit 


to recover possession of property suld.—QOn attach- 
ment of certain property, the plaintiff and defendunt 
preterred their respective claims thereto. The plain- 
tiff’s claim was disallowed, but the defendant’s 
claim was allowed. The plaintiff, after the lapse 
of a year from the date of the order disallowing 
his claim, sued to recover possession of the said pro- 
perty. The defence was, that the suit was barred by 
lapse of time under clause 5, section 1, Act X1V of 
1859. Held that clause 5, section 1, Act XIV of 
1859, did not apply to such a suit. DourGArAm Roy 
v. Nagsinc DEB. . 2B. L.R,, A. C., 264 


8. C. DookGARAM Roy v. Nuro Sincu DeEsB 
[ll W. R., 134 


19. ———_—_—_———___ Sut to set aside order re- 
leasing property from attachment.— Irregular attach- 
ment.— Deduction of time when appeal was pending. 
—In 1852 X. sued 4. and M. to recover the amount 
with interest of a bond executed by M. (who was 4.’s 
general agent) in the name of HZ. on the permission 
of the plaintiff for the purpose of paying off the 
debts of A. The Principal Sudder Ameen decreed 
the case against M. with costs, and released 4.” from 
X.’s claim. In appeal to the Sudder Court the plain- 
tiff obtained a decree with interest and costs agninst 


Ii! 


DIGEST OF CASES. 





( 3266 ) 


LIMITATION ACT, 1877, art. 18—continued. 


4. us well as against M. In oxecution X. prayed on 
2nd December 1858 for the attachment and sale 
of certain estates. A notice having been ordered 
to issue KE. represented that the judgment-debtor was 
attempting to alienate her estates, and prayed that 
orders might be passed to prevent alienation of the 
estates mentioned in hor application for execution. A 
process of attachment was issued accordingly on 28th 
March 1869, but without security being first demand- 
ed as prescribed in Regulation VIII of 1825, section 
7. In September 1861 one B. 4., who had objected 
to the attachment, petitioned the J udge and obtained 
an order dated 14th September 1861, releasing the 
attached properties as being his in virtue of a hibba- 
nama from 4., and in his possession, From this order 
K. appealed, but the appeal was struck off on 29th 
November 1862. On _ review the first order was 
upheld, but it was declared that this would not be a 
bar to a regular suit. Sho accordingly sucd for 
a reversal of the Judge’s order for the cancelnent of 
the deed of gift as being collusive and for the sule of 
the property in question as that of her judgment- 
debtor 4, The suit was decreed and an appeal pre- 
ferred to the High Court. Held that the order 
of 28th March 1859 was wrong in ordering attachment 
without first requiring security; but the irregularity 
did not affect the jurisdiction of the Court or render 
the attachment void, Held, also, that the plaintiff 
had a right of appeal from the order of 14th Sep- 
tember 1861, that the appeal was wrongly rejected on 
29th Novomber 1862, and it saved her from the opera- 
tion of the law of limitation while it was pending, 
and as she brought her suit within a year from that 
time, she was within the period preseribed by Act 
XIV of 1859, section 1, clause 5, KiJLODAJAMNISBA 

vp. STEVENS : . 20 W. R., 483 


20. ———____—- Sutt after release of pro- 
perty under s. 246, Civil Procedure Code, 1859.— 
Where a property is released from attachment, and 
the person at whose instance attachment was made } 19 
not debarred by the order of release from proceeding 
with his execution, his suit i: virtually a suit for a de- 
elaration of right, and not merely u suit for setting 
aside the order of release : and the rule of limitation 
applicable to his case is not in section 246 of Civil 
Procedure Code, which would allow one year, but in 
clause 15, schedule 2 of Act JX of 1871. Matronainy 
DasskE v. CHOWDHEY JUNMUNJOY Menuicx 

(25 W. R., 513 


21. Suit to recover attached 
property to which claim har been disallowed.—A 
person who has been unsuccessful in a proceeding 
under section 246 of Act VIII of 1859, and who 
sues to recover the attached property from the pur- 
chaser at the Court sale, may be said to sue, not 
to set aside;the sale, but to set aside the order of the 
Court under section 246, and therefore the suit must 
be brought within one year as provided in article 
16 of the Limitation Act, 1871. The decision in 
Jetti v. Hossain, L<. L. BR, 4 Bom, 23, note, 
qualified. VENKAP& 0, CHENBASAPA 

(I. L. B., 4 Bom., 31 


Suit to remove attachment. 
an@ cerse possession.—In a suit for a partition of 


5 Mu 2 
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ation, nor as res judicata, UMrsnH CucnpeR Roy 
. Raz BunLvus SEN . LL. RB, 8 Cale, 279 
{10 C. L. R., 204 


28. Order substituting one 
judgment-debtor for another.—Sale or transfer of 
dena-powna.—A., the proprietor of an indigo con- 
cern, which comprised a putni talook, after mortgag- 
ing the entire concern to B., allowed the putni talook 
to be sold for arrears of rent under Regulation VIII 
of 1819; C., the dur-putnidar of the talook, whose 
rights were thus extinguished, then sued and obtain- 
ed a decree for damages against 4. After C. had 
obtained this decree against 4., 4. sold his equity of 
redemption in the entire mortgaged concern to B,, 
and by this sale, all the dena and powna, or liabilities 
end outstandings of the concern, were traneferred 
from 4. to B. C. then, after notice to B., obtain- 
ed an order, by which B. was made the judgment- 
debtor in the place of 4. 2B. took no proceedings 
within one year to set aside this order; but, after 
the lapse of three years, upon C. attempting to 
execute his decree, instituted the present suit to set 
aside the order, and for an injunction to restrain &. 
from executing the decree against him. Held that B. 
was barred by limitation from suing to set aside that 
order, but he was entitled to an injunction restrain- 
ing C. personally from executing the decree against 
him. DHURONIDHUR SEN v. AGRA BANK 





(I. L. R., 5 Calc, 86: 4 C. L. R., 494. 





29. Civtl Procedure Code 
(4ct VIII of 1869), 8. 269, Summary proceedings 
under.— Neglect to set aside order passed in such 
proceedings within one year by purchaser at a Court 
sale,--Suit to establish title to property by such 
purchaser.—At a Court sale held on the 15th No- 
vember 1871 in execution of a decree, the plaintiff's 
deceased husband purchased a house, but neglected 
to register his sale-certificate. In attempting to 
recover possession he was obstructed by the defend- 
aut, who claimed the property as her own. Suin- 
mary proceedings under section 269 of Act VIII of 
185¥ were thereupon instituted against the defend- 
ant, and the defendant’s claim was upheld by an 
order passed on the 7th November 1872. In the 
meantime the plaintiff's husband having died, plain- 
tiff filed, on the 31st March 1873, a regular suit to 
establish her title. On the 8th July 1873, she 
obtained a second certificate, and registered it. The 
Court of first instance awarded her claim, but on 
appeal by the defendant the lower Appellate Court 
reversed that decree, on the ground that, at the in- 
stitution of the suit, plaintiff had not a registered 
certificate of sale. That decree was confirmed on 
the 17th November 1879, on second appeal, by the 
High Court. On the 30th April 1880, plaintiff 
brought this suit on the strength of her registered 
certificate. The Court of first instance allowed her 
claim. The defendant appealed, and the lower Ap- 
pellate Court held her suit not maintainable. On 
appeal by plaintiff to the High Court,— Held, con- 
firming the decree of the lower Appellate Court, 
that plaintiff’s suit was barred. The Subordinate 
Judge having, by his order of the 7th November 
1872, passed in the summary proceedings, disposed 
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of the case on the ground that the property belong- 
ed to the defendant, the plaintiff was under an 
obligation to displace that order by a sqit instituted 
within one year from its date. Bar Jamna ». Bar 
Ic#ua . . I. L. R., 10 Bom., 604 


art. 14 (1871, art. 16). 


1 — Suit for land of whitch a 
pottah has been granted by Collector after demare 
cation.—Suit to set aside official act.—Plaintiff in 
1877 claimed possession of land which had been 
demarcated as poramboke in 1860, and of which a 
pottah had been granted to defendant in 1875 by the 
Collector. Held that this suit was not governed by 
article 16, schedule IT of Act IX of 1871, as it was 
not necessarily a sult to set aside an official act. It 
was governed by the twelve yenrs’ period of limit- 
ation running from the date of the grant by the Col- 














lector. KRISUNAMMA v. AOCHAYYA 
(I. L. R., 2 Mad., 806 
2. Suit for declaration of tittle. 


—Suit to set aside an order of revenue authori- 
ties.— Land Registration Act (Act VII of 1876), ». 
89.—The Civil Court has no power to sct aside an 
order passed under the Land Registration Act, and 
when a prayer for such relief is contained in a plaint 
which also asks for a declaration of right and title to, 
and confirmation of possession in, property, such 
prayer may be treated as mere surplusage. When, 
therefore, a plaint was filed containing separate prayers 
for the above relief, and when the original Court held 
that the main object of the suit waa to have certain 
orders made by the revenue authorities set aside, and 
that the suit was accordingly governed by article 14, 
schedule II of the Limitation Act, and passed a decree 
disinissing the suit as having been brought more than 
a year after the date of such orders,— Held that such 
a decree was wrong; that the suit being one simply 
for the declaration of the plaintiffw’ title in respect of 
the property in dispute, article 14 had no application 
to the case. Lucumon SAHAI CHOWDURY ». Kan- 
CHUN OJHAIN . ‘ I. L. R., 10 Calc., 625 


3. Suit to set aside order of 
Commissioner directing payment of Government 
revenue.—A suit to set aside an order of a Commis- 
sioner directing the plaintiff to pay Government 
revenuc at a certain rate, was formerly held to be 
governed by clause 16 of section 1 of the Act of 18659 ; 
it would now probably be governed by this article. 
Kgsut Ram v. GOVERNMBNT - SW.R,, 47 


art. 15 (1871, art. 17; 1859, s. 1, 
cl, 4). 











~ Suit to set aside transfer of 
land made by revenue authorities.—A suit to set 
aside a transfer of land made by the revenue authori- 
ties for arrears of Government revenue comes within 
the words of clause 4, section 1, Act XIV of 1859. 
Currro NARAIN SINGH TEKAIT vb. ASSISTANT 
CoMMISSIONER OF THB SONTHAL PERGuNyAHS 

[14 W. B., 208 


2. ——— Sut to establish right to 
huld land rent free.—Where a person claiming to 
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hold land free of Government assessment was com- 
pelled by the Collector to pay the same,— Held that 
though the 12 years’ period of limitation applied to a 
suit to establish his right to hold the land free, yet the 
limitation of one yar under section 1, clause 4 of Act 
XIV of 1859 was applicable to the suit so far 
as it sought to recover payments made. Bavgsana 
Mawnapev v. COLLECTOR oF BELGAUM .11 Bom, 1 


art. 16 (871, art. 18; 1859, s. 1, 
cl, 4). 








Act XIV of 1859, s. 1, cl. 4.— 
Suit for revenue.—Clause 4 of section 1 of Act X1V 
of 1859 is not applicable where the revenue, for re- 
covery of a portion of which a suit is brought, was a 
payment made to the Government on account of a 
clear and admitted liability, the object being to save 
the estate from sale. Plaintiff may he entitled to ro- 
cover from a co-sharer what he has paid to the Gov- 
ernment beyond his just share, but his case is not 
governed by the 4th clause. Clause 16, allowing six 
years, appears rather to be applicable. SHADER LALL 
©. BHAWANEE : ;: ‘ _2N. W., 52 


art. 17 (1871, art. 19). 


Sut for compensation for land. 
— Cause of action.— In a case decided under Act XIV 
of 1659 the cause of action in a suit for compensation 
for land taken for public purposes was held to arise 
from the time the plaintiff was dispossessed, and not 
from the date when his application for compensation 
was rejected. HILus », MAGISTRATE OF NUDDRA 
(11 W. R.,1 





This would not now bo law. 


art. 19 (1871, art. 21). 
See FALSE IMPRISONMENT. 
(I. L. R., 9 Bom.,, 1 


art. 28 (1871, art, 25 ; 1859, s. 1, 
cl, 2). 


See Ant. 86 








LL. R., 7 Bom., 427 





1, Suit for malicious prosecu- 
tion.—The limitation of one year prescribed by 
clause 2, section 1, for bringing a suit for damages 
for injury caused to reputation by malicious prose- 
cution in a Criminal Court, runs from the date on 
which the plaintiff was discharged from custody, and 
not from the date on which the criminal charge was 
preferred. Onszepvu1L Hosszin v. Gotuck Cnunper 

[8 W. R., 443 


3. ——_—_—__——- Suit for damages for mali- 
etous statement.— Cause of action.—In an action for 
damages for making 8 false and malicious statement 
in consequence of which the Magistrate took pro- 
ceedings in the course of which the plaintiffs house 
was scarched, and he alleged he was thereby injured 
in various ways, the alleged false statement was 
found to have been made more than one year previ- 
ous to the suit, and there was nothing to show that 
any of the resulting damage which would constitute 
® cause of action occurred within a year before the 
suit. Held that the action was barred by section 1, 
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clause 2, Act XIV of 1859. The cause of action did 
not arise from the date of the plaintiff's discharge. 
Obedul Hossein v. Goluck Chunder, 8 W. R., 448, 
distinguished. HARINARAYAN Maiti v. AJODHYA 
Ram Sar .1B.L.R., 8. N.,17: 10 W. R., 8308 


art. 24 (1871, art. 24; 1859, s. 1, 
cl. 3). 


———_—_—_—_———_ Cause of action.— Suit for de- 
fSamation.— Held that the cause of action in a suit 
for damages on account of defamation of character, 
arises on the date of the publication of the letter 
containing the defamatory matter, and that a suit 
not instituted within one year from that date is barred 
by clause 2, section 1, Act XIV of 1859. ManoMEpD 
IMDADALLY v. AMEER ALY 2 Agra, 47 


art. 29 (871, art. 30; 1859, s. 1, 
el, 


1 ——__—__—— _ Wrongful seizure of goods. 
—Injury to personal property.—Wrongful seizure 
of goods under process of law was held to be not an 
“injury to personal property’ within the meaning 
of clause 2, section 1, Act XIV of 1859. INDER- 
CHUND v, NUNDEERAM SING , ‘ Cor., 3 


But was governed by clause 16 of the same sec- 
tion, NusrgUTOOLLAH v. Roop Sona BIBER 
(7 W. R., 499 


9. Suit for damages for deten- 
tion of bullocks.—Plaintiff’s bullocks having been 
seized in execution of a decree obtained by defend- 
ant against third parties, plaintiff put in a claim and 
the bullocks were released on 15th January 1874. 
On 15th January 1875 plaintiff instituted an action 
for damages caused by the detention of the bul- 
locks. Held that the case fell under Act IX of 1871, 
schedule I], article 30, and that the suit was barred 
by limitation. Ram Sinan MoHAPATTtr v. Buor- 
TRO MANJEEB SONTHAL . . 24 'W.R., 208 





3. ———___——— Suit for money taken in 
execution of a decree.—Compensation.— Damages 
for loss of gain or interest upon money.—A suit to 
recover money wrongly taken under decree is a 
suit for compensation to which the limitation of one 
year under article 29 of Act XV of 1877, schedule 
II, applies. The same limitation under the same 
provision applies if, to the above demand, a claim be 
added to recover damages for the loss of gain or in- 
terest upon the money. JAGJIVAN JAVHERDAS ». 





Guiam CHAUDHRI I. L. R., 8 Bom., 17 
— art. 830 (1871, art. 36). 
See Ant. 115 I. L. R., 5 Mad., 388 





L Sutt for tompensation for 
talue of goods short delivered,.—Suil for breach of 
contract.—The defendants were owners of a fleet of 
steamships plying periodically along the coast of 
British India by which they undertook to convey for 
freight parcels of goods for all persons indifferently 
from and to specified ports. In a suit against the 
defendants for compensation for the value of goods 
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short delivered,— Held that clause 30, schedule II 
of the Limitation Act, would apply to the defendants ; 
but that as this suit was for breaches of the con- 
tracts to deliver, it was governed by clause 115. 
Semble,—Clause 80, schedule II of the Limitation 
Act, applies to suits for compensation for loss or 
damage to yoods arising from malfeasance, misfeas- 
ance, or nonfeasance independent of contract. Brr- 
TIsH INDIA STEAM NAVIGATION COMPANY vo. Ma- 
HAMMED Esack&Co, . IL. R., 3 Mad, 107 


2. Action against Railway 
Company for loss of goods.—An action against a 
Railway Company for loss of goods, when there is no 
contract, is governed by schedule II, clause 30 of 
the Limitation Act. 2B. JZ. 8. N. Co. v. Mahammed 
Esack, I. L. R., 8 Mad., 107, followed. Katv Ram 


MAIGRAS v. MADBAS RAlLLway COMPANY 
(I. L. R., 8 Mad, 240 


3. ————_—— Carrier by railway.— Loss. 
—Non-delivery of goods.—Onus of proof.—Five 
hundred and sixty-three bags of grain were made over 
to the defendants at Cawnpore and Nagpur for 
carriage to Sholapur, All that was proved was that 
the defendants delivered to the plaintiff, the owner 
of the grain, 512 bags only, having previously ob- 
tained from his agent receipts for the full number 
as arrived at Sholapur. Ina suit by the plaintiff 
to recover the price of the bags not delivered,. 
brought after more than two, but within three, 
years of the time when the rest of the goods 
were delivered, the defendants claimed that the 
suit was barred by the provisions of article 30 of 
schedule II of Act XV of 1877, as not having been 
brought within two years of the time “ when the loss 
occurred.” Held that mere non-delivery of the bags 
was no proof of their loss, the onus of proving which 
aa an affirmative fact lay on the defendants before 
they could claim the benetit of the special limitation 
of two years provided in article 30 of schedule II of 
Act XV of 1877; and that the suit, therefore, was in 


time. MOHANSING CHAWAN v. CONDEE 
(LL. R., 7 Bom., 478 


4. and art. 115.—Bill of 
lading.— Contract, Breach of, for delivery of goods. 
—Onus of proof of loss of goods.—-Where a plaintiff 
brings a suit for breach of contract for non-delivery 
of goods under a bill of lading, it is not open to the 
defendants, after having denied receipt of the goods, 
to set up, or for the Court, after finding that the 
goods had been shipped but not delivered, to assume, 
without evidence, that the goods were lost, in order 
to bring’ the case within article 30, schedule II of the 
Limitation Act of 1877. Per Garts, C. J.—Semble, 
—Where a plaintiff sues for breach of contract and 
proves his case, the three years’ limitation would beep- 
plicable, although the defendants were to prove that 
the breach occurred in consequence of some wrongful 
act of theirs, to which the shorter limitation would 
apply. Mohansing Chawan v. Conder, I. L. R., 7 
Bom., 478; and British India Steam Navigation 
Company v. Mahammed Esack, I. LD. R.,3 Mad., 107, 
approved. DANMULL«o. BRITISH INDIA Steam Navi- 
G@ATION COMPANY . - LL. R., 123 Calc. 477 
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art. 82.—Suit for the removal of 
trees.— Civil and Revenue Courts.—Act XII of 1881, 
8. 93 (b).—Held that a suit by a landholder for the 
removal of certain trees planted by the defendants 
upon land held by them as the plaintiff's becupancy- 
tenants was governed by article 32, schedule IT of the 
Limitation Act (XV of 1877). Raj Bahadur v, Birmha 
Singh, 1. L. B.,8 All, 85; Amrit Lal v. Balbir, I. 
LL. R.6 All., 68; and Kedarnath Nag v. Khetter 
paul Sritirutno, I. L. R., 6 Cale., 34, referred to. 
GANGADHAR v, ZAHUREIYA . I. L R., 8 All, 446 


art. 84 (1871, art. 41). , 


—_———————— Suit for recovery of person of 
wife.— Suits under Act XIV of 1859.—Suite for the 
recovery of a wife’s person wore,-under the Act of 
1859, held to be governed by clause 16 of section 1 
of that Act. Bauana ». Gunaooa . 2 Agra, 170 


art. 36 (1871, art. 40). 
See Ant.48 . LL. R., 4 Calo, 665 


See Anr. 109 (1871, arr. 109), 
(L. L. R., 4 Calc., 626 


1, and art. 28.—False com- 
plaint to Magistrate.—Attachment and detention of 
goods.—Action for damages.—On the 26th of July 
1878, A. complained to the Magistrate that B. com- 
mitted theft of his grain, The Magistrate, of his own 
motion, attached the grain on the 10th of August 
1878, pending inquiry into the complaint, then pro- 
ceeded with the inquiry, and dismissed the complaint, 
but continued the attachmont pending tho decision 
of the Civil Court to which he referred the parties. 
A. in 1879 brought a suit against Z#. to establish his 
title to the grain, which was finally rejected on the 
21st of June 1880, and &. recovered his grain on 
the 80th of September 1880, but in a damaged con- 
dition. B., on the 13th of November 188], sued 4. 
for damages for wrongful detention of his grain, and 
its consequent deterioration in quality and value. 
Held that the date of the complaint was the date of 
the wrong, and limitation ran from that date, or, at 
the latest, from the date of the attachment, and that 
Bs suit was, therefore, barred whether tho period 
applicable was one year under article 23, or two 
years under article 36 of schedule II of Act XV of 
1877. MuDViIRAPA KULKARNI 0. FAaxtRaPa 
KENARDI : ; . 24.38. 7 Bom., 427 


2, Suit to recover money paid 
into Court but afterwards recovered from third 
person in execution of decree.—A suit to recover 
money paid by defendant into Court which was pay- 
able to the plaintiff and which was afterwards re- 
covered by the defendant in the execution of a decree 
against a third person under an order of the Court 
executing the decree was 8 suit substantially 
for damages to which article 26, schedule II of Act 
IX of 1871 applied, and waa barred, the cause of 
action having arisen at the date of the taking by 
the defendant of the money claimed. Desr Das ¢. 























Nor AHMAD ; ; ; TN. W., 174 
3 Suit to set aside eale He bd 
is 


compensation. — Roundaries erroneously describ 
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sale proolamation.—" Falsa demonstratio.”—On 
the 17th November 1877 « certain piece of land was 
sold within the boundaries of which, as described in 
the proclamation, another piece of land was included. 
The land was sold in execution of a decree obtained 
by the first defendant against defendants 2, 3, and 4, 
and was purchased by the plaintiff. The second 
piece of land was sold on the following day and pur- 
chased by defendant No. 5. On 28th November the 
plaintiff applied to have the sale set aside and his 
money refunded unless he was put in possession of 
all the land included in the boundaries mentioned in 
the proclamation, but his application was refused 
and the sule confirmed on 20th July 1878. In asuit 
for possession of all the land or for return of his pur- 
chase-money with interest, it was contended, in the 
Courts below and on second appeal, that the plaintiff 
was, at any rate, entitled to damages or compensa- 
tion because of the land as defined by the survey 
number proving to be of less acreage than that in- 
cluded in the boundaries, and the lower Court had 
held such a claim as barred also under article 36, 
schedule II of the Limitation Act, XV of 1877. 
Held that the suit, regarded as one for compenssa- 
tion, was not, barred, as three ycars had not elapsed 
since the confirmati: u of the sale when the suit was 
brought—article 36 applying only to suits for com- 
nsation for tortious acts independent of contract. 
ut the claim for compensation was not maintain- 
able, as the property offered for sale was sufficiently 
identified by the description as “Surve No. 294, 
Pot No. 3, containing 243 gunthas,” and-the-states 
ment of boundaries, so far as it was inaccurate, 
might be properly regarded as “falsa demonstratio.” 

Manomep SayaD PHAKI v. NAVROJI BALABHAL 
(LL. R., 10 Bom., 214 


——-—_— art, 837 (1871, art. 31). 


See PRESORIPTION— EKASEMENTS— RIGHTS 
or Watzk . LL.R., 6 Cale. 384 


The period for a suit for obstructing a water- 
course is changed from two to three years by the Act 
of 1877. 


eens Suit for obstructing water- 
course.—Under the Act of 1859 a suit for obstruct- 
ing @ water-course was held to be governed by the 
general limitation of six years under section 1, clause 
16 of that Act, or if tho plaintiff were out of posses- 
sion, by the limitation of twelve years. BuppuUN 
Traxoor v. SUNKER Doss. W. R., 1864, 106 


ViswWAMBHABA RAJENDRA Deva Garv eo. Sa- 
BADHI CHABANA SAMANTARAYA GaRU 
[3 Mad., lll 


art. 80 (1871, art. 43). 

L Suit for compensation for 
trespass to land.—Right ‘to declaratory decree.— 
A person whose right to land has been disputed, and 
who has obtained an order under Chapter 40 of the 
Code of Criminal Procedure, 1872, from a Magis- 
trate, declaring him entitled to retain possession, 
ie entitled to sue for a declaration of his right to 
the land. Plaintiff sued on the 9th February 1880 
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for compensation for loss of crops caused by the 
defendants taking possession of his well in January 
1877. The District Judge on appeal dismissed the 
suit on the ground that time began to run against 
the plaintiff from January 1877, and that the claim 
was barred by section 36, 37, 89, or 40 of schedule 
II of the Limitation Act, 1877. Held that the plain- 
tiff was entitled to sue for compensation for the 
trespass within three years from the date on which 
the defendants’ possession ceased, and that the de- 
fendants were liable for any loss suffered within 
three years preceding the date of the suit. Naga- 
SIMMA CHABYA 0. RAGUPATHI CHARYA 

. (I. L. R., 6 Mad., 176 


, Right of caste to exclusive 
worship.—Infringement © right.—Four persons of 
the Chitpavan caste brought a suit in 1876, alleging 
that they and the members of their caste, in common 
with certain other castes, possessed the exclusive 
right of entry and worship in the sanctuary of a 
temple, and that the defendants, members of the 
Palshe caste, not being of the privileged castes, in- 
fringed that right in 1871 and thereafter by enter- 
ing the sanctuary and performing worship therein. 
They prayed for a declaration of their right and an 
injunction restraining the defendants from interfer- 
ing with it. The defendants contended (inter alia) 
that the euit was barred by the law of limitation. 
Held that the suit was not barred by article 43 of 
schedule IL of Act IX of 1871, and that nothing in 
the law of limitation prevented the establishment of 
such a right as that denied, merely because the first 
act of interference with it was more than a stated 
number of years ago. Such acts are not continuous 
like possession, and their only operation is to create, 
where often and consistently repeated during a long 
period, a presumption of their lawful origin. ANAN- 
DRAV BHIKASI PHADEE v. SHANKAR DasI CHARYA 

(I. L. R., 7 Bom., 823 


3. ——_—_—_—_—— and art. 148.—Suit for 
damages for trespass.— Suit to recover immoveable 
property from trespasser.—The limitation of three 

ears provided in clause 43, schedule 11 of the 
Limitation Act LX of 1871 applies only to suits for 
damages on account of trespass, and not to suits to 
recover immoveable property from a trespasser, for 
which the period of limitation is twelve years, as 
provided by clause 143. JOHARMAL 0. MUoNICIPAL- 
ITY oF AHMEDNAGAR I. L. R., 3 Bom., 580 


4. Suit to have drain closed. 
—Cawse of action.—The cause of action in a suit 
in which the plaintiff claimed to have a drain closed 
on the ground that it passed through his land, was 
held to count from the last act of trespass, each act 
of trespass causing a fresh right of action, and that 
the suit was not barred by clause 16, section 1, Act 
XIV of 1859. RAMPHUL SaHoo v. Misree Laut 
(24 W. R., 97 


art. 40 (871, art. 11; 1859, s. 1, 
cl, 2). 


— Suit for account of profits.— 
Infringenent of patent.— Copyright Act (XX of 
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1847), s. 16.—Patent Act (XV of 1859), s. 22.— 
In a suit for an account of profits obtained by the 
infringement of an exclusive privilege, the period 
of limitation, the taking of an account being only a 
mode of ascertaining the amount of damages, is 
the same as the period of limitation for an action for 
damages on the same ground,—viz,, the period pre- 
scribed by article 11, schedule II, Act IX of 1871. 
KINMOND v. JACKSON . LR, 8 Cale., 17 





art. 42, 


There was no special provision under the former 
Acts, 1859 and 1871, for damages caused by a wrong- 
ful injunction. 


——_——--————_ Sust for damages caused by 
wrongful tnjunction.—It was under the Act of 1859 
doubted whether such a suit was governed by clause 
2, section 1 of that Act, the Court inclining to the 
opinion that it was not. Naxpa Kumak SHAHA 0. 
Govur SANKAR 

(56 BL. R., Ap. 4:18 W. R., 805 


Under both the former Acts, therefore, the general 
limitation of six years would probably have been ap- 
plicable : now under article 42 of the present Act the 
period is three years from the cessation of the injunc- 
tion. 





art. 44, 
See 8. q ry e 


art. 45 (1871, art. 44) ; 1859, s. 1, 
cl. 8). 





lL, ————_—_———_ Assessment for revenue or 
rent, Order for.—Award.—An assessment for revenue 
or rent by a Collector was not a judical award within 
the meaning of clause 6 of section 1, Act XIV of 1859. 
The term “ award ” as used in that cluuse means an 
adjudication on rights as between rival claimants, 
made by a revenue officer under the judicial powers 
conferred by the regulations mentioned in such clause. 
Hvuxzze Mosvun GHOSAUL v. GOVERNMENT 

(2 N. W., 226 


2. ——_—_—_—_—_—_—__——- Judicial award.— Proceed- 
tng of settlement officer as to cess,— Held that the 
proceeding of the settlement officer representing a 
cess as a source of income to the zemindar was not @ 
judicial award, and the limitation provided in clause 
6, section 1, Act XIV of 1859, was not applicable to a 
suit to set aside that proceeding. Ram CHUND ». 
ZaHOOR ALI KHAN : ‘ . 1 Agra, 1384 


3. Order of revenue author- 
tties as to registration of names.— Held that an order 
passed by revenue authorities for entry of names in a 
proprietary register, not being passed after a triaf in 
a suit of the nature referred to in clause 2, section 23, 
Regulation VII of 1822, was not an order in a suit to 
which the term of limitation mentioned in clause 6, 
section 1, Act XIV of 1859, applies. Manno SIncH 
w. JEHANGEER . é : - 2 Agra, 229 


4, Entry made by settlement 
officer.—An entry made by a settlement officer in the 








DIGEST OF CASES, 


LL. R., 4 Calc. 523 


( 8278 ) 


LIMITATION ACT, 1877, art. 45—continaed, 


report of a co-sharer and on the etrength of the report 
of the patwari and canoongoe in the absence of the 
party against whom it is made, was not an award with- 
in the provisions of section 1, clause 6 of Act XIV 
of 1859. Kinnar Danaua v. GokKURUN 

(8 Agra, 816 


5. ——_—_—_—__—_—_ Sut to contest adjudication 
of boundaries by Revenue Court under Act I of 1847. 
—An adjudication of the boundaries by the revenue 
authorities under Act I of 1847 is not final and con- 
clusive, but is, like any other judicial award made 
under Regulation VII of 1822, open to question by 
regular suit in the Civil Court within three years 
(clause 6, section 1, Act XIV of 1859). Sussap . 
Sauit ALI . ; ‘ ‘ . 3 Agra, 140 


86. -———_—— Order of Collector with re. 
ference to rights of parties already determined.— 
Where the relative rights of the parties as landlord and 
tenants were determined by competent authority and 
the matter referred for decision of the Collector was 
to commute the rents paid in kind into money rents, 
and that officer in so doing decided the rights of the 
parties declaring the tenants sub-proprictors and 
directing them to pay at the revenue rates with an 
addition of 5 per cent. allowance to the landlord,— 
Held that the order of the Collector was not an award 
of the nature contemplated by clause 6, section 1, Act 
X1V of 1859. BUNSEE v. RAMSOOKH 

(8 Agra, 884 





7, ————_——_——- Suit to set aside partition, 
—A suit to avoid a butwara division by the Collector 
may be brought within six years; section 1, clause 6 
of Act X1V of 1859 docs not apply to it. Oopoy 
Sinaw v. Patvox SINGH . . 16 W.R., 271 


8, ———__—__—_—-_ Suit to vary boundaries én 
survey award.—A suit substantially to vary the bound- 
aries laid down in a survey award must be brought 
within three years from the date of the award. JAn- 
KEERAM MouUNT 0. HARADHUN KANERJEB 


[W. R., 1864, 88 


<a Act of 1871, art. Bhim 
Proceedings by settlement officer to decide pos- 
session.— Awurd.— Beng. Reg. VII of 1822.—D., died 
in 1860 leaving him surviving his first wife G., his 
second wife B., his mother X., and M, his eon by a 
woman to whoin he had been married by the “ gand- 
harp” form of marriage. On D.’s death G.’s name 
was registered in the record-of-rights in respect of 
his proprietary rights in a certain village. In 1871 
G. died, and on her death B., #., and M. preferred 
separate claims to have their names registered in 
respect of such rights. The Assistant Settlement 
Officer before whom these claims came for decision, 
professing himself unable to decide which of the 
claimants was in possession, and observing that it 
was vot shown that possession was joint, referred 
the case to the Settlement Officer. The Settlement 
Officer, without making any inquiry, disposed of the 
case on the evidence taken by the Assistant Settle- 
ment Officer, and held that the claimants were in 
joint possession of such rights, and it was proper 
that the name of each should be registered in respect 


( 3279 ) DIGEST OF CASES, ( 3280 ) 


LIMITATION ACT, 1877, art. 45—continued. 
of a one third share of such rights. He at the same 
time intimated to the parties that, unless they setfled 
their claims in the Civil Court or by arbitration, 
before the khewat was framed, it would be framed as 
he had directed. In 1873 2. died, and on her death M, 

rocured the registration of his name in respect of 
her one third share. In 1879 B. sued M. for posses- 
sion of the one-third share which he had obtained 
under the proceeding of the Settlement Officer, and 
of R.’s one third share, claiming as heir to her 
deceased husband D., and alleging that M. was not 
the legitimate son of D. and was therefore not en- 
titled to succeed to such rights. M. sect up as a 
defence that, as the proceeding of the Settlement 
Officer was an award under Regulation VII of 1822, 
and the suit was one to contest such award, and it 
had not been brought within three years from the 
date of such award, the suit was barred by limit- 
ation. Held that the suit was not barred by limit- 
ation under No. 44, schedule II of Act IX of 1871, or 
No. 45, achedule II of Act XV of 1877, as'the pro- 
ceeding of the Settlement Officer was not an award 
under Regulation VII of 1822. BHAoNI ». Matta- 
mag SINGH =. ‘ . LL. 83 All, 738 


10. —— Application of section.— 
Clause 6, section 1, act XTV of 1859, provides that 
possessory titles by virtue of awards under the Re- 
gulations there mentioned shall become final unless 
questioned within three years; but that will not 
enable a person to come in within three years after 
the date of such awards and recover possession of 
lands in respect of which his suit has been barred 
by the other provisions of the Law of Limitation. 
Base Counper Joopras vo. Ramaorry Dorr 

(8 W. R., 208 


1, Settlement award.— Beng. 
Reg. VII of 1822,—On a Collector proceeding to 
settle a mortgaged estate, both mortgagee and mort- 
gagor appeared before him and contended for the right 
of settlement. His award under Regulation VII of 
1823 was in favour of the mortgagee in possession, 
on the ground that the period of redemption had ex- 
pired, and he settled the estate with him. Held 
that, as the mortgagor allowed that award to remain 
unchallenged for three years, it bocume binding 
under clause 6, section 1, Act XLV of 1859. Srer- 
CHUND Baboo v. MULLICK CHOOLHUN 

[9 W. R., 664 


F Act XIII of 1848.—Swuit 
to contest award.—Suit to amend settlement.—- Cause 
of action.—The limitation declared by Act XIII of 
1848, and clause 6, section 1, Act XIV of 1859, 
applied only to suits for the purpose of contesting the 
justice of an award as between the contending par- 
ties, and not to those the object of which was toamend 
& settlement and establish the right of persons who 
were not before the Collector. Held that the cause 
of action to the plaintiff did not accrue from the 
date of the orders of Government directing to discon- 
tinue the payment of malikana, but from that of the 
Collector’s by which it became known to the plaintiff 
that he would henceforth be deprived of his pro- 
sips title. Himmur SInGH v. COLLECTOR OF 

IZNOUR i , ‘ . 3 Agra, 258 
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18. Survey award, Appeal 
JSrom.—Co-sharers.—A, and B. were similarly affect- 
ed by a survey award. A. appealed, but B. did not. 
Held, in & suit by B. and his co-sharers to set 
aside the award, that B. could not compute the period 
of limitation from the date of the order on A.’s 
appeal. Held, also, that B.’s co-sharers, though they 
did not appear in the proceedings of award, were 
bound, if they sued at all, to sue within the three 
years prescribed by the law. Tunstram Das ». 
MOHAMED AFZAL alias M1RzA 
(1B. RK, A.C. 12: 10 W. R., 48 


14, ————_—————-_. Burrvey award.— Suit for 
reversal of, and for possession.—Where A. sued for 
reversal of a survey award, and for recovery of pos- 
session, alleging dispossession subsequent to the date 
of the award,— Held that his suit was not barred by 
reason of its being brought beyond three years from 
the date of the award. MozaAFFUR ALLY v. GIRISH 
CHANDRA Das 

LBL, RK, A. C., 25: 10 W.R., 71 


16. ———_—_—__——- Order of Board of Re- 
venue under Beng. Reg. VIL of 1822.—Suit for pos- 
session and declaration of title—An order of the 
Board of Revenue under Regulation VII of 1822, 
declaring a particular person entitled to a settlement 
of certain lands, is no ground for declaring a third 
person who was no party to those settlement of pro- 
coedings in any stage, debarred under article 44, sche- 
dule If of Act IX of 1871 (corresponding with 
article 45, schedule II of Act XV of 1877) from 
bringing 2 suit to establish his title to, and to recover 
possession of, the lands after three years and within 
the general law of limitation. Kanro Prosap 
Hazari v. A8AD ALI KHAN . 5C.L.R., 452 


See SuH1s0 DooraGa CHOWDHRAIN v. Hossein ALI 
CHOWDHEY . ‘ 5 . OW. R., 218 


16, ———_—__———. Cause of action, Date of. 
—A, appealed from the award of a survey officer to 
the Commissioner, who summarily rejected the ap- 
peal. The order of the Commissioner was confirmed 
by the Board of Revenue without entering into the 
merits. Held that the period of limitation ran from 
the date of the order of the Board of Revenue. 
KRISHNA CHANDRA Das 0. MAHOMED AFZAL 

(1 BL. R., A.C, 11:10 W. R., 51 


at 46 (1871, art. 45; 1859, s. 1, 
c 





—_———— -———— Order of settlement officer.— 
Atoard.—An order of a settlement officer upon an in- 
quiry made at the instance of the zemindar, and for the 
purpose of the preparation of the record, in the course 
of which inquiry information was given both in sup- 
port of, and against the zemindar’s claim to, a cess, 
was not an award of the nature contemplated by clause 
6, section 1, Act XIV of 1859, and the three years” 
period of limitation was inapplicable to a suit to 
assert such claim. MAHOMED ALI KHAN v. OMEAO 
Sinah : ° ‘ . ON. W., 425 


2. Suit for possession.— Bound- 
aries.— Partition.—In a suit by the purchaser of 
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one estate to recover certain lands alleged to belong 
to his estate, which the defendants held as a part of 
another estate, the plaintiff needlessly prayed that a 
certain order passed in the cause of the butwarra of 
the defendant’s estate should be set aside. As the de- 
fendant failed to show that the Collector, in laying 
down the boundaries of the estate then under butwara, 
was proceeding under Regulation VII of 1822,—Held 
that the map made by him in carrying out the but- 
wara of another estate was not an award binding 
on the defendant, and that the case therefore was 
not barred by limitation under clause 6, section 1, Act 
XIV of 1859. Rua@Hoosur SINGH v. HURREE PER- 
SHAD . ; : ‘ ; . OW.R,, 75 


3, ———_—————. Survey award.—Suit for 
possession.— Res judicata.—In a thakbust map land 
was demarcated as belonging to 4. B. claimed that 
it belonged to him jointly with 4. On 18th No- 
vember 1858 the map was rectified by demarcating 
the lands to 4.and B. jointly. 2B. afterwards brought 
@ suit against A. in the Munsif’s Court to recover 
the value of some mangoes which grew on two plots 
of the land in question: and it was decided on 12th 
December 1864 in favour of B., on the ground that 
the plots belonged to 4. and B. jointly. On 11th 
December 1865 4. brought his suit against B. for 
a declaration of right and confirmation of possession, 
to set aside the survey award, and for amendment of 
the thakbust map. 4. alleged that he was no party 
to the thakbust proceedings, and that he had been in 
possession ever since. Held (overruling the decision 
of the Courts below) that the suit was barred, so far 
as it asked to have the thakbust map amended, under 
clause 6 of section 1, Act XIV of 1859; and that a 
suit by @ person in possession to have his title con- 
firmed was not a suit to recover property within 
clause 6 of section 1, and was not barrred by reason 
of its not being brought within threc years from 
the date of the award. MAuimMa CHANDRA CHUOK- 
ERBUTTY v. KAJKUMAR CHUCKERBUTTY 

[1 B. LR, A.C, 1:10 W. R., 22 


—————__ ————— Award of settlement officer. 
— Where a claim to the proprietary rights was pre- 
ferred by the plaintiffs at the time of settlement, and 
the settlement officer, on the objection of the defend- 
ants, ordered the plaintiffs to be recorded as here- 
ditary cultivators, and referred them to the Civil 
Court to establish their right,— Held that the present 
suit brought to establish that right not having been 
instituted within three years from the date of the 
award of the settlement officer, was barred by limita- 
tion. SuRDAR KHAN v, CHUNDOO. 1] Agra, 228 


5. -————_-—_————- Award of settlement officer. 
—Held that the plaintiffs’ claim to lands awarded 
to defendant in settlement proceedings was not bgr- 
red by the period of limitation provided in clause 
6, section 1, Act XIV of 1859, as they were no 
parties to the settlement proceedings and no judicial 
award or order affecting them was passed by the 
settlement officer. RamaisHER SINGH ov. SHAIVA 
ZaLia SINGH . ‘ . ‘ . 2 Agra,8 


6. —————-—————-_ Settlement award.— Beng. 
Reg. VII of 1822.—A settlement officer by a certain 
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proceeding recognised the plaintiffs’ right to the pro- 
perty in suit, und, declaring them not to be, clearly 
shown to be out of possession of it, ordered their 
names to be recorded in the proprietary register. The 
plaintiffs subsequently brought a suit for establish- 
mentand declaration of right to partition and posses- 
sion of the property. Held that the proceeding of the 
settlement officer was undoubtedly an award under 
Regulation VII of 1822, and that, as the plaintiffs sued 
for possession, and did not allege that they had been 
dispossessed since the award, thus raising the pre- 
sumption that they were not in possession at the time, 
and as their suit was in substance and effedt a suit to 
recover property comprised in an award, the suit was 
barred by limitation, not having been instituted 
within three years. GUNEsHEE LALL v. TeKAM 
Koorr . : : ; . 5N. W.,, 78 


1, ——————. art. 47 (1871, art. 46; 18590, 
8. 1, cL 7).—Suit for property respecting which 
no final award is made.—A_ suit to recover pro- 
perty respecting which no final award has been 
passed under Act IV of 1840 was not barred by limit- 
ution, under clause 7, section 1, Act XIV of 1859, but 
might be brought within twelve years from the date 
of ouster. DykAM SaHoo »v, SoGRAH 

[3 Ww. R,, 174 


2. Verbal order of Magis- 
trate under Act IV of 1840,— Held that a verbal 
order of the Magistrate under Act IV of 1840 cannot 
be regarded as an order or award within the meaning 
of the term of clause 7, Act XIV of 1859, GuNna@a 
Pgersuap v. MAnomMED Kooroos ALuM 2 Agra, 27 


3. - —————- Order in suit under Act IV 
of 1840.— Benamidar,— N., in 1852, purchased from 
A. « putni talook in the name of H. In 1854 XN. 
died, leaving two sons, one of whom was &., and ae 
widow. The sons allowed the widow to remain in 
possession. In December 1854 & made a complaint 
before the Magistrate, under Act IV of 1840, against 
H. K. and others, stating that they had dispossessed 
him of the talook on 27th Deeember, and the Magis- 
trate thereupon ordered H. and the other defendants 
except X, to put 2. in possession. On 12th January 
1855, R. obtained possession and sold the property. 
On 28th December 1866 X. and his brother sued 
Ht. R. and the purchaser to recover possession. 
Held (reversing the decision of the Courts below), 
that the suit was not barred by section 1, clause 7 of 
Act X1V of 1859. The mere fact that the Act IV 
awarl was passed against Z7., a benamidar of the 
plaintiffs, was not sufficient to show that they were 
bound by that award unless evidence was given 
that they gave authority to H., express or implied, 
to act in the matter on their behalf. KHaGen- 
DRONATH Matix v. RAKHAL Das SIRKAR 

(2B. L.BR., 8. N.,1 


————— Order of Magistrate for 
attachment.—Where » Magistrate passed an order 
for attachment on the finding that neither of the 
partics then at issue was in possession,— Held that it 
was not an order respecting possession within the 
meaning of clause 7, section 1, Act XIV of 1859, aud 
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therefore the limitation provided by that clause 
was nqt applicable. Caos MuLi v. KHYRATER 
[3 Agra, 65 





5. Order dismissing complatnt 
under Act IV of 1840.—A Magistrate’s order dis- 
missing 8 complaint under Act IV of 1840, on find- 
ing that complainant had not been forcibly dis- 
possessed, was not # binding award to which clause 7, 
section 1, Act X1V of 1859, would apply. HuExo- 
NaTtH CHOWDHEY v. HUREE LALL SHAHA 

{ll W. R., 477 


6. Order to record letter set- 
tling proceedings.—Where the result of certain 
proceedings under Act 1V of 1840 was a letter from 
the Judge directing the Magistrate to leave certain 
maliks not in possession of a certain dearah in 
dispute to their civil remedy, and the Magistrate 
ordered the Judge’s letter to be put with the record,— 
Held that such order was not an order in the sense 
of Act XIV of 1859, scction 1, clause 7. MosaHEeB 
Aul v. Nunp KisHoRB. 20 W. R., 316 


qT Act XIV of 1859, 8.1, cl. 7. 
—Order as to po.session under Criminal Proce- 
dure Code, 1861, s. 318.—It was held under section 
1, clause 7 of the Act of 1859, that that clause did not 
apply to an order as to possession under the Criminal 
Procedure Code, section 818. Doorsun Sine@u ov. 
SHInpa . ; ; ‘ . 8 N.W,, 171 


Gontnd CnouNDER SHAIA v. AsuRUF ALI MERAH. 
Grecory v. Gourboss Suaua .8 W. R., 490 


Unpwoon NARAIN 0. CHUTTURDHAREE SINGH 
(9 W. R., 480 


and the twelve years’ limitation was held to apply to 
such cases, but the Acts of 187] and 1877 make the 
articles corresponding to section 1, clause 7, specially 
applicable to the Criminal Court’s order ag to posses- 
sion under the Criminal Procedure Codes. 


8, —-—————— Order under Criminal Pro- 
cedure Code, 1861, 8. 819.— Order of attachment.— 
The plaintiff sued for the establishment of his pro- 
prietary right to, and possession of, a certain ghat, 
or bathing place. The lower Courts held that the 
suit was barred by limitation under clause 46, 
schedule IJ, Act IX of 1871, the suit not having 
been brought within three years from the date on 
which the Magistrate, acting under Chapter XVIII of 
Act XXV of 1861, passed an order directing that the 
plaintiff and one of the defendants to the suit should 
put in personal recognisances of R5V0 each, and that 
the tehsildar should warn the parties not to go near the 
bathing place until a competent Court had settled the 
quarrel between them: the lower Courts being of 
opinion that the latter portion of the order amounted 
to an attachment of the property in dispute under 
section 319 of Act XXV of 1861. It was held that 
the order to the tchsildar was not an attachment 
contemplated by that section, DurGa e. Manca. 

(7 N. W., 35 














9, ——_—_______——_ Buur't_ for possession of chur 
lands re-furmed after diluvion.— Order for possession 


DIGEST OF CASES. 


( 3264 ) 


LIMITATION ACT, 1877, art. 47—contineed. 


in Criminal Court.—Certain chur lands, which had 
been submerged, having re-formed, were claimed by a 
number of parties. In a proceeding under section 318 
of Act XXV of 1861, the Magistrate in January 1871 
directed possession to be given to certain persons 
known as the Roys. In 1872 the present appellants 
instituted a suit against the Roys to set aside the 
order of the Magistrate, and on the 16th December 
1873 obtained a decree in the High Court, under 
which possession was given on the 10th July 1874. 
In 1874, more than three years after the Magistrate’s 
order, the plaintiffs instituted two suits against the 
Roys and the appellants for possession of the lands 
made over to the latter under the decree of 1873,— 
Held that these suits were not barred by limitation 
under article 46, schedule II of the Limitation Act IX 
of 1871, (cf. Act XV of 1877, schedule II, article 47). 
That article can only apply between the parties whose 
possession has been contirmed by the Magistrate, and 
each one of the parties to that proceeding who claim- 
ed against them, It does not apply in favour of one 
ot the parties who has subsequently succeeded by 
regular suit in ousting the parties put in possession 
by the Magistrate. Durgaram Roy v. Nursing Deb, 
2B.L. BR, A. C., 2543; and Chintamon v. Iswar 
Chunder, 8 B. L. R., Ap. 122, cited. AUKHIL 
CHUNDER CHOWDHRY v. DELAWAR HossgIn 


10. ———— Criminal Procedure Code, 
1861, Ch. XXII, 8.320.— Order of Criminal Court as 
to possession.—A dispute having arisen between 
plaintiff and defendant us to the ownership of certain 
landed property, the Magistrate being informed of the 
dispute held an inquiry under the provisions of 
Chapter XXII, Act XXV of 3861, and finding 
himself unable to “ determine who was in actual pos- 
session of the lands,” placed them in charge of the 
Sub-Magistrate. Held that this was not an order re- 
specting “the possession of property’ but an attach- 
ment proceeding recorded because the Magistrate was 
unable to determine which party was in possession. 
The limitation of three years prescribed by the 46th 
clause of schedule II of Act 1X of 1871 was there- 
fore inapplicable, AKILANDAMMAL v. PRRIASAML 
PILLal : ; I. L. R., 1 Mad., 300 


11 Possession, Suit for.— Order 
of Criminal Court for possession.—iIn dispute 
between 4. and 8. concerning the possession of 
wn certain talook, the Criminal Court made an order 
under section 530 of the Code of Criminal Procedure 
retaining B. in possession; and this order was, in a 
proceeding under sections 295, 296 of the Code 
of Criminal Procedure, confirmed by the Court of 
Session. Held that a suit by .4. for the recovery of 
the land must be brought within three years from the 
date of the Magistrate’s order, and pot from the date 
of the order passed by the Court of Session. Article 
47 of schedule II, Act XV of 1877, refers to immove- 
able as well as moveable property. KanGaLi CHURN 
Sa cv. ZOMURRUDONNISSA KHATOON 

(LL. R. 6 Cale. 708:8 C, L. R., 154 


See AKILANDAMMAL.0. PERIASAMI PILLAI 


(I. L. B, 1 Mad, 309 
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12. Order of Mamlatdar under 
Bombay Act V of 1864.—Act XVI of 1888.—An 
order of the Court of the Mamlatdar under the last 
clause of section 1 of Bombay Act V of 1864, recog- 
nising the possession of a party and enjoining others 
from disturbing that possession, was not an order under 
Act XVI of 1838; and the limitation of three years, 
prescribed in article 7 of section 1 of Act XIV of 
1859, did not apply to a suit brought to establish a 
right against the operation of such an order in 
the regular Civil Court. Banagi v. ANNA 

[10 Bom., 478 


18. Order of Mamlatdar 
ander Bom. Act V of 1864.—A. brought a suit ina 
Mamlatdar’s Court, under Bombay Act V of 1864, 
to recover possession of certain land from B. C. 
joined in the proceedings proprio motu, and the 
Mamlatdar, on the Ist May 1865, made an order 
awarding possession of the land to C. In an action 
brought by 4. against C. in the Civil Court on the 
1sth October 1869, C. pleaded limitation under 
section 1, clause 7, Act XIV of 1859, as the action was 
not filed within three years of the Mamlatdar’s order. 
Held that the action was not barred by limitation, 
as C. was not properly a defendant in the Mamlat- 
dar’s Court, and that, therefore, the Mamlatdar had 
no power to make an order regarding him, V1isHVA- 
NATHEAV KACHESVAR vt. NARAYAN BIN GOPAL 
KuHAPE ‘ ‘ ‘ . 9 Bom., 424 


14, Partition suit.—Bom. 
Act V of 1864.—Article 46 of schedule II of the 
Limitation Act IX of 1871 is not applicable to a 
partition suit, SHIVkAM v, NARAYAN 

(I. L. R., & Bom., 27 











15. ——————— Partition suit.— Bom, 
Act V of 1864.—Plaintiff in 1876 filed a suit to 
establish his right to, and to recover a fourth share 
of, certain property which he alleged to be ancestral. 
He stated his cause of action to have accrued on the 
17th May 1871, on which day he had been dispos- 
sessed by an order of the Mamilatdar, made under 
Bombay Act V of 1864. The District Court held 
that the suit was barred by article 46, schedule II 
of the Limitation Act IX of 1871. Held by the 
High Court, on special appeal, that article 46 did not 
apply, and that the suit was not barred. Buagust 
o. ANIABA ‘ ‘ . LL. BR, 5 Bom., 26 


art. 48 (1871, art, 48). 


See Ant. 120 (1871, arr. 118). 
{I. L. R., 10 Cale., 860 


1 ——————_—. and art. 36.—Standing 
crops.—Immoveable property.— Standing crops are 
immoveable property within the meaning of the 
Limitation Act. Panpau Gazi v. JENNUDDI “ 

(LL, R., 4 Cale. 665: 2 C. L. R., 526 


2. ——___-—_——_ Buit for damages for injury 
to crops.— Under Act XIV of 1859 it was held that a 
suit for damages for injury to standing crops was a 
suit for damages for injury to personal property 
within the meaning of section I, clause 2. KasHipAs 
GovinpBHal o. B. B, anv C. I. Rarpway Company 

{6 Bom., A. C., 114 
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where the crops were cut and stored they were 
personal property. MuNNoo BEBEE ov. JHANDAR 
KHAN : ‘ 3 Agra, 389 


_ Suit for compensation for 
injury to land and crops.—A suit for compensation 
for injury to land resulting in the loss of crops which 
the land might have produced, but for the illegal act 
of defendant, is not a suit with respect to personal 
property. Raz Counpgk Guosz v. Joy KisHan 
MoOKERJEE : : : . 2w. R,, 76 


———_————— Suit to recover mo 
deposited for @ certain purpose,—R. sucd M. for a 
certain sum of money on the ground that he had 
given such sum to M. to deliver to his (2.’s) family ; 
that M. had not delivered the money ; and that when 
this fact became known to 2., and he demanded the 
money, M. denied having received the same. Held 
that the limitation law applicable to the suit was that 
provided by No. 48, schedule II of the Limitation 
Act, 1877, and the time from which the period of 
limitation began to run was when B. tirst learnt that 
M. had retained the money in his possession instead 
of paying it as directed. Ramrsnar Cnaunky », 
Mata BHIKH . ; . Luu.R., & All, 341 


art. 49 (1871, art. 49). 


1. Injury to personal property.— 
Taking away personal property.— Under the Act of 
1859 taking away personal property was held to be not 
included in the words “injury to personal property ”” 
in section 1, clause 2, AMBRITHAMAL 0, RANGANADHA 
PILLAI ; ; F : . 8 Mad, 165 


Anonymous Case . W.R.,, FB. B., 126 
AHMEDULLAH vo, Hun Courn PANDAH 








{2 W.R., 235 
RamnaTH Roy Cnowpry v. Hurnl CHUNDER 
Roy CHowpury . : . 6 W.R.,, 60 


PRAHLAD MAnaRupDRA?t. Watt . 10 Bom., 346 
And Diunpurry Korn v. Lioyp. 17 W. R., 277 


Such cases were held to be governed by the general 
limitation of six years under clause 16 of section 1. 
Now, however, such suits would apparently be covered 
by this article or perhaps by article 36. 


2, ——____--—___——- Suit to recover ornaments 
taken with view of borrowing money on them.— 
In a suit to recover certain ornaments (or their value) 
which had been obtained by the defendant from the 
plaintiffs’ ancestor with a view to horrowing money on 
them, the cause of action was held to arise when the 
defendant set up an adverse title to them, Si0mMpoo 
CuuypkEk MULLICK v. PRankuisto MULLICK 

[14 W. R., 822 


3. Sale of moveable and im- 
moveable property.— Kefusal to execute conveyance.— 
Suit for possession.— Unlawful possession,” —A. 
entered into an agreement with B. for the purchase 
of moveable and immoveable property, and paid a 
deposit. Under such an agreement, by section 85 of 
the Contract Act, the ownership of the moveable 
property would not pass before the transfer of the 
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immoveable property. 2&., instead of conveying to A. 
the property agreed to be conveyed to him, conveyed 
it to C. and put him, C,in possession. A. brought a 
suit against C. and &., and obtained a decree setting 
aside the conveyance to C., and ordering B. specifically 
to perform his contract and execute a conveyance of 
the property to himself, A. This decree was con- 
firmed on appeal. B. refusing to execute the con- 
veyance to 4., the conveyance was executed by the 
Court under the provisions of section 202 of Act VIII 
of 1859, C. still detaining possession of the moveable 
and immoveable property in question. A. brought 
this suit against him to recover possession of the 
same. The suit was brought within three years of 
the final decree of the Court of Appeal in the former 
suit, ordering a conveyance of the property to be 
executed to 4., but not within three years of the date 
of the agreement to purchase, and it was coutcnded 
that as to the moveable property the suit was time 
barred. Held that the suit for the possession. of the 
moveable property was not time-barred, as the right 
to possession of both the moveable and immoveable 
property accrued to 4., at the earliest, on the date of 
the final decree for specific performance of the 
agreement of sale, acd it was from that time that 
the “detainer’s possession” first became unlawful 
under article 49, schedule IT of Act XV of 1877. 
DuonpipA KRisanast Paren v. RAMCHANDRA 
BuaGvaT. ; . Li. RB, & Bom., 554 


4, Suit for specific moveable 
property.— Suit for a leqacy.-—A testator bequeathed 
certain specific moveable property to 4. B. applied 
for and obtained a certificate under Act XX VII of 
1860 on behalf of the testator’s widow, and took 
possession of the property bequeathed, A. appenled, 
and the case was remanded for re-trial, On the 27th 
of March 1873, the former order was cancelled and 
@ certificate was granted to A. On the 19th of 
August 1878, B. was directed to deliver up the pro- 
perty to C,, who had purchased it from 4. On the 
22nd of March 1578, C. instituted a suit to recover 
the property. Held that the suit was barred under 
article 49 of the Limitation Act. Article 123 of the 
Limitation Act only applies to cases in which the 
property sought to be recovered is not only a legacy 
but is also sought to be recovered as such from a 
person who is bound by law to pay such legacy, 
either because he is the executor of the will or other- 
wise represents the estate of the testator. Issur 
Cuunpgr Doss v. Juaaur CHUNDER SHARA 

[I. L. R., 8 Cale. 79 


5. Cause of action.—Suit by 
Muhomedan lady to recover property from husband 
after divorce.—In a suit by a Mahomedan lady 
against her husband after divorce for recovery of 
ce belonging to her which her husband held 

ore divorce, the cause of action to the wife arose 
Axspoor ALI altas 

9 W. R., 153 


art. 61 (1871, art. 50). 


The suite referred to in this article were formerly 
governed by clause 9 of section 1 of the Act of 1859, 











at the time of the separation. 
SHoaGgea v, KURRUMNISSA 
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and this article seems to be founded on the cases 
decided on that clause. 


See BoIDONATH SHAH v. LAHENISSA BIBEE 





(7 W. R., 164 
Tripp ». KUBEER MUNDUL - OW.RB., 200 
art, 52 (1871, art. 51). 





1. Act XIV of 1859, s. 1, el. 
8.—Goods sold by wholesale and retail.—Under 
Act XIV of 1859, there was a distinction between 
goods sold by retail and those sold by wholesale, the 
former being specially mentioned in clause 8 of sec- 
tion 1, and it was a question under that Act whether 
three years or six years’ limitation applicd to a sale of 
goods wholesale ; three years being finally held to be 
the proper period. LAL Mowun Houpar vo. Maua- 
DEB KATEE , B. L. R., Sup. Vol., 908 
. (S. C. 9 W. R., 108 


CuunpDEE CHURN PAUL v. RAMNARAIN SEN 
_Cor., 8 


2. Act XTV of 1859, s. 1, el. 
8.—Articles sold by retail.—Goods supplied to a 
dealer for the purpose of retail sale by him were held 
to be not “articles sold by retail” within the mean- 
ing of clause 8, section 1, Act XIV of 1859. Mo- 
THOORA LauL Paun v. CHRINKBASH DuttT 

(3 W. R., 5S. C. C. Ref., 24 


GopaL CuUNDER SHANA v. Sinats . 8 W.R., 4 
Cases of articles sold by retail are— 


BuLpe£o Doss JOHURRY v. SREENAUTH SEIN 
(1 Ind. Jur, O. S., 114 


SnAMA CHURN LALL v. COLLECTOR OF 'TrRHOOT 


{1 W. R., 308 
BucuHa GOPE v. COLLECIOR OF TIRHOOT 


[7 W.R., 102 


There is no distinction made in the present Act 
between sales by wholesale and sales by retail. 


3. Goods supplied on credit 
and payments made on account from time to time.— 
When a tradesman supplies goods from time to time 
on credit to a customer who makes pay:nents from 
time to time on account, no fixed period of credit 
being agreed upon, the cause of action for purpose of 
limitation must be taken to arise on the date when 
each item claimed was supplied. SatcoWREE SINGH 
» KkIsTO BANGAL . a : ll W. R., 529 


4, ————_—__————_ Suit on contract for the 
supply of pictures at various times subject to up- 
proval of each picture.—Where the plaintiff, a 
native artist, agreed to supply, and the defendant 
agreed to purchase, pictures us ordered from time to 
time, subject to the approval of euch picture by the 
defendants, the prices to be fixed on delivery and ac- 
ceptance,— Held that a distinct contract became 
complete in respect of the pictures as they were from 
time to time delivered und approved of, at the price 
then fixed, and that the case came within clause 9, 
section 1, Act XIV of 1859, and not within clause 8 as 
being a sale of articles by retail. VIRAsVAMI 
Narxag v. SavaMpapay Sania . 8Madée 
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art. 53 (1871, art. 52). 


This article follows the case of SATCOWREE 
Sina v. Kuisto BANGAL ll W. R., 529 


and art. 62.—Suié for price 
of wood supplied under contruct.—A suit was 
brought by . against the Elgin Mills Company for 
recovery of the price of wood supplied under two 
contracts, each of which contained a clause by which 
the plaintiff contracted to indemnify the defendants 
for loss arising by reason of failure on his part to 
supply the wood as contracted for. No wood was 
supplied after the 11th November 1879. The suit 
waa brought on the 10th October 1882. In January 
1883, the partners of the Elgin Mills Company 
were, on their own application, brought upon the 
record as defendants. Defendants claimed 1 set-off 
as dainages for loss incurred by the plaintiff's failure 
to supply all the wood contracted for, such loss 
having arisen on the 25th October 1879 and subse- 
quently. Held thut article 53, and not article 62, 
schedule Il of the Limitation Act, was applicable to 
the plaintiff’s claim, the intention of the parties 
having been that the price of wood was not claimable 
as of right on the date of its being supplied, but 
rather when the contract. was completed by the whole 
wood being supplied, or when the contract came to 
anend. Praqi Lau v. MAXWELL 

(I. L. R., 7 All, 284 


art. 56 (1871, art. 55). 


Suit for work and labour 
done.—Cuuse of action.—Where no law, special 
custom, or agreement is shown, making the remu- 
neration on a joint contract for labour to be done 
payable in advance, the cause of action acerues from 
the time when the labour was performed, PERLADH 


SEN vo, RUNJEET Roy, W. R., 1864, 68 


Y, Suit to recover sums expend- 
ed by semindar for irrigation—In a suit to re- 
cover sums expended by the zemindar at the defend- 
ant’s request for the repair of a tank for the irrigation 
of lands held by them in common with him, it was 
contended that the suit, whether viewed as one for 
contribution or upon a contract, was barred by limit- 
ation in respect of all payments made by the zemin- 
dar more than three years before the suit. Held 
that the suit being for work and labour done at their 
request was not barred by limitation, uuder article 
56 of the Limitation Act, which applied to the suit. 
SuNDAEAM ©. Sankaka . 1. L,R., 9 Mad, 334 


art. 69 (1871, art. 58). 


See DEKKAN AGRICULTURIE8TS ACT, 1879, 
s.72 . . LL. R., & Bom,, 647 


Under Act XIV of 1859, cases of money lent or 
deposited to be repaid on demand were governed by 
clause 9 or clause 16 of section 1 of that Act, and the 
decisions as to whether the cause of action arose at 
the date of the loan or from the date of the demand 


were conflicting. 




















See BRBAMMAMAY!I Das 0. ABHAT CHARAN Cuow- 
pHey .73B.L. RB. 480: 16 W. R., 164 
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Poorno CuunpEeR Dutr 0. GoPAL CHUNDER 
Doss ; ; ‘ ; 17 W. R., 87 


Tarint PRasap GHose v. Ram KrisHna Ban- 


ERJEB 6 B. L. R., 160: 14 W. R., 224 
Nasiz nin ABDUL Hanis Fazan vo. DAYABHAI 
IrcHACHAND . : , 10 Bom., 300 
JarFREE Begum v. Magomep ZaHoor AHSUN 
KHAN : , ; . ON. W., 400 
Hexgxun v. MARIUN : . 14W.B,, 87 


deciding that it arose on demand. 


And Parpati CuakAN MOOKERJEE v. RAMNA- 
BAYAN MATILAL 
(6 B. L. R., 306: 16 W. R., 164, note 
ABDUL ALI ». TARBACHAND GuosE 
(6 B. L, R., 202 
S.C. on appeal, TaractanD Guosk v. ABDUL 
Au . 8BL.R, 24: 16 W. RB, 0.C,1 
Hineun LAL v. Depex PERSHAD 
[24 W. R., 42 
deciding it arose on the date of the loan or deposit. 
Under article 58 of the Act of 1871 the cause of 
action in cases of money lent on demand arose from 


the date of the demand, cases of money deposited on 
demand not being separately provided for. Under 


- article 59 of the present Act the cause of action in 


cases of money lent on demand arises froin the date 
of the loan; in the case of money deposited on de- 
mand from the date of the demand (article 60). 


and arts. 60 & 132.—Claim 


against insolvent estate subject to mortgage.—Suit 





for money.— Demand.—OQOn the 25th June 1874, 


A., the|father of B., having mortgaged the factory X, 
to S. g& Co. to secure repayment of 12,000 ad- 
vanced, died on the 7th September 1874, leaving a 
will whereby he appointed his wife C. sole executrix 
and devised to her factory X. On the 16th Septem- 
ber 1876 another mortgage was executed, whereby C, 
further charged X, with the repayment of further 
advances, and 2B. mortgaged factory X. as a further 
security, the mortgage containing a stipulation for 
repayment, within one month after notice, of the 
balance due in excess of R12 000, 2B. became insole 
vent in July 1862. No demand was made. On the 6th 
January 1877, a balance of 227,552 remained due, 
which with interest up to July 1882 was increased 
to R42,564. The liquidators of 8. & Co., who had 
in the meantime dissolved partnership, sought to prove 
against #.’s estate for 30,564 after deducting the 
212,000 advanced to A. Held that the claim to 
prove against the estate was in the nature of a suit, 
not to enforce payment of money charged on im. 
moveable property under article 182, Act XV of 1877, 
nor was it within article 60; but it was a suit for 
money, and was governed by article 59 of the Act. 
In THE MATTER OF AGaBEG . 12C.L. R., 1665 


art, 60. 


See the note and the cases referred to under 
article 59. 


This article (G0) is not in accordance with the cases 
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of ParBaTI CHARAN MOOKERJEE 0, RAMNARYAN 
Maria, .6 B. L. R., 806: 16 W. R., 164, note 


And Hineun LAL vo, Depex PERsHAD 
[a4 W. R., 42 


which were decided under Act XIV of 1859, 


Cause of action. — Deposit, — 
Demand.-—-Where money has been deposited by 4. at 
interest with B., repayable on demand, and interest 
is paid accordingly, the cause of action arises not 
on the date of the deposit, but on the date of demand. 
TABINI PRASAD GHosE v. RAM KRISHNA BANERJEE 

(6 B. L. RB, 160: 14 W. R., 224 


Banker and customer.— 
Principal and agent,—Cause of action.— Demand. 
—A. deposited certain moneys with B.,, a banker, 
and drew against them, but not to the ful! extent, 
the residue was employed on 4.’s account by B. 
according to an agreement between them. Held 
that, besides the ordinary relation of banker and cus- 
tomer, there subsisted also between them that of 
principal and agent; that, therefore, the right of 
action arose at the time of demand. Nasi BIN AB- 
DvuL Hani» Fazas. ». DAYaBHAI ITCHACHAND 

{10 Bom., 300 


3. ——_—_—_—__—__—— Money deposited.— Demand. 
—Cause of action.—Where a mortgagor allows the 
amount of his loan to remain in the hands of the 
mortgagee, taking a receipt for it,—Held that the 
transaction should be regarded as a deposit of money 
with a banker or agent, repayable on demand with- 
out interest, and the suit is not barred if brought 
within three years ufter demand. A suit to recover 
the balance of such moneys is in the nature of a suit 
to recover the amount of deposit. JAFFREE BrauM 


©. Manomep ZAHOOR AlISUN KHAN 
(2 N. W., 4098 


3. Cause of action.— Demand, 
— Plaintiff having received from her brothers a sum 
as av cquivalent for her share in Aer father’s estate, 
made over the money to one of the brothers (Z.) to 
be invested in the common stock for the purposes 
of trade, it being agreed that she was to reccive her 
proportion of the profits. A few years after this 2. 
died, and then a disagreement occurring in the 
family, resort was had to arbitration. The arbitra- 
tors found that certain sums were due to plaintiff 
and her sisters by the three brothers, but they were 
unable to settle how much. Plaintiff, being unable 
to recover her due, brought this suit for principal 
and profits. Held that plaintiff's cause of action 
aroso when she made her demand for the money after 
the arbitration award, and that limitation would run 


from no earlier date. HBEERUN v. Martun 
[14 W. R., 87 


4. Depostt.—Loan repayable 
on demand.—Tho word “deposit” in the Limitation 
Act XV of 1877, as distinguished from a loan, refers 
to cases where money is lodged with another under 
an express trust, or under circumstances from which 
a trust can be implied. Ram SukH BHUNJO 0. 
Baoumoyi Dast . : . 6CLR, 470 
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—————._ art. 61 (1871, art. 59). 


See 8. 19 (1871, 8, 20) —ACKNOWLEDGMENT 
OF Dents, L. R., 5 Bom., 688 


See Anr.120 , I. L. R., 18 Calc., 155 


1. Money paid at defendant's 
request.— Hindu famtly.—Debts of manager.—Iin 
the year 1867 the plaintiff, who was then living 
jointly with the defendant, who was his brother, exe- 
cuted a bond to secure the repayment of moneys ad- 
vanced to him, which moneys were applied by him for 
the joint benefit of himself and the defendant. In the 
year 1868 the plaintiff executed another bond for the 
same purpose. In 1870 the plaintiff and defendant 
separated, and the lender, thereupon, sued the plain- 
tiff upon the bond executed in 1867, and obtained a 
decree. In 1874 the plaintiff executed a fresh bond 
in favour of the decree-holder, in order to avoid exe- 
cution of the decree and to retire the bond of 1868. 
In 1877 (within three years from the date of the 
fresh bond), the plaintiff sued his brother to recover 
a moiety of the sum secured thereby. Held that the 
date upon which money was paid by the plaintiff for 
the defendant must have been before 1870, and that, 
therefore, the suit was barred by limitation under 
Act 1X of 1871, schedule II, article 69. Ramkristo 
Roy v. Muddun Gopal Roy, 12 W. R., 194, followed. 
SUNKUR PERSHAD v. GoURY PErsHap 

(I. L. R., & Cale., $21 





2, ———_—__—_——— Suit to recover balance of 
payments made on behalf of defendant.—Appro- 
priation of payments.—In a suit to recover a balance 
with reference to payments made by plaintiff on ac- 
count of defendant, where no mutual account or re- 
ciprocal demands existed, held that plaintiff could not 
recover any items due more than three years prior to 
the date on which the suit was instituted, but that he 
was entitled to apply all payments even those subse- 
quently made in reduction of so much of his claim as 
was barred. THAKOOR PERSHAD SINGH v. MOHRSH 





Lab ° . ‘ , . 24 W. R., 300 
art. 63 (1871, art. 60). 
See 8. 22 (1871, 8. 22). 
[L L. R., 2 Bom., 205 
See Ant. 120 (1871, art. 118). 
(LL. R., 10 Cale., 860 
LL. R38 All, 368 


LL.B. 7 All, 25 


Cases now provided for by this article were for- 
merly held to be governed by the general period of 
limitation for suits not otherwise provided for, which 
period was six years under Clause 16 of section 1 of 
the Act of 1859. 

It was so held in the case of a servant to whom 
money had been entrusted for a particular purpose, 
and who did not make the payment he was directed to 
make. AMJUD ALI 0. ALI Buxse . 2 W.R., 128 


AHMEDOOLLAH ». HoR CoURN PanDau 
[2 W. R., 235 
1 ————_—_———._ Suit for recovery of salary. 
— Money had and received.—The defondant, who was 


( 3293 ) 


LIMIPATION ACT, 1877, art. 62—continued. 


a butwara ameen employed by tho Collector, drew 
from the public treasury at Hackergunge e sum of 
money to pay the establishment, but failed to pay the 
plaintiff, who was a mohurrir under him. In a suit 
against the ameen for recovery of his salary after a 
lapse of three years from the time when the salary 
became due,— Held that the plaintiff’s claim was for 
money had and received on his account, and, therefore, 
he might bring his suit within six years from the date 
of such receipt. ABUAYA CHaRran Durr v. Hako 
CHANDRA Das BANIK. . &£B.L. RB. Ap., 68 


8. C, Onnoy Cuurn Dorr co. Huro CnhounvEeR 
Doss BuxEE _ ‘ . 18 W. R., 150 


2, ————_—_—_———— Suit for share of money 
had and received.—A., B.. and C. being joint credit- 
ors of D., A. and B. received, in 1856, a payment on 
account in respect of their share in the debt. D. 
having made default in payment of the balance, 
separate suits were brought against him by 4., B., 
aud C. The Court having held that the payment 
was a& payment te all, 4. and 8B. recovered more 
than their share, and C. recovered less. A family 
suit for partition between 4., B., and C. was, in 
1862, compromised, and it was agreed that all clains 
between the partics should be considered as settled ; 
but it was agreed that if C. should, out of an appeal 
brought by him against D., have any claim against 
A, and B., that should be reserved. C.’s appeul was, 
in 1863, unsuccessful, and in 1864 he brought an 
action agwinst 4. and B. for his share of the money 
paid in 1856. Held that he was entitled to recover 
the amount which 4. and B. had recovered against 
D. in excess of their claim, and that the suit was not 
barred by the law of limitation. LurTr Art Kian », 
AFZALUNISSA BEGUM : - OBL R., 348 

(8. C.16 W. R., P. C., 20 


reversing case in LorF ALI KuAwn v. AFZULOONISSA 
Beaum , . - ‘ . SW.R., 118 


3. ————_—_—_————— Suit for money had and 
received by one of joint decree-holders.—A dccrce 
obtained by A. and B. was transferred hy B. to C. 
without the knowledge of A. C. executed the decree, 
and 4. subsequently sued C. for his share of the 
proceeds. Held that if A. had any cause of action 
against C. it would be for money had and received to 
A,’s usc; and the suit would be governed, as to limit- 
ation, by Act IX of 1871, schedule II, clause 60. 
But,—Aeld A. had no cause of action against C. but 
only against B. WeEBOR ALI v, GADDAI BEHARI 

{2 C. L. R., 165 


——— Suit fo recover money 
obtained by collusion and fraud.—A wsuit for the re- 
covery of money obtained by fraud and collusion is a 
suit'for money received by a defendant for the plain 
tiff’s use, and therefore, under article 60 of the second 
schedule of Act IX of 1871, is barred unless brought 
within three years of the date when the money was 


received. RaGHUMONI AUDHICARY ». NILMONI 
Sineu Dzo . " _ LL. BR. 2 Cale, 8838 
5. and art. 147.— Suit for 





over-payments under agreement.— Deposit.— Where 
there was a contract between plaintiff and defendant, 


Be | 
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that defendant should purchase a dwelling-house be- 
nami on account of plaintiff, and reconvey it to plain- 
tiff on his paying up in instalments a certain sum of 
moncy with interest; and plaintiff, seven years after 
his last payment, sued to recover some payments 
which he had made in excess of his agreement, and 
the first Court dismissed the suit as being barred by 
limitation; but the second Court decreed the suit on 
the plea that the plaintiff's payments were deposits, 
and fell within article 147 of the schedule of the Law 
of Limitation,—Zfeld by the High Court that article 
147 applies to deposits recoverable in specie; that 
plaintiff's ie rset in this case was 8 simple over- 
payment; and that the recovery of it was barred by 
limitation under article GO. Rapua Nara Boss ». 
Bama CHUBN MOOKEBJEE . . 25 W. R., 415 


6. ——_—__—————- and art, 118.— Sut? for 
money received by defendant to plaintiff’s use.—Cer- 
tain immoveable property was attached in execution of 
® money-deeree held by 4., dated the 22nd August 
1871, on the Ist April 1872. The sume property 
was subseyucntly attached in execution of a decree 
held by B., dated the 19th August 1871, which 
directed the sale of the property in satisfaction of a 
charge declared thereby. The property was sold in 
execution of this decree, The Munsif directed that 
the proceeds of the sale should be paid to B, A., who 


_ claimed them on the ground that he had first attach- 


ed the property, appealed against this order, The 
Judge, declaring that A, was entitled to the proceeds, 
reversed the Munsif’s order. 4, then obtained an 
order from the Munsif directing B. to refund the 
money, which he did, and it was paidto 4. 3B. sued 
A, to recover the moncy by establishment of his prior 
right to the saine, and for the cancelment of the 
Judge’s order, alleging that the same was made with- 
out jurisdiction, ZZeld (by a majority of the Full 
Hench) that the suit was one for money recoived by 
the defendant for the plaintiff’s use, and was therefore 
governed by clause 60, schedule I of the Limitation 
Act. Per Stuart, C, J., and Spanxig, J.—That 
the suit was not such a suit, but was one for which 
no period of limitation was provided elsewhere 
than in clause 118 of the schedule, and that it was 
governed by that clause. RAMKISHAN v. BUAWANI 
DAs . ‘ . ; ~ iL. R., 1 All, 383 


V0 ———— «(Suit for dumages.—Suit 
for money received to plaintiff’s wse.—The holder 
of a decree for money, which had been sold in the 
execution of a decree against him, sued the anction- 
purchaser, the sale having been set aside, for the 
money he had recovered under the decree. Held 
that the suit was not one for damages but for money 
payable by the defendant to the plaintiff for money 
received by the defendant for the plaintiff’s use, to 
which the period of limitation applicable was three 
years. LHAWANI KUAk v. Rikut Kam 
{I.L. B.,2 All, 854 
See also RAMKISHEN vo. BHAWANI 

(I. L. R., 1 AL, 333 


8. and art, 120,— Suit for 
money received Ly the defendant for the plaintiff's 
use.— Fraud.—The plaintiff claimed, as an heir to N., 


5.N 
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deceased, a moiety of moneys which at the time of 
NV.’s death were deposited with a banker and which 
the defendant, the other heir to W., had received 
from such banker. Held that the suit was one for 
money received by the defendant for the plaintiff’s 
use, to which the limitation provided in article 62, 
schedule II of Act XV of 1877, applied, and not one 
to which the limitation provided in article 120 
applied. Kunpun Lax o. BANs1 Duar 
(I. L. R., 3 All, 170 
9. Failure of consideration.— 
Suit for money had and received for the plaintiffs 
use.—Debt.—Yrior to September 1879, pecumiary 
dealings took place between D. and B., resulting in 
a debt due by the former to the latter of R33,000, 
for money lent. Negotiations were carried on 
between the parties as to the mode in which the 
debt should be liquidated ; and, on the 1st ‘Septem- 
ber 1879, it was arranged that D. should cxecute a 
sale-decd conveying to B. certain immoveable property 
for 255,000, and that B. should pay this amount by 
giving D. credit to the extent of the debt, and pay- 
ing the balance in cash. In August 1880, D. sued 
B. for specific perfo mance of the contract, which, he 
alleged, had been suttled and executed for the sale of 
the property. 3B. in defence alleged that, although 
certain terms and conditions as to the sale had been 
definitely scttled for embodiment in a formal sale- 
deed, it was only subject to these terms and condi- 
tions that he had been prepared to complete the trans- 
action, and that, as thoy bad been omitted from the 
document executed by DV. on the Ist September 1879, 
he had never accepted that document. In March 
1884, the High Court, on appeal, dismissed the suit, 
holding that the parties had never been ad idem with 
reforence to the contract alleged by D., and that the 
document of the Ist September 1879 had never been 
finally accepted so as to be binding and enforceable 
by law. In September 1884 2B. sued D. for recovery 
of the sum of 238,000, with interest. He contended 
that, under the terms of the arrangement made on 
the lst September 1879, the debt of R33,000 then 
owing to him changed its character ; that it was no 
longer merely the old balance duo by the defendant, 
but having been credited in tho latter’s books, should 
be treated as a payment by him (the plaintiff) as a 
deposit on account of the sale; that the suit was 
therefore one for money had and received by the de- 
fendant to the use of the plaintiff; and that the 
cause of action did not arise until the contract failed, 
by reason of the decree of the High Court on 14th 
arch 1884, dismissing the suit for specific perform- 
ance, eld that this contention must fail, and the 
debt must be treated as the old balance due by the 
defendant to the plaintiff, inasmuch as by the terms 
of the agreement itself which the plaintiff set up no 
deposit was payable, and the price was not to be paid 
till the completion of the contract, and inasmuch as 
the plaintiff, in demanding payment, after the nego- 
tiations had failed, demanded it simply as for the 
balance of the old debt, and not as for the return of 
a deposit. Held, further, that the lst September 
1879, upon which the contract set up by the plaintiff 
was alleged to have been completed, was the latest 
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possvle date upon which! the debt could be said to 
ave become due, and that, inasmuch as the present 
suit was not brought until the 8th September 1884, 
it was barred by limitation. Duum Sineu v. GANGA 
Ram. ° . - LB.R,8 All, 214 


10. ——_—_—_—_—_————- and_ arts. 97, 120.— 
Suit for money paid by a pre-emptor under a decree 
Jor pre-emption which has become void.—Sust for 
money had and received for plaintiff's use Suit for 
money paid upon an existing consideration which 
afterwards fatls.—Pending an appeal from a decree 
for pre-emption in respect of certain property condi- 
tional upon payment of #1,595, the pre-em ptor decree- 
holder, in August 1880, applied for possession of the 
property in execution of the decree, alleging payment 
of the #1,595 to the judgment-debtors out of Court, 
and filing a receipt given by them forthe money. This 
application was ultimately etruck off. In April 1881, 
judginent was given in the appeal, increasing the 
amount to be paid by the decree-holder to R1,994, 
which was to be deposited in court within a certain 
time. The deerce-holder did not deposit the balance 
thus directed to be paid, and the decree for possession 
of the property accordingly became void. In 1882, 
the decree-holder assigned to K. his right to recover 
from the judgment-debtors the sum of 21,595 which 
he had paid to them in August 1680. In December 
1883, K. sucd the judgment-debtors for recovery of 
the R1,595 with interest. Held that article 62 of the 
Linitation Act did not’ govern the suit, but that 
article 97, and, if not, article 120, would apply, and the 
suit was therefore not barred by limitation. Kost 
Ram v. Istan Das. . Lik. 8 AlL, 278 

li, ——_—_—_-—_—_——- and art. 182.—Suwit to 
establish right to heredttary allowance.—The parties, 
who were desais of Mohudha in addition to their 
* desaigiri”’? allowance, enjoyed an allowance called 
“amin sukhdi.”” In 1847 the plaintiff sued the de- 
fendant’s father and the Collector of Kaira for a 
share of the allowance ; but as the whole of it had 
been reserved by the Collector to the defendant’s 
father us the officiating desai, the suit was rejected 
under Act XI of 1843. In 1866 an arrangement was 
come to under which a sum of #40-2 was to be an- 
nually available over and above the remuneration of 
the officiator. On the 9th July 1867 the defendant 
received this sum for the first time. In 1873 a new 
arrangement was effected under which the service 
was abolished, the Government resuming half of the 
allowance and giving up the other half freed from 
service unconditionally to the desais. On 4th Octo- 
ber 1878, the plaintiff brought this suit to establish 
his right to a share of the moiety of the amin 
sukhdi allowance given to the desais by the Govern- 
ment, and to recover his share of the amount received 
by the defendant. Held that the plaintiff’s cause 
of action in this suit arose on theday when the offi- 
ciating desai received the surplus of the allowance 
freed from the condition of service and available for 
distribution amongst the desais as alleged by the 
plaintiff, and the suit having been brought within 
twelve ycars of that day was not time-barred. That 
the limitation of three years under article 62 of the 
Limitation Act XV of 1877, Schedule II, and not that 
of twelve years under article 132, was applicable 
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to a claim by one sharer against another to recover 
arrears of an allowance attached to a hereditary office, 
and not more than three years’ arrears of the amin 
sukhdi allowance could, thorefore, be awarded. 
Desar MANEKLAL AMRATLAL 0, Dusal SHIVIAL 
BrRoGitaL . : -. LOR, 8 Bom.,, 426 


12. Suit by sharer of kak 
against another sharer.— Desaigiri allowance.—A 
suit by one sharer in a vatan against another sharer 
or alleged sharer who has improperly received the 
plaintiff’s share of the “hak” is a suit for money 
received by the defendant for the plaintiffs use, and 
the period of limitation is three years ag prescribed 
by article 60 of the Limitation Act,1871, HARMUKH- 
GAURI v. HanisuxHPrRasaD .I. L, R., 7 Bom., 191 


18. Suit to recover arrears.— 
Suit for money had and received.— Deshpande vatan. 
— Suit by one sharer against other.—Where a person 
having previously obtained a decree declaratory of his 
title sues his co-sharer in a deshpande vatan, who is 
bound by the decree to recover arrears, his suit ia 
® suit for monoy had and received by the defendant 
to the plaintiff’s use ; and the period of limitation is 
three years as prescribed by article 62, schedule II of 
Act XV of 1877. Non-participation of profits by the 
plaintiff for more than twelve years from the date of 








the previous decrce does not extinguish his title and - 


he can recover arrears for three years preceding the 
date of his suit to recover them. Duonasn Vanvst 
e. BANSIDHARBAL . ; I, L. R., 9 Bom.,, 111 


14. Money received.— Trust 
Sor specific purpose.—R. sued his father and brothor 
A. for partition of the family estate and obtained a 
decree by which he was entitled to recover, inter alia, 
one third of a debt due to the family. In May 1878 
the debtor, having received no notice of 2.’s claim, 
paid the debt to the father. The father died and his 
eatate came into the possessionof 4. Held, in a suit 
brought by 2. in July 1881 against 4. for one third 
of the debt, that the moncy received by the father was 
not held in trust for a specific purpose, and that the 
euit was barred by article 62 of schedule I1 of 
the Limitation Act. ARUNACHALA PrLiat v. RaMa- 
SAMYA PILLAI . ‘ LL. R., 8 Mad, 402 


16. ——————_———— and art. 127,.—Joint 
Hindu family.—Separation.—Joint property. 
After the separation of P. and Z!, two members of a 
joint Hindu family, certain bonds continued to be 
held by them jointly. Four years after the separation, 
P, obtained a decrec in reapect, of one of these bonds 
(which had been obtained in his name alone), and 
realised the amount decreed in the same year. Eight 
years afterwards, 7. brought a suit against P. claim- 
ing to be entitled to a share in the money realised. 
Held that article 62, and not article 127, of schedule 
II of the Limitation Act was applicable to the suit. 
THAKUR PRASAD v. Parras . I. L, RB. 6 All, 442 


16, —————_—— and art. 100.— Suit for 
money received by defendant to plaintiff"¢ use.— 
Vatandars Act, ITT of 1874, s. 8,—Under section 8 
of the Vatandars (Bombay) Act, III of 1874, the 


il 
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Collector passed an order, that a contribution should 
be paid by the holders of a part of the shetsandi 
vatan towards tho annual emolument of the office- 
holder, As payment was not made, he caused the 
defaulters’ moveable property to be sold on the 18th 
May 1881 as for an arrear of land revenue, and part 
of the sule-proceeds to be paid over to the office- holder. 
The defaulters had, in the meantime, appealed to the 
Revenue Commissioner, who eventually, on the 17th 
December 1881, amended the Collector’s order by 
reducing very considerably the amount of contribu- 
tion to be paid to the office-holder. Thereupon the 
defaulters filed a suit on the 9th April 1884 to 
recover from the office-holder the difference between 
what he had received under the Collector’s order and 
what he ought to have received according to the 
Revenue Commissioner’s order. Held that the suit 
was one for moncy had and received by the defendant 
to the plaintiff’s use, and, as such, governed b 
article 62 of schedule IT of the Limitation Act (X 
of 1877). Lapsi Naik v, Musant 

(I. L. R., 10 Bom., 665 


17. Suit by deshmukh for de- 
ductions by Collector from watan.—Whiore a Col- 
lector in the year 1854 employed certain karkuns 
to assist a deshmukh in the performance of his duty, 
deducting the amount ‘of their pay from the desh- 
mukhi watan, but failed to show that the employ- 
ment of such karkuns was necessary, it was held that 
the deshmukh was entitled to recover the amount 
so deducted from his watan, as money received by the 
defendant to tho use of the plaintiffs and not as an in- 
terest in immoveable property ; that his cause of action 
was not barred in 1870, for that a new cause of action 
in respect of such deductions accrucd each year in 
which the deduction was mado, and that six yoars’ 
arrears of such deductions could be recovered under 
section 1, clause 16 of Act XIV of 1859. Raneosa 
Nalk 0, COLLECTOR OF RATNAGIRI 

(8 Bom., A. C., 107 


18. and art, 132.—Suit for 
money value of fined quantities uf grain payable by 
tenant to landlord.—Nature of such claim for pur. 
poses of limitation.—Suit to enforce payment of money 
charged on land.—Immoveatle property.— Niban- 
dha.—Money value of goods.—An inumdar, ‘in a 
suit against his tenant, established his right to the 
money value of 8 fixed quantity of grain to be 
paid to him yearly by his tenant, and subsequently 
brought this suit to recover from his tenant the 
arreara of such payments for ten years at the market 
rate prevailing in the last month of cach of those 
years. The defendants contended that arrears for only 
three years were recoverable under the Limitation Act 
(XV of 1877), and that the rates applicable to ascer- 
tain the amount were the Government auction rates, 
Held that the plaintiff's right would, under the Hindu 
law, be “‘nibandha,” and would under the law rank 
for many purposes as immoveable property, but that 
a different principle applied to sums realised and be- 
come payable in the hands of him who realised them 
to the intended recipient. The interest or Jural rela- 
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tion of right of such recipient was nibandha, but th® 
particular sum due to him was either money receiv 
to his use, or payable on a contract, and money whic 
would remain due, though the grant constituting th® 
nibandha were cancelled and had ceased to exist after 
the realisation of the money. It being thus distin- 
guishable from the original right which produced it, 
the claim in this suit was barred by limitation after 
three years. Money valuc means the market value, 
that for which the grain would actually sell, not a 


merely arbitrary value called auction rates. MOoR- 
BHAT PUROHIT v. GANGADHAR KARKARE 
(I. L. R., 8 Bom., 234 








19. Money deposited for repay- 
ment on a contingency.—The period of limitation for 
a suit to recover money deposited by the plaintiff with 
the defendant, upon the understanding that it will be 
returned in a certain event, should be calewlated, not 
under article 116, but under article 62 of schedule II 
of Act XV of 1877. Such period begins to run on 
the happening of the event. 
THakook Natu Luxer 


(i. L. R., i Calc., 880: 6 C, L. R., 355 
art. 63 (1871, art. 61; 1859, s. 1, 
cl, 9). 








Suit for interest.—Suit for 
money payable on demand.—Suit for money de- 
posited payable on demand.—The plaintiff in this 
suit. deposited certain money with the defendants, 
av tirm of bunkers, on the 80th August 1863, On the 
2nd January 1867, un account was stated and a balance 
found to be due to the plaintiff consisting of the ori- 
ginal deposit, and interest on the same calculated at 
six per cent. per annum, On the 11th February 
1876, the defendants having proposed to pay the 
plaintiff such balance, together with interest on the 
original deposit, from the 2nd January 1867 to the 
16th February 1876, calculated at four per cent. per 
annum, the plaintiff demanded that she should be paid 
such interest at the rate of six per cent. per annum. 
The defendants refused to accede to this demand on 
the 14th February 1876, and on the 17th of the same 
month they paid the plaintiff such balance with such 
interest calculated at the rate they proposed, viz., four 
per cent, On the 11th February 1879 the plaintiff 
brought the present suit against the defendants in 
which she claimed the sum representing the difference 
between such interest calculated at four per cent. and 
vix per cont. ; alleging that her cause of action arose 
on the 14th February 1876. Held that the suit could 
not be regarded as either onc for moncy lent under 
un agreement that it should be payable on demand, 
or one for money doposited under an agreement that 
it should be payable on demand, but must be 
regarded as one for a balance of money payable for 
interest for money due, to which clause 9, section 1 
of Act X1V of 1859, article 61, schedule II of Act IX 
of 187], and article 63, schedule II of Act XV of 1877, 
had succossively applied, and the suit was barred by 
limitation. Makunpr Kvar rv. BanKkisugn Das 

{1.L. RK. 3 AIL, 328 
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art. 64 (1871, art. 63). 


See Ant. 85 (1871, ant. 87). 
[lL L. R., 5 Cale., 759 


See GUARDIAN—DUTIES AND POWEES OF 
GUARDIANS . : C.L. R., 112 


L —— Account stated, Signature 
to.—An account stated, within the meaning of arti- 
cle 62, schedule II of Act IX of 1871, need not be 
signed by the debtor. TakIngy Courn NunDY ». 
AppUR ROHOMAN . - . 2C.L.R., 346 


2. Account stated.— Simulta- 
neous verbal agreement.—Simultaneous written 
agreement.—A simultaneous verbal agreement can- 
not extend the ordinary period of limitation for a 
suit on an account stated. An agreement to extend 
the period must be in writing, and signed by the 
defendant or his agent. Daapvusa v. SHAMAD 

(I. L. R., 8 Bom., 642 


3. —— Suit on account stated.— 
Acknowledgment in writing.—It is not necessary, in 
a suit on an account stated, to entitle the plaintiff to 
recover items of the debt which became due three 
years before suit, that the defendant should have 
acknowledged the accounts in aa Nanp Lat 
vw. Nair Ram , N. W., 105 


4, Suit on accounts stated 
orally or in writing.—The period of limitation for 
suits on accounts stated is the same whether the 
accounts are stated verbally or in writing, and is 
governed by Act XV of 1877, schedule II, clause 64. 
AKBAR vo. KHAN 

[I. L. R., 7 Cale. 256: 8 C, L. R., 533 


Under Act XIV of 1859 it was held that unless 
the original right had been kept alive by a written 
acknowledgment, or the transaction of adjustinent 
of account amounted to a new and distinct contract, 
limitation ran from the date of the original debt for 
the balance of which the suit was brought. Kun- 
HYA LALL v. BUNSEE 

(Agra, F. B., 04: Ed. 1874, 71 


5. Verbal admission of cor- 
rectness of account.—A mere verbal admission of 
the correctness of an account, the items of which 
were barred by the Act, was not sufficient to create 
a new starting-point. SUBBARAMA »v. EastuLu 
MutrusaMI ‘ ‘ ‘ . 8 Mad, 378 


6. Signing and adjustment of 
account.—Semble,—That the adjustment and sign- 
ing of an account by the defendant was held to be 
a sufticient contract in writing to satisfy the require- 
ments of clause 9 of section 1 of the Act of 1859. 
UMEDCHAND HUKAMOHAND eae LaL- 























CHAND . ‘ : ‘ Bom., O. C., 16 
Sce Brooks v. GIBBON , . 1OW. RB. 244 
7. Settlement of accounts.— 


Admission of balance.—New contract.—Where a 
settlement of accounts is made between a commis- 
sion agent and his principal, and a sum found and 
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admitted to be duc by one to the other, the date on 
which this is done might be regardod as that of a new 
contract to pay within the meaning of Act XIV of 
1859, section J, clause 9, from which limitation could 
be counted. Bisssssun Gir v. SEER KISHEN SHAHA 
CHOWDHRY . . 24 W.R., 440 


BENARSEE Doss ». KHoosnaL Cuunpd. Kuoo- 
SHAL CHUND v, PALMER 
[2 Agra, Pt. II, 170 


8. Suit for balance of account 
on allegation of account stated.—Fresh contract to 
pay.—To render an agreement, come to orally for 
the payment of the balance of an antecedent debt on 
a settlement of accounts, available in support of a 
suit brought after the expiration of the period of 
limitation applicable to such debt, it must be clearly 
shown to have amounted to a new valid contract to 
pay the balance, which extinguished the original 
cause of action, HIRADA KARIBASAPPAH 0. (iADIGI 








MuDDAPPA ;. : ; . 6 Mad, 197 
See RAMKRISTO PauL CrowpgERY v. Hurry Dass 
Koonpoo . =Marsh., 219:1 Hay, 569 


0. Account settled and balance 
struck.—New contract.—Where an endorsement 
on a bond showed that an account was made up, 
a balance struck, and that it was agreed to be paid 








ata future day with interest,—Z/feld, in a suit for. 


the amount as due on an acknowledgment made on 
the bond, that it was not an acknowledgment, but a 
contract by which time was given for payment, and 
limitation ran from the date specified for payment. 
BissUMBHUE Sul vo. Buxro Beparu. HossKin 

[17 W. R., 4086 


10. Adjustment of accounts.— 
Demand.—In order that an unsigned adjustment and 
settlement of accounts may operate to give a fresh 
starting-point from which limitation commences to 
run, there must be cross-demands, the striking of 
the balance between which constitutes a new consi- 
deration for the promise on the part of the person 
against whom the balance is found to pay the hal- 
ance so settled. Mulchand Gulabchand v. Girdhar 
Madhav, 8 Bom., A. C., 6, followed. HARGOPAL 
PremMsvxUDAsS v. ABDUL Kuan Hast MciamMap 

[9 Bom., 429 


In the case there followed it was held that where 
there had been a running account between the plaintiff 
and the defendant consisting of advances made by the 
former, and part-payments by the latter, the plaintiff 
was entitled to recover only in respect of advances 
made by bim within three years preceding the in- 
stitution of his suit, but he had a right to appropriate 
any payments made within that time to the requc- 
tion of the general balance, even though the re- 
covery of such balance was barred by time, Mot- 
CHAND GQULABCHAND v. GIRDIAR MADHAV 

[8 Bom., A. C., 6 


1L Account stated.—Signed 
balance of account.—Acknowledgment.—A sum of 
money was deposited with the defendant’s firm in 
1857, Three years afterwards interest was paid by 
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the firm, which was debited in the ledger to the 
creditor against a credit of » like amount. In 1876 
a balance was struck, and carricd to another account 
signed by the defendant, and acknowledging the 
same to be “due for balance of old account.” In 
1878 the account was again balanced, and the balance 
again transferred to a fresh account similarly signed. 
Held that the transaction did not amount to an 
account stated within tho meaning of article 62, 
schedule IL of Act IX of 1871, or article 64 of 
schedule Il of Act XV of 1877, and was no more 
than a mere acknowledgment, which, as the suit 
had then long been barred by limitation, was of no 
avail, An account etated, in the true sense of the 
term, and in the sense employed in the above-men- 
tioned sections of the Limitation Acts of 1871 and 
1877, is where several items of claim are brought 
into account on either side, and being set against one 
another, a balance is struck, and the consideration 
for the payment of the balance is the discharge on 
cach side, cach party resiguing his own rights on the 
suns he can claim, in consideration of a similar 
abandonment on the other side, and of an agreement 
to pay, and to receive in discharge, the balance found 
duc. NAUANIBAI vo. Natnuo Buav 

[I.L. R., 7 Bom., 414 


12. ———————___—___— Khata, Suit on a.—Limit. 
ation.—Acknowledgment.—Construction.—A klata 
consisting of one item only on the debit side, and 
bearing the mark of the debtor, held to be a mere 


acknowledgment, and not an account stated. ‘Trt- 
BILOVAN GANG4RAM v. AMINA 
[I. L. R., 8 Bom., 516 


13, ——————_—————_ Suit for money on account 
stated.—On the 9th October 1875, the book contain- 
ing the accounts between the plaintiff and the de- 
fendant, kept by the plaintiff, was examined by the 
parties, and a balance was struck in the plaintiff's 
favour which was orally approved and adinitted by 
the defendant. On the 2nd April 1877 the plaintiff 
sued the defendant for the amount of this balance 
“on the basis of the accourt-book.” J7edd that the 
suit was in effect one on accounts stated falling within 
article 62, schedule Il of Act IX of 1871, and could 
be brought within three years from the 9th October 
1875 for the total balance struck, and being so 
brought was within time, NAN Ram », Ram 
PRASAD ; I, L. R., 2 All, 641 


14, Suit for money due on 
accounts stated.—“ Title” acquired under Act 1X of 
1871.— Suit for money lent.—The plaintiff sued the 
defendant for money due upon accounts stated be- 
tween them in December 1874 when Act IX of 1871 
was in force, Such accounts were not signed by the 
defendant. The suit was instituted after Act XV of 
1877, which repealed Act IX of 1871, had come into 
force. Held that the plaintif’s right to sue upon 
such accounts within three years from the date the 
same were stated was not a “title” acquired under 
Act IX of 1871, within the meaning of section 2 of 
Act XV of 1877, which, under the provisions of that 
suction, was not affected by the repeal of Act IX of 
187], and the suit was not governed by the provisions 
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of Act IX of 1871, but by those of Act XV of 1877, 
and that, therefore, the accounts not being signed by 
the defendant, the plaintiff could not claim the 
benefit of article 64 of schedule II of the latter Act, 
but must be regarded as suing merely for money lent. 
THAKURYAL v. SHEO SINGH Rar 

[i. L. R., 2 AIL, 872 


1b. Statement of account un- 
signed,—Cause of action.—The plaintiffs claimed 
on a statement of account in writing dated the 18th 
October 1877: this statement of account was not 
signed by the defendant. The date of the institution 
of the suit was the 30th September 1880. A Divi- 
sion Bench of the High Court held on the appeal, on 
the case coming up before them on the 18th October 
1877, that the suit was not based upon any express 
contract made between the partics; and that the 
transaction which took place on that date did not 
constitute an implied contract, and that, therefore, 
these contentions were not open to the plaintiffs, but 
the Court referred the question whether the plain- 
tiffs’ claim, so far as it was based on the statement of 
account on the 18th October 1877, fell within article 
64 of schedule IL of Act XV of 1877. Held, by 
Mirren, Prinskr, 61d MoDoney, JJ.—That the 
question referred was a matter of limitation arising 
in the case which had not been decided in the order 
of reference, and without such a decision the case 
could not be disposed of, and as to that point, that 
the statement of account not being signed by the de- 
fondant, did not fall within the terms of article 64 
of schedule Jl of Act XV of 1877. Held, by 
Gaxnrn, C.J., and Torrrennam, J.—That the Division 
Bench having held that the transaction afforded no 
basis for a suit had disposed of the case, and the 
uestion referred was therefore immaterial. DUKHI 

Sani ». MATOMED BikHU 
{I. L. R., 10 Calc., 284:13 C. L, R., 445 


16. Account stated.—Agree- 
ment to pay debt by instalments.—Suit for whole 
amount due.—A. being the holder of a decree against 
B., B., onthe 7th July 1876, entered into a kistibandi 
and filed it in Court, setting out that he would pay 
off the debt due under the decree by certain instal- 
ments, and that, in default of payment of one instal- 
ment, the whole amount of the debt might be re- 
covered by taking out execution of the decree. By 
the kistbandi certain immoveable property was 
pledged to secure the debt, but the kistbandi was not 
registered. 3B. failed to pay the first instalment, 
which fell duoc on the 14th August 1875; and 4., on 
the 19th June 1878, applied for execution of his 
docree, but the application was refused, and 4. refer- 
red to a regular suit. In a suit brought by 4. on 
the 29th January 1879 against B. for the whole 
dobt due under the decree,—Held that, inasmuch as 
no appeal had been preferred against the order dis- 
allowing exccution, 4. was bound by that decision ; 
but that the suit might be taken to be one for an ac- 
count stated in writing with an agreement for pay- 
ment at a certain stated period of time as regards the 
instalments due, which were not barred by limitation ; 
the suit as regards the instalments which had not fallen 
due being premature, and those previous to the 29th 
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January 1876 being barred by article 64 of the 
Limitation Act. Baexnan Dosey vo. RasRoor 
Koozsr ‘ ; . LLR, 8 Calc. 912 


17. Suit on adjustment of ac- 
count between landlord and tenant on default in pay- 
ment of rent.— Beng. Act VIII of 1869.—Where, 
in consequence of default in the payment of rent, an 
adjustment of accounts was entered into between 
landlord and tenant, and a balance found to be due 
from the tenant,—Held that an action to recover 
such balance with interest was not a suit for arrears 
of rent under Bengal Act VIII of 1869; but a suit for 
the recovery of money on account governed by the 
provisions of the Limitation Law, schedule I], article 
62. DOoLEE CHAND v. Goor DyaL Sincu 

[24 W. R., 218 


18. Suit on account stated by 
guardian as agent of minor.—A suit on an account 
stated against a minor cannot succeed unless it 
be shown that the act of the guardian acting as 
agent in the matter of the settlement of account is 
beneficial to the interests of the minor. AzuDDIN 
Hossk1n 2. LLoyp ; - I8CLRkR, 113 


art. 65 (1871, art. 63). 


See ART. 95 (1871, arr. 95). 
[12 Bom., 238 


See Ant. 116 . I. L. R., 3 All, 712 


Surety on bond undertaking 
to pay “eventually,”’—A. verbally became surety 
upon a bond executed by B. for repayment, in May 
1872, to the plaintiff, of certain advances, promising, 
“if B. does not pay eventually (shesh projunto) I will.” 
Default was made, and in April 1878 the plaintiff 
filed a suit against both B. and 4., the suit being 
clearly barred as against the latter. Held that the 
words “shesh projunto” could not be taken as limit- 
ed to the time specified in the bond, and that the 
lower Court, in order to determine whether the suit 
was barred against 4., must find upon the evidence 
when a demand was made upon him for payment, and 
then apply article 65 of Act XV of 1877, schedule 11. 
BisHUMBER Dry Poppak v. HuNGsHEsSHUE Moo- 

















KERJEE ; ; , . 4C,L.R.,, 34 
art. 66 (1871, art. 65). 
SeeAnt.116 . LL. RB. 8 All, 276 


L Claim not based on single 
bond.—The limitation provided in article 66 of 
Act XV of 1877 is not applicable to a suit in which 
the claim is not based on a single bond, 1.¢., a bond or 
written engagement for the payment of money, with- 
out a penalty. LACHMAN SINGH v. KRSRI 

{i. ke. R., 4 ALL, 3 


2. Bond.—Interest payable 
monthly.— Payment at a specified date,—Limit- 
ation Act, 1871, art. 75.—The defendant executed a 
bond, which provided that interest should be payable 
monthly, and that the principal should become due 
within six months from the date of execution; the bond 
contained w clause to the effect that if the interest 
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should not be paid according to the terms of the 
bond, or if the creditor should feel any doubts as to 
his being able to realise the principal, he should not 
be bound to wait until the expiry of the six months 
in order to bring his suit, but should be at liberty to 
realise the principal and interest in any manner he 
might choose,—Held that a suit on the bond brought 
within three years from the date of the day specitied 
therein for payment, was not barred by limitation, as 
the case fell under article 65 of schedule II of Act 
IX of 1871, and not under articlo 75 of schedule II 
of that Act. Narain Banu v. GourI PersHap 
Bras 3 ; ‘ . LL.R., & Cale., 21 


art. 67 871, art. 66). 
See Art. 75 . Lua.k,, 3 All, 322 


See DxKKKAN AGRICULTURISTS RELIEF 
Aot, 1879, 8. 72. 
[I. L. R., 9 Bom., 461 


art. 68 (1871, art. 67). 
See Ant.75 . I.L.R,,2 All, 322 


art. 68 (1871, art. 68). 
——_—_—_—_—__——— Bill of exchange.—Dishonour 
of bill.—Suit against acceptor.—M., on the 12th 
October 1855, drew a bill of exchange, payable three 





months after date, in favour of B., which was accepted | 


by J. Before the bill became due B. endorsed it to P., 
who again endorsed it for full value to M. B. f Co., of 
which firm M. Z. was a partner, M. D. & Co. dis- 
counted the bill with @., who presented it at maturity 
to J., who dishonoured it. G@. thereupon sued Jf. Z., 
and recovered a decree, which MZ, Z. satisfied. AL Z. 
thereupon brought the present suit, on the 18th Feb- 
ruary 1865, against J. as the acceptor of the bill for the 
amount he paid under G.’s decree. Held (confirming 
the decision of Norman, J.) thut the suit was barred 
by limitation, the plaintiff’s cause of action having 
accrued when the bill became payable and the ac- 
ceptor refused to pay. Momgnpro LAL Bose ». 
Japup KissEn SINGH . 14 W. R., 0. C., 5 


S. C. in the Court below . Bourke, O. C., 167 
——- art. 72 (1871, art. 71). 


————— Promissory note “after siz 
months when demand was made.” — Necessity of de- 
mand,—Where a promissory note was made payable 
“after six months, whenever the payee should demand 
the same,” with interest, it was held that the law of 
limitation began to run upon the expiration of six 
months from the date of the note. JEAUNIssA LADLI 
BeaaM SAHEB v. MANIKJI eT Bo 








7 Bom., O. C., 36 
See MADIAVBHAI SHIVBHAN 2. FATTESING NuTHA- 
BHAI . , : , - 10 Bom., 487 


art. 78 (1871, art. 72). 
Sees.2 . . Li.R. 3 Mad,, 118 
See Ant.120 . LL. R., 6 Mad., 290 


L Promissory note -payable 
on demand.—Under Act XIV of 1859, the period 








DIGEST OF CASES. 


( 3806 ) 


LIMITATION ACT, 1877, art. 78—continued., 


of limitation on a promissory note payable on demand 
commenced to run from the date of the note and not 
from the date of demand. Vinayak GOvVIND »v. 
BaBad1. , : ; L. R., 4 Bom., 230 


HEMPANMAL v. HANUMAN . . & Mad, 4728 


TaRACHAND GHOSsB v. ABDUL ALI 
(8 BL. BR. 24: 16 W. R., O, C., 1 


S. C. in Court below. ABDUL ALI e. TARACHAND 
Guosk . ‘ , - CBL. R., 208 


The Act of 1871, however, altered the time from 
which the cause of action arose in such a case to the 
dato when the demand was made; but under the 
present Act the law was again altered and now re- 
ming as it was held to be under the Act of 1859. 


2. —————-——— Promissory note payable 
on demand.—Cause of action.—The defendant gave 
the plaintiff a promissory note on the 5th August 
1869, payable on demand with interest at 5 per cent. 
per annum. No sum either in respect of principal or 
intercst was paid on the note, and payment was 
demanded for the first time in November 1875. Act’ 
X1V of 1859 contained no provision as to the date of 
the accrual of the cause of action in a suit on a pro- 
missory note payuble on demand, but Act LX of 1871, 
which repealed Act X1V of 1869, and which applied 
to suits brought after the lst April 1873, provided 
that the cause of action in such a suit shall be taken 
to arise on the date of the demand. In a suit 
brought on the note after the demand,— Held that the 
cause of action arose at the date of the note, and as 
@ suit on it would have been barred under Act XIV 
of 1859 if brought before the lst April 1873, the 
subsequent repeal of that Act would not revive the 
plaintiff’s right to sue. Nocoor CHunver Hoss »v. 
Katy Coomar Guosp . I. L. R.,1 Calc. 83238 


See VENKATA CHELLA Mupaut v. SASNAGHERRY 


Rav . ‘ ; ‘ . T Mad., 283 
And MoLAKATALLA NAGANNA o. Pepna NaRarra 
[7 Mad., 288 





3. -———__—— Act XIV of 1859.—Aot IX 
of 1871.— Promissory note payable on demand.—On 
the 12th December 1964 the plaintiff sold seven bare 
of gold to the defendants, and deposited with thom the 
value thereof, to run at interest, and payable on 
demand. The defendants entered the amount in 
their own books, and furnished the plaintiff with ea 
pass-book, which contained this entry: “The ac- 
count of the amount deposited by B. (the plaintiff) 
with V. (the defendants) of the city of Poona. Tho 
details of it are as follows: We have debited the 
amount to ourselves, and will return it whenever 
you demand it. Shake 1786 (A.D. 1864).” The de- 
fendants adjusted the account in the plaintiff's pass- 
book in{July 1866 in these words: “ Balance this day, 
the Ist Jyest vadya, Shake 1787, R1,169-2-0. Inter. 
est on this sum will run from 1st Jyest vadya, Shake 
1787 (A.D. 1865).” This entry was signed by the 
defendauts, The plaintiff drew several times against 
this account within the first year, sometimes taking 
cash and sometimes gold. On the plaintiff’s demand- 
ing the money in April 1877, the defendants refused 
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to payit. The plaintiff, thereforo, filed a suit agninst 
Ghat on the 25th June 1877, The defendanta pleaded 
limitation. Held that, regarding the entry made by 
the defendants in the plaintiff’s book as a promissory 
note, the suit was barred by the law of limitation. 
Vinayak GOVIND v. BABAII 

[L. L. R., 4 Bom., 230 


These arc cases whore the suit was, when Act IX 
of 1871 came into force, already barred under Act 
XIV of 1859. But in a Madras case the principle 
was held to be the same where the suit was not barred 
under that Act at the time Act IX of 1871 camo 
into force. 


4, Suit on promissory note 
executed while Act XIV of 1859 was in force but 
not barred under that Act.— Cause of action.—In 8 
suit brought after the 1st April 1873 on a promis- 
sory note for a sum payablo on demand, executed 
while the old Limitation Act (XIV of 1859) was in 
force, but not barred under that Act at the time the 
now Limitation Act (IX of 1871) came into force, the 
period of limitation ought to be computed from the 
date of the note and not from that of the demand. 
The new Act merely alters the point of time, as to 
notes executed after its enactment, from which the 
period is to be reckoned, and does not make a demand 
a mode of oxtending the period of limitation. Cu1Nn- 
NASAMI IYENGAR alias STREBNIVASSA RAGHAVA 
CUARYAR v, GOPALACHARRY . . [7 Mad., 392 


: Promissory note.— Nova- 
tion.—The holder of a promissory note, payable on 
domand, datod 14th April 1870, demanded payment 
on 8th December 1872. Tho maker then paid inter- 
ost in advance up to Ist April 1873, upon thic condi- 
tion that the holder should make no demand until 
that date. Held that this transaction amounted to 
the substitution of a new contract for that contained 
in the promissory note; that the period of limitation 
must be reckoned from 1st April 1873; and that, 
consequently, a suit to recover the balance due on the 
note, instituted on 27th ges 1876, was not barred. 
v. JANARBDAN RAMACHANDRA 
See (I. L. R., 1 Bom., 503 


The question was raised under the Act of 1871, 
whether the bringing of an action to recover the 
amount duc on tho note could be regarded as a 
sufficient demand, but was undocided. 


See MADHAVBHAI SHIVDBAI vo. Fatresina Natnv- 
BHAI . ‘ : ‘ » 10 Bom., 487 


8. Promissory note payable 
on demand.—Cause of action.—The suit was brought 
on an instrument in the nature of 8 promissory note 
payable on demand, The note was executed on 20th 
November 1871 and the suit was filed on the 17th 
November 1875. Held that the suit not having 
been brought until after the date at which section 4 
of Act IX of 1871 and its appendix, schedule IT, came 
into operation, the question whether the suit was 
barred or not by the law of limitation must be deter- 
mined by schedule II of that enactment, which 
gives three years from date of demand. Held, also, 
that the suit was not barred, there being no sugges- 
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tion of any demand having been made before the 
suit was instituted. MapHAVAN 1, ACHTDA 
(I. L, B., 1 Mad., $01 


art. 74 (1871, art. 74). 


Under Act XIV of 1859, the decisions seem to have 
been in accordance with this article. 


See Munna Juunna Koonwak v. LAwEr Roy 
{1 W. B., 121 





Uttar Aut Kuan vo, Raw LAL, 
(Agra, F. B., 88; Ed. 1874, 63 


art, 75 (1871, art. 75). 


See Ant. 66 (1871, arr. 65), 
(I. L. R., & Cala., 21 


See ART. 179 (1871, ant. 167)—OrpDER FoR 
PAYMENT AT SPECIFIED TIME, 

(I. L. R., 2 Bom., 356 

I. L, R., 4 All, 83 


. LL.B. 4 Bom, 96 
(I. L. R,, 3 Mad, 61 


iF Promissory note payable by 
instalments.—A promissory note, dated 2nd April 
1868, stipuluted that the principal amount with in- 
terest was to be repaid by half-yearly instalments of 
#150 cach, and that, in the event of any one of these 
instalments not being punctually paid, the whole 
amount was to become payable at once. Dofault 
was inadc in payment of the first instalment, which 
fell due on 2nd October 1868. In an action brought 
on 19th October 1871 for the recovery of the whole 
amount,— Held that the right to bring the suit under 
Act XIV of 1859, section 1, clause 10, accrued to 
the plaintiff on 2nd October 1868, and that, having 
omitted to bring it for more than three years, he was 
too late in instituting it on the 19th October 1871. 
Held, also, that the plaintiff’s right to the immediate 
payment of the whole amount was not, under the note, 
subject to be defeated by any subsequent payment, and 
that no such subsequent payment (assuming it to have 
been made) could, in the absence of any fresh agrec- 
ment, supersede or suspend such right. — The proposi- 
tion laid down in Ramkrishna Mahadev v, Bayaji 
Santajt, 5 Bom., A. C., 35,—that, “although the in- 
stalments were not paid by the defendants at the times 
fixed for payment, yet the defendants having paid the 
money on account of them, and the plaintiff having 
accepted it, the payments must be considered, as re. 
gards both parties, as if made at the times fixed 3 and 
the plaintiff cannot take advantage of the stipulation 
that the sum should become due on failure to pay any 
instalment, or the defendants rely upon it as making 
the whole debt due, and fixing the period from which 
the time of limitation ran,”’—overraled, as there was 
nothing in Act XIV of 1859 to give any such effect to 
an acceptance of part-payment after the whole debt 
has become due. GumNa DaMBeRsHeT v. BHIKU 
Habipa. 6, 0. Se LLB, 1 Bom, 125 


2. Money payable by instal. 
menis.—In a suit for recovery of a certain sum of 
money, the present defendant intervened by a peti- 





See Bony . 
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tion agreeing to pay the whole amount due on the 
bond if the first instalment was not paid by the 
debtor on the 16th of December 1863. In this suit, 
brought on the 11th of April 1867, for recovery of 
the whole amount,— eld that, under clause 10, sec- 
tion 1, Act X1V of 1859, the claim was barred. Gaur 
Hari Das ev. Mapan Monan Biswas 

{3 B. L. R., A. C., 16:11 W. R., 83380 


3. Promissory note payable by 
instalments.— Non-payment of instulment.— Payment 
of subsequent tnstalments.—In August 1856 G. H. 
W., B. B., and J. W. (the two latter being sureties, 
and having been treated as such by the pluintiff), 
jointly and severally executed a promissory note to 
M. T. B., payable by instalments, which were ir- 
regularly paid till January 3860, when they ccased ; 
the instalment payable on December 10th, 1857, not 
having been paid till January 5th, 1858, A. 7. B. 
instituted an action against A. B. for the balance 
then due, for which a decree was given. On B. B.’s 
moving for a new trial the Judges differed on the 
questions of limitation and laches of the plaintiff, and 
the case was referred for the opinion of the High 
Court, which was in favour of the defendant on the 
point of limitation. Held that a cause of action at 
once arises on, and limitation runs from, the non-pay- 
ment of an instalment; and that acceptance of subse- 
quent instalments on a note so payable is not a waiver 
of the limitation which has so commenced to run 
against a surety. BREEN o. BALFOoUR 

{Bourke, O, C., 120 


NARAYANAPPA v. BHASKAR PARMAYA 
Bom., A. C., 125 


Ram Kuisuna MAQADBV 0. BAYASsI SANTASI 
[5 Bom., A. C., 35 


But see GuMNA DAMBERSHET vr. Buiku Harina 
[I. L. R., 1 Bom., 125 


————————_ Bond payable by instal- 
ments.— Stipulation to recover by exrecution.— Cause 
of action.— Where a certain amount of money was 
recoverable under an instalment bond by the sale of 
the property hypothecated in it, and it was one of 
the stipulations of the bond that the whole amount 
might be recovered by execution of decree, on default 
of payment occurring at any one of the stipulated 
periods for the payment of an instalment,— Held 
that, as a separate suit could not be brought for the 
whole amount on the occasion of any default which 
occurred before the termination of the last kist, the 
whole amount could not, for the purposes of the law 
of limitation, be held to be due on the occasion of 
any such default. Juagcor Mouiner Dosser ». 
Monouvr Koonwar 25 W. R., 278 


w 

6. Act, 1871, art. 75.—Bond 
payable by instalments.— Waiver of default.— Cause 

jaction.—A suit was brought upon an instalment 
bond conditioned upon default in payment of any one 
or more instalments that the whole sum should be 
exigible. Default was made in payment of several 
instalments, but subsequently payments were made 
and accepted by the plaintiff on account of the unpaid 
instalments. This suit was instituted more than 
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three years after the first default in payment of an in- 
stulment, but within three years from the time when 
the last payment of an instalment had been made. 
The defendant pleaded limitation. Held that limit- 
ation ran from the date on which the first default 
was made in payment of an instalment in respect 
of which default the benefit of the provision in the 
75th clause of second schedule of Act IX of 1871 was 
not waived. UNCOVENANTED SEeRVICR BANK ». 
KuETTEEMONUN GuosE. ; N. W., 88 


6. Bond payable by tnatal- 
ments.— Waiver of default.—A bond dated the 23rd 
August 1870, stipulated payment of 189 for prin- 
cipal and R9-12-0 for interest, making in all R48-12, 
by monthly instalments of 1-8-0, with the condi- 
tions, first, that in default of payment of a monthly 
instalment interest should be paid at 14 per cent, per 
mensem till the whole amount was paid, and second, 
that in default of payment of any two of the month- 
ly instalments, the whole of the principal should 
become payable at once, exclusive of interest, from 
the date of the bond, ‘T'wo instalments being overdue 
on the 24th October 1870, tho whole principal became 
payable at once. In an action brought by the obligoe 
on the 4th June 1874 for the recovery of the money, 
—Held that the claim was wholly barred, as the first 
condition amounted only to a proviso that the obliges 
might exercise a right of waiver and accept payment 
by instalments instead of suing for the whole, and 
there was nothing to show that he had exercised such 
right of waiver, NAVALMAL GAMBUIRMAL o. DHON- 
DIBA BIN BHAGVANTRBAM,. - 11 Bom., 155 


7, ———_—_—_————__ Bond payable by inetal- 
ments.— Waiver.—On the 24th May 1866 H. gave 
A. a bond payable by instalments which provided 
that, if default were made in the pnyment of ono 
instalment, the whole should be due, The first do- 
fault was made on the 28th June 1866. No pny- 
ment was inade after Act IX of 1871, schedule II, 
No. 75, came into force. Held, in a suit upon such 
bond, that limitation began to run when the first de- 
fault was made, and no waiver before Act IX of 
1871 came into force could affect it. ANMAD ALI 
v. Haviza BrBr . i _ LL. BR. 3 All, 614 


See RADHA PRagAD SINGH ». BHAGWAN Rat 
[I. L. R., 6 All, 389 


8. Waiver.— Proof.—Absten- 
tion from suit.— Mere abstinence from suit is not 
sufficient to prove waiver of a right t enforce @ con- 
dition whereby, upon default of payment of an in. 
stalment, the whole debt becomes due. Srrnyv ov, 


NAYANA, ._ LL. R., 7 Mad., 577 


9. Debt payable by instal. 
ments.— Waiver.— Proof.—Where a bond for the 
payment of moncy by instalments contains a condi- 
tion that the whole sum then remaining due shall 
become payable on failure to pay any one instalment, 
the creditor, who secks to recover instalments which 
in due course would have been duc subsequently to 
the date on which the recovery of the debt in full 
has become barred, must prove a waiver of his right 
to enforce the condition, Waiver is not to be 
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inferred from mere abstinence to enforce the condi- 


tion. GorALA v. PARAMMA 
(I. L. R., 7 Mad., 583 
10. Bond.— W aiver.— Cause 





of action.—The mere acceptance of instalments after 
default, by the obligeo of a bond payable by instal- 
ments, which provides that, in case of failure to pay 
one or more instalments, the whole amount of the 
bond due shall become payable, does not constitute a 
“‘ waiver,” within the meaning of article 75, schedule 
Il of Act IX of 1871, of the obligee’s right to en- 
force such provision. In the case of such a bond the 
cause of action arises on the first default, and limit- 
ation runs from the date of such default. Mumrorp 
o PEaL . 5 . ._ LL.B. 2 All, 857 


—__—_—_—_————_ Contract to pay by instal- 
ments,— Default in paying an instalment of a debt 
payable by instalments.— When a debt is made pay- 
able by instalments, with a proviso that, on default 
of payment of any one instalment the whole debt, or 
so much of it as may then remain unpaid, shall be- 
come due, limitation runs, under Act IX of 1871, or 
Act XV of 1877, from the timo of the first default. 
A subsequent accept, e of the instalment in arrear 
operates as 4 waiver, and suspends the operation of 
the law of limitation; but merely allowing the de- 
fault to pass unnoticed does not. IN THE MATTER 
oF CHENI Basu Sava vo, Kapum Mounpun 

(1. L. R., & Calc., 97 


12, ——__—_———_—— Decree payable by instal- 
ments.— Default.— Waiver.— Estoppel.— Applica- 
tion for execution as provided for tn case of default. 
——Application to recover instalments.—A decree for 
the payment of money directed that an amount less 
than the amount sued for should be paid by instal- 
ments, aud that if default were made in payment of 
one instalment, the amount sued for should be pay- 
able. Default having been made, the decree-holder, 
on the 7th May 1877, applied for exccution of the 
decree for the larger amount. It appeared that at 
this time, although the instalments had not been 
paid regularly, the decree-holder had received in full 
all the instalments which had fallen due excepting 
the instalment falling due in the previous September, 
that is, Soptember 1876, of which he had received 
only a part. The application of tho 7th May 1877 
was struck off the file. The decroe-holder subse- 
quently accepted the remaining instalments, which 
were paid on due dates. On the 28th August 1878 
the decree-holder applied for payment of an instal- 
ment which had been paid into Court. On the 8th 
Septomber 1881 the decree-holder applied far execu- 
tion of the decreo for the larger amount payable 
thereunder in case of default, with reference to the 
default in respoct of the instalment for September 
1876. The Court refused to allow execution to issue 
for such amount, but allowed it to issue for the bal- 
ance of the instalment for September 1876. Per 
OLDFIELD, J.—That the acceptance by the decree- 
holder of the instalments falling due after September 
1876, notwithstanding default had been made in re- 
spect of the inatalment for September 1876, amounted 
to a waiver of his right to execute the decree for the 
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larger amount payable thereunder in case of default, 
and by such waiver he was estopped from recovering 
such larger amount in execution of the decree. 
Mumford v. Peal, I, L. B., 2 All., 857, and Gyan 
Chund v. Jawahur, 2 N. W., 83, referred to. 
RADHA PRASAD SINGH v. Buacwan Rat 

[L..L. R., 5 AlL, 288 


13, —————- Construction of decree.— 
Decree payable by instalments.— Execution of decree. 
—A consent-decree for R350 directed payment of 
the money by fourteen half-yearly instalments of 
R25 each, in Cheyt and Agssin of each year, the 
first instalment to be paid in the month of Cheyt 
1283 (March-April 1877). The decree contained 
@ provision that on default of payment of any one in- 
stalment, the cxecution-creditor should have the 
option of executing the decree for the whole amount 
remaining unpaid. Default was made in payment of 
the first instalment, but the judgment-debtor paid up 
(not on due date) the instalment which fell due up to 
and including Assin 1285 (October-November 1878), 
when he stopped making any payments. On the 26th 
of November 1881 the decree-holder applied for exe- 
cution in respect of all sums then remaining unpaid 
under the decree. The District Judge allowed exe- 
cution to issue for all sums which had fallen due 
within three years previously to the date of the appli- 
cation for execution, but refused to allow execution 
to issue in respect of the instalments not then due. 
Held that the execution-creditor must be considered 
to have waived his right to execute the decree for the 
whole amount, but was entitled under the decree to 
realise any instalments which were still due. Nuiz- 
MADHUB CHUCKERBUTTY v. RAMSODOY Q1108E 

I. L. R. 9 Cale., 857 


14, ————————_ Ferbal contract.—Debt 
payable by instalments.—A. entcred into a verbal 
agreement with B. to pay a debt due in monthly in- 
stalinents, B. reserving to himself the right to claim 
payment of the whole sum due on default of three 
successive instalments. A. failed to pay any instal- 
ment. Four years after the first instalment was due 
B. sucd 4. to recover the sum due on the various 
instalments not barred by limitation. Held that B. 
was not bound to sue for the whole amount due 
directly on 4.’s failure to pay the three successive 
instalments. Semble,—Article 75, schedule II of Act 
XV of 1877, does not apply according to its strict terms 
to a suit brought upon a verbal contract. KoyLasy 
CHuNDER Dass v. Boyxoonro NatH CHUNDRA 

(LL. R. 3 Calc, 619: 2 C. L. R., 167 


156, -——————_————- Cause of action.—Bond. 
—Payment by instalments.—Liability for whole 
amount on failure of payment of instalment.—On 
the 20th August 1879 the defendant, being indebted 
to the plaintiff, gave his bond for #8,000. The bond 
provided for the payment of monthly instalments of 
RSO each, the first of such instalments to become 
due on the 4th September 1879. The bond also 
contained the following clause: “ If the said Arthur 
Bowles shall—in default of payment of any one of 
such instalments, or in the event of default being 
made by him in payment of the premium money 
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when and as the same shall becom@due in respect of 
the said policy, if so required by the said Hamantram 
Sadhuram Pity, his executors, administrators or 
assigns—pay the whole amount which may then 
be due under and by virtue of these presents without 
deduction, then the above written bond or obligation 
shall be of no effect; otherwise the same shall be and 
remain in full force and virtue.” The defendant 
paid three of the said monthly instalments, the last 
of which was paid on the 2nd December 1879, being 
that which had fallen due on the 4th November 1879. 
No further instalments were paid, but no demand for 
payment of the entire sum secured by the bond was 
made by the plaintiff until the 30th January 1884. 
The plaintiff filed this suit on the 28th April 1884. 
The defendant contended that the plaintiff’s cause of 
action arose on the 4th December 1879 when he (the 
defendant) failed to pay the instalment then due, and 
pleaded limitation. The plaintiff contended that under 
the bond the cause of action did not arise until the 
date of his demand, vtz., on the 30th January 1884. 
Held that the suit was not barred. The language of 
the bond showed that it was the intention of the 
parties that in case of default being made in payment 
of one instalment, the whole amount should become 
due only if a demand for such amount were made. 
The cause of action did not arise against the defend- 
ant until the date of demand, viz., the 30th January 
- 1884, HANMANTRAM SADHURAM v. Bow es 


[I. L. R., 8 Bom, 561° 


16. Bond payable ty instal- 
ments.— Cause of action.— Limitation Act, 1877, arts. 
67, 68, and 80.—B. and S. executed a bond, dated the 
15th August, 1874, in favour of plaintiff in consider- 
ation of » loan of R15,000, agreeing to repay the 
sane within three years from the above date, and co- 
venanting to pay every half-year interest on the 
same, at the rate of 8 per cent. per annum; and also 
to pay the premia on certain policies of insurance 
made over to plaintiff by way of collateral security. 
In the event of failure in payment on due date of 
interest and preinia, the obligors made themselves 
liable to pay the full amount of the bond debt. The 
bond also contained the stipulation that it should be 
optional with the obligee to claim and if necessary to 
sue for the full amount of the bond on the failure of 
any one or more stipulated payment, or on the full 
expiry of the period of three years. Held that the 
bond was not an instalment bond, and therefore article 
76, schedule I1 of Act XV of 1877, was inapplicable. 
Held, by Stuart, C.J., that limitation commenced 
after the expiration of the three years allowed by the 
bond for payment of the debt. Held, by Spanxig, J. 
—Article 80, schedule of Act XV of 1877, applies to 
the suit, and limitation would run from the date 
when the bond became due; that according to the sti- 
pulation in the bond it would become due on failure in 
payment on due date of both the interest and premia, 
and not on failure in payment of either of them 
only. Held, furtber, that articles 67 and 68, schedule 
Il of Act XV of 1877, were not applicable to the 
suit. Batt v. Srowrtn . LL. R., 2 All. 322 


art. 80 (1871, art. 80). ‘ 
See Art. 75 . LL.B. 2 AlL, 822 
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art. 81 (1871, art. 83). 


See Ant. 144 (1871, ant. 145)—INTEREST 
IN IMMOVEABLE PROPERTY. 
(LL. R., 5 Cale, 363 


Suit by surety of lessee for 
refund of rent paid to wrongful heir of deceased 
lessor.—In a suit by the surety of a lessee for the 
refund of rent paid to the wrongful heir of the de- 
ceased lessor, the cause of action as against the 
wrong-docrs dates from the time when they were 
declared by a competent Court to have paid to a party 
without title, and the cause of action as against the 
lessee dates from the time when the surety was made 
to pay the rent to the rightful heir on default of the 
lessee, Roy Hurex K1sHEen v. ASMEDH Koonwak 


[W. R., 1864, 57 
art, 82 (1871, art. 838). 











—————_——_————— Suit for coniribution.— Cause 
of action.—A surety who had discharged the amount 
of a bill guarantoed by him and another as co-surety, 
sued his co-surety for contribution. 2Zeld that tho 
cause of action in the suit being the right to contri- 
bution, that right accrued, not when the bill in quos- 
tion was dishonoured, but when the surety took it up 
and paid it. CoNsTANTINE ». DREW 

[1 N. W., Pt. II, p. 42: Ed. 1873, 100 


art. 88 (1871, art. 84). 
See Ant. 95 ‘ . 12 Bom, 288 








1. Contract of indemnity.— 
In 1864 a lease of a house was granted to 4. for a 
term of ten years. The lease contained a covenant 
to repair. A. died, and /2., his administrator, assigned 
the lease to another, and it ultimately became vested 
in the plaintiff. In 1872 the plaintiff assigned the 
lease to the defendants, “under and subject to the 
covenants ” therein contained. The defendants failed 
to repair, and after the term had expired, C., the 
ropresentative of the lessor, ‘sued JZ. for arrears of 
rent and damages for non-repair. 2B. defended the 
suit, but C. obtained a decrec against him for RG,167-3 
and costs, amounting in all to #8,328-3. His own 
costs amounted to #1,401-1. In 1876 B. paid C. 
the 28,328-6. In 1877 B. sued the plaintiff for the 
amount which he had been compelled to pay C., and 
for the amount of his own costs. The plaintiff gave 
notice to the defendants to intervenc und defend if 
they desired ; but they did not reply, and the plaintiff 
consented to a decree for 126,032-12-11 with costs. 
Thereupon the plaintiff instituted the present suit to 
recover from the defendants the sum recovered from 
him by B., together with his own costs of defence, 
Held that the suit was not barred under Act XV of 
1877, schedule II, article 88—-which provides a period 
of three years’ limitation for a suit upon any contract 
of indemnity other than those epecifically provided 
for, from the time “when the plaintiff is actually 
damnified ’—as the time when the plaintiff was ac- 
tually damnified was when B. recovered agninst him, 
PEPIN v. CHUNDER SEEKUR MOOKERJEE 

[L L, R., & Calc., $11: 6 C, L, RB, 167 
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2. Contract of indemnity.— 
Set-off.—A suit was brought by P. against the Elgin 
Mills Company for recovery of the price of wood sup- 
plied under two contracts, each of which contained e 
clause by which the plaintiff contracted to indemnify 
the defendants for loss arising by reason of failure on 
his part to supply the wood as contracted for. No 
wood was supplied after the 11th November 1879. 
The suit was brought on the 10th October 1882. 
Defendants claimed a set-off as damages for loss in- 
curred by the plaintiff’s failure to supply all the 
wood contracted for, such loss having arisen on the 
25th October 1879 and subsequently. Held that 
the law of limitation applicable to the set-off was 
article 83, schedule II of the Limitation Act; that 
limitation would run from the time when the plain- 
tiff was actually damnified, and should be reckoned to 
the date of the institution of the suit, and not to that 
of claiming the set-off, which was after the dlefend- 
ants’ names were brought on the record ; and that the 
sot-off was therefore in time. Walker v. Clements, 
15 Q. B., 1046, referred to. Prag Late. MAXWELL 
(I. L. R., 7 AlL, 284 


art. 84 (1871, art. 85). 

Ll, ————_ Act XIV of 1859, s. 1, el. 
9.— Beng. Reg. XX of 1812, 8. 5.—Suit for fees 
due to pleader.—A suit brought to recover fees due 
to plaintiff as pleader in three suits was held to be 
barred by limitation as instituted after three years, 
that being the period of limitation im one case in 
which the defendants had agreed to pay the fees 
according to law, such agreement being an obligation 
for the pay:nent of money within the meaning of 
section 6, Regulation XX of 1812, and that being 
also the limitation applicable under clause 9, section 
1, Act XIV of 1859, in the other cases in which there 
was no written engagement to pay the fees. Rasn 
Mouun Goswamy vo. IssuR CHUNDER MOOKERJEE 
(9 W. R., 118 


2. Suit for pleader’s fees not 
ander written contract.—A suit for pleader’s fecs 
upon a vakalutnamah which is in the form of a mere 
power of attorney, and is not a written contract, 
ig barred by limitation if not brought within three 
years. In tho absence of evidence of any express 
agreement as to when the fees are to be paid, the 
implied agreement must be taken to be for payment 
at the time when tbe case is decided, KaAsuinatu 


Roy CHowDuHky v. Iss0R COUNDEE MOOKERJEE 
(5 W. R., 297 


DwaRrxaNnaty Morrro tv. Kexny 
(6 W. R.,, 8. C. C. Ref., 1 


. Cor., 40 














CARRUTHERS v. MENZIES 


3. Act XIP of 1859, s. 1, els. 
9 and 10.—Suit by vakeel for fees.— Cause of action. 
—The defendants retained the plaintiff as their 
pleader in original suit No. 2 of 1863, on the file of 
the Civil Court of Cuddapah, and executed a vakalut- 
nameh to him in July 1863, but no special agree- 
ment regarding fees was made. The plaintiff con- 
ducted that suit for the defendants as their vakeel 





until decree, which was made in Scptember 1804, ; 
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The present sui® was instituted in December 1866. 
Held, reversing the decree of the lower Appellate 
Court, that as there was no special agreement, the 
plaintiff’s right of suit did not arise until he had 
completely discharged his duty in the conduct of the 
suit, whjch he had done in 1864, Consequently, 
the present suit, having been brought within three 
years from that date, was not barred. BUCK APAT- 
NAM THATHACHARLU v, KAJAMIYA . 6 Mad., 265 


4. — “Suit..—Attorney and 
elient.— Taxation of bill of costs.—Application by 
attorney for payment or attachment.— Rule 149, Com. 
Law Rules of Bombay Supreme Court.—An appli- 
cation (under Rule 149 of the Common Law Rules of 
the Supreme Court of Bombay) by an attorney that 
his client should show cause why he should not 
pay the balance shown by the Taxing Master’s 
allocatur to be due in respect of his bill of costs, 
and why, in default of such payment, attachment 
should not issue against the person and property 
of the client, is not a “suit” within the mean- 
ing of the Limitation Act, IX of 1871. Such an 
application as the above is not barred by any law 
of limitation now in force in British India. Aba 
Hadi [suMAIL v. ALBA THARA 

[I. L. R., 1 Bom., 263 


5. Attorney and client.— Bill 
of costs.—Civil Procedure Code, 8. 206.—Compro- 
mise of suit without knowledge of attorney.—A 
solicitor was retained in July 1871 to execute a 
decree. In November 1871 a prohibitory order was 
made in the cause, after which the solicitor did 
nothing more in the matter. In June 1872 the 
decree-holder and judgment-debtor settled the mat- 
ters in dispute between them withont the knowledge 
of the solicitor ; but this compromise was not made 
through, or certified to, the Court which passed the 
decree, Ina suit brought in December 1875 by the 
solicitor against the decree-holder to recover the 
amount of his bill of costs,—Held that the plain- 
tiff’s claim was not barred by article 85 of schedule 
II to Act IX of 1871. Heann v. Baru Sasv 
NAIKIN , . j . IL. RB. 1 Bom., 505 








6 a Sait by vakeel.—Termina- 
tion of suit.—The termination of the suit mentioned 
in acticle 84 of schedule II of the Limitation Act, 
XV of 1877, means the date when judgment is given. 
BALERISHNA PANDURANG v. GOVIND SAIVAJI 

[L. L. R., 7 Bom., 578 


7. Solicitor and client,—Ter- 
mination of suit.—Decree.—Taxation of costs.—A 
solicitor for a party to an appeal received a notice 
after the date of the decree that the costs of the 
other side would be taxed on a certain date, and, 
having informed his client, received instructions not 
to appear on taxation. Held that, until the costs 
were taxed and inserted in the decree and the decree 
had issued, the suit had not terminated within the 
meaning of article 84 of schedule II of the Limita- 
tion Act, 1877, NapayaNa CHETTI v. CHAMPION 

(1. L. BR. 7 Mad, 1 
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art. 85 (1871, art. 87; 1859, s. 8). 


Under section 8 of Act XIV of 1859 it was 
necessary that the persons who had the mutual denl- 
ings mentioned in the section should be “ merchants 
or traders.” The following cases were held not to 
be within the section :—= 


Repaying a debt contractor. 
Bosse 0. GOBIND CHUNDER ADDY . 


Peary Monvun 
10 W. R., 66 


Acting as del credere agent, and as such receiving 
cominission for effecting sales of cotton for the 
principal and guaranteeing payment by the pur- 
chasers. Oxkoon Psnsaup Busroorks ov. Foor 
CoomManrre DABRE 

f10 BL. R., 15:16 W. R., P. C., 35: 
14 Moore’s I, A., 134 


Affirming the decision of the Court below in Poon 
KooMAREE BREDEE 0. OONKURPERSHAD BOISTOBRBE 
{2 Ind. Jur., N., 8., 50 

§8.C.7 W.R., 67 


Suit for balance of arutdari account and for com- 
mission and interest. MruweR CHAND SAHOO v. Mor- 
COLYRAM , : j . 14w.R,, O.C., 7 


Suit for balance of accounts between ryots and 
an indigo fuctory. Doyir vo. Epoo GAZER 
[3 W. R., 8. C. C, Ref, 18 


DoyLe v. KHoosEgeaL KUAN 


3 W. R., 8. C.C. Ref, 1 


Doy1e v. ALLUM Biswas 
[4 W. R., 8. C, C. Ref,, 1 


Noznrn Cuounpger Suanoo v, SuROOP CHUNDER 
Doss . ; j ‘ 3 W. R., 328 


Suit for balance of account framed as if in the 
nature of # purtnership demund, MCCORKINDALE v. 
YouNnG e e e e e 18 W. R., 466 


Youna v. McCouKiNvALE . 1 W.R., 169 


Suit by one co-sharer against another where the 
co-sharers collect their rents separately, for recovery 
of surplus collections realised by collecting more 
than his share, AUMED Reza v. ENAYET HOsskIN 

['W. R., 1864, 235 


Suit by commission agent against his principal. 
BissEssvuk GIg v. SEEEKRBISHEN SHAHA CHOWDHEY 
[24 W. R., 440 


The following decisions were given under the Act 
of 1859 :— 


1, Mutual dealings.— Balance 
of accounts.— The test of whether dealings are mutual 
within section 8 of Act X1V of 1859 or not seems to 
be were they such that the balance was sometimes in 
favour of one party and sometimes of the other. It 
is not necessary that there should have been such a 
buying or selling by each of the parties, so as to 
constitute him a trader within the strict meaning of 
the term. GHASSKERAM v. MononUE Doss 

{2 Ind. Jur., N. 8., 241 

2. ——————_———— Mutual dealings.— Mutual 
payment and receipt of money.—Where cach party 
paid woncy to the other, and received frum the other 
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an equivalent in bills, they were held to have had 
mutual deslings. LuoHmMEE NARAIN 0. CHOOMUN 
MEAH : ‘ . ‘ ; W. R., 184 


3. ———_—_-—_———_ Mutual dealings.— Balance 
of account, Suit for.—In a suit for the balance of an 
account with interest the Court was of opinion that 
the three ycars’ limitation did not apply, but that 
the case was one of mutual dealings between tho 
parties, and was governed by section 8, Act XIV of 








1859. FERNANDES v. VASUDEV SHANBOG 
[3 Bom, A. O., 82 
4, Mutual dealings.—Co- 


shurers accounting for rents—The rule that mutual 
accounts, if they contain some item or items within 
twelve years, will not be barred by limitation, though 
the rest of the items be beyond time, is confined to 
accounts betweeu two puartics which show a recipro- 
city of dealings; or, in other words, to transactions 
in which there is a mutual credit founded on a sub- 
sisting debt, or an express or implicd agreement for 
a set-off of mutual debts. AMMED RRZA v. ENAYBT 
HossEIN . . ‘ . W.R., 1864, 235 


5. —_——— Account between principal 
and agent.—Mutual accounts.—An agreement be- 
tween a principal and his agent commenced with 
an admitted balance, and clearly contemplated the 
existence of an account current containing mutual 
items of credit and debit. The agreement con- 
tained a stipulation that on the adjustment of the 
accounts the principal should be bound to pay such 
balance as might be found due from him. The 
account was kept accordingly as # continuous account, 
and contained several items which brought down the 
mutual dealings to March 1868, The agent sued in 
February 1871 to recover the balance due to him on 
the account, Held that the case fell within section 8 
of Act XLV of 1859, and was not barred by limitation 
even as to the items which were dated more than 
three years before the institution of the suit, Ware 
BON v. AGA MEHEDEE SUERAZER 

(L. R17. A., 346 


6. ——_——————-_ Mutual dealings.—Item 
showing continuance of account.—The effect of sec- 
tion 8, Act XIV of 1859, is, that nothing in an account 
of mutual dealings between merchants and traders is 
to be barred, provided that there is an item indicating 
the continuance of such dealings proved to have oc- 
curred within the period of limitation. Hrrapa 
Basarpa v, GAbDIGI Muppara 6 Mad., 1423 








V0 ———_—_——._ Mutual dealings.— Year.— 
Balance of account,—The defendant, in 1865 and 
1866, indented on the plaintiffs for large quantities of 
merchandise, which were shipped to Calcutta from 
time to time by the plaintiffs’ agent in London, who 
drew bills on the defendant for each shipment, for- 
warding such bills and the shipping documents to the 
plaintiffs in Calcutta, The bills were presented to 
the defendant by the plaintiffs and accepted by him. 
In the course of the transactions several of the ac- 
ceptances were dishonoured by the defendant, and 
the plaintiffs, at his request, allowed him to renew 
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the bills. Some renewals took place in August and 
September 1866. In March, May, and July 1866, 
the defendant made purchases from the plaintiffs, 
and the plaintiffs made purchases from the defend- 
ant. The plaintiffs were in the habit of closing 
their accounts on 30th June in each year. In an 
action for balance of account brought on 24th Feb- 
ruary 1870,—Held that the parties were merchants 
and traders having mutual dealings under section 8 
of Act XIV of 1859. The year mentioned in section 8 
of Act XIV of 1859 is intended to be reckoned from 
the time when the balance of accounts is struck. In 
this case that was the 30th June 1867; the suit, 
therefore, was not barred. Qucere,—What would be 
the operation of the section in those cases in which 
the merchant or trader balances his accounts at the 
lapse of a period of less than one year? SRinaTH 
Das v. PARK PITTAR 

[5 B. L. R, 550: 14 W. B., O. C., 41 


8. Mutual accounts.— Suit for 
balance of account.—Article 85, schedule II of Act 
XV of 1877, is intended to apply to cases where an 
account has been going on between two parties, and 
balances have been s‘ruck from time to time, showing 
the amount due frm one of such parties to the 
other ; and the suit to which that article is intended 
to apply is a suit brought by one of those parties 
against the other for the balance found to be due 
on that account. LaiEs Sanoo v, RoGHoonun- 
DUN LALL . , . ILL. R.,, 6 Cale. 447 


9. Balance of account.—Mu- 
tual dealings.—Plaintiff had an account with a 
banking firm of which the defendant was a mem- 
ber. On the dissolution of this firm, plaintiff made up 
his accounts debiting the defendant with a share of 
the amount due to him froin the firm, and afterwards 
he carried on business with the plaintiff separately. 
It did not appear that any settlement had been made 
between tho parties from the time of the dissolution of 
the firm down to the filing of the plaint, or that the 
defendant had assented to a portion of the firm’s debt 
being carried to his soparate account. Held that the 
plaintiff could not recover this sum with interest, as 
an item of a mutual, open, and current account, 
where thore had been cross-demands between the 
parties. (See Limitation Act, XV of 1877, schedule I, 
clauso 85.) Roy Duounrur Sina BAauapoor v. 
Lexrzas Roy . . . . LOL. R., 525 


10. Mutual accounts.—Ad- 
justment.— Admitted item within period of limtta- 
tion.—A mutual open and current account, which 
was kept according to the Sumbut year, having been 
adjusted in Assin Sudi 1931 S., corresponding with 
October 25th, 1874, the date of the last admitted 
item, a suit was subsequently, on the 6th December 
1877, filed for the balance due upon such adjust- 
ment. Held that, even assuming that on the date of 
adjustment the account ceased to be mutual, open, 
and current, article 85 of schedule II of the Limita- 
tion Act (XV of 1877) was applicable, and that 
accordingly limitation ran from the close of the year 
1931 S., ¢.¢., the 20th April 1875. GongsH LaLt rv. 
Suz0 GotaM Sineu ; . 5C7.L.BR, 2 
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11. Matual current accounts. 
—Limitation Act, 1871, art. 62.—The manager of 
A,, the proprietress of an indigo factory, on the 
20th December 1869, paid into the kothi or bank of 
B., a banker, the sum of 21,200 to the credit of A., 
and from that time onwards sums of money were 
drawn by 4.’s manager out of B.’s bank, and applied 
to the purposes of 4.’s factory: the balance, though 
generally against 4., fluctuated, .4.’s account being 
usually overdrawn, but there being sometimes a 
balance in her favour, created by payments made on 
her account into B.’s bank. The 2nd of July 1872 
was the last occasion that any balance was due from 
B,to 4. Payments continued to be made on behalf 
of A. into B.’s bank up to the 12th of June 1873, 
when a sum of #1,083-8 was paid into her account ; 
but, notwithstanding this payment, the balance of 
account was on that date against her. After the 
12th of June 1873, B. continued to make payments 
on behalf of 4., and also to render monthly accounts 
in which he charged 4. with such payments, and 
also with the principal of, and interest upon, the 
balance due on previously-rendered accounts. This 
continued till the month of January 1874, when 2B. 
for the last time rendered a monthly account to A., 
the last item in which was a payment made on the 
Oth January 1874. On the 23rd December 1876, B. 
instituted a suit against 4 to recover the balance of 
principal and interest duc to him on the footing of 
the last account rendored by him to 4. Held that 
the account between 4. and B. was not, and never 
had been, a mutual, open, and current account, and 
that the suit was, therefore, barred by limitation ; 
and that the payments made by B. on behalf of 4. 
within the period of limitation, even if authorised, 
did not have the effect of keeping alive his previous 
claim against her, Zeld, also, that even if the deal- 
ings and transactions between A. and &. could be so 
construed as to show that there had been at any 
time a mutual, open, and current account between 
them, that mutual relation terminated on the 2nd 
July 1872, or if not, then on the 12th June 1873, 
when the last payinent was made on 4.’s account 
into B.’s bank. MalomMED v. ASHRUFOONNISSA 

(LL. R., & Cale., 759 


S. C. ASKERBY KHAN v. ASHRUFUNNISSA 
[(6@C.L. R., 112 





. a Mutual accounts.— Reci- 
procal demands.—From the month of September 
1873 until the mouth of May 1874 the plaintiffs at 
Bombay and the defendant at Karachi had dealings 
with one another. It was the practice for the de- 
fendant at Karachi to draw hundis upon the plain- 
tiffs at Bombay, which the plaintiffs duly accepted 
and paidat Bombay; and, in order to put the plain- 
tiffs in funds, the defendant was in the habit of 
drawing hundis upon other firms in Bombay in 
favour of the plaintiffs, the amount of which hundis 
the plaintiffs realised from time to time at Bombay. 
Until the 8th January 1874 the balance of the ac- 
count was sometimes in favour of the plaintiffs and 
sometimes in favour of the defendant. After that 
date the balance of the account was always in favour 
of the plaintiffs, who continued to make advances 
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up to the 10th May 1874. The last payment made 
by the defendant was on the 27th April 1874, The 
last advance made by the plaintiffs was on the 10th 
May 1874. On the 10th May 1874 the total 
balance duc by the defendant was R8,514-12-2. 
The plaintiffs calculated interest on this sum up to 
the 9th April 1877, and on the 19th April 1877 
filed the plaint in this suit to recover the said 
amount. The defendant pleaded limitation. The 
plaintiffs contended that the account between them 
and the defendant was a mutual account, and that, 
under clause 87 of schedule II of the Limitation 
Act, IX of 1871, the period of limitation dated from 
the day of the last advance made by them to the 


defendant,—vitz., 10th May 1874, Held, on the au- - 


thority of Ghaseeram v. Munohur Doss, 2 Ind. Jur., 
N. 8., 241, that the account between the plaintiffs 
and the defendant was a mutual, current, and open 
account within the meaning of clause 87, and that 
the suit was not burred. Literally construed, 
clause 87 would apply only to those cases in which 
both partics have in the course of their dealings 
made actual demands on one another. The more 
reasonable and more probable intention of the 
framers of the clause appears to have been that it 
should apply to cases where the course of business 
has been of such a nature as to give rise to reci- 
procal demands between the parties; in other words, 
where the dealings between the parties are such that 
sometimes the balance may be in favour of one party 
and sometimes of the other. NABzRANDAS HEMRAS 
v. Vissanpas Hempas . LL R., 6 Bom, 184 


13, ————_—_———— Limitation Act, 1877, 8. 19. 
—Acknowledgment of debt contained in unregis- 
tered document.— Admissibility of document as eni- 
dence of acknowledgment.—The nature of the pecu- 
niary transactions between 2. and G. were such that 
sometimes a balance was duc to the one and some- 
times to the other. On the Ist October 1875 there 
was a balance due to B. During the ensuing year, 
as computed in the account, @. made payments to B. 
exceeding such balance. On the 19th November 
1876 # balance of 23,500 was found to be duc from 
G. to B. On the 11th December 1876 G. executed 
a conveyance of certain land to B., for which such 
debt was partly the consideration. In such convey- 
ance @. acknowledged his liability in respect of such 
debt. He died before such conveyance was regis- 
tered and it did not operate. On the 18th Novem- 
ber 1879 B. sued G.’s widow for such debt. Held 
that such conveyance was admissible as evidence of 
the acknowledgment by G. of his liability for such 
debt, notwithstanding such conveyance was not re- 
gistered; that, applying article 85, schedule IT of 
Act XV of 1867, such debt was not barred by limita- 
tion when such acknowledgment was made; and 
that, if that article was not applicable, but the 
period of limitation began to run from the time each 
item composing such debt became a debt, still such 
debt would not have been barred when such acknow- 
ledgment was made, as the debt with which the year 
computed from the 1st October 1875 opened was 
extinguished by payments made by @. in the course 
of that year. KHUSHALO v. Benart Lat 

{1. L. BR. 3 All, 523 
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art. 86 (1871, art. 88).—<Suit 


to recover amount due on policy of insurance. 
— Cause of action.— Notice of loss.—A suit for the 
recovery of the amount due on a policy of marine 
insurance fell under clause 10 of section 1 of Act XIV 
of 1859. In such cases the limitation (in the 
absence of a custom allowing a certain timo of grace) 
begins to run from the date when the defendant has 
notice of the loss, and refuses or neglects to pay. 
NaroramMpas Bua@tanpas v. Dayapuar lonna- 
OHAND ; ‘ ‘ . 6 Bom,, A. C,, 34 


—————— art, 89 (1871, art. 90). 
See Ant.116. LL. R,, 128 Calc., 8357 
See ART. 120 . . LLSR., 7 All, 26 


See ART, 144—ADVBERSE PossRssron. 
[L. L. R., 5 Cale,, 683 


1. ————————-— _ Cause of action.— Balance 
of account.—Tho representatives of a gomasta, 
who had, for the last four years of his life, taken the 
moneys of his employers in advance for the purpose 
of the business, were sued for the balance of aecount 
of such moneys after giving credit for the amount of 
the gomusta’s annual salary, Held that tho cause 
of action arose at the date of the gomastn’s death, 
and the suit, having been brought within the period of 
limitation from that date, was not barred, KALr- 
KRISUNA PauL CHOWDHRY 0, JAGATTARA 

(2 B.L. R., A. C., 1389: 11 W. R., 76 


Reversing, on appeal, KALREE KisHen Pav Cnow. 
DURY v. JUGUT TARA : - OwW.R., $34 


See RapnanatH Durr o. Gosrnp CHUNDER 
CuatreRJEE . 4 W.R,, 8,0. 0, Ref, 19 





2, ——____- Suit against agent for an 
account.— Mooktear,— Anaccount of his receipts 
and disbursements having been demanded from a 
mooktear, he, on the 3rd of August 1872, wrote a 
letter in which he promised to render full accounts 
during the ensuing vacation. This he neglected, 
though he did not refuse, to do. Zeld that the 
limitation for a suit to compel an adjustment of 
account ran from the time when the defendant's 
proinise to render accounts was broken, and was 
governed by Act IX of 1871, schedule II, article go. 
(See Act XV of 1877, schedule IL, article 89.) Honr 
NARAIN GHOSE 0. ADMINISTRATOR GENERAL OF 
BENGAL . . ‘ : -8C,L. BR. 446 


3. ———__--—__——— Suit for an account between 
principal and agent.—Where a plaint alleged a 
continued agency in the defendant and prayed for 
relicf on the ground that there was a specific nce 
against him, and prayed for the recovery of such 
sum or any larger sun that might be proved to be 
payable,—Held that such suit was essentially one 
for an account, and that limitation ran from the 
date on which the agency ceased. Hurronati 
Roy ». Krisuna Coomak Buxsuy 


(L. B13 L A, 123: 1, L, B., 14 Cale, 147 


art. 90 (1871, art. 91), 
See Ant.116 . LL. R., 12 Calc, 357 
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was held to be barred. Ramaswamy MUDALI v, Va- 
LaxuDA Muvaul alias AlyaTHOBAY Mupatti 
[4 Mad., 266 


3. — Act XIV of 1859, s. 10,— 
Fraud by failure to pay share of revenue.—Section 
10 of the Act of 1859 was held not to apply to 
a case where one of two co-owners of a putni fraudu- 
lently failed to pay his share of the rent and permit- 
ted the putni to be sold by the zemindar for arrears, 
but the cause of action in @ suit against him by the 
other shurer was held to have accrued at the date 
of the sale. Buauawan CHuNDER Roy wv. Rag 
CuunbEn Roy < ‘ ‘ 9 W. R., 553 


4, ——_--——____—_—— Extension of time on ao- 
count of fraud.—Article 95, schedule II of the Limit- 
ation Law, provides a period of limitation in extension 
of the period which, in the absence of fraudulent 
concealment, would, under some other article, apply 
to a suit, and not a period less than that which under 
ordinary circumstances would be allowed for a suit of 
the same nature. OPENDER NARAIN MOOKERJEE tv. 
GubapuuE Dixy . F . 26 W.R., 476 





5. ———_—__——_—_—. — Fraud.— Suit for possession 
of immoveable property.—Articlo 95 of the second 
schedule to Act IX of 1871 was not intended to apply 
to suits for possession of immoveable property when 
fraud is merely a part of the machinery by which the 
defendant has kept the plaintiff out of possession. 
That article has reference to cases whero a party has 
been fraudulently induced to enter into some transac- 
tion, execute some deed, or do some other act, and 


desires to be relieved from the consequence of such - 


act. CnuNDER Natu CHOWDHRY »v. TruTHANUND 
THAKOOR 
(i. L. BR, 8 Cale, 604: 2 OC, L. R., 147 


86. ——_———_ Suit to set aside decree 
obtained by fraud.— Suit against express trustee.— 
Cortain of the grantees of lands, granted for the 
maintenance of the grantees and the support of 
a mosque and other religious purposes, sued for 
the removal of the superintendent of the property 
from his office, The parties to this suit entered into 
uw compromise, which made certain arrangements for 
the management of the property, and a decree was 
made in accordance with the compromise. The 
grantees who were not partics to this suit then sued 
the grantves who were, to sct aside the compromise 
and decree on the ground of fraud. Held that the 
suit fell within the terms of No. 95, schedule IJ 
of the Limitation Act, 1877, and there was nothing 
about it which made the exemption of section 10 
of that Act applicable to it. MUunamMMapD Bakusn 
vo, MuMAMMAD ALI . LLB. 6 All, 294 


7 —_—__————-. and arts. 12 and 144,— 
Suit for relief on the ground of fraud.—Suit to set 
aside execution sale.—-Suit for possession of immove- 
able property.—Z. and his three minor sons were 
joint owners of a village. This Z. hypothecated 
by deed of simple mortgage to J. Subsequently 
2 executed another deed of mortgage to J., part 
of the consideration whereof was the cancellation of 
the former bond, which was paid off and extinguish- 
ed accordingly. J., however, frauduleutly caused it 
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12 and 144—continued. 


to appear from the novating document that the 
former mortgage was still alive, aud after the death 
of Z., put the bond in suit against Z.’s widow, who, 
being ignorant of the fraud, confessed judgment as 
guardian of her minor sons. The entire rights and 
interest of Z.’s heirs were sold in execution of the 
decree so obtained by J. Subsequently the fraud was 
discovered, and Z.’s sons brought a suit to set aside 
the execution sale and to recover possession of the 
property first mortgaged. In regard to three fourths of 
this property, they prayed that “ possession might be 
awarded to them by establishment of their right and 
share, by amendment of the revenue papers.” In 
regard to the remaining one fourth, they prayed for 
possession “by right of inheritance to Z.,”? by can- 
celment of the execution sale and of the fraudulent 
decree, They further alleged that they had first 
become aware of the fraud upon the day when they 
obtained from the registration office a copy of the 
novating instrument in which the fraudulent entries 
were contained. Held that the law of limitation 
applicable to the case was not that contained in 
article 12, nor in article 144, but that contained 
in article 95 of schedule I1 of the Limitation Act, in- 
asmuch as fraud vitiates all things, and prevents the 
application of any other law of limitation than that 
specially provided for relief from its consequences. 
Held, further, that the knowledge predicated by the 
terms of article 95 of schedule II of the Limitation 
Act is not mere suspicion, but such definite knowledge 
as enables the person defrauded to seek his remedy in 
Court. Held, under the circumstances of the present 
case, that the burden of proving such knowledge 
on the part of the plaintiffs, prior to the date alleged 
by them, lay upon the defendants. Natua Sinen cv. 
JODHA SINGH : I. L. R., 6 All. 406 


8. —_____—_———_ and arta. 63 and 84, Suit 
on sndemnily bond.— Fraud.— Cause of action.—On 
the 27th July 1868 plaintiff received from defendant 
an indemnity bond, promising to indennify plaintiff 
against the misbehaviour of a third person. On the 
4th June 1870 the third person committed an act of 
embezzlement. In an action brought by plaintiff on 
the 28th June 1873 on the indemnity bond, the first 
Court held the claim barred under clauses 63 and 84 
of schedule IJ, Act IX of 1871. On appeal that de- 
cree was reversed, and the claim allowed under 
clause 95 of the same schedule. The High Court, 
on special appeal, held that clauses 63 and 84, and 
not clause 95, applied to the case, as the suit was 
one, not for relief on the ground of fraud, but for 
breach of a contract to indemnify against fraud. Sua- 
PURJI JAHANGIRJI v, SUPERINTENDENT OF THE 
Poona Citx Jain. : . 12 Bom, 238 


& 


9. Fraud,—Sale for arreare 
of revenue.— Act XT of 1859, 8. 33.— Act IX of 1871, 
sch. II, art, 14.—When one of several co-sharers frau- 
dulently contrived to have an estute brought to sale 
for arrears under Act XI of 1859, and purchased it 
in the benami of his son,—Held that another co- 
sharer aggrieved by the sale could maintain a suit to 
have the property reconveyed, though the period 
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limited by section 33 of Act XI of 1859, and article 
14of the second schedule to Act IX of 1871, for a suit 
to set aside the sale, had expired. The article which 
applies to such a suit is article 95 of the latter Act. 
Byoosun CounDsk Sen vo. Ram SoonpER SURMA 
MozooMpaR . : . LL. R., 38 Calc. 300 


10. Suit to set aside frau- 
dulent revenue sale.—Suit to set aside a sale of land, 
sold as if for arrears of revenue under Act II of 1864 
(Madras), on the ground of fraud, and to recover 
possession of the land from the purchaser, who was 
alleged to be party to the fraud. Held that the 
suit was governed by article 95 of schedule II of the 
Limitation Act, 1877. VENKATAPATHI v. SUBRA- 
MANYA . . ‘ . LL.R., 9 Mad., 457 


WL ———_—__—_—_——— and art. 96.—Suit for 
money patd under Land Acquisition Act.—Fraud or 
mistake, knowledge of.—In 1876 K. sued M. on a 
bond, dated 25th December 1869, for 5,000, by 
which certain land in the district of South Tanjore 
was hypothecated as security for the debt, and ob- 
tained a decree on the 6th of April 1876 for the sale 
of the lands, which he purchased on the 17th August 
1876 for R6,OUO. A. then discovered that part of 
the land hypothecated, situated within the jurisdic- 
tion of the Subordinate Court at Kumnbakonam, had 
been acquired by a railway company under the Land 
Acquisition Act in 1874, and that the compensation, 
R44G0 (claimed by M.’s mother, who sold the land to the 
company), was lodged in the treasury of Kumbako- 
nam inthe name of AZ’s mother. XX. having applied 
to the Subordinate Court for an order for payment 
out of this sum, the Court, by order dated 28th Feb- 
ruary 1880, directed that the question of title to the 
money should be decided by suit. XK. then sued 4M, 
as the sole heir of his deceased mother in the District 
Munsif’s Court of Tiruvadi (where 22. resided) for a 
Acclaration of right to, and to recover, the said sum 
of R4G0. The suit was filed on the 4th September 
1880. On the 16th April 1880 Mf. assigned his in- 
terest in the money sued for to V., who was made de- 
fendant in the suit on his own application and 
pleaded that the suit was barred by limitation, inas- 
much as more than three years had elapsed since the 
money was paid by the railway company. eld 
that the suit was not barred by limitation, as the eom- 
pensation was awarded to M.’s mother cither through 
fraud on her part or mistake on the part of the Col- 
lector, and K. did not become aware of the fraud or 
mistake until within six years of the suit (articles 
95, 96, of schedule LI of the Limitation Act). Vun- 
KATA VIRARAGAVAYYANGAR # KRISHNASAMI AY- 





YANGAR. ‘ ; LL. R., 6 Mad., 344 
art. 96 (1871, art. 97). R 
See Ant. 95 I. L. R., 6 Mad., 344 


Bengal Act VIII of 1869, 8. 27. 
—Suit for money paid in excess 5 Aner cess.—In a 
suit to recover money alleged to have been paid by 
the plaintiffs to the defendants in excess of the sum 
demandable by the latter from the former on ac- 
count of road cess,—Held (reversing the decisions 
ef the Courts below) that the suit was governcd, not 


lil 
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by the spocial law of limitation contained in sce- 
tion 27, Bengal Act VIIL of L8U9, but by article 96, 
schedule Ll of the Limitation Act, XV of 1877. 
Matrnuvra Natu Kunpvu vr. STEEL 





(I. L. R., 12 Oalc., 5383 
art. 97 (1871, art. 98). 
See Ant. 62 . LR, 8 Al, 378 


L Accrual of cause of action, 
—In a suit brought on the 20th July 1867, to recover 
back a deposit of purchasesmoney paid in September 
1863, it appeared that the vendor had re-sold the 
estate, and that the plaintiff thereupon sued for and 
obtained a decree for specific performance against the 
vendor and the purchaser at the re-sale, On appeal 
by the purchaser at the re-sale this decree was 
reversed on the 29th August 1865. ZTeld that the 
suit to recover back the deposit: was not barred, since 
the cause of action for its recovery did not accrue 
till 29th August 1865. Ramagay Diy v. Srinari 
Singh . 2B.L.R., A. C.,170:11 W.R,, 24 


3, ———____—__——— Suit to recover money paid 
on consideration which has failed.— &. had entered 
into a contract with §, to grant him a ‘ zur-i-peshgi” 
lease, and in consideration of an advance of R400 
agreed to execute the same within one month from 
the date of the agreement, the 30th of April 1869. 
8. sued toenforce the agreement on the 22nd of July 
1870, but the suit was dismissed on the ground that 
S. had committed a breach of contract in’ failing to 
pay the consideration for the lease, On the 80th of 
July 1874 8. instituted a suit to recover the R400 
advanced to #. It was held that the suit was 
hurred by limitntion under the provisions of Act LX of 
1871, second schedule, 98. RAMPuAL LAL v. JAFIB 
AL . : ° : : TN. W., 199 


art. 98 (1871, art. 98). 
See s.10 . . LL. R. 9 Bom., 373 


Suit to recover money paid for 
tenure cancelled by sale for arrears of rent.—A suit 
to recover considcration-money paid for a dur-putni 
cancelled by the sale of the putni for arrcars of 
rent was governed by the general rales of limitation 
under Act XIV of 1859. JupounaTH Buurta- 


CHARJEE v. Noso Kristo Mook RJ KE 
(3 W. R., 8. C. C, Ref, 2 


art. 99 (1871, art. 100). 


Under Act XIV of 1859 the period of limitation 
was six years for the suits mentioned in the first 
part of this article,—otz., suits by one who had paid 
the whole amount of a joint decree. JUMERLUN 
ov. WaLLEE AUMED : : . 10 W. R., 3k 


DovgGAMONEE Dossue v. DooknGA Buuns 
{2 W. R., 266 


Noso Kursto Buuns 0. RAIBULLUB BbuoNs 
[3 W. R., 1384 
1. Suit for contribution.— 
Cause of ucltiva.—Under article 100 in schedule 


202 
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Il of Act IX of 1871, when a person has paid 
more than his own share of a joint decree, limita- 
tion runs against a suit for contribution from the 
timo that the excess payment is actually made to the 
decree-bolder. Rapa Kristo Bato v. Rup CuHun- 
DEB NUNDY . : : . 8C.L. BR. 480 





2. Suit for contribution.— 
Joint liability under decree.— Quare,—W hether, 
in a suit for contribution, on the ground that the 
plaintiff and defendants were jointly liable under a 
decree, in execution of which the plaintiff’s property 
alone was sold, the limitation prescribed by article 
100, schedule II of Act 1X of 1871, is applicable, 
or that prescribed by article 118, schedule ITI of 
the same Act. FUCKORUDDEEN MAHOMED AHSAN 
oe, Mouima CHUNDER CuowbHRY 

[I. L. R., 4 Cale., 529 


The period of limitation for suits mentioned in 
the second part of this article, —viz., suit by a sharer 
ina joint estate who has paid the whole revenue —was 
algo six yours under the Act of 1859. SHapKE Lau 
v. BUAWANEB : ; : . 2N. W., 52 


CuOmAGUR v. THAKOOREE Sinan .1 Agra, 123 


And the cause of action in such a suit was held 
to ariso from the sane time as is now expressly 
enacted, BUNWAKEE MonuN SAHA v. PRANNATH 


SAHA . : ; ‘ 2 W.R., 169 

Katty SuNKUR SunDYAL v. Huro Sunxor Sun- 

DYAL : : : ; . TW.R., 29 
art. 102. 





Suits for wages other than those specified in clause 
2 of section 1 of Act XIV of 1859 were governed 
by cluuse 9 or 10 of that Act. JomNa PeRsHAD 
o. BHKEM SEIN l Agra, Mis., 8 


Nirro GoPpaAt GimoskE v. MACKINTOSH 
[6 W. R., Civ. Ref, 11 


—— Suit for wages,—Cause of 
action, Accrual of.—Wages due to an employd 
leaving his employer’s service would bo due on the 
date when he left the service, and any suit for those 
wages must, in the absence of any subsequent account 
stated and settled between the parties, be brought 
within three years from such date. Youna@ v. Mao- 





CORKINDALE. ° ° . 10 W. R., 159 
Upholding on review, MaoCoRxkINpDALE v. YouNG 
[18 W. R., 466 

arts. 


103, 104 (1871, arts. 103, 
104). 


These articles give the result of, and adopt the 
decisions under, the Act of 1859. As to prompt 
dower (article 103). KHagsARANNISsa 0. Risan- 
NissA Begum . 6 BLL. R., 84: 18 W. R., 371 

MULUEEKA v. JUMEELA - UB.L. R.,, 376 

[L. R.,, I. A. Sup. VoL, 185 

KWAJURANNISSA v, SAIFOOLLA KHAN 

(15 B. L. R., 306 
Natuv v. Dacp .2 Bom., 309: 3nd Ed., 298 


8. C, Daub v. Natruu . 1 Ind. Jur. N.S., 12 
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continued. 

Demand of portion of 
dower.— Cause of action.—Whcere a wife demanded 
only a portion of her denmohr or dower from her 
husband, limitation as to her claim to the remainder 
will count from the date of her husband’s death, and 
not from the date of her former demand. BEGoOo 
JAUN v. GASHEE BEBEE . 6 W.R., Civ. Ref., 19 


As to deferred dower (article 104). Manan Att 
v. AMANI : , B. L. R., A. C., 308 


Menran v. Kusizan. 6B. L. R., 60, note 


KHAJARANNISSA v. RISANNISSA BEGUM 
(6B. L. R., 84: 18 W. R., 871 


MULLEEKA v. JUMERELA . UBL. R., 875 
[L. R., L. A. Sup. VoL, 135 





2. Suit for dower.—Wrong- 
ful possexsion.—In a suit to recover the balance of 
dower-money, it appeared that the plaintiff's husband 
died in 1845, and the suit was instituted in 18067 ; 
and that the plaintiff had been in possession of her 
husband’s estate in lieu of dower up to 1861, and had 
continued in possession, under a compromise with the 
heirs, till 1866. It appeared, however, that in 
another suit she had been declared not entitled to 
possession. Held, her suit was barred, KALSUM- 
NISSA v. WAHIDUNNIASA 

3B. L. R., A. C., 176, note 


MAHOMED FAxz v. OOMDAH BEGuM 





6 W.R., li 


Under the Act of 1859 the six and not the twelve 
years’ period of limitation was held to apply to suits 
for dower, as the right was held not to constitute an 
interest in immoveable property, Mauanu Bist v. 
AMNIA . ‘ ‘ . 10 Bom., 430 


WAFEAH v. SAUEEBA ; . S9W.R., 307 


Unless it was sought to charge if on immoveable 
property by establishing a lien thereon, JANER 
Kuanum vo. AMATOOL Fatima KHATOON 

(8 W. R., 51 


S. C. on appeal, Woomatoor Fatima Beau ». 
MRERUNMUNNISSA KHANUM . 9 W.R., 318 


WavrEab v. SAHBEBA p . SOW. R., 307 


In the latter case,—that is, where it is sought to 
make the dower a charge on immoveable property,— 
the suit would now probably come under article 132 of 
the Limitation Act. 


3. ————_———__ Contract to hold money 
on loan.— Repayment to be made by husband in case 
of diverce.-— Dower.—In the case of an advance of 
money on a contract that it should be held on loan 
by the husband (a Mopla following the Mahomedan 
law) without liability to interest, the’ repayment to 
be made by the husband in the event of a divorce 
taking place, or ant of his effects ut his death,— 
Held that the Mahomedan law of dower was not 
applicable to the suit, and that the period of limita- 
tion was three years from the date of the divorce or 
the death of the husband. AnonyMovs Case 

[5 Mad. 280 
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LIMITATION ACT, 1877—continued. 
art. 105 (871, art. 105). 


Under the Act of 1859, the six years’ period of 
limitation was applicable to suits of the nature de- 
scribed in this article (suits by a mortgagor after a 
mortgage is satisfied for surplus collections received 
by the mortgagee). 

See LAuy Doss v. JAMAL ALI 

[B. L. R., Sup. VoL, 901: 9 W. R., 187 


art. 106 (1871, art. 106). 
See Ant. 120 . LL.R., 4 All, 487 


To suits of the nature described in article 106 
(suits for an accouut and share of the profits of a 
dissolved partnership), the six years’ period of limit- 
ation applied under the Act of 1859. JWaLa PrrR- 
SHAD v. KepAR NATH . : . 8 Agra, 175 


Nvgsincu Doss v. NARAIN Doss. 3 N. W., 217 
BxvT00 Raw v. Ponut CoowpyuRy 








7 W. R., 36 
KALEE Kristo Coowpuky v. HARAN CHUNDER 
Dry . ‘ : ‘ . 19 W. R., 217 


lL, ————_—_—_——_ Sut in nature of partner- 
ship demand,—Plaintiff was in the service of the 
principal defendant (C.), who was carrying on a part- 
nership business with another as founders and en- 
gineers, During such service, plaintiff, C., and a 
third party entered into a joint adventure or partner- 
ship, with respect to the purchase, employment, and 
sale of a steam tug, the profit or loss to be shared 
equally,—it being arranged that C. should retain in 
his hands plaintiff’s monthly salary and appropriate 
so much as might be necessary to plaintiff’s share of 
the expenses. After sale of the tug, the account was 
made up, showing a separate loss to each partner of 
R2,341, and was allowed and approved by each some 
time prior to 20th July 1868. On the date last 
meitioned plaintiff signed an account between him- 
self and C., in which a balance was struck in plain- 
tiff’s favour, and immediately reduced by payment of 
a part to R4,054. On the same date, C. instructed 
his clerk to write to plaintiff claiming to deduct 
board and lodging expenses, and on 30th July 
1868 plaintiff replied refusing to allow the deduc- 
tion, A further portion of the balance was after- 
wards paid by C. On the 31st July 187], plaintiff 
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instituted a suit against C. and the third partner, . ; 
' meane profits.—-In calculating the six years’ mesne 


framing his claim as if it were in the nature of a 
partnership demand. Held that, on the 29th July 
1868, when plaintiff signed the account, and a 
balance had been struck, all partnership transactions 
had ceased between the parties, and that he was en- 
titled to sue C. for the balance of all salary and 
moneys in C.’s hands; but that his claim was not @ 
partnership demand. MacCorKINDALE v. YOUNG 
[18 W. R., 466 


S. C. affirmed on review. YounGe r. MacCorkIn- 
DALE . 3 : . 19 W.R., 159 
art. 107 (871, art. 107). 


Under Act XIV of 1859, six years was the period of 
limitation for the suits mentioned in this article 
(suits by the manager of a joint estate of an undi- 
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LIMITATION ACT, 1877, art, 107—conts. 


ued. 


vided family for contribution in respect of a payment 
made by him on account of the estate). As to the 
cause of action, the decisions were in accordanco 
with this article, 


See Ram Krisnna Roy ». Manan Gorat Roy 
{6 B. L. R., Ap. 103:12 W. R., 104 


BIMALA Dent », TARASUNDARI DEBI 
[6 BL. R., Ap. 101:14 W. R., 480 





art. 109 (1871, art. 109). 


—_—_— At XIV of 1859, 5. 1, el. 
16.—Suits for mesne profits.—Six yours was tho 
period of limitation for suits for mesne profits, under 
clause 16, section 1 of Act XIV of 1859. Lanna 
GOBIND SUHAYE v. MUNOHUR MIssER 
fl W. R., 65 
Ram Survun SINGH v. Goorovo Dyan Sinai 
\l Ww. R.,, 83 
Pratap CHANDRA BuRUVA v. SWARNAMAYI 
{3 B. L. R., Ap., 81 
IsstrKENUND Dorr Jna vo. Parsorry Cnurn 
JHA ‘ ‘ ‘ = 3 W. R., 18 


Ramarvr Sinan v, FuRLONG . SW. R., 38 
LUcHMUN SINGH 0. MIRIAM .5 W.R., 219 


MUNEERAM ACHARJEE 0. TURUNGO 
[7 W. R., 178 


Barnum Buorr alias Ram Burvurn v, Buooson 


ALL, : ; 6 W. R., 78 
NAWaB Nazim OF BENGAL 0, RAI COOMARERE 
DEREE . ; ‘ .6W. RK, 1138 


KaTrraMaA NACHIAR 1». SUBRARNAMA AIYAN, ZkK- 
MINDAR OF SUHIVAGUNGA v0. SUBRAKAMA AIYAN 
{4 Mad., 302 

HuReENUR MoOOKERIRE v MOLLAN ABDOOLBUR 
{17 W. R., 209 
Jvaavr CrunvbeEk BHapdoury ». Suis CHunpDER 
BuADOORY . ; . 22 W. R., 255 


See also Mopnoosoopun SANDYAL ©. SuUROOP 
CHUNDER Sincak CHOWDHURY 
[7 W.R,, P. C., 73: 4 Moore’s I. A., 431 





2. Cause of action Suit for 
profits which the deeree-holder was entitled to ree 
cover in this case, the cause of action was held to 
have arisen at the end of the year in which the 
ouster took place. THaKkoor Doss AchHarser 
CHUCKEERBUTTY v. SHOSHEE LHOOSUN CoaTTERJER 

[17 W. R., 208 


Ram CHunprRA Roy v. AMBICA Dossea 
[7 W. R., 161 


3. —_———— Case of action.— Date o 
ascertainment of amount.—Where the amount of 
mesne profits cannot be ascertained till after the end 
of the year, the cause of action was held not to arise 
until the end of the year. BysnaTiu Persian o. 
Bapnoo SINGH . : : . 10 W. R,, 486 
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LIMITATION ACT, 1877, art. 100—conti- 
nued. 


Traxoor Dass Roy CoowpHey v. Nosin Kristo 
GHOSE ‘ : ‘ . 22 W. R,, 126 


Or in cascs of dispossession, the date of dis 8- 
sion is the date when the cause of action arises in 
suits for mesne profits, Expan ALI KHAN ». Kauee 
PersuaD . ‘ ‘ : . &W.R., 68 


4, Dispossession under decree 
subsequently reversed by Privy Council.—Where a 
plaintiff had been dispossessed of lands under a decree 
of the Sudder Court, subsequently reversed by the 
Privy Council on appeal, limitation as to his right to 
mesne profits during his dispossession ran from the 
date of the decree of the Privy Council. Masnoox 
Atl Kwan v. Jowaua BUKsH . 2N. W., 280 


JOYEURUN LALL v. ASMUDH KOoOER 
[5 W. R., 125 


5. Cause of action.— Pispos- 
session.—The cause of action in respect to. mesne 
profits accrucs on the date on which, but for the fact 
of dispossession, the plaintiff would have been en- 
titled to receive them. Lakiit Kant Das CHow- 
DRY v. Ram Dyat Das - 65 B.L.R., Ap., 61 


.8. C, Luckuer Ka vr Doss vo, Deen l)vat Doss 
[14 W. R., 82 


8. Default caused by act of 
another parly.— Assam, — Suit for partition. — 
Where a purchaser of a four-anna share was kept 
out of possession of a portion of the property sold, 
and having recovered Judgment in a suit brought for 
possession and mesne profits against the vendor, an 
arrangement wis come to pending appeal, that within 
a year the parties should appoint an arbitrator to 
fix on the shares and make a division, and in default 
of such appointment an application should be made 
to the Hakim; but that if nojsuch application was 
made within the year, and a suit should be subse- 
quently brought, the party suing should lose his right 
to mesne protits,—JZeld that, under the circumstances, 
the defendant having prevented the plaintiff from 
making the necessary application within the year, 
and ptocecdings having gone on for years to carry 
out the partition, the plaintiff was, on the termina- 
tion of those proceedings, entitled to sue for mesne 
protits. Where proceedings were going on to effect 
a partition, the right to particular properties being 
in dispute,—Held that the right to mesne profits ac- 
crued at the termination of those procecdings, and 
that the party improperly kept out of possession was 
entitled to sue for all mesne profits during the 

riod of his non-possession, subject to any grounds 
whieh the defendant could show which would entitle 
a Court of Equity to deprive the plaintiff of his 
rights. In a suit brought in January 1862, respect- 
ing property situated in Assam, mesne profits for 
twenty-cight years prior to 1854 were decreed, sub- 
ject to any equitable claims for deducting any portion, 
Act X1V of 1859 not applying to Assam previous to 
July 1862. NitkaMAL LAHURI v. GUNOMANT Dept 

[7 B.L. RK. 113:15 W.R., P. C., 38 


7. Period when due.—Time 
Sor making up accounts.—Where the accounts of an 
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estate are made up at the end of the ordinary year, 
mesne profits are rightly treated as due at the end of 
each year, and interest may be added by way of dam- 
ages. CHOWDHEY WAHED ALI 0. JUMAYE 

(19 W. R., 87 


8. Suit for, by person restored 
to possession under decree of Privy Council.—The 
right of action to a person who is restored to posses= 
sion under a decree of the Privy Council does not 
accrue before the decision of the Privy Council; and 
he is entitled to interest on mesne profits from the 
time of his ejectment up to one year after the deci- 
sion of the Privy Council, that being held to be a 
reasonable time to be allowed to him for commenc- 
ing his suit. AsMUDa Koogr v. JoYKURUN LALL. 
JOYEKURUN LALE v. AsMUDH KOOER 

[5 W. R., 125 


9. ———_—_—_——_——_——_ Sut possession.—In a 
suit instituted after Act XIV of 1859 came into 
force, mesne profits can only be recovered for the six 
years next preceding the institution of the suit. A 
regular suit for mesne profits will lie after a suit for 
possession, if in the latter suit no question of mesno 
rofits was raised or decided. PRATAP CHANDRA 

UBUA v, SWARNAMAYI 
[8 B. L. R., Ap., 81:12 W. R., & 


10. Suit for mesne profits,— 
A claim for mesne profits during a period preceding 
the three years next before the filing of the pluint is 
barred by Act XV of 1877, schedule II, article 109. 
KRISHNANAND 0. PARTAB NARAIN SINGH 

(I. L. R., 10 Cale., 792: L. R., 111. A., 88 


11. 








and art. 40.— Mesne pro- 


jits misappropriated.—Suit for value of crops.— 


The defendant obtained a decree in a suit brought 
against the plaintiff for arrears of rent and for eject- 
ment, in execution of which he evicted the plaintiff 
from his holding, and, after getting possession thereof, 
carried away certain crops which were then standing 
on the land. The plaintiff appealed from the decree 
obtained by the defendant, and on appeal it was set 
aside, on the plaintiff depositing the rent duc, and the 
plaintiff recovered possession of his tenure. Held 
that such a suit was a suit “for profits of immove- 
able property belonging to the plaintiff wrongfully 
received by the defendant” within the meaning of 
Act IX of 1871, section 109, and not a suit for “com- 
pensation for any wrong, malfeasance, nonfeasance, 
or misfeasance, independent of contract,” within the 
meaning of article 36 of the same Act, SnurNno- 
MOYEE v. PATTARRI SIRKAR 

[I. L. R., 4 Cale., 625 


12. Suit for damages to per- 
sonal property.— Plaintiff brought a shit to establish 
his right to a fishery, which was finally decided in 
his favour. After the final determination of the suit 
in which his title to the fishery was tried, he brought 
the present suit to recover damages, and the Small 
Cause Court decided that the suit being for damages 
to personal property ought to have been brought 
e time of the injury having been 
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committed. Held that tho suit was not. ono for 
damages for injury to personal property, but for 
mesne profits, and that the six years’ limitation was 
applicable to it, Etnangs Buxsn ». Siro Narain 
SINGH. ° . 17 W. R., 360 


art. 110 (871, art. 110; 1859, 

8.1, cl. 8). 

1. Suits for arrears of rent.— 
Suits for arrears of rent were under Act XIV of 
1859 to be instituted within three years from the 
last day of the Bengal (or other) year in which the 
arrears claimed shall have become due. Goninp 


KuMAB CHownpHary v. HARGOPAL NaG 
(8 B.L. R., Ap., 72:11 W. R., 587 


2. Suit for arrears of rent.— 
Where a part-proprictor of a certain talook, who was 
niso a co-sharer in a fractional portion thereof, brought 
suits against his co-talookdars in the Revenne Court 
for arrears of rent without allowing any deduction on 
account of his share, which suits were dismissed for 
want of jurisdiction, and afterwards brought a suit 
for the rent for the same period in the Civil Court,— 
Held that the suit was not one for the recovery of 
arrears of rent within the meaning of section 29, 
Bengal Act VIII of 1869, but was governed by the 
provisions of Act XIV of 1859. The suit was one for 
rent of land, and fell within the scope of clause 8, 
section 1 of that Act. Gosrnpo Coomar CHOWDHRY 
©. MANSON . lIOBL. R, 56: 33 W. R., 152 


3, ————__—__—— Suit for compensation in 
shape of rent for land.—A suit to make tho defend- 
ant liable for compensation in the shape of rent. for 
the land which he held in the name of his servant, was 
held to be not a suit for rent under Bengal Act VITI 
of 1869, and was subject to the six years’ limitation 
pre:eribed by clanse 16, section 1, Act XIV of 1859, 
KIsHENBUTTY MISRAIN 0. ROBERTS 

[16 W. R., 287 














4, ———— Suit for compensation for 
use and occupation of land.—Where a contract of 
lease was found to be a benami transaction, and the 
lessor, though he had all along received the rent from 
the ostensible lessees, was held to be entitled, when 
the tenure passed by sale in execution toa third party, 
to claim the rent due from the beneficial lessees,— Held 
it was not a suit for rent, but for compensation for 
use and occupation of the Iands demised, and clause 
16 of section 1 of Act XTV of 1859 was applicable to 
it. Drsnata Roy Cnowpney »v. Gupapior Dey. 
PiTamMBUER SEN v. DesnatH Roy Cnowpury 


(18 W. R., 182 
As to section 1, clause 8 of the Act of 1859, see 
PoOULSON v, CHOWDHRY . .§ 2W.R,, 2) 


UNNODA PERSATD MOOKERIFEr. KrrestroCoomar |. 
' leaving a will, probate of which was granted to the 


: defendant as his executor. 


Morrro .15 B.L. R., 60, note:18 W. R., 5 
And Hvrer KisHore Roy cv. Hour Kisnaore 
ADHIKAREE . . 238 W. R., 134 


6. —————_————. Act XIT of 1859, s. 1, el. 
8.—Suit for rent under benami lease.—Use and oc- 
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cupation.—Plaintiff, who was the zemindar, having 
obtained a decree against the auction-purchaser of 
a putni tenure held under his zemindari for the rents 
of the years 1279, 1280, and 1281, and being unable 
to realise the whole amount due under the same, 
subsequently learned that 4., who had purchased a 
share in the putni from B., who derived his title 
from the original defendant, had been in possession 
during these years. He then sued A. for the balance 
due under the tirst decree. This suit was filed on 
the 21st Baisack 1285. Held that the second suit, 
whether it was governed hy Bengal Act VIII of 
1&9, or by the general law of limitation, was 
barred, inasmuch as it was a suit for rent and 
brought more than threo yoars after the arrears 
became due. Pitambur Sen v. Debnath Roy Chow- 
dhry, 18 W. R., 132, cited and distinguished. Ram 
Ronsgvun CHvuoKkgERnUTYY v. Ram LALL MvxKno- 
PADITYA ‘ : ; -. 6C.L.R., 62 


art. 118 (1871, art. 118). 


See Anv. 144 (1871, anv. 145)—INTEREaT 
IN IMMOVEABLR PROPERTY. 

[25 W. R., 521 

I. L. R., 2 All, 718 


See Srrorrrc PERFORMANCR — SPECIFIO 


PERFORMANCE ALLOWED. 
(I. L. R., 3 Mad., 87 


1. Sale at fair valuation.— 
Ascertainment of price—In a suit for the specific 
performance of an agreement entered into in 1858 to 
grant a pottah when required, it appeared that the 
plaintiffs applied to the defendants for a pottah in 
1874, and in March 1875 the defendants finally 
refused to make the grant, and the plaintiffs there- 
upon instituted their suit for specific performance. 
Held that they wero not barred by limitation, as 
under Act 1X of 1871, schedule H, article 118, they 
had three years within which to bring their suit from 
the tino when they had notice that their right was 
denied. New Brerpinoom CoaL Company v. BuLo- 


RAM MANATA 
(IL. R., 6 Cale. 175: 2 C. L. R., 268 


§. C. on appeal to Privy Council, where, however, 
this point was not dealt with. 


(I. L. R., 6 Cale,, 932: L. R., 71. A., 107 


2. —_——_——_——._ Specific perfarmance.— 
Trurt.—Laches.—In 1860, certain shares in a com. 
pany then formed were allotted to &., on the under- 








' standing, a8 the plaintiffs alleged, that 120 of such 
' shares should, on the amount thereof being paid to &., 


be transferred to and registered in the books of the 
company in the names of the plaintiffs. In 1862 
the plaintiffs completed the payment to &, in respect 
of the shares, and during his lifetime received divi- 
dends in respect of the said shares. 8. died in 1870, 


In a suit brought hy the 
plaintiffs after demand of the shares from the de- 


| fendant, and refusal by him to deliver them, to compel 


the defendant to transfer the shares to the plaintiffs, 
and register the same in their names, the plaintiffs’ 
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case was that the shares had been held in trust for 
them, and that, consequently, their suit was not 
barred by lapse of time. Held that the transaction 
between §. and the plaintiffs did not amount to “a 
trust for any specific purpose ” within the meaning 
of section 10 of the Limitation Act, or to a trust at 
all, but to an agreement of which the plaintiffs were 
entitled to specific performance ; and the linitation 
applicable was that provided by clause 113 of schedule 
Il, Act IX of 1871, and therefore the suit was not 
barred. Nor were the plaintiffs disentitled to relief 
by reason of any laches or delay in bringing the suit. 
AuMED MAnOMED’ PatTEt v, ADSEIN DOOPLY 

(I. L. R., 2 Cale., 323 


3. Suit for specific perform- 
ance of contract.—Suit on award.—-Act I of 1877 
(Specific Relief Act), s. 30.—A suit for moncy, based 
on an award, which directs its payment by the de- 
fendant to the plaintiff, is virtually a suit to have tho 
award specifically enforced ; and as by section 30 
of the Specific Relief Act, 1877, awards are placed on 
the same footing as contracts, No, 113, schedule IT 
of the Limitation Act, 1877, is applicable to such a 
suit. SukHO Bru v. Ram Suxu Das 

[I. L. R., 6 All, 263 


4. and art. 144.—TVendor 
and purchaser.— Contract of sale,— Suit for specific 
performance of contract.—Suit for possession of 
ammoveable property.—A contract was made for the 
sale of certain immovenble property, in the event of 
the vendor obtaining a decree establishing his title to 
the property, in a suit which had been brought for 
that purpose. The vendor obtained such decree in 
that suit. The purchaser subsequently brought a 
suit “to have a sale-deed executed and completed, ” 
and for possession of the property. It was contended 
that the limitation applicable to the suit was that 
provided by article 144 of the Limitation Act, 1877, 
and not article 113. Held that the suit was essen- 
tially one for specific performance of contract, and 
the limitation applicable was article 113. The con- 
tention that, so far as the suit was for possession of 
immoveahle property it should be governed by article 
144, was invalid, Tho right to possession sprang out 
of the contract of sale, and the relief by giving posses- 














sion was comprised in the relief by specific perform. 


ance of the contract of sale, and could not be 
governed in this suit by any but article 113. But 
assuming the suit might, so fur as limitation was con- 
cerned, be entertained, still, as the right to possession 
was dependent on the contract of sale, if the suit 
could not be maintained for specific performance of 
the contract, it could not be maintained for possession 
of the property sold under the contract. MUHI-UD- 
pIn AHMAD KHAN v. MAsLis Rar 

(I. L. R., 6 AIL, 2138 


5, — Breach of contract.—Suit 
for specific performance.—In a suit to enforce the 
performance of an agreement alleged to have been 
entered into between the plaintiffs and the principal 





undertaking subsequently carried out, was to admit 
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the former, who were his uterine brothers, to a share 
of the property of his adopting father, which included 
an interest in land,— Held that the defendant was in 
a position to fulfil that contract on the deaths of his 
adoptive parents respectively, and that plaintiff's 
suit, not having been brought within three years 
of the dates of those deaths, was barred by limitation. 
MoHADEU LALL v. NuNDUN LAL, . 12 W. R., 22 





art. 114 87], art. 114). 
See Ant. 91 . LL. R., 38 All, 846 


art, 115 (1871, art. 115). 
See Ant.62 . LL. R.5 Cale, 839 


L — Suit for oreach of contract, 
—In a suit to recover a sum of money (principal and 
interest) on account of rent pnid for a certain mouzah 
which had been farmed out to the plaintiff by defend- 
ant No. 1, but of which the plaintiff cael not get 
possession,— He/d that the cause of action as laid in 
the plaint was a breach of contract on the part: of the 
principal defendant, and the action was one for 
damages falling under section 1 of Act XIV of 
1859, within the meaniagy of clause 9 if the contract 
of lease was verbal, and within clause 10 if it was in 
writing, The case was not that of a suit for breach 
of an implied contract as distinguished from a con- 
tract of actual agreement, and the obligation of the 
defendant to make good the loss caused to the 
plaintiff was not one merely which the law raises 
upon a state of cirenmetances independently of any 
actual agreement, BROOKE v. GIBnoNn 


[19 W. R., 244 
Upheld on review . ; - 21W.R., 47 


2, — Implied contract,— Contract 
to do repairs.—Whiere the defendant employed the 
plaintiff to repair a bungalow, but no express agree- 
ment was come to as to the payment for the repairs, 
it was held that on the performance of the repairs an 
implied contract to pay their fair value arose, for 
which the period of limitation was six years, as ruled 
in Umedchand Hukamchand vy, Bulakidas Lalchand, 
5 Bom., O. C., 16. NARO GANESH Datak vy. Me- 


HAMMAD KHAN x 9 Bom., 280 
3 











Contract belween doctor 


' and patient as to fees—Whcere a doctor is engaged 
, to treat a patient without any arrangement being 


made at the time as to his fees, there is an implied 
coutract, an action for breach of which was governed 
by the three years’ limitation under section 1, clause 
9 of Act AIV of 1859. Hvrisu CHUNDER StURMAH 
v. BROJONATH CHUCKERBUTTY . 18 W.R.,96 


4, ——___———-. Suit for money received by 
vakeei and paid to agents of client.— Cause of action. 
—A vakeel received money for his clients, and gave it 


, to their agent for delivery to them ; the agent did not 


deliver it accordingly, and the vakeel was compelled by 


, the Civil Court to pay it overagain. The vakeel there- 


defendants whereby the latter, in consideration of an | upon sued the agent for the money. Held that the 


case fell under section 1, clause 16, of the Act of 


( 3841 ) 


LIMITATION ACT, 1877, art. 116—conti- 


nued. 


Limitation, 1859. Held, also, that, treating the case as 
one of implied contract, the cause of action arose when 
the plaintiff was compelled to pay money which the 
defendant was legally bound to pay; and, thirdly, 
that, if the defendant was in truth the plaintiff’s 
agent, but had induced the plaintiff to make him so 
by the fraudulent representation that he was the 
agent of the clients, the cause of action would have 
arisen at the discovery of the fraud. DPENUBALLI 
SUBHARAMAREDDI v, BHIMARAJU RAMAYA 

[2 Mad., 21 


5. Contract to supply goods. 
—Suit for balance due.—In a suit to recover a 
balance due for articles supplied to defendant on 
account current between the parties, where an oral 
contract existed to the effect. that, on defendant’s 
giving chittis as security, articles of food for daily 
consumption would be supplied to him from plaintiff’s 
shop, the chittis to be returned to defendant at 
intervals after payment on presentation, it was found 
thut plaintiff last, on the Ist Assar 1276, returned 
to defendant the unpaid chittis then on hand; but 
defendant did not pay their amount. Subsequently, 
on different dates, he paid a portion. In a suit for 
what remained duc,— Held that the breach of con- 
tract on which the suit was brought occurred when 








the defendant failed to pay, on presentation of the - 


chittis, the amount then due and payable. Ram 
Doran Koonpovo v, Gooroo Dass SEN 


(18 W. R., 450 


6. Breach of contract in not 
satisfying decree.— Cause of action.— Where S., for 
a valuable consideration, promised A’. to satisfy a de- 
cree outstanding against him, and, instead of carry- 
ingr out, his agreement, purchased the decree, applied 
for its execution, and brought &.’s property to sale, 
&AY’s right of action accrued from the date of the ap- 
plication, not from the date of the sale. MAnomEp 
HAvEE v. SHEO SEVUK Doopsy . 6N. W., 95 


7. Suit for trees on land after 
ejectment.— Cause of action—A. having been in 
possession of garden land from 1850 as tenant of 73. 
under a two years’ lease, continued to occupy as yearly 
tenant till 1860, when he was ejected in a suit brought 
against him by A. In 1864.4. sued on a clause in 
the lease which he contended gave him a right to re- 
move certain trees planted on the land. Held that the 
breach of contract (if any) took place when B. took 
possession of the land together with the trees in exe- 
cution of his decree in the ejectanent suit, and that 
A.’s claim was barred by clause 10, section 1 of Act 
XIV of 1859. Sayasi v. UMagI 

[3 Bom., A. C., 27 











8. Suit on agreement to pay 
rent to creditor.— Cause of action.—Plaintiff executed 
a zur-i-peshgi lease to defendant for a term of 
years, and arranged with him contemporancously 
that he (the lessee) was to make an annual payment 
(out of the rents payable to plaintiff) to a creditor of 
the plaintiff, with a view to clear off a debt. These 
payments, though made punctually for a time, were 
withheld while a balance of the debt still remained 
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due, to recover which tho creditor sued the lessor 
(plaintiff) and obtained a decree. Held that plain- 
tiff’s (lessor’r) cause of action against the defendant 
(lessee) arose from the date of the latter’s breach of 
contruct,—7.¢., the date on which he failed to pay. 
ZooLFEE Beaum v. Ram SurvNn Roy 

(10 W, B., 80 





9. Sait for abatement of rent 
Sounded on agreement for measurement.— Payment 
of same rent.— Abandonment.—In a suit for abate- 
ment of rent founded on an agreement that, at a 
certain time, the land should be measured, and if 
found less than the quantity named in the agreement, 
there should be an abatement of the rent, it was found 
that the plaintiff had never required abatement, but 
had continued to pay the rent six years. Held that 
the suit was barred by limitation, the cause of action 
having arisen when the zemindar continued to take 
rent according to the quantity of land named in the 
agreement. Semble,—There might be ground for say- 
ing that the agreement was abandoned by the parties, 
PROSUNNO MoYEE DosskE v. Doya Moyre Dosser 

[22 W. R., 275 


10 ——_—— Sale of goods on credit.— 
Breach of contract.—Where there was a clause in a 
partnership agreement by which the defendants, the 
working partners, undertook to be liable for any out- 
standings in respect of goods sold on credit, the sule 
of goods on credit was held not to be any breach of 
contract, and not to bring the suit under clause 0 of 
section 1 of Act XIV of 1859, KALEE Kristo Roy 
CuowDuRKy v. HARAN CiuNDEH Dry 

(19 W. R., 277 


1L Contract for manufactured 
indigo.— Breach of contract.— Certain factories, al- 
ready sown with indigo, were given in lease by the 
Court of Wards ; and the lessees agreed to take over 
all contracts and pay all expenses which had been in- 
curred for that season’s culvivation, depositing the 
amount of outlay incurred, The lease having been 
set aside by superior authority, the lessees agreed to 
give up the factories and all the indigo manufactured 
by them while in possession, on condition of being re- 
paid the amount deposited by them. Ina suit to re- 
cover the value of the indigo not delivered, —Held the 
suit was one for breach of contract and governed by 
clause 9, section 1, Act XIV of 1859. Bama Soon. 

DURY DgBIA v. JARDINE, SKINNER, & Co. 
[8 W. R., 367 








12. — Suit for breach of contract 
to deliver gouds.— The defendants were owners of a 
fleet of steamers plying periodically along the coast 
of British India by which they undertook to convey 
for freight parcels of goods indifferently from and to 
specitied ports, In a suit for compensation for value 
of goods short delivered,— Held that the suit was one 
for breach of contract to deliver, and was governed 
hy article 115 of the Limitation Act, 1877,  BriTisH 
InviaA STEAM NAVIGATION Co. v, MAHOMED 

tsack & Co. I. L. R., 3 Mad, 107 
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13. and art. 120.—2e-mar- 
riage of Hindu widow.—Custom.— Breach of con- 
tract.—The plaintiff sued the defendant, who had 
married the plaintiff’s deceased brother’s widow, to 
recover, by way of compensation, the money expend- 
ed by his deceased brother’s family on his marriage, 
founding his claim upon a custom prevailing among 
the Jats of Ajmcre, whereby a member of that com- 
munity marrying a widow was bound to recoup the 
expenses incurred by her deceased husband’s family 
on his marriage. Held that the suit was one of 
the character described in No. 115, schedule II of 
Act XV of 1877, and not in No. 120 of that sche- 
dule, and the period of limitation was therefore 
three and not six years. Mappa eo, SHEO BaKsn 

[I. L. R., 3 All, 385 





14. and art. 30.—Suit dy 
consignee against railway compony for non-deli- 
very.—Whero a suit is brought against a railway 
company by the consignee of goods (not sent on 
sample or for approval) for compensation for non- 
delivery, the peyod of limitation is not two years 
(article 30), but three years (article 115, schedule 
II of the Limitation A t, 1877), inasmuch as the 
consignor contracts with the company as agent for 
the consignee, and the property in the goods passes 
to the consignee on delivery to the company. Has- 
Basi v, East INDIAN Rartway CoMPANY 

[I. L. R., 5 Mad., 388 


15. and art. 30.—Bill of 
lading.—Contract, Breach of, for delivery of goods, 
—Onus of proof of loss of goods.—Where a plaintiff 
brings a suit for breach of contract for non-delivery 
of goods under a bill of lading, it is not open to the 
defendant, after having denied receipt of the goods, 
to act up, or for the Court, after finding that the 
goods had been shipped but not delivered, to assume, 
without evidence, that the goods were lost, in order 
to bring the case within article 30, schedule IT of 
the Limitation Act of 1877. Per GarrH, C. J. 
— Semble,—Whaere a plaintiff sues for breach of con- 
tract and proves his case, the three years’ limitation 
would be applicable, although the defendants were to 
prove that the breach occurred in consequence of 
some wrongful act of theirs, to which the shorter 
limitation would apply. Mohkansing Chawan v. Con- 
der, I. L. R., 7 Bom., 478 ; and British India Steam 
Navigation Company v. Mahomed Esack, 1. L. R&., 
8 Mad., 107, approved. DANMULL »v. BRITISH 
InpIa STEAM NAVIGATION COMPANY 

(I. L. R., 12 Cale., 477 








16. Loan on verbal agreement 
to repay at a specified date.—A suit to recover 
money lent with interest upon a verbal agreement 
that the loan should be repaid with interest one year 
from the date of the loan, is governed by article 
116 of schedule IT of Act XV of 1877, which virtu- 
ally provides for all contracts, which are not in writ- 
ing, registered, and not otherwise specifically pro- 
vided for, RaMEsHWAR MANDAL v. RAM CHAND 
Ror . I. L. R., 10 Cale., 1033 
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17. Breach of contract.— 
Oause of action.—Damages.—In a suit for breach 
of a contract to be performed at different times, the 
ein of limitation must be calculated from each 

reach of contract as it arises. Where thero is a 
contract for performing certain dutics in each of 
several years, each breach of the contract is a com- 
plete cause of action, and damages are recoverable 
for each breach soparately. MAHI SAHU v. FoRBES 

[B. L. R., Sup. VoL, 500: 6 W. R., Act X, 61 


See the decision of the case by the Division Bench 
after the ruling of the Full Bonch. Morse SAnoo 
v. FORBES ; : ; A 6 W. R., 278 


On this clanse see also LUKHINARAIN MITTER 0. 
Kuettrro Pat Stina Roy 
(13 B. L. R., P. C., 146: 20 W. R., 380 


18. —————_——_—— Continuing breach.— Con- 
tract.—A. agreed with B. to refund to NM. the price 
of certain property sold by 4. to V., and of which a 
share belonged to B. A. having died without ful- 
filling the agreement, NV. obtained against B. a de- 
cree for possession of part of the property. Five 
years subsequent to N.’s suit, B.’s heirs sued A.’s 
heirs for damages for breach of the agreement. Held 
that such breach of the agreement was a continuing 
breach, and had not even yet ceased, and that there- 
fore the present suit was not barred by article 115, 
schedule II of the Limitation Act. Impap ALI oe. 








NIJABAT ALI : : LL. R., 6 All, 457 
art. 116. 
See WEKKAN AGRICULTURISTS’ REIFF 


Act, 1879, 8. 72. LL. R., 9 Bom., 320 





1, ————— Contract or engagement in 
writing.—Where a writing signed by the defendant 
was in these terms: “ S. (defendant) holds #475, 
which sum is the property of JZ. (the plaintiff),”’— 
Held that the document could not be considered a 
written contract or engagement, LAKSIMANAIYAN 
v. SIvASAMY Row ., s ; . 4 Mad., 216 


3. Contract or engagement in 
writing.— Suit on promissory note by indorsee against 
payee.—The defendant, the payee of a promissory 
note, endorsed it to the plaintiff. The endorsement 
was, “Pay to A. M. (plaintiff) or his order.’”? The 
promissory note had been registered previous to the 
endorsement to plaintiff. A suit was brought by the 
plaintiff three years after the date of the endorse- 
ment to recover the amount of the noto from the de- 
fendant. Held that the suit was barred by the law 
of limitation. KYLASANADA MOODELLY v. ARMUGUM 
Moopg1LLy . : . . 4 Mad., 366 


See SHumso CHunpDER SHAHA v. BaRova Soon- 
DUREE DEBIA . ; ‘ . 6 W. R., 45 


3. Mode of registration.— Re- 
gistration before cazee.—The registration must be 
under one of the Registration Acts or Regulations. 
Attestation before a cazee was held not to be registra- 
tion within clause 10, section 1 of Act XIV of 1859. 
Dora Moyes Danzer 0. NOBONEE DaBRE 

(1 W. R., 89 
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4, ——_—_—__—_———. Registered b0nd.— Held that 
article 116, schedule II of Act XV of 1877 is appli- 
cable to a suit on a registered bond for the payment 
of money. HUSAIN ALI KHAN ov. Hariz ALI KHAN 

(I. L. R., 3 All, 600 


5. Registered bond.— Compen- 
sation for breach of contract.—A suit to recover a 
specific sum of money due upon a registered bond or 
other written contract is a suit for compensation for 
breach of contract in writing registered, within the 
meaning of article 116 of schedule II of Act XV of 
1877, and may be brought within six years from the 
time when the period of limitation would begin to run 
against a suit brought on a similar contract which is 
not registered. GANESH KRISHNA 0. MADHAVRAO 
Ravst ; : ‘ . LL. R., 6 Bom., 75 


6. Registered bond for the 
payment of money.—Suit for compensation for the 
éreach of @ contract in writing registered.—The 
defendant having borrowed money from the plaintiff, 
gave him a bond, dated 4th July 1872, for the 
payment of such money, with interest, within two 
years, or on certain contingencies contemplated and 
defined in such bond. Such bond did not specify a 
day for payment. It was duly registered. On tho 
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30th Juno 1880, the plaintiff sued the defendant, - 


stating in his plaint that he had lent the defendant 
such money ; that it was payable on the 4th July 1874; 
that on that day he had demanded payment; that the 
cause of action arose on that day, as the defendant 
did not pay ; and that he claimed such money accord- 
ingly. The plaint did not make any mention of such 
bond. Held that the suit was not one which fell 
within the scope of article 66 of schedule Il of Act 
XV of 1877, but one to which article 116 of that 
schedule was applicable and it might proceed on 
the plaint withont any amendment thereof. Gaunt 


SHANKAR v. SURJU -LL,R.,3 All, 276 


%. —_——_———_ Suit to recover money due 
on registered bond.— Compensation for breach of 
contract.—A suit to recover money due upon a 
registered bond is a suit for compensation for 
breach of contract in writing registered, within the 
meaning of article 116 of schedule IT to Act XV of 
1877, and must be bronght within six years from the 
time when the period of limitation would begin to 
run against a suit brought on a similar contract not 
registered. NosocoomMaR MooKHOPADHAYA ®t, SIRT 
MULLICK . . LL. R., 6 Cale, 84 


8. ———_————— Registered bond for the 
payment of money.— Held, following Husain Al: 
Khan v. Hafiz Ali Khan, I. L. R., 3 All, 600, 
that a suit on a registered bond for the payment of 
money, which has not been paid on the due date, is 


ee ee ee eee 
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padhaya Vv. Sirn Mullick, I. D. R., 6 Cale., 94, ré- 
ferred to, KHUNNI v. NASIR-UD-DIN AHMAD 
[I L. R., 4 All, 255 


9, ——_—_—__—_—— Suit for money due on 
registered bond.—A suit to recover money due upon 
a registered bond is a suit for compensation for 
breach of contract within the meaning of article 116, 
schedule Il of Act XV of 1877. Nobo Coomar 
Mookopadhaya v. Siru Mullick, I. DL. R., 6 Cal., 94: 
6 CLL. R., 579. See Gauri Sunkur v. Surju, I. I. Boy 
3 All., 2765 Ganesh Krishna v. Madhavrav, I. L. Rey 
6 Bom., 75; Vythilinga Pillai v. Thetchanamurts 
Piliai, I. L. R., 8 Mad., 76. Kaur Ram 0, LALA 
DHANUEKDHARI SAHAI  . -l11C. L. R,, 861 


10. Suit on a registered bond, 
and for misappropriation by executor de son tort. 
—In a suit on a registered bond payable in eleven 
yearly instalments to recover instalments 5 to 10 
from the representatives of two deceased co-debtors 
(who as managing members of an undivided Hindu 
family had contracted the debt for family purposes), 
the plaintiff added as defendants G., the son-in-law of 
one of the deceased co-debtors, and his two brothers, on 
the ground that they, in collusion with the widow of 
such decensed, co-debtor, had as volunteers inter- 
mmeddled with and possessed themselves of substantially 
the whole property of the family of the deceased co- 
debtor. The bond was dated 26th March 1870. The 
earliest instalment sued for fell due on 13th March 
1874. Held that, as the bond was a registered bond, 
and the property had been misappropriated within 
three years of the date of tho suit, the suit was not 
barred by limitation, MAGALURT GuruvIAn 0, NaRyY- 
ANA RUNGIAH ._iIL. BR. 3 Mad, 359 


11. Suit to recorer arrears of 
rent on registered contract.— Compensation,— Con- 
tract Act, #. 78.—A suit to recover arrears of rent 
upon a registered contract is governed by article 116, 
schedule, II, Act XV of 1877, Compensation is used 
in the same sense in that article as in the Contract 
Act, section 73. VYTHILINGA PILLAI v. THETCITANA- 
MURTI PILLAt . -LL RR, 8 Mad, 76 


12. and art, 65.— Vendor and 
purchaser.— Agreement by purchaser ‘vo refund pur- 
chase-money in case land sold proved deficient in 
quantity —Suit for refund.— Suit for cumpensation 








‘ for breach of contract.—The vendor of certain land 


a suit for compensation for the breach of a contract | 


in writing registered, and therefore the limitation ap- 

plicable to such a suit is that provided by article 116, 

schedule II of the Limitation Act. The principle on 

which the ruling that a suit on a bond which has not 

been paid on the due date is a suit for compensation 

explained by Stuart, C.dJ., and Nobocoomar Mookho- 
¢ 


agreed in the conveyance, which was registered, that in 
case the land actually conveyed proved to be less than 
that purporting to be conveyed, he should make a 
refund to the purchaser of the purchase-money in pro- 
portion to the value of the quantity of land deficient. 
The land actually conveyed having proved to be less 
than than purporting to be conveyed, and the vendor 
having failed to make a refund of the purchase-money 
in proportion to the value of the quantity of land de- 
ficient, the purchaser sued the vendor for the value of 
the quantity of land deficient. Held by Spanxte, J., 
that the suit was one of the nature described in arti- 
cle 65, schedule IT of Act XV of 1877, to which, the 
agreement being in writing registered, the limitation 
provided by article 116, schedule II of that Act, was 
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applicable. Held by OLDFIELD, J,, that article 116, 


schedule IT of Act XV of 1877, was applicable to the 
suit. Kisuen LAL vo. KINLOCK 
(I. L. R., 3 AIL, 772 


138. and arts. 89 and 90.— 
Principal and agent.— Breach of contract.— Account. 
— Registered agreement.— Contract Act, s.73,— Com- 
pensation.—A suit to recover from the representatives 
of a deceased agent certain suins of money which had 
been received by such agent in the course of his duties 
and misappropriated by him, will be governed by the 
limitation prescribed by article 116, schedule I, Act 
XV of 1877, when the contract under which the 
agent was employed is contained in a duly registered 
instrument. In a suit for compensation for breach 
of a contract in writing and registered, whether such 
compensation be for a liquidated or unliquidated sum, 
the limitation applicable is six years as prescribed by 
article 116, schedule H[, Act XV of 1877. Inarticle 
116, schedule Il of Act XV of 1877, the word “ com- 
pensation” scems to be used in the sense in which it 
appears in section 78 of the Contract Act, 1X of 1872. 
In April 1875, 4. entered into an agreeinent in 
writing with 4., wheresy he agreed to act as the 
manager of B.’s zemindaries and other landed pro- 
perties for three years, on certain terms therein men- 
tioned. The agreement was duly registered. On 
the 15th of June 1882, 2. sued the Administrator 
General of Bengal, as administrator of 4.’s estate, to 
recover certain suis of money, set forth in detail in 
the plaint, as having been received by 4. and not ac- 
counted for, stating that they had been misappro- 
priated by 4. Held that in respect of such sume as 
were received by 4. in virtue of his position as 
manager under the registered agreement, the limita- 
tion of six years applied; but that in respect of the 
Binns received by him in the course of transactions 
which did not come within the scope of the registered 
agreement, the limitation of three years applied. 
HARENDER KISHORE SINGH v. ADMINISTRATOR 
GrnkRAL oF Benga, . I. L. R., 12 Cale. 357 


arts, 118, 119 (1871, art, 129). 
See 8. 7 (1871, 8. 7). 

{15 B. L. R., 1, 9, note 
See Art. 141 - LL. R., 8 All, 644 


See DECLARATORY DECRER, StitT FoR— 
ADOPTIONS LL. R., 1 Bom., 248 


Under the Act of 1859 a suit simply to sct aside 
an adoption was governed by clause 16 of section 1, 
and in some cases the cause of action was held to 
arise at the date of the adoption. 








See MRINMOYEE DABEE o<. BHOOBUNMOYEER 
DABER 15 B. L. R.,1: 238 W. R., 43 


And KALOvA KoM BHUJANGRAV v. PADAPA WA- 
LAD Buusanarav . I. L. R.,1 Bom., 248 


In another case the cause of action was held to 
accrue on the death of the adoptive mother, and not 
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at the date of the adoption. Tarin1 Courn Cuow- 
DHRY v. SARODA Sunpvarr Dasi 
(8B. L. R., A. C., 146: 11 W. R., 468 


Where the suit was combined with one for posses- 
sion of property, the suit was governed by clause 12 
of section 1, and a period of 12 years’ limitation was 
allowed. TaRiInt CHARAN CHOWDHRY v. SARODA 
SunvARI Das1 

(8 B.L.R., A, C., 145: 11 W. R., 468 


IswakR CHANDRA MITTER v. SHAMA SUNDARI 
Dast. . SB.L.R.,, A. C., 160, note 


RapHA KISsOREB DossEE v. GUTHEE KI8SEN 
S1roaR : , . W.R.,, 1864, 272 


In Hvronaty CHowpuHey ov. Hurkr LAL SiHa- 
HA. : ‘ : . 1LW.R., 477 


it was held that a mere notice that an adoption 
has taken place is not of itself a cause of action 
from which limitation would run to bara reversioner, 
—a ruling which seems to be set aside by the present 
Act. 


1.——_—_. Suit to set aside adoption. 
—Ignorance of adoption or its validity. —Cause 
of action.—In a suit to set aside an adoption, the 
period of limitation is not to be reckoned from the 
date of the adoption if the members of the family 
who seek to set it aside have by their declaration or 
conduct subsequently shown that they did not know 
of the adoption or did not regard it as valid: it 
should be reckoned from the time when there was 
distinct knowledge of the validity of the adoption 
SooBURNOMONEE DARRA v. PETUMBRR DOREY 
[Marsh., 221: 1 Hay, 497 


See contra, RADHAKISSEN MAMNAPATTER v. SRER- 
KISSEN MAHAPATTER . . LW.R.,, 62 


——— Act IX of 1871, ach, IT, 
art, 129.—Suit to establish or set aside adoption.— 
The provision in the schedule to the Limitation Act, 
1871, wherein it is enacted that with respect to a 
suit to establish or act aside an adoption the time 
when the period of limitation begins to run is “the 
date of the adoption, or (at the option of the plain- 
tiff) the date of the death of the adoptive father,” 
does not interfere with the right which, but for it, 
a plaintiff has of bringing a suit to recover posses- 
sion of real property within 12 years from the time 
when the right accrued. Raz BaHapuR SINGH ov. 
ACHUMBIT Lau 

(L. R. 61. A, 110:6C.L. R., 12 











3, ———— Suit to set aside adoption, 
—Plaintiff sued in 1877 to set aside an adoption 
which was alleged to have taken place twenty years 
before, and, as heir of the husband of the last Adhi- 
kar, who died in 1282, to obtain possessid™ of a cer- 
tain temple and properties attached thereto which 
the defendant claimed under the said adoption. 
Held, on the authority of Raj Bahadur Singh v. 
Achumbit Lal, L. R., 6 I. A., 110: 6 Cale. L. R,, 
12, that the suit was not barred by article 129, sche- 
dule IL of Act IX of 1871. Purna Narain AUDRHI- 
KAR v. HEMOKANT AUDHIKAR 6C.L. BR, 46 
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LIMITATION ACT, 1877, arts. 118 and| LIMITATION ACT, 1877—continued. 


119—continued. 

4, —_—_— Suit to obtain a declaration 
that an alleged adoption is txvalid or never took 
place.—Suit for possession of immoveable property. 
—Act XV of 1877, sch. I, art. i41.—Article 118 of 
the Limitation Act applies only to suits where the re- 
licf claimed is purely for a declaration that an alleged 
adoption is invalid or never in fact took place. Such 
a suit is distinct from a suit for possession of property, 
and the latter kind of suit cannot be held to be barred 
as a suit brought under article 118, merely by reason 
of its raising a question of the validity of an adoption, 
but is separately provided for by article 141. It is 
discretionary in a Court to grant relief by a declara- 
tion of a right, and consequently the fact that a person 
has not sued for a declaration should not be a bar to 
a suit for possession of property on any ground of 
limitation prescribed for the Poeniae. BAsDEO 2», 
GopaL . : . LL. R., 8 All, 644 


6. —_——_——————— Act IX of 1871, art. 129,.— 
Meaning of “ suit to set aside adoption.” —Article 129 
of schedule Il of Act LX of 1871, the Indian Limita- 
tion Act of that year, using the expression “suit to 
set aside an adoption,” denoted a suit bringing the 
validity of an adoption into question ; and the rule of 
limitation given by that article applied to all suits 
in which the suitor could not succeed without dis- 
placing an apparent adoption, in virtue of which the 
opposite party was in possession, The plaintiffs, as 
collateral heirs of a childless Hindu, questioned the 
adoptions purporting to have been made by his 
widows in pursuance of authority from him; such 
adoptions having been followed by continuous posses- 
sion, and having been recognised in formal instru- 
ments, proceedings, and decrees to which the plain- 
tiffs were parties. eld, on the ground that the 
adoptions were brought into question more than 
twelve years after their date, though less than 
twelve years after the plaintiffs’ titles (if any) had 
accrued at the death of the surviving widow, that the 
suits were barred under article 129 of schedule IT 
of Act IX of 1871. Part of the language of the judg- 
ment in Raja Bahadur Singh v, Achumbit Lall, L. 
R., 6 JI. A., 110, referred to, and that case, in which 
the plaintiffs’ claiin was not affected by the widow’s 
adoption, distinguished from the present. JAGADAMBA 
CHAODHRANI v. DAKHINA Montn Roy Cuaopunt. 
SaropA Mouun Roy CuHaopuri »v. DAKHINA 
Mouun Roy Cuaopaxr. LL. R., 13 Calc, 308 

(L. RK. 138 1. A., 84 

6 


oe and art. 125.—Suit by re- 
versioner to declare adoption invalid, and set aside 
alienation.—Where a plaintiff, as reversioucr, prayed 
for a declaration that an adoption alleged to have been 
made by a Hindu widow cighteen years before suit 
was invalid, and that the sale of certain property made 
by the widow and the adopted son two years before 
suit was not binding upon him, Held that the suit, 
being substantially brought to declare the invalidity 
of the sale so as to enable plaintiff to recover as 
reversioner on the death of the widow and adopted 
son, and the declaration as to the adoption being 
ancillary to that claim, was not barred by limitation. 
SEINIVAsA 0. VENKATRAMANA 


(LL. R., & Mad,, 121 


art. 120 (1871, art. 118; 1859, 6. 1, 
cl, 16). 


See Ant. 62 (1871, art. 60). 
(I. L. R.,1 AIL, 383 
LL. R., 8 All, 279 


See Ant. 99 (1871, ART. 100). 
[I. L. R., 4 Cale., 529 


See Ant. 144 (1871, ant. 145)—INTSREst 
ix IMMOVEBABLE PROPERTY. 


(I. L. R., 3 All, 40 


The general poriod of limitation of six years under 
clause 16 of section 1 of the Act of 1859 was neces- 
sarily much wider in its application than is article 
120 of the present Act, so many more suits being now 
specially provided for. There was under the Act of 
1859 a difference of three years in the period of li- 
mitation applicable to contracts registered and that 
applicable to unregistered contracts which could have 
been registered, the period being six years for theo 
former, and three years for the latter, Suits on cons 
tracts which could not have been registered were 
considered us cases not specially provided for, and 
held to be governed by the general limitation of six 
years. 


See Att SAIB v. SANIYASIRAZ PEppA BALATYA 
RasIMHULU m : . 2 Mad, 401 


VELLIAPPEN CueTrtry v. Nootoo THEKVAN 
(2 Ind. Jur., O. 8., 11 


Gurivi Curtry v. Atyapera NAIDU 
[2 Mad., 329 


Borstus Cuurn Doss v. Peru Cuanp MI'trER 
[4 W. R., 98 


CHuNDER SEIN v. GusapnurR Lay 
(LN. W., 148: Ed. 1878, 280 


LESLI£ v. PANCHANAN MITTER 
(6B. L. R., 668: 15 W. R., 0. C1 


Pyarit CHAND MITTESR v. Frazer 
[6 B. L. R., Ap., 60 


§. C. OFFICIAL ASSIGNEE v. FRAZER 
(14 W. R., O. C., 51 


In the present Act the distinction is between “ con- 
tracts not in writing registered” (article 116) 
and “contracts in writing registered” (urticle 116). 


1. —_—_——__———. Contract to cultivate indigo, 
Suit for damages for breach of.— Act X of 1886, «. 
3.—A contract to sow and cultivate indigo provided 
for liquidated damages payable in a lump sum in the 
first year in which a breach of contract took place. 
Held that a suit for dunages to the extent of the 
injury sustained brought under section 3, Act X of 
1836, against a party for prevailing upon ryots, who 
had entered into w lawful contract with the plaintiff, 
to break that contract, was governed by the six years, 
limitation provided by clause 16, section 1, Act XIV 
of 1850. Manomzp Kazem Cuownury ». Forses 

[5 W. B., 277 
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ManomeEpD KazeM v. Forses . 8 W.R., 257 


Forzss vo. Pertas Sinan Dooaur 
ini (7 W.R., 401 


2. Suits for declaratory decrees 
—The general period of six yeurs extended to suits 
in which a declaratory decree and nothing more was 
sought—er Melvill, JZ. Moxvu pin Pattadi v. Go- 
PAL BIN SATU , -. Li.R, 2 Bom. 120 


NAaNABAI HARIDAS, J., in the same case decided, 
however, that it would not apply where the declara- 
tion sought was of a right in immoveable property. 


See also DOOLHUN JANKEE KOER v, LALL Brna- 
BREE Roy , . é . 19 W.R., 82 


It was also held not to apply to a suit for a 
declaratory decree as to the orroneousness of & 
Magistrate’s order as to possession under the Crimi- 
nal Procedure Codc. MrGukad SINGH vo. RASHDHA- 
REE SINGH . : > : 17 W. R., 281 





Unpioons SINGH 0. CHUTTERDHARER SINGH 
[9 W. R., 480 


3. Suit for decluration of 
title. — Possession.—-Limitation will not apply to a 
claim for a declaration of title, where the plaintiff is 
in possession of the land regarding which the deelara- 
tion is required, Punk Jan KHATVON v. ByKuNT 
CHUNDER CHUOCKERBUTTY . ‘ W. R., 96 


The general limitation of six yews was hold under 
the Act of 1859 not to apply to divorce suits. Hay 
v.Gonpon . lOB.L. BR. 301: 18 W. R., 480 


4. — Suit for abatement of rent. 
—Suit for apportionment of rent.— Beng. Act 
VII of 1869, s. 19.—In 1877 certain butwara pro- 
ceedings were terminated, and the amount of land 
held by the plaintiff in the portion of the estate 
allotted to the defendant was ascertained, The rent 
payable was admitted to be at the rate of H4 per 
beegah. In 18381 the defendants sued the plaintiff 
for rent of a larger amount than the plaintiff adinit- 
ted to be due, and obtained a decree on the 31st May 
1881. On the 2Uth September 1881, the plaintiff insti- 
tuted a suit nominally under the provisions of section 
19 of Bengal Act VIII of 1869 for abatement of 
rent, upon the ground that the defendants were seek. 
ing to charge him rent upon a larger amount of land 
than he actually held. The defendants pleaded that 
the suit was barred by limitation as being brought 
more than one yeur after the cause of action accrued. 
The Court found that the amount of land held by the 
plaintiff was the amount stated by him in his plaint, 
and not that alloged by the defendants. Held that 
tho suit was rather one for the apportionment of rent 
after the butwara proceedings, and not one for abate- 
ment of rent, and that it was not barred by limita- 
tion, inasmuch as the period allowed for such suit 
must be taken to be six years and not one year. 


PERSHAD v. GHosita GORIA 
penne ae (LL, R., 11 Calc., 384 








DIGEST OF CASES. 


( 3362 ) 


LIMITATION AOT, 1877, art. 120—conts- 


aued, 


5. Breach of covenant in lease. 
—The defendant took certain land from the plaintiff 
under a registered lease, which contained a clause 
prohibiting the defendant from digging a tank on the 
land without the plaintiff’s permission. The defend- 
ant having, neverthcless, constructed a tank without 
such permission, the plaintiff brought a suit to com- 
pel him to fill up the tank, or, in case he should fail 
to do so, for compensation. Held that the period of 
limitation applicable to such a suit was article 120 of 
schedule II of the Limitation Act. KEDARNATH 
Na@ v. KHETTURPAUL SRITIRUTNO 

(LL. R., 6 Calc., 34: 6 C. L. R., 569 


6. Suit to recover compensa- 
tion-money wrongfully draws out of Collectorate.— 
A.,a Hindu widow, granted, without legal necessity, 
a mokurrari lease of certain mouzahs, portion of 
her husband’s estate, to B. During B,’s possession 
part of the lands comprised in the granted mouzabs 
were taken up by Government, and the compensation- 
money was lodged in the Collectorate. 4. having 
afterwards diced, the next heirs of 4.’s husband, on the 
7th October 1871, sued B. to recover possession of the 
mouzahs, but not being aware of the facts, did not in 
that suit claim the compensution-money lying in the 
Collectorate. © While this suit was still pending, B., 
in March 1872, drew the compensation-money out of 
the Collectorate. The heirs, after obtaining a decree 
against B. for possession of the mouzahs, on the 18th 
September 1875 instituted a fresh suit against him 
to recover the compensation-moncy wrongfully drawn 
out by him from the Collectorate. Held that it was 
not barred by limitation, although more than three 
years had elapsed since the money had been drawn out 
by B,—article 118, and not article 60, of schedule 
If of the Limitation Act IX of 1871, applying to the 








case. NuNnpD LAL Bose v. Aboo MAJLOMED 
[L. L. R., & Cale., 507: 5 C. L. R., 45 
7. Recovery of money deposited 





in Government treasury.—The period of limitation 
for recovery of moneys deposited in a Government 
treasury, the equivalent whereof was to be returned, 
does not exceed six years. SHEORAJ SINGH v. COL- 
LECTOR OF MORADABAD . , 2 N. W., 879 


8. Suit to recover deposit — 
Where A. made a deposit as security for the discharge 
of his duties us manager of an estate under the Court 
of Wards, which deposit was liable for all sums not 
accounted for by 4.; and a suit was, after his dismis- 
sal from his appointment, brought for the recovery 
of the doposit,—Held that the period of limitation 
allowed was certainly not less than six years, and 
began to run, not from the date of his disinissal, but 
trom the time when the account of charges due 
against the deposit was made and sent $n to him. 
Urenpka Lan MuxkHorapuya 0. COLLECTOR OF 
RaJSHAHYE , - i£L. R128 Cale, 119 


Suit to recover deductions 
rom deposit of revenue to prevent sale.—The six 
ycars’ period of limitation applies to a suit to recover 
deductions made on account of revenue by the 
Collector from a deposit made by a sharer of a joint 








9, —— 


( 8353 ) 


LIMITATION ACT, 1877, art. 120—conti- 


nued. 


estate in order to protect his share from sale by 
reason of the default of his co-sharer. BoYKUNT 
Natu Buooyra vo. Ram NatH BHooya 

[4 W.R., 8. C. CO. Ref., 9 


10. Suit on mortgage bond to 
recover amount by sale of property.—Personal 
liability of mortgagor.—Cause of action.—By a 
mortgage bond, dated the 28th Magh 1281 B.S. (9th 
February 1875), it was provided that if the mort- 
gagors should fail to pay the money secured thereby 
according to the terms thereof, the mortgagees should 
immediately institute a suit and realise the amount 
due by sale of the mortgaged property, and that if 
the proceeds of such sale should not be sufficient to 
liquidate the debt, the mortgagees should realise the 
balance from the persons and other properties of the 
mortgagors. It was further agreed that the principal 
and interest secured by the bond should be repaid in 
the month of Magh 1282 (January— February 1876). 
In a suit instituted on the 9th October 1882 upon the 
mortgage to recover the amount due by the sale of the 
mortgaged property, and the balance, if any, from the 
persons of the mortgagors,— Held that the bond in 
question provided for two remedies in one suit, and 
did not contemplate a second suit being instituted to 
recover the balance from the persons of the mort- 
gayors in the event of the first remedy against the 
mortgaged property proving insufficient to pay the 
debt in full, and consequently that the cause of action 
against the persons of the mortgagors accrued upou 
the date on which the mortgage-money became due ; 
and as the suit was instituted more than six years 
after that date, the plaintiffs claim was barred 
by limitation, so far as the personal liability of the 
mortyagors was concerned. MILLER v. RUNGA 
Natu Movunick . ; I. L. R., 12 Calc., 389 


lL. —————_—————- Suit to recover non-here- 
ditary office.—Karnam.—The plaintiff’s adoptive 
father was dismissed from the office of karnam on 
the 4th of April 1862, and the plaintiff was appointed 
in his stead on the 29th April 1865. On the 26th 
September 1865 the plaintiff was dismissed and the 
second defendant appointed. The present suit for 
recovery of the office and land attached was filed on 
2lst September 1877. Held, on the authority of 
Tammirazu Kamazogi v. Pantina Narsiah, 6 Mad., 
801, that the suit was barred, not having been brought 
within six years from the 25th September 1865. 
Fattehsangji Jaswatsangji v. Dessai Kalltanratji 
Hekumutratji, L. B., 1 I, A., 84, discussed. VEN- 
KATASUBDBAHAMAYYA v. SURAYYA 

(I. L. R., 2 Mad., 2838 





12. ———_—_—_—_———_ Time from which period 
of limitation begins to run.— Mortgage by conditional 
sale.—A mortgagee under a deed of mortgage by 
conditional sale obtained a final order for foreclosure 
under Regulation XVII of 1806 in December 1875, 
He then sued to have the conditional sale declared 
absolute and for possession of the mortgaged property, 
obtaining a decree for the relief sought in April 1881. 
In a suit for pre-emption in respect of the nortgage, 
—Held, with reference to article 120, schedule II of 
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the Limitation Act, which was applicable to the case, 
that the pre-emptor’s full right to impeach the sale 
had not accrued until the mortgagee had obtained the 
decree of April 1881, declaring the conditional salo 
absolute and giving him possession, Rastk Lal v. 
Gajraj Singh, I. L. RB. 4 All., 414; and Prag 
Chaubey v. Bhajan Chaudhri, I. L. R., 4 All., 291, 





referred to. Upbir Sincu v, PADARATH SINGH 
[l.L. R., 8 All, 54 
13. Share of undivided me- 


hal.—Conditional sale—The limitation applicable 
to a suit to enforce a right of pre-emption in respect 
of 9 conditional sale of a share of an undivided mehal 
is that contained in article 120, schedule LI of Act 
XV of 1877, viz., six years. Nata Prasap v. Ram 


PatTan Kam ; IL. R., 4 AIL, 218 
Asuix ALI o. MatHuRA KanpvU 

LL. R., 5 All, 187 

14. Mortgage by conditional 








sale.— Right to sue.—The limitation for a suit to 
enforce a right of pre-emption in respect of a mort- 
gage by conditional sale is that provided by No. 120, 
schedule Il of Act XV of 1877,—that is to say, six 
years (Nath Prasad v. Ram Palian Ram, I. L. B.,4 
All., 218, followed); and where the mortgagee by 
conditional sale is not in possession under the mort- 
gage, and after foreclosure has to sue for possession, 
the right to sue to enforce a right of pre-emption ac- 
crucs when he obtains a decree for possession. Ra- 
sIk LAL». Gaga Sinan . I. L. R., 4 All, 414 


15,.————_—_—__ Suit for pre-emption.— Rival 
pre-emptor impleaded as defendant.—Two suits to 
enforce the right of pre-emption in respoct of a parti- 
cular sale having been instituted, the plaintiff in the 
one first instituted was added as a defendant to the 
other. Held that, as regards him, the second suit 
constituted @ claim by one pre-emptor against another 
for determination of the question whether the plain- 
tiff or the defendant had the Lutter right to pre-empt 
the property, which was 8 claim essentially declaratory 
in its nature; and there being no specific provision 
for such a claim in the Limitation Act, it was govern. 
ed by article 120 of that Act, and the right to sue 
accrued when the first suit was instituted. Dukea 
eo. Harpak ALI, - LL.R.,7 AL, 167 


16, and art. 73,— Promissory 
note.— Special agreement.— Held that a suit brought 
in March 1881 upon a promissory note, dated the 12th 
of September 1876, payable at any time within six 
years upon demand, was not barred by limitation, 
being governed, not by article 73, but by article 120 of 
schedule Il of the Limitation Act, 1877. Sangrvr 
v, ERRAPA « : - LL RR. 6 Mad, 290 


17. Suit for refund of money 
paid on decree ufterwards reversed.— A. got a decree 
ayruinst B. for rent at an enhanced rate, on the 29th 
of June 1863, which decree was affirmed both in re- 
gular and special appeal, but was reversed by the 
Privy Council on the 6th of May 1873. Between the 
twu dates just mentioned 4, got sixteen other de- 
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erees for rent at the enhanced rate, based on the 
original one of the 29th of June 1863. A Full 
Bench having ruled that a suit for a refund of the 
excess rent would lie.—Held that such @ suit must 
be brought within six years, under Act 1X of 1871, 
schedule II, clause 118 (Act XV of 1877, schedule 
Il, clause 120). Katt Cuunun Dutt v. JoarsH 
CuunpEr Derr . ‘ ; 20. lL. R., 354 


18. Suit for recovery of in- 
stalment of profeesional tax.—Towns Improvement 
Act, Madras ({11 of 1871).—A suit for recovery of 
instalments of profession tax under the provisions 
of the Madras ‘Towns Improvement Act, 1871, is gov- 
erned by urticle 120, schedule IT of the Limitation 
Act. PRESIDENT OF THE MUNICIPAL COMMISSION, 
GuNTUR, v. SRIKAKULAPU PADMARAZU 

(I. L. R., 3 Mad., 124 


19. Claim to compel ‘enant 
to remove trees.—Article 120, Act XV of 1877, ap- 
plies to an alternative claim put forward in a suit for 
ejectment to compel the defendant to remove trees 
from lands leased to hin for agricultural purposes. 
Gongs Doas v. GonnoUR KookMI 

[I.L. R., 9 Cale, 147: 12 C, L. R., 418 


20. -——--—— Suit for exclusive right 
to worship.—A suit for an exclusive right to worship 
an idol is governed by article 118 of Act LX of 1871. 
EsHAN CHUNDER Rox v. MONMOUINI Dasat 

[I. L. R., 4 Cale, 683 


21. and art, 11,-—Order dis- 
allowing claim.—Civil Procedure Codes (Act PIIT 
of 1859), 8. 246, and (Act X of 1877), as. 97-371.— 
The defendants attached certain property, which the 
plaintiffs alleged belonged to them, The plaintiffs 
preferred a claim to the property under section 246 
of Act VILL of 1859: this claim was disallowed on the 
15th August 1877. In June 1878 the plaintiffs 
brought a suit to establish their title to the property 
attached, and for confirmation of possession. Pend. 
ing this suit, the principal defendant died, and the 




















plaintiffs applied for an order to substitute certain | 
persons as defendants. The Court thereupon direct. 


ed the issue of & summons on the defendants proposed 
by the plaintiffs to appear and defend the suit ; but 
the plaintiffs failing to pay the costs of the service of 
this summons, the suit was dismissed on the 14th 
March 1879. On the 4th March 1880 the plaintiffs 
again brought a suit to establish their title to the 
same property, and for confirmation of possession. 
Held that the order of the 15th August 1877 not 


boing an order passed under section 283 of Act X | 


of 1877, article 11 of schedulo II of Act XV of 1877 

did not apply, but that article 120 of schedule 1] was 
applicable. BrssgssvR Buvert vo. MuRLI SANU 

(I. L. R., 9 Calc., 168: 11 C. L. R., 409 

See Govan CHUNDER MITTER v, MouEsu Cuun- 


DER BoRAL 
[I. L. R., 9 Cale., 380: 12 C. L. R., 189 


22. Suit after release 
Srom attachment.—A. and B., in execution of a de- 
crov obtained on the 16th January 1877 by them 
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against C.for rent, obtained possession of certain pro- 
perty. D., whose husband was originally tenant of 
the property, had sold her interest in it, obtuined a 
mortgage from her vendee upon it, and subsequently, 
in execution of a decree, dated 12th January 1877, on 
the mortgage, attached the property, but the attach- 
ment was released on the 14th April 1877 at the in- 
stance of A. and B. D. thereupon transferred her 
decree to the plaintiff, who again attached the pro- 
perty, but the attachment was again refused. The 
plaintiff then sued on the 18th Murch 1880 to have 
it declared that the decree of the 14th January 1877 
was collusive, aud that he was entitled to sell the pro- 
perty under the mortgage decree of 12th January 
1877. Held that the suit was governed, not by article 
11, but by article 120, of schedule 11 of the Limitation 
Act, and that the suit was not barred. Broo 
Moun Buvrro v. RADHIKA PROsUNNO CHUNDER 
[13 C. L, R., 139 


23. and art. 61— Money 
which plaintiff was obliged tu pay in consequence 
of acts of defendants.—On the 29th May 1873 one 
I. drew from the hands of a shroff a sum of money 
which had been deposited by him in the name and 
to the credit of a third person. On the death of 
such third person his heirs sued the shroff to recover 
the sum deposited, and on the 30th January 1878 
obtained a decree, in satisfaction of which the shroff 
paid the decretal money into Court on the 15th 
January 1883. On the 5th February 188-4 the shroff 
sued Z\., the heirs of the third party and another 
person (who owned to having received soine of the 
money from Z.), to recover the sum he had been 
compelled to pay under the decree of 1878. Held 
that the plaintiff’s cause of action arose at the time 
when he actually paid down the money on the 15th 
Junuary 1883, and that the suit, therefore, was not 
barred by limitation. Torasp ALI Knan vo. NIL 
BUTTUN LAL. I. L. R., 18 Calc., 155 


24. ———— Express trust,—Admi- 
nistration suit.—Hxecutor.—Suit for an account 
against an executor or his representative.—R&. diced 
in 1865, leaving a will, of which his nephews P. and 
S. were the executors. His will provided that after 
payment of all debts, &c., the residue of his property 
should remain in the hands of the executors, who 
were “to maintain the fainily in the same manner as 
I used to wmaintain the family in my house.” After 
the death of both the executors, the residue was to be 
apportioned among the children of his nephews in 
equal shares. On the death of the testator, P. took 
possession of the estate, and died on the 10th Janu- 
ary 1876. 8. remained passive until the 27th 
August 1884, when he took out probate of 2.’s will. 
On the 23rd January 1885. he filed the present suit 
against the defendant as widow and administratrix of 
P., praying for an account of the estate of B. that 
had come to the hands of P., and also for an account 
of the estate of P. The plaintiff contended that 
R.’s estate came into the hands of P. as a trustee ; 
that the suit was to recover the property for the 
purposes of the trust, and that section 10 of the 
Limitation Act (XV of 1877) applied. The defeud- 
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ant alleged that all the moneys belonging to R.’s 
estate, which had come into the hands of P., had been 
expended in paying 2&.’s debts, and that there was no 
residue left for the purposes of tho trusts of the will, 
and she contended that the suit was barred by limit- 
ation. Held that the suit was barred by article 120 of 
echedule II of the Limitation Act, XV of 1877, being 
primarily not a suit to follow trust property in the 
hands of a representative of a trustee, but really to 
ascertain whether any trust remained to be adminis- 
tered after the testator’s debts and funeral expenses 
had been paid. No breach of trust was alleged. The 
suit was merely for an account against the executor 
or his representative. To such a suit section 10 of 
the Limitation Act does not apply. SHAPURJI 
Nowzou1 PocHAd! v. ances 


I. L. R., 10 Bom., 242 


24, —_—_____—_———- Company, Winding up. 
—Liquidator.— Suit by liquidator for calls.— 
Period of limitation applicable to suit by liqui- 
dator for calls different from that applicable to 
suit by company itself.—The directors of the P. 
company made a call of R100 per share upon its 
shareholders on the Ist October 1882. On the 8th 
March 1886, the company was ordered to be wound 
up by the Court, and an official liquidator was ap- 
pointed. On the 17th March 1886, the official liqui- 
dator filed this suit against the defendant, who was 
a holder of twenty-one shares in the company, to 
recover (along with other calls) the amount of the 
said call of 1st October 1882. As to this part of the 
claim, the defendant pleaded limitation, Meld that 
the suit being brought, not by the company, but by 
the liquidator, article 120 of the Limitation Act, XV 
of 1877, applied, and that the claim was, therefore, 
not barred. PARELL SPINNING AND WEAVING 
CoMPany v. MANEK Hast 


(LL. R., 10 Bom.,, 483 


25, ——____—_+—- and arts. 48 and 60.— 
Suit for right to follow goods in hands of agent 
made liable for conversion.—The defendant, as an 
agent, sold goods entrusted to him by his principal, 
who died after » decree had becn made against him 
for their conversion ; and, as agent for the represents- 
tive of the deceased, retained the proceeds, which the 
decree-holder had an equitable right to follow in the 
agent’s hands. Held that neither article 48 of sche- 
dule IL of Act 1X of 1871, fixing the limitation of 
three years to suits for moveable property acquired by 
dishonest misappropriation or conversion, nor article 
GO of the same schedule, fixing the limitation of three 
years to suits for “money payable by the defendant 


to the plaintiff,” and to suits “for money received to , 


the plaintiffs’ use,” were applicable to the present 
suit; but that as a suit for which no period of limita- 
tion was provided elsewhere, it fell within article 118 
of the same schedule, fixing for such suits the limita- 
oe of six years. GuBUDAS Pyng v. Ram NARAIN 
SAHU 

(I. L. R., 10 Calc., 860: L. R., 11 L. A., 59 


.————_————. and arta, 62 and 89.— 
Sutt against trustee for possession of share, and for 


Il 
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LIMITATION ACT, 1877, art. 120—conts- 
nued. 
and arts, 62 and SQ—conii- 


ued 


account and resovery of profits.—M. and &. pur- 
chased certain proporty jointly in 1865, and had equal 
interests init till 1868, when M.’s interest was reducod 
to one third. JS. paid the entire purchase-money in the 
first instance, and incurred expenses in conducting suits 
for possession of the property, and for registration of 
the deed, and ultimately obtained possession in 1869 or 
1870, and took the profits from that date. J did 
not pay any part of the money up to 1870, and it 
was not till 1871 that the whole of his share of it was 
subscribed, and ho paid little or nothing towards the 
expenses. Subsequently he sued 8S. for possession of 
his share, to have an account taken of the profits, 
and to recover his share of them with future mesne 
profits and costs. Held that article 89 of schedule 
LI of the Limitation Act did not apply to the suit; 
and that article G2 did not meet a claim like the pre- 
sent, reluting to an equitable claim against a trustee 
liable to account, in which the relicf sought was to 
have an account tuken of the trust property and to 
recover what might bedue. Guru Das Pyne v. Ram 
Narain Sahu, L. Ry 111. A., 69: 1 DL. R., 10 Cale., 
860, referred to. Held, also, that article 120 of 
schedule II of the Limitation Act applied to the suit, 
as it was one for which no period of limitation was 
provided elsewhere in the Caer ar a 
tua Kuan vo. SarpAk HUSAIN KHAN 
— [I.L. R,7 All, 25 


27. and arts. 62 é& 132.— 
Suit for “ haq-t-chaharam ”» based on custom.—C., 
the proprictor of « certain mohalla, sued A., who 
had purchased a house situated in’ the mohalla at a 
sale in the execution of his own decree, for one fourth 
of the purchase-money, founding his claim upon an 
ancient custom obtaining in the mohalla, under which 
the proprietor thereof received one fourth of the 
purchasc-money of a house situated therein, whether 
sold privately or in the execution of # decree, Held 
that the period of limitation applicable to such a suit 
was that prescribed by article 120, achedule IL of Act 
XV of 1877, and not by gle G2 or by ole 
of that schedule, KinaTH CHAND r. GANRSI 1 RA- 
re ; . ; . LLR., 2 All, 358 


28, ———__—__—_——._ and. wn ee to 

‘nd up partnership.—T., B., H..wn .. the owners 
pata estate a equal shares, in 1863 entered into 
a partnership for “ the cultivation of tea and other 
products”? upon such estate. In 1864, H., f., and I. 
joined the firm, In 1870 H. died, und in 1871 7. pur- 
chased his share and those of £. and I, and in 1873 
that of RB. In 1875 7’. gave the Delhi and London 
Bank a mortgage, on which they afterwards obtained a 
decree against him personally, in execution of which his 
right and interest in the estate were put up for salo 
on 2Uth June 1877, and purchased by the Bank, who 
obtained possession in August 1877. In August 
1879, B. and W.’s executor sued 7. and the Bank 
claiming a declaration that they had been partners 
with 7! in the estate; that if the partnership should 
be held to be subsisting it might be dissolved, or that 
if ip bad ceased to exist, the date of its termination 


5 P 
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LIMITATION AOT, 1877, art. 120—coni#i- 
nued. 
and art. 108—continued. 


night be tixed, and that in cither case a liquidator 
might be appointed. Held that the period of limita- 
tion applicable to the suit was that provided in article 
120, and not article 106, Act XV of 1877, but that 
in either case the suit was within time, as the part- 
nership was dissolved, and consequently time began to 
run, not from the death of 4H. or the purchase by Z. 
of the shares of #. and J. in 1871, or of RB. in 1873, 
but in August 1877, when the defendant Bank took 
possession of the partnership property. HARRISON v. 
DeLyl AND Lonpon Bank . 1... R., 4 All, 487 


20. -— and arts. 181, 144— 
Adverse possession.——Suit for declaration of right to 
malikuna and to set aside order refusing to register 
mames.—Previous to 1825, dearah X. accreted to 
mouzah Y,, and some time before 1860 the malik of 
Y. executed two conveyances in favour of 4. and B. 
respectively. In 1860 4, sued B, in the Munsif’s 
Court for possession of a share in X. which B. claimed 
under his conveyance, In that suit 4. succeeded on 
the ground that B.’s conveyanco did not cover the 
shure claimed by hin. in X., but merely covered the 
share in the mouzah >.self, whereas by his conveyance 
A, had acquired the right to the share in X. which he 
claimed, in 1866 the Collector refused to recoynise 
&.’s right to mulikana payable in respect of the share 
in X, which had been the subject of the suit in 1860, 
or to register his name in respect thereof, but acknow- 
ledged 4.’s right thereto, relying on the decision of 
the Civil Court in the suit between A. and B.  Sub- 
sequently Z.’s representatives, C. and D., in 1876, 
suught to have their names registered in respect of 
the sume inalikuna, but they were opposed by £., who 
alleged that 4. hud been acting throughout as his 
benmuidar, ‘The Collector referred the case under sec- 
tion 65 of Act VII of 1876 to the Civil Court, and the 
application of C. and D, was eventually disallowed. 
C. and J. thereupon, on the 5th November 1880, in- 
stituted the present suit against #. in the Court of 
the Subordinate Judge, for a declaration of their 
right to the malikana, and for o reversal of the order 
refusing to allow their names to be registered in 
respect thereof, Held that the suit was barred by 
limitation, being governed cithcr by article 120, 
181, or 14-4 of the Limitation Act (Act XV of 1877), 
because—(1) there being no allegation of dispossession 
if it were contended that the suit was one for posses- 
sion of an interest in nnmoveable property, article 144 
would apply; (2) if it were contended that the suit 
was for the purpose of establishing a periodically re- 
curring right, pure and simple, article 131 would apply, 
and the period must be reckoned from 1866, when the 
plaintiff was first refused the enjoyment of the right ; 
(3) if, however, it were said to be a suit to establish 
@ periodically recurring right, and something in ad- 
dition, inasmuch as the right carried with it a right 
to the property itself, if the parties consented to take 
w settlement when the time for concluding the next 
temporary or permanent settlement came, article 120 
must be held to apply. But that, in any event inasmuch 
as in the year 1866 the Cullector refused to recognise 








DIGEST OF CASES. - 


( 3360 ) 


LIMITATION ACT, 1877, art, 120—conti- 


nued, 


and arts. 131, 144—conii- 
nued, 


far as possession could be taken of such an interest 
in immoveable property, was then taken by 4., or in 
other words by Z., because it must be taken that the 
Collector since that date had been holding for 4., 
whose right he had then recognised, after refusing to 
recognise the right claimed by B., the present, suit, 
having been instituted in 1880, was equully barred, 
whichever of the above articles was held to apply. 
Rao Karan Singh v. Bakur Ali Khan, L. R.,9 I. As, 
99, referred to and distinguished. GopinatH CHOW- 
DHRYv, BuUGWaT PERSHAD 

(IL. L. R., 10 Calc., 697 


art, 121 (1871, art. 119 ; 1859, s. 7). 
See Ant. 130 . ILL. R., 8 Calc., 230 


1, Sale for arrears of rent of 
putni tenure.—Upon the sale of a putni talook for 
arrears of the landlord’s rent, the purchaser acquires 
it free of all incumbrances created by the outgoing 
putnidar; and according to Act XIV of 1869, sec- 
tion 7, the purchuser’s cause of action urises from 
the date of sale. Bgoyo SoonpDUg Mitrer v. Furick 
Cuunpsk Koy. : ‘ . LT W.R., 407 


2. Act IX of 1871, art. 120. 
— Suit to cancel under-tenures,—“ Avoid.”—The in- 
terpretution which should be put on the word “avoid " 
in schedule I, articles 119, 120, of Act 1X of 1871, is 
to do something in exercise of the right of avoidance. 
Unnopa Cuvzn Biswas v. MotHura Natu Doss 
Biswas ; ; . LR, 4 Calc. 860 

[4c.L. RB. 6 


art. 122 (1871, art, 121; 1850, s. 1, 
cl, 1). 


SS Execution of decree against 
Sirdar’s heir who is not a Sirdar.— Suit on decree 
Decree payable by instalments.—The plaintiff's father 
obtained a decree in the Court of the Agent for Sir- 
dars in 1848 against the defendant’s grandfather, @ 
third-class Sirdar. The decrce gave an option to the 
tirdur to pay up the debt,at once, or year by year, 

,out of the revenues of a village. The Sirdar chose 
the latter alternative, and execution proceeded ace 
cordingly on that footing till his death in 1862. 
His son survived him and died in 1867, when the 
defendant, who was not himself a Sirdar, succeeded. 
The Subordinate Judge of Khed—to whom, on the 
cessation of the Sirdarship in the defendant’s family, 
the Agent referred the decree for further execution — 
proceeded with the execution up to the year 1876, 
when these proceedings were pronounced to be ir- 
regular. The plaintiff thereupon, in, the year 1877, 
filed the present suit on the strength of his decree of 
1848. Held that the period of limitation applicable 
was that of twelve years from the date of the decree 
(Act LX of 1871, schedule II, art. 121), but that the 
decree should be viewed as analogous to an instal- 
ment decree and made as against the defendant in 
1867,—down to which time the proceeds were regu- 
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LIMITATION ACT, 1877, art. 122—conti- 


nued, 


became first operative against him. In the case of a 
decree payable by instalments, as the command of 
the Judge prescribes aterm for the performance of 
the several parts of his order, it is to be construed 
as becoming a judgment for purposes of limitation 
as to each instalment only on the duy when payment 


is to be made. SaAKHARAM Diksarr v. GANKSH 
SATHE . é ; . LL.R, 3 Bom., 103 
art, 128 (871, art. 122; 1859, s. 1, 

el, 1)). 
1 Suit under will for sum as 





legacy.—Where a sum assigned to sons was, by the 
terms of the will, to be regarded asa legacy, and 
not'as a charge on the estate for their maintenance, — 
Held that clause 11, section 1, Act X1V of 1859, was 
the limitation applicable to suits under the will for 
recovery of the sum due asa legacy. NANA NARAIN 
Rao v. Rama Nunp . ‘ . 2 Agra, 171 


2, ——_——_—_—_————_ Sut for legaoy.— R. by his 
will gave the whole of his property to his brothers, 
making a specific provision of #4,000 for one of his 
daughters (the mother of the plaintiffs), which was 
to remain as amanut in the family treasury, yielding 
her interest if and till she gave birth to # male child, 
when she should also have 200 beeguhs of land. 
Shortly after this the testator died, and the elder of 
the plaintiffs was born. The mother having since 
died without drawing tho principal or taking the 
allotinent of land, and the manager of the family 
estate having refused to give tho plaintiffs their due, 
they sued to recover what was left to their mother. 
Held that this was a suit for legacy, and that 
clause 11, section 1, applied so far as the claim for 
money was concerned; and that the cause of action 
to the plaintiffs occurred at the tine of the birth of 
the elder plaintiff, when his mother became innme- 
diatery entitled to the principal sum of money and 
to the land. Vrossono CouNDBR Koy CHowpry 
v. GYAN CHUNDER Bosx_. . 13 W. R., 354 


3. — Will._—Suit for share of 
testator’s moveable property.—Article 122 of Act 
IX of 1871 applies to a suit for a share of the 
residue of a testator’s moveable property disposed of 
by his will, TresvoonasoonpERyY Doxsrr v. 
DebENDRONATH TacorRk . J. L. BR., 2 Calc. 46 


4, ——_—_—_—_—_——— Suit for legacy against 
representative of testator.—Article 123 of the 
Limitation Act only applies to cases in which the 
property sought to be recovered is not only a legacy 
but is also sought to be recovered as such from a 
person who is bound by law to pay such legacy, 
either because he is the executor of the will or other- 
wise represents the estate of the testator. Issuz 
CHunDER Doss v. JuU@GuT CHUNDER SHAHA 

[I. L. R., 9 Cale., 79 


art. 124 (1871, art.'123). 


Suits of the nature described in this article were, 
under Act XIV of 1859, held to be governed by 
clause 12 of soction 1, the general limitation of twelve 
years. 


Ill 
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1, ——_——___———- Office of hereditary priest.— 
Immoveable property.—In a suit betweon Hindus, 
the office of hereditary priest to a tengplo, though 
not annexed to, or held by virtue of, the ownership 
of any land, yet being by that law classed as im- 
moveable property, should be held to be immove- 
able property within the meaning of clause 12 of 
section L of the Limitation Act, 1859. KRrisHn- 
ABHAT BIN IL1kRAGANGE v0. KAPABLAT BIN MAHAL- 
BUAT . : ; : 6 Bom.,, A. C,, 187 


BALVANTRAV alias TaTIAs!I Barasy v. PursHo- 
TAM SIDIESHVAR : . 9 Bom., 99 


Ina Madras case, however, the six years’ period 
was held to apply. 


2. -———- ————. Office of karnam.—Inci- 
dental right to land attached to offive.—Suit 
brought in 1868 to establish that pluintiff had vested 
in him the right to the office of karnam of certain 
Villages from which he had been ousted by the 
defendant in 1857, and to recover from defendant 
the mirasi Jands annexed to the office, The Court of 
first instance decreed for plaintiff. The Civil Court 
reversed this decision on the ground that title to the 
office was the principal matter of the plaintiff's 


claiin, and the right to possession of the land merely 


an incident dependent upon that, title; that, there- 
fore, as the period of limitation applicable to the 
former claim (six years) had clapsed before the in- 
stitution of the suit, it was not maintainable for the 
land. Upon special appeal, the deeree of the Civil 
Court was affirmed on the grounds that it was con- 
clusively found that the land was inseparably attached 
to the office as a source of endowment for the services 
of the holder of it for the time heing, and that, as 
against the plaintiff, the defendant was protected 
in the possession of the office by clause 16, section 1, 
Act X1V of 1809, TamMmMinazu HRamzoar ov. Pan- 
TINA NARSIAU . 6 Mad., 301 


8, —————_ -- ~~ -- Suit for possession of here- 
dilary office ant for account,— Adverse possession, 
—J¥,, the founder of two pagodas, dicd in 1795 leav- 
ing six sous, of whom two were named CL and ZZ 
respectively. 7, the younger, died in 18384, leaving 
two sons, of whom one, who died in 1858, was the 
father of the plaintiff. The founder’s elder son, C., 
died in 1816 leaving two sons (AZ, who died in 1840, 
and Z., who died in 1847) und two daughters (4. 
and the defendant’s mother. The office of dharma. 
karta descended from the founder to C. After his 
death a manager was appeinted by the Collector, and 
C.’s son Jf. was dispossessed by his uncle 7), and in 
1834, M. brought a suit in vquity against 7. and his 
sons. Pending the final decree Af, was appointed by 
the Supreme Court to nct as dharmakarta. A decree 
was never passed and the suit abated on M.’s death in 
1840. MM. was succeeded in the office of dharma- 
karta by his brother Z., who held it till 1847, when 


| he died, leaving it by will to his sister 4, and her 


husband &. jointly. 2. died soon after, and A, in 
1872, leaving the office by will to her sister’s son, the 
defendant. Ina suit by plaintiff, as eldest surviving 
male member of the founder’s family, claiming the 
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nued. 


office of dharmakarta, or that if he were not entitled, 
some proper person might be appointed to it, and pray- 
ing that an account might be taken of the pagoda pro- 
perty against the defendant as dharmakarta and also 
as executor of A.,—Held on appeal (confirming the 
decision of the Court of first instance), on the first 
question, that the suit was barred by the Limitation 
Act, 1X of 1871, schedule II, article 123: that what- 
ever might be the effect of the possession by M. and 
L., the will left by Z. in 1847 bequeathing the office 
to his sister 4A. and her husband 2. was an act 
unequivocally hostile to the rights of the male mem- 
bers of the family; and as the will was at once acted 
upon, they must havo had notice of this invasion of 
their rights. MAmMALLY CHENNA KESAVARAYA 0. 
VAIDELINGA . : . LLR., 1 Mad., 343 


4, ————————. Suit for possession of 
hereditary office.—Watan, Alienation of.—Adverse 
possession, in the case of an alienation of a watan, 
only begins to run against the heir from the time 
when he is entitled to succeed to the possession of 
the watan property,—/. e., from the date of the death 
of the watandar. RAVLOJIRAV BIN TAMAJIBAV 2. 
BaLvantTRav Venkartsu . I. L. R., 5 Bom., 4387 


art. 125 (1871, art. 124). 


See Ar, 118 (1871, ART. 129). 
[I. L. R., 5 Mad., 121 


1. Suit to set aside deed made 
by Hindu widow.—The cause of action in a suit bye 
reversionor during a& widow’s lifetime to declare a 
conveyance made by her to be void, was held under 
Act XIV of 1859 to arise from the date of the con- 
veyance, BHIKAJI APAJI v, JAGANNATH VITHAL 

[10 Bom., 351 

See PersHaD SINGH v, CHEDEE LALL 

(15 W. R., 1 


2. Hindu widow.—Suit to set 
aside alienation, and to restrain waste.— K., a Hindu 
widow, assigned one moiety of her share in her hus- 
band’s estate to H, S., in consideration that H. 8, 
should conduct and pay all costs of a suit which was 
then to be instituted against her husband’s brothers, 
of whom B. C., the present plaintiff, was one, to re- 
cover the share to which she was entitled, and also to 
pay her maintenance in the meantime. The assign- 
ment was dated 24th December 1864. Tho suit was 
brought, and a certain sum, in Government paper 
and notes, was decreed to A. on August 5th, 1868. 
This sum was paid into Court by B. C. on 10th 
March 1869, and upon K.’s application was, on 10th 
March 1871, paid out to her. B. C. then sued as re- 
versionary heir to have the deed of assignment set 
aside, and prayed that H. S. should be restrained 
from receiving the moicty. The plaint was filed on 
14th March 1871. In it he alleged his apprehension 
of waste by K. Held that a suit simply to set aside 
the assignment would have been barred as brought 
more than six years from the date of the assigument, 
yet eo far ay it was based on the allegation of appre- 

ae waste, it was not barred by the law of limit- 
ation, 
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This article applies only to suits to have deeds of 
alienation declared void. An omission to bring such 
a suit does not affect the right to sue for possession 


of the property alienated within twelve years of the 
widow’s death. (See art. 141.) 


See CHUNDER Kant Roy v. Peary Mouvun 


Roy . ‘ 1 Ind. Jur., O. 8.,, 21 
[Marsh., 33:1 Hay, 69 

Wooma CHURN BANERJEE v. HaRADHUN Mo- 
ZOOMDAR , : : . LW.R., 347 


and SRINATH GANGOPADHYA v. MAHES CHANDRA 
Roy ., : ‘ . ABLR,, PF. B., $ 


art, 126 (1871, art. 125).— Cause of 
action.—Suit for possession of joint estate impro- 
perly alienated by father of platntiff.i—iIn a suit 
under the Mitakshara law for possession of land by 
annulment of illegal sales by his father, the plaintiff’s 
only cause of action is the taking possession by the 
defendant of what was the son’s joint share of the 
family property, and his suit ought to be brought 
within twelve years of such adverse possession. 
PoONHEET KoogRk v. KisHEN KiIsnore NARAIN 


SIN@H , ‘ : ; 23 W.R., 419 
See NowbBur Ram v. DURBARERE SINGH 
[2 Agra, 145 


———— art. 127 (1871, art. 127; 1859, s. 
1, cl, 18). 


Sees.2 . 
See Arr. 62 
See AkT. 136 


. LL.R,, 7 Calc, 461 
. LLR,,6 All, 442 
. LL. R., 11 Calc., 680 


Section 1, clause 13 of the Act of 1859, applied to 
Mahomedan as well as Hindu families, KHyYROO- 
Nissa v, SABHOONISSA KHATOON 5 W.R., 238 
as this article-does: the corresponding article of the 
Act of 1871 was specially applicable only to Hindus. 


—___—__—_—_—_—_——_ Suit for share in family 
dwelling.—A claim by a member of a joint Hindu 
family to a share in a family dwelling, on the allega- 
tion that the house was originally joint, fell within 
the provisions of section 1, clause 13 of Act XIV of 
1859. DENONATH SHAW v. HURRYNARAIN SUAW 


[12 B. L. R., 349 
KRISHNADHUN CHOWDHRY »v. Hur CooMARY 
CHOWDHRAIN ; ‘ 25 W. BR., 37 





3. Mortgage by one member of 
Hindu family,—Surrender of equity of redemption. 
—Act XIV of 1859, section 1, clause 13, was intended 
to apply to suits between members of a joint family, 
not to a case where a mortgage havirfk been made by 
one member on behalf of all to a stranger, that mem- 
ber afterwards, against the will of his copartners, re- 
leascs the eyuity of redemption. RapHanatH Das 
v. ELLIOTT. ; is . SBL.R., 580 

S. C. Rapuanatu Das v. Gisporns & Co. 

15 W. R., P. C., 24 
14 Moore’s I. A. 1 
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3. Suit to establish right to 
share profits of watan.—In a suit to establish a right 
to share in a watan and to recover a portion of the 
profits thereof for seven ycars,—Held that the case 
was governed, as to limitation, by clause 13 and not 
clause 16 of section 1, and that arrears for seven 
years were, therefore, properly awarded. GuUNDO 
ANANDRAY 0. KRISHNABAV GOVIND 


[4 Bom., A. C., 55 


4. ————__—_—————_ Sutt to enforce right to 
separate possession.—Clause 138, section 1, applied 
to suits in which a plaintiff sought to introduce one 
or more additional co-sharers into the enjoyment of 
property alleged to be joint, not where a plaintiff 
sought to enforce his right to separate possession of 
that to which he was entitled, Luxnsge MonrE 
DossgE v. Broyo Buttvus Skan =, 11 W.R., 132 


5. ——— Right of son claiming 
partition after father’s death,—Survivorship.—In- 
heritance.—Clause 13 of section 1 of Act XVI of 
1859, when it provided, as the period of limitation for 
partition suits, “the period of twelve years from the 
death of the persons from whom the property 
alleged to be joint is said to have descended,” must 
be taken to have been intended to apply, in this 
Presidency, to the case of a son claiming partition of 
joint family property after the death of his father ; 
although in strictness the language of that clause 
would not then be applicable, inasmuch as in this 
Presidency, and wherever the Mitakshara law pre- 
vails, sons in such a case are considered to take by 
survivorship rather than by inhcritance. Hansg1 
CHHIBA », VALABH CHHIBA 

(I. L. R., 7 Bom., 297 


5 Suit for division of family 
property.— Where a suit was brought for a division of 
family property twelve years after the death of the 
head of the family,—feld that the suit was not 
barred by clause 13, section 1, Act XIV of 1859. Sun- 
WAIYAN v, SANKARA SUBHAIYAN . 23 Mad., 347 


7. Sutt to compel partition of 
moveable and immoveable property.—A Hindu of the 
Southern Maratha country, having two sons undivided 
from him, died in 1872, leaving a will disposing of 
ancestral estate substantially in favour of his second 
son, excluding the elder, who claimed his share in 
this suit. In 1861, a suit brought by this elder son 
against his father and brother to obtain a declaration 
of his right to a partition of the ancestral estate, was 
dismissed, on the ground that he had no right in 
his father’s lifetime to compel a partition of the 
moveables; and that as to the immoveables, the 
claim failed, because they were situate beyond the 
jurisdiction of the Court. Held that the suit 
was not barred under the Limitation Act, XIV of 
1859, section 1, clause 13. As to the immoveables : 
setting aside the fact that the plaintiff had remained 
in possession of one of the houses of the family which 
had been treated by the father as continuing to be 
part of the joint property, the decision of 1861, based 
as to the immoveables on the absence of jurisdiction 








DIGEST OF CASES. 


ee 
‘ 7 pen veers aan 


( 8866 ) 


LIMITATION AOT, 1877, art. 187—conti- 


nued. 


to declare partition of them, caused this part of the 
claim to fall under the provisions of Act XIV of 1859, 
section 14. As tothe moveubles: assuming that they 
could, on the question of limitation, be treated as dis- 
tinct from the immoveables, and that no payment had 
been made within twelve years before this suit by the 
ancestral banking firm to the pluintiff, the adjudica- 
tion of 1861, whether in law correct or incorrect, had 
been that the elder son could not assert his rights in 
the moveables until his father’s death. The defend- 
ant in this suit, who had taken the benofit of that 
judgment, could not now insist that it did not 
suspend the running of limitation on the ground that 
his brothers might have appealed from it if erroneous. 
So far, also, as the father’s interest was concerned, 
the succession only opened on his death. Lakeman 
Dava Naik v, RAMCHANDBA DADA NAIK 
[I. L. R., 5 Bom., 48 
L. R., 71. A., 181 


8. Suit to recover share of 
joint property inherited.—Clauge 13, section 1 of Act 
XIV of 1859, was not applicable to a suit to recover a 
share of joint property to which the plaintiff claimed 
to be entitled by inheritance. Dinonath Taya »v. 
RUBEEBUNNISSA BIBER. . 20 W. R., 270 


9. Suit to enforce right to 
share in joint property.—Suits to enforce tho right 
to share in any property, on the ground that it is 
joint family property, must be brought within twelve 
years, exclusive of the period during which the pro- 
perty was undor attachment by Government and 
neither party was in possession. SHIDOJTRAV ». 


NAIKJIRAV ; . 10 Bom., 228 


10, ———___———_ Suit by adopted son for 
share of ancestral estate.—Cause of action.—As 
against an adopted son suing for his share of the 
ancestral estate, the Iaw of limitation does not 
begin to run until the allotment of such share has 
been demanded and refused. AyyAvu Morpanar o. 
NILADATCHI AMMAL 1 Mad., 45 


11. ———_—_—— Sut of share of family 
property.—Exclusion from possession.—In a suit to 
enforce the right to share in property on the ground 
that it was joint family property,—Held that upon 
the construction of clause 14, section 1, Act XIV of 
1859, the claimant, in order that the statute shall be a 
bar, must have been entirely out of possession and 
excluded from possession by thoge against whom he 
claims. GOVINDUN PILLAI 0. CHIDAMBARA PILpAt 
3 is] 
See RAJRSWARA GAJAPATY NARAINA Deo Ma. 
HARAJULUNGARU ov. VIRAPRATAPAH Rupa 
GagaPaty NABAINA DEO MAWARAIULONGARU 
5 Mad., 31 
And Sunparya vo, Rasesvaka Sasteutv 

(4 Mad., 354 
12. Question as to exclusive 
possession.— Onus of proof.— Refusal to allow | 
share.—The question of fact whether there has been 
such exclusive possession or enjoyment must be 











( 3367 ) 


LIMITATION ACT, 1877, art. 127—conti- 


mued. 


decided upon the evidence in each case, and may be 
satisfactorily proved, although there may be no evi- 
dence of an express refusal to allow plaintiff any 
part of the benefits of the joint property. SuBBAIYA 
ov, RAJESVABA SASTRULU , . 4 Mad., 354 


JARAOO » FAKEERA ; 3 Agra, 133 


Razoo SINGH v. GUNESHMONER BURMONRER 
(15 W. R., 400 


138. Suit for share of joint 
property.—.A. got a decree for possession, but before 
she obtained possession B. obtained a decree declaring 
him jointly entitled with 4. toa particular share of 
the same property. Held that when A. got posses- 
sion, that possession inured to the benefit of B.as well 
as to herself, and B.’s cause of action In 2 suit against 
A, in respect of the saine property dated from the 
timo when A. obtained possession, and a suit was not 
barred if brought within twelve years of that time. 
Gooroo Cuurn Srecar ov. GOLUCKMONEE DOSSER 

fis W. R., 188 





14, ———_—_—__——— Suit for share of profits.— 
If by arrangement tl.e shares of certain co-sharers are 
left in the possession. of other co-sharers during the 
period of a current settlement, the cause of action to 
the sharers whose shares have been so left for profits 


accrues only when the settlement expires. TOooLser 
Ram o. NAHUR SINGH ‘ . 3 Agra, 271 
15. Suit for share of joint 








property.— Cause of action.—Whcere parties are 
living together in commensality and in joint posses- 
sion of property, no cause of action arises to one of 
them for the recovery of his share until he is dis- 
possessed by the other, and limitation runs from the 
date of such dispossession, JADUB CHUNDER San- 
DYAL », BHYRUB CHUNDER SANDYAL 

{19 W. R., 344 


18, ——_——_—_—_——— Adverse’ possession.— Suit 
Sor partition.— Where the bulk of the estate of a 
Hindu family is held and managed by a single mem- 
ber of the family, and the other members receive and 
enjoy part of the lands as sfr, the possession of the 
bulk of the estate by the manager is not adverse so as 
to bar, under the Limitation Act, X1V of 1859, section 
1, clause 13, a suit by the others for partition, unless 
there are circumstances to show that they accepted the 
afr lands in lieu of the shares that would have been 
allotted to them ona partition. The case of Appovier 
v. Rama Subha Atyan, 11 Moore's I. A., 75, approved. 

Rongsget SINGH vo. GUGRAJ SINGH 
{L.R,11I.A., 9 


17. ——_——— Receipt of payments for 
share of joint property.—That a Hindu widow, enti- 
tled to her husband’s share of the joint property, 
continues to live in the family and mess with them, 
is, sufficient, in the absence of evidence to the con- 
trary, to show that she is recciving payments on 
acceant of her share, within clause 13, section 1, Act 
XTV of 1869. Gosinp CHUNDER BAGcuer v. Krrpa- 
MOXER DABEE . P ‘ ll W. R., 338 
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186, ———— Rent collected by one 
member of Mahomedan family living jointly.— Even 
if a member of a Mahomedan family collects the rents 
and profits of the family property, his possession can- 
not be considered adverse to his mother and sister, 80 
long as these live and mess jointly with him and re- 
ceive money’s worth in the payment of their family 
expenses. S1RDAR v. MoLUNGO SIRDAR 

(24 W. R., 1 





19, -—————___———_- Joint property, Suit for 
share of.—Onus probandi.— A suit to enforce a right 
to a share of joint family property must: be brought 
within twelve years from the date of the last. payment 
to the plaintiff, or the person through whom he claims, 
on account of the share; and the onus is on the plaintiff 
to show possession of the share, or receipt of a pay- 
ment on account of it, within twelve years. It is 
not sufficient for the plaintiff to show that the pro- 
perty was joint family property. GossaIn loss 
Koonvboo v, SikO KooMARKE DEBIA 

[12 B. L. R., 219: 19 W. R,, 192 


UMBIKA CHURN Suet v. BHAGGoBUTTY CHURN 
SHET . : ‘ : - &SW.R,178 


Bypponaty Osa v. GoPAL MAL 
[6 W. R., 170 


HvREEHUR MOOKERJEE 0, TEENCOWREE DossrE 
[6 W. R., 170 


Kristo CHUNDER BurmMo SuBMatll v. Monesn 
CuuNDER Burmo Surman . 23 W. R., 381 


20, ———___—_——_ Suit for share of joint an- 
cestral properiy.—A Hindu died in 1840, leaving him 
surviving seven sons, who, after their father’s death, 
entered into Joint possession of certain immoveable 
property which had been left by him, and continued 
to live in commensality until 1859, when a separation 
in mess took place. Subsequently, more than twelve 
years after the father’s death, a suit was brought by the 
youngest son for his share of the joint ancestral pro- 
perty belonging to the father, and to property subse- 
quently acquired out of the proceeds of such joint 
estate, to which the brothers were entitled in equal 
shares. The plaintiff failed to show that any payment 
was made to him, or any person through whoin he 
claimed, by the person in possession or management of 
the property, within twelve years before the com- 
mencement of the suit. Held that the suit was barred 
by limitation under clause 13, section 1, Act XIV of 
1859. Uma Sunpari Dasi v. DwarKanatH Koy 
(2B. L. R., A. C., 284 


S. C. Wooma SOONDURRE DossEE v. DWARKA- 
Nata Roy ., F ‘ ll W. R., 72 


AMITRAY BIN YESHVANTBAY DESHMUKH ov. 
ANYABA ABAJI DESHMUKH 
[5 Bom., A. C., 50 


21. Entry of names in regis- 
ter.— Held that the plaintiffs’ suit was barred by 
lapse of time, they having received nothing from the 
property, a share of which they claimed, for a period 
beyond that prescribed by clause 13, section 1, Act 
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XIV of 1859. The fact that the plaintiffs had a 
manifest right by inheritance, and that their names 
had been entered in the revenue register as proprie- 
tors, is not equivalent to proof of payment to and 
receipt by them of any profit on account of their 
share, KHorun SINGH 0. BEARER LALt 

(3 Agra, 95 


Maxsoop Ati KnAN 0. GHAZEBOODDEEN KHAN 
[3 Agra, 158 


22. Sutt to enforce share of 
jomt property.— Proof of payments.—In ruling that 
8 suit to enforce the right to a share in certain pro- 
perty on the ground that it is joint family property 
is barred under section ], clause 13, Act X1V of 1859, 
it is not enough to find that the plaintiff had occasion- 
ally received money from the defendant, and that his 
sister continued to live in what had originally been 
the joint family dwelling-house; but there must be 
a distinct finding as to what payments (if any) have 
been made to the plaintiff within twelve years next 
prior to the date of the institution of the suit, by the 
person in possession or management of the property 
on account of the plaintiff’s alleged share, PRossono 
CooMaR MoOOKERJER v. SHAMA Caurn MooKERrskK 

{17 W. R., 451 


23. Payments for joint share. 
°=—Proof of payment is not necessary to bring a caso 
within clause 13, section 1, Act XTV of 1859; but the 
limitation therein prescribed will apply to the case of 
a person entitled to a share in property, and simply 
enjoying the property with the co-sharers, there being 
no division of money or any payment at all made 
between them. ButsoHuREK PAUL v. HvRO Soon- 
DURKEE DEBEE . ‘ - . 17 W. R., 680 


24. Receipt of share of profits 
otherwise than by money.—In a suit to recover pos- 
session of land alleged to have belonged jointly to the 
plaintiff’s late husband O. and his late elder brother 
F., the defendant pleaded limitation, on the ground 
that neither the plaintiff nor her predecesor was in 
possession within twelve years. It was found that the 
two brothers had lived in the same mess, the elder 
collecting the rents and profits, and therewith man- 
aging the family expenses. Held that if O. did not 
receive money from P. he received money’s worth, 
and that would suffice to bring the case within Act 
XIV of 1859, section 1, clause 13; and if clause 13 did 
not apply, clause 12 must, and the suit was not barred. 
CHUNDER Monge Desia v. MEHARJAN HINER 

(22 W. R., 185 


25, ———__ Suit by Hindu excluded 
from joint family property.—In a suit by a Hindu" 
excluded from joint family property, to enforce a 
right to a share therein, brought before the Ist of 
October 1877, the period of limitation must be com- 
puted under article 127 and not under article 143 of 
schedule II] of Act IX of 1871. Kazi Kisuore 
Roy v. Daununsoy Roy . I. L. R., 3 Calc,, 228 


Hansgi CHHIBA 0. VALABH CHHAIBA 
[1. L. R., 7 Bom., 297 
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Under Act IX of 1871, the cause of action arose 
from the time when the plaintiff demanded and was 
refused his share; consequently it was then neces- 
sary to make that allegation. Wanss1 CHHIBA ®. 
VaLABH CHHIBA . iL, R., 7 Bom., 297 


26, ——_——_—_————--- Exclusion from share o 
joint property.—Article 127, schedule II of Act I 

of 1871 presupposes the existence of joint family 
property, and that there has been an exclusion from 
participation in the enjoyment of such property. 
Semble,—Tho word “excluded” in that article implies 
previous inclusion. SARODA SOONDURY DossEE 0. 
Doya Moyers Dosser . LL, B., & Calc, 938 


27. Joint property.—Hri- 
dence.—Before a plaintiff can bring his case within 
article 127 of schedule 1] of tho Limitation Act, 1877, 
it is incumbent on him to show that the property in 
which he secks to recover a share is“ joint. property.” 
Ovnoy CHURN Grose v. Gonrny Cuunper Diy 

{I. L. R.,9 Calc., 287 


28. Claim to property ar 
danghler’s son.—The provisions of article 127 of 
schedule I] of the Limitation Act do not apply to 
® person who claims to inherit property as a daugh- 
ters son. Motiucra Natu Durr v. BoORKANT Natu 
Dorr. PEAR! MOHUN Dott». Borkant Natu Durr 

[11 C. L. R., 312 


29. Suit for possession and 
partition.—Acquiescence tn alienation.—Eaclusion 
JSrom share.—In a suit to obtain x share by partition 
of a joint family property, the interest of the plain- 
tiffs father having been sold in execution of a de- 
cree, limitation is to be computed from the time 
when exclusion from his share first becomes known 
to the plaintiff. Issuripurr Sinan o. Inranim 

[i.L. R., 8 Calc., 658 


30. Exclusion from share.— 
Suit for partition.—Where in a suit for partition a 
District Judge held the plaintiffs claim barred on 
the ground that the defendant had been in posses- 
sion of the property in dispute for more than fifteen 
years without any claim having been made by the 
plaintiff,—Z/eld that under the Limitation Act, XV 
of 1877, article 127, time would not run against the 
plaintiff until his exclusion (if he was excluded) 
from the property had become known to hin. Hart 
v. MARUTI. : . LL. R., 6 Bom., 741 


81. Exclusion from joint 
property.—A collateral member of a Hindu family, 
alleging it to be joint, claimed his share of ancestral 
property in Oudh, part of which formed a taluk 
inherited, for a considerable time past, by the eldest 
son, who, taking the whole of it, had given mainte- 
nance to the other members. This taking was en- 
tered in the first and second of the lists made under 
the provisions of the Oudh Estates Act I of 1869, 
and as to it there was no ground of claim, But with 
respect to the savings, accumulations, and invest - 
ments made from the income and proceeds of the 
taluk before the confiscation and restoration of Oudh 
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lands in 1858, the contention was that each member 
was entitled to his share, and that, by the presump- 
tion in respect of a joint family, the burden was on 
the talukdar to prove that there were no savings or 
accumulations made otherwise than out of the taluk 
and before the confiscation. Held that, if it were 
assumed that the family was for some purposes un- 
divided, still this was not the case of an ordinary 
undivided Hindu family, and that, in such 8 case as 
this, the presumption must depend on somewhat 
special circumstances. However, this case must be 
decided on the distinct ground that, as the claimant 
had been excluded from his share, if he had one, for 
more than twelve years, he knowing of this exclu- 
sion, the law of limitation enacted in Act XV of 1877, 
schedule II, article 127, was applicablo, and the claim 
was barred by lapse of time. RAGHUNATH BALI 0, 
Manaras Bari 

(LL. R., 11 Calc, 777: L. R..123 1, A, 123 


32. Suit for share of joint 
property.— Eaclusion.— Adverse possession.—iIn & 
suit for a share of undivided property from which 
the plaintiff had been out of possession admittedly 
for thirty-five yoars,—Held that the snit was not 
barred by limitation, as the possession of the share 
in question by the defendants since 1845 had not 
been a possession of it as their own property to the 
exclusion of the plaintiffs or their father. N110 
RaMOHANDRA v. GOBIND BALLAL 

L L.R.,10 Bom., 24 


art. 128 (871, art. 128; 1859, 
8.1, cl. 18). 


1, ————_-—————-_ Suit to recover mainten- 
ance.—Scction 1, clause 13, Act X1V of 1859, applied 
to suits for the recovery of maintenance, whether the 
right to receive maintenance arose out of the general 
law, or out of a specific deed granting such mainte- 
nance. BAMASOONDERY DEBEA 0. SHAMASOONDERY 
DEBEA ‘ ‘ : : W.R., 1864, 13 


g0 Suit for maintenance.— 
Clause 18, section 1, Act XIV of 1859, did not apply 
to a suit for maintenance, when the right to receive 
such maintenance was not a charge on the estate of a 
deceased person, but on the estate of living persons. 
Brnops LaLtL CuHarrersge o. LuoKHEE Mower 
DgEBIA e ° . ° - 4W.R.,, 84 


Suit for maintenance.— 
In a suit for maintenance, the cause of action 
ordinarily arises at the time when the maintenance 
having become necessary 18 refused by the party 
from whom it is claimed. Section J, clause 18, Act 
XIV of 1859, did not apply to all suits for the recovery 
of maintenance brought by a Hindu widow against her 
husband’s family, but only to suits in which the 
pluintiff seeks to have her maintenance made a 
charge on a particular ostate. TIMMAPPA BHAT 0. 
PaRMESHRIAMMA . 5 Bom,, A. C., 180 


4. Sutt for maintenance as 
charge on estate.—The plaintiff sued the defendants 
for future and past maintenance and obtained a 
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decree for future maintenance and for arrears of 
maintenance for seven years. ‘The parties were 
governed by the Aliyasantana law. It was found by 
the lower Appellate Court that for twenty years 
before the suit the plaintiff lived apart from the 
defendants and the other members of the family, and 
supported herself without receiving or applying for 
anything towards her maintenance out of the family 
property in the possession of the defendants, or obtain- 
ing any recognition of the right to maintenance. On 
special appeal,— Held, per Scoruann, C. J., that, as- 
suming the Aliyasantana law recognises the right 
of the plaiutiff to enforce separate maintenance as 
a charge upon the estate, the plaintiff’s claim was 
barred by section 1, clause 13, Act XIV of 1859. Per 
Cotuett, J.—It is doubtful whether clause 13, which 
applies to cases where the right to receive mainte- 
nance is a charge on the inheritanee of any estate, 
applies in a case where the right of the plaintiff is 
said to exist by reason of her being a co-proprietor 
with the defendants, If the suit be not within clause 
13, then it was one to recover an interest in immove- 
able property, and was equally barred by clause 12 of 
section 1, ABBAKKU o. AmMU SHETTATI 

(4 Mad., 187 

SUBRBAMANIA MUDALIAR 0, KALIANI AMMAL 
[7 Mad., 226 


Suits for maintenance not chargeable on anys 
estate wore governed by clause 16 of section 1 of the 
Act of 1859; the cause of action in such cases did not 
arise until there had been a demand and a refusal. 
Kato NILKANTH v0. LAKSHMIBAI 


[I L. R, 2 Bom.,, 687 


5. ——————————— Hindu widow.— Mainten- 
ance.— With regard to the widow’s right to mainte- 
nance, a statute of limitation would do much harm if it 
should force widows to claim their strict rights and 
commence litigations which, but for the purpose of 
keeping alive their claim, would not be necessary or 
desirable. A Hindu, disposing of his estate by will, 
expressed his hopes that his wives and son would 
all live amicably together after his death, and would 
all look upon his eldest son as the head of the family ; 
he then bequeathed the whole of his property to his 
eldest son, directing him to provide for his (the test- 
ator’s) widows, and for the other members and de- 
pendents of the family, and he declared that he made 
these provisions with a view to prevent dissensions in 
the family, and to enable them to live in peace and 
harmony after his decease. In a suit brought more 
than sixteen years after the death of the testator by one 
of his widows against the eldest son to recover main- 
tenance, it was pleaded for the defendant that the 
claim was barred by limitation under clause 18, sec- 
tion 1, Act XIV of 1859, which provides that suits 
for the recovery of maintenance, wheh the right to 
receive such maintenance is a charge on the inherit- 
ance of any estate, must be brought within twelve 
years from the death of the person on whose estate 
the maintenance is alleged to be a charge. Held 
that the testator had not created, by his will, a 
specific charge on the inheritance of his estate with- 
in the meaning of the provision of Act XIV of 1859, 
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but had merely imposed upon the defendant an 
obligation, in case the will should interfere with tho 
ordinary Hindu law entitling his widows to mainten- 
ance, to make allowances for their support of a kind 
analogous to that which the law would have pro- 
vided. Held also that, although there was no evi- 
dence of a specific demand for maintenance, there was 
ground for believing that maintenance had been with- 
held under circumstances amounting to a refusal, 
giving rise to a cause of action. NARAYANRAV 
RAMCHANDRA PANT v. RAMABAI 
[I. L. R., 3 Bom., 415 
L. R., 61. A., 114: 6 C. L. R., 162 


6. Suit for arrears of main- 
tenance.—In suits coming within the operation of 
the Limitation Act, LX of 1871, the widow might re- 
cover arrears for any period, unless it appeared that 
there had been a demand and refusal, in which case 
she could recover arrears for twelve years only from 
the date of such demand and refusal. Tiviv. RAMII 

(LL. R., $8 Bom., 207 


7. and arts. 180 and 182.—Suit 
for arrears of maintenance charged upon immoveable 
property.—An allowance for the maintenance of a 
younger member of a family was charged upon the 
inheritance to which the eldest male member alone 
succeeded. Held that a suit for arrears of such 
maintenance within twelve years was within time 
under Act XV of 1877. AHMAD HosskiIn KHAN *. 
NILA-UD-DIN KHAN ) I. L. R,, 9 Calc., 945 

fis C. L. R., 330 
L. R., 101. A., 45 


art. 180 (1871, art. 180; 1859, 
s. 1, cl. 14). 











See ONUS PROBANDI—RESUMPTION AND As- 
SESSMENT F . 8W.R., 69, 182 


Clause 14 of section 1 of the Act of 1859 applied 
to suits to resume or assess lands held rent-free subse- 
quent to the Permanent Settlement, 1790, KgisiTo 
Monun Doss BUKSHEE v. JOY KISHEN MOOKRRIER 

3 W. R., 33 


Davnevur SINGH v. BoosaH SaHoo 
4'W.R., 58 


L Suit for resumption.—Un- 
der Act XIV of 1859 & zemindar could not re- 
sume land, whether lakhiraj or not, held from before 
1790. Even an auction-purchaser was barred by 
limitation if the ryot could prove that the land was 
in the possession of those through whom he claimed 





before 1790. RapHaA Kisto Mytre o. BHUGWAN. 


Cuunper Bose . ‘ . - LW.R., 248 
SRISTEEDHUR SAMUNT v. ROMANATH ROKHIT 
[6 W. R., 58 


Kuetot CHUNDER GHOSE ». Poorno CHUNDER 
Roy . ‘. ; ‘ . 2W.R., 258 


2, ———_—_—— Suit for land as part of mal tenure 
— Cause of action.—The cause of action in a suit for 
land as part of the plaintiff’s mal tenure, which land 
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the defendant is holding on an invalid lakhiraj ten- 
ure arises when the defendant first begins to hold 
the land in dispute rent-freo. Furtona v. Kusroo 
MUNDUR . ‘ ‘ . . TW.R., 681 


See BARODA Kant Roy vo. Sookmoy MOOKER- 
JEE . : : ‘ z 1 W. R., 29 


3, ———————- Suit to recover portion of 
zemindari granted not in accordance with Mad. 
Reg. XXV of 1802.—The appellant, a zemindar, 
sued to recover a portion of the zemindari granted 
by his grandfather upwards of forty years ago, upon 
the ground that the grant was not made in con- 
formity with the requirements of Regulation XXV 
of 1802, and that, in the absence of the observance 
of the formalities thore prescribed, the grant was 
void, Held that more than twelve years having elapsed 
since the title accrued to the person under whom the 
plaintiff derived his right to resume, the appeal should 
be dismissed. Section 1, clause 14 of Act XIV of 
1859, considered and applied. Serta RAMA Keistwa 
RAYUDAPPA RANGA RAO v. JAGUNTI SITAYAMMA 


Garv . ; : ; . . 3 Mad, 67 
Aut SAIB vo. SANYASIRAZ PEDDABALIYARA Srm- 
HULU. : ; ‘ : Mad., 5 


See KRIsHna Devvu Garkv o. RAMACHANDRA 
Devu MAHARAJULU Garnvu . 3 Mad., 158 


4. Suit for resumption by dur- 
putnidar.— Cause of action—In a suit by a dur- 
putnidar for the resumption of land alleged to be 
held as lakhiraj under an invalid title, limitation 
must be calculated, not from the date of the croation 
of his dur-putni title, but from that of possession 
of the party from whom the putnidar originally de- 
rived his title, GUNGARAM Crowpry v. Hurers 
NatH CHowpky ., 15 W. R., 436 


And so if he is an auction-purchascr. BussEER- 
OODDEEN 0. SHIBPERSHAD CHOWDHRY 

[W. R., 1864, 170 

NIRUNJUN ACHARJEB vr, KURALEE CHURN 

BANERJEE. A ‘ . LW.R., 107 


Or a purchaser from Government: his cause of ac- 
tion dates from the time when the right accrued to 
the Government. BUNNOO v. AMEEROODDEEN 

(23 W. R,, 24 


5. Suit for assessment of rent 
after resumption of lakhiraj lands.—A. got a decree 
against B., which declared that certain lands in B.’s 
possession, alleged to have been lakhiraj lands from 
before 1790, were A.’s mal lands and liable to agsess- 
ment. More than twelve ycars after the date of this 
decrec, A. sucd to assess the lands. Held (affirming 
the decision of AINsLikz, J.) that the suit was not 
barred by the provisions of Act IX of 1871, schedule 
II, article 180. Protar CHUNDER CHOWDurRy eo. 
Suuxuge SoonpaRze Dasszez . 2C, L, R., 569 


ee Servics tenure. —Assorsment 
of rent by Settlement Officer.—In a suit against the 
Tulookdari Settlement Officer, who had assessed rent- 
free land on the ground that it had been granted for 
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service, and that servico was no longer required,— 
Held that if the grant was the grant of an office ree 
munerated by the use of land, the right to assess was 
barred by tho possession of a person not claiming 
under the grantee for a longer period than twelve 
ears after the right to resume accrued under Act 
X of 1871, section 29, and article 180, schedule II. 
Kevan Kuper o. TALUKDARI SETTLEMENT OFFICER 
(I. L. R., 1 Bom., 586 


7. ————_———_- and arts. 121 and 149, 
—Resumption and assessment of lakhiraj land.— 
Discussion of the law of limitation as applicable 
to the resumption and assessment of Iakhiraj lands. 
KOYLASHBASHINY Dossrr v. GoCOOLMONI DossrE 

[I. L. R., 8 Calc, 280: 10 C. L. R., 41 


art. 181 (1871, art. 13]). 
See Ant. 120 . I. L. R., 10 Cale., 607 


lL. ——_——__ Cause of action.—Suit for 
turn of worship of an tdol.—The plaintiff sued the 
defendants for a declaration of his right to a turn 
of worship of an idol for seven and a half days in 
each month, alleging t. at the defendants, who were 
entitled to another turn, had in 1864 taken ad- 
verse posscasion of the idol and properties belong- 
ing to it, and had so deprived him (the plaintiff) 
of his turn of worship from that time. ZHe/d 
that tho cause of action did not recur as the 
turn of worship came round. Such suit fell within 
the operation of clause 16, section 1, Act XIV of 
1859. Gavuk Monan Cnownury v. MADAN MoHAN 
CHOWDURY - OBL. R., 352: 15 W. B., 29 


2. ————_-—_————- Right to exclusive worship 
of idol.—Right to turn of worship.—in a suit 
brought in 1875, in which the plaintiff claimed, 
as heir of her husband, # share in a certain taluk, 
together with exclusive right of worship of an idol, 
A,, and the right to the worship of an idol, B., for one 
sixth of every year, from the possession and enjoy- 
ment of which she alleged she had been dispossessed 
by the defendants in 1866,— Held that her claim, as 
to the idol B. came under the provision of article 131 
of Act IX of 1871, and was not barred ; but as to A. 
the claim was governed by article 118 of the same 
Act, and, not having been preferred within six years, 
was barred by lapse of time. EsHAN CHUNDER Roy 
w. Monmoninr Dassr . ILL. BR., 4 Cale. 683 


3. —_—_—_——_———— Worship of idol .— Turn of 
worship.—Recurring right.—A suit for a palla, or 
right to worship an idol in turn, is a periodically 
recurring right within the meaning of Act XV 
of 1877, schedule II, article 181. Hshan Chunder 
Roy v. Monmohini Dasi, I. L. B., 4 Calc., 683, fol- 
_ lowed. GoPpgEKISHEN GossaMY v. THAKOORDASS 


Gossauy 
[I. L. R., 8 Cale. 807:10 C.L. R, 439 


4. Suit to recover burial fees. 
—Cawze of action.—In a suit to recover burial fees, 
the right to which occurred whenever a corpse was 
brought for burial, the period of limitation was held 
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to be twelve years from the date of the first refusal 
of the enjoyment of the right, Banan SHAH ». 
Pero SHAH wg SC gtia‘#tsté‘«]jyCA WR, 385 


6. Claim for monthly allow- 
ance from remindari.—Demand and refusal.—Re- 
curring right.—S., being entitled to a monthly allow- 
ance from a zemindari under an agreement, dated 
1861, died in that year. In 1867 K., his senior 
widow, claimed the’allowance ; the zemindar contend- 
ed that the allowance was personal to &., and did not 
descend to his heirs. XK. obtained a decree, In 1864 
R., the junior widow of 8., sued A. to establish the 
right of her son M, to succced to the estate of S. as 
his son and sole heir, and obtained a decree from the 
Privy Council in 187]. In 1872 M. demanded and 
was refused the allowance from the zemindari. In 
1875 M, came of age and in 1879 brought a suit 
against the zemindar to establish his right to the 
allowance,—ZHeld that the claim by M. was not 
barred by limitation. RAMNAD ZAMINDAR v. Dora- 





SAMI ‘ ‘ .- LL R. 7 Mad, 341 
ZAMINDAR OF RAMNAD v. DORASAMI 
[I. L. R., 7 Mad., 341 





art. 182 (1871, art. 132). 
See Art. 69 . . 1IU~CL. R., 165 


See Ant. 62. 
[Il L. R., 8 Bom., 234, 426 


See ART.120 . ILL. BR. 2 All, 358 


See Azt. 128 . ILL. R.,9 Cale., 945 
[18 C, L, R., 330 

See Ant. 146 (1871, art. 149). 
(I. L. R., 3 Bom., 312 


I. L. R., 6 AIL, 551 
[I. L. R., 12 Cale, 111 


See Art. 147 


1. ——_———__——_—— Malikana.—Recurring 
cause of action.— Held (by GLOVER, J.) —That mali- 
kana is rent under Regulation VIIT of 1793; that a 
cause of action for recovery of arrears of malikana 
is @ recurring cause of action; and that failure to 
recover arrears for more than twelve years would not 
bar the right to recover for such period as has not 
been barred by the statute, clause 16, section 1, Act. 
XIV of 1859,—that is, for a period of six years 
Held (by Kemp, 'J.) that the suit was barred, as no 
malikana had been paid for more than twelve years. 
Bhuli Singh v. Nekmu Behu, 3 Ap. 102: 12 W. 
R., 46. Held on appeal that a suit for the recovery 
of malikana was barred by limitation if the malikana 
had not been received for a period of twelve ycars. 
Bavuit Sine v. Neumu Benv. 

[4 B. L. KR, A.C, 29: 10°W. R., 302 


Bapurvt Hre v. Court or Warps 
(12 W. R., 498 


CHUMMUN o.OmM KooLtsoom . 18 W. R., 465 


Contra, GOVERNMENT v. RHOOP NARAIN SINGH 
(2 W. R., 162 


HEERANUND SaHoO cv, OzEERUN. 6 W. R., 151 
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Reversed, however, on review, in OZEERUN v, HEERA- 
NUND Sanoo : é . 7 W. RB, 336 


where it was held that the twelve years’ limita- 
tion applied, but that section 1, clause 13 of the 
Limitation Act, was applicable. On a second review 
in HRERANUND SAHOO v. OzEERUN . 9 W. R., 102 
clause 12 of section 1 was held to apply to the case. 


Qo = Malikana.—Intorest in 
land.—Malikana is an interest in land coming under 
Act XIV of 1859, section 1, clause 12, and the right 
to recover it ceases when it is left as an unclaimed 
deposit in the Collector’s hands for twelve years. 
GoBIND CHUNDRR Roy CHowpuny v. RAM CHUN- 
DEER CHOWDHRY . ‘ ; . 10 W. R,, 94 


KRISHTO CHUNDER SANDEL CHOWDHRY v. SHAMA 
SooNDUREE DEBIA CHOWDHRAIN 
[22 W.R., 520 


3. —————___—_—_—_—- Payment of malikana by 
one of joint holders.—A payment by one of two per- 
sons holding land jointly of malikana on account of 
the joint land saves the operation of the limitation 
as against both of them, NursiINGH NARAIN Sinai 
o AMEKRUN . : ‘ . 22 W. RR, 661 


4, ———_—_—_——_———_ Malikana commuted from 
payment in cash to set off against rent.-~Where an 
arrangement has been effected by which malikana is 
to be paid, not in cash, but as a sct-off against the 
rent payable, to be deducted therefrom, and it is not 
shown that the right to such malikana has been alien- 
ated, the fact of its not having been paid in cash for 
twelve years is not a bar to the claim of the maliks 
for the malikana, ALE AUMUD v, NRHAT SINGH 
(21 W. R., 88 


5. Suit for malikana.—Muili- 
kana is an annual recurring charge on imimoveable 
property, and may be sued for within twelve years 
from the time when the money sued for becomes due. 
HurMuzi Kraum v. HIRDAYNARAIN 

[I. L. R., 5 Cale., 921: 6 C. L. R., 183 


6. ————__———_-_ Sut for recovery of hak.— 
Immoveable property.—In suits for recovery of huks, 
which are of the nature of claims of money charged 
upon or payable out of land, the period of limitation 
is twelve years. BHARATSANGJL MANSANGJII 0. 
NAVANAIDHARAYA MANSUKHRAM . 1 Bom., 186 

See FUTTEHSANGJI JASWANTSANGJI v. DE-SAI 

KULLIANRAIJ1 HAKOOMUTRATII 
[13 B, L. R., 254: 10 Bom., 281 
§.C., L.R., 11 A. 34: 21 W. R., 178 

Overruling decision in FATESSANGJI ». Drsar 

KALYANRAJA . ‘ . 4Bom,, A. C., 189 


But see Ratsgu Manor o. Desat KULLIANRAI 


HUKMATRAI ’ 6 Bom., A. C., 56 
which was held to be a case of a hak not charged on 
land. 

7. Suit by hakdar against 





original grantee.—Suit by sharer of hak against 
another.— Desuigiri allowance.—Article 132, sche- 
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dule II of the Limitation Act, IX of 1871, applies to 
suits which are brought by a hakdar against the 
person originally liable for payment of the hak, and 
not to suits by one sharer in a watan against another 
sharer or alleged sharer who has improporly received 
the plaintiff's share of the hak. A suit of the 
latter description is a suit for money reccived by the 
defendant for the plaintiff's use, and the period of 
limitation is three years as prescribed by article 60 
of the Act. HABMUKHGAURI ». HARISUKHPRABAD 


(I. L. R., 7 Bom., 191 


8. ——__—_—_—_—_—— Bond charging immoveable 
property.—Enforcing bond by demanding payment 
as tf secured by coliateral mortgage of land.— 
Where a suit was brought upon a bond to secure the 
payment of principal and interest, and the relief 
sought was that payment of principal and interest 
might be enforeed, both as a simple contract liability 
and a debt secured by a collateral mortgage of in- 
moveable property, — Held that the suit wag oue for 
the recovery of an interest in land under seetion 1, 
clause 12, Act XIV of 1859, and was not barred for 
twelve years. Kristna Row vo, HAcHAIA Suara 


[2 Mad., 307 

CHETTI GAUNDAN v. SUNDARAM PILMAI 
. {2 Mad., 51 
KAUNDAN 0, MUTTAMMAL . - 3 Mad., 92 


OomRrao BeaGuM vo. Kmoosrraw 
[1 N. W., 181 : Ed. 1873, 260 


JONNA VENKATA SAWMY alias VRNKATASETTI 
v. BASIREDDY KoONDAREDDY . & Mad., 364 


And SuRWAB HOSSEIN K1IAN v9, GitoLAM Mano- 
MED . a - BL. R., Sup. Vol., 879 


S. C. SURWAN JIOSSBIN v. GHOLAM MAIIOMED 
[9 W. R., 170 


Overruling Parvsa Nati Misssr ». BuNDAH 


ALL ; f : ‘ .6W. R., 182 
The cases of Gora Cuanp Durt vo. LoKENATH 
Durr. ; . : .8W. R., 334 
KADARSA RAUTAN 0, RAVIAH BIBI 

{2 Mad., 108 

Sgetun SINGH v. Soogvus BuKsy Sinan 
(6 W. R., 318 
And Lysrer », Ko Mitionn TW. R., 364 


may also be considered as overruled. 


9. Rond.—Instrument ercat- 
ing interest in immoveable property.—B. having 
borrowed money from A., executed in his favour a 
bond (which was afterwards duly registered), in 
which he engaged to repay the amount with interest 
on a day named, and hypothecated certain lands by 
way of security, with a condition that, in the event 
of the said lands being sold in execution of decree 
before the day fixed for repayment, 4. should be at 
liberty at. once to sue for the recovery of the debt. 
Before the term for repayment expired, the mort- 
yaged lunds were sold in execution of a decree obtain- 
ed by aucther creditor on a second bond made by B. 
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subscquently and subject to the bond made to 4. In 
a suit by 4. against B. and the purchasers of the 
lands at the execution sale, 4. charged B. personally, 
and also sought to realise the amount due on his 
bond by the sale of the mortgaged lands. Held that 
the claim was in substance a suit for the recovery of 
immoveable property, or of an interest in immoveable 
property, within the meaning of clause 12, section 1, 
Act X1V of 1859, and consequently was governed by 
the twelve years’ rule of limitation therein provided, 
and not by the rules provided by clauses 10 and 16 
of the same section, Semble,—Although A. was at 
liberty to sue from the date of the sale of the lands, 
limitation did not run against his claim from that 
date, but only from the date fixed in the bond for 

repayment. JUNESWAB Dass vo, MAHABEER SINGH 
(ZL. L. R., 1 Calc., 163: 25 W. R., 84 
L.R,8LA,1 


10. Suit for money charged 
on immoveable property.—R. obtained a decree on a 
bond hypothecating certain immoveable property and 
a declaration of his lien on the property, and attached 
the property in execution of the decree as the pro- 
perty of his judgmont debtors. M., who was in pos- 
Session of the property as purchaser in execution of 
a decree to which she was no party, objected to the 
sale, and obtained an order from the Court executing 
the decree for releasing it from attachment, under 
the provisions of section 246, Act VIII of 1859. 2B. 
sued to enforce his lien, referring in his plaint to the 
order as the cause of action, but not alleging that the 
order was illegal, nor suing to sct it aside. Article 
15 of the second schedule of Act TX of 1871 could 
not be made applicable to the suit. It was a suit for 
moncy charged on immoveable property to which 
article 132 of the schedule applied. RapHo PANDAY 
ov. Rup Kvar ; ; , . TN. W., 228 


11, and art, 120.—Swuit on 
mortgage bond to recover amount by sale of pro- 
perty.— Personal liability of mortgagor.— Cause of 
action.— By a mortgage bond, dated the 28th Magh 
1281 B. S. (9th February 1876), it was provided that 
if the mortgagors should fail to pay the money secured 
thereby according to the terms thereof, the mort- 
gagees should iminediately institute a suit and realise 
the amount due by sale of the mortgaged property, 
and that if the proceeds of such sale should not be 
sufficient to liquidate the debt, the mortgagoes should 
realisc the balance from the persons and other proper- 
ties of the mortgagors. It was further agreed that 
the principal and interest secured by tho bond should 
be repaid in the month of Magh 1282 (January—Feb- 
ruary 1870). In a suit instituted on the 9th October 
1882 upon the mortgage to recover the amount due 
by the sale of the mortgaged property, and the balance, 
if any, from the persons of the mortgagors,—Held 
that the bond in question provided for two remedies 
in one suit, and did not contemplate a second suit 
being instituted to recover the balance from the per- 
sons of the mortgagors in the event of the first 
remedy against the mortgaged property proving in- 
sufficient to pay the debt in full, and consequently 
that the cause of action against the persons of the 
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mortgagors accrued upon the date on which the mort- 
gage money became due; and as the suit was instituted 
more than six years after that date, the plaintiff’s 
claim was barred by limitation, so far as the personal 
liability of the mortgagors was concerned. Held, 
also, that article 132, schedule II of the Limitation 
Act (XV of 1877), only refers to suits to enforce pay- 
ment of money charged upon immoveable property 
ny the sale of such property. MILiEe v. RunGa 

ATH MULLIOK ; L. R., 12 Calc., 889 


12, ————_—_—_-_ Sut to enforce charge 
under mortgage deed.— Held that a suit to enforce 
the charge under a mortgage deed is a suit of the 
nature mentioned in clause 12, section 1, and can be 
brought at any time within twelve years. Koons 
BREHARY LALL v,. RAJ NARAIN . 2 Agra, 244 


Mannv LALt vo. Peaur 
(9 B. L. R., 175, note: 10 W. R., 379 


GOKALBIAI MULCHAND v. JHAVER CHATURBHUS 
8 Bom., A. C., 61 


18. Mortgage.—Interest .— 
Charge on land.—In suits to recover the principal 
and interest of a loan secured by a mortgage of im- 
moveable property, interest for twelve years is recover- 
able by virtue of article 182 of schedule II of the 
Limitation Act, 1877. Davant AMMAL ». RATNA 
CHETTI : : . LLR., 6 Mad, 417 


14, ————_____—— Money charged on im- 
moveable property.—The pluintiff held a mortgage 
of certain immoveable property given to him by the 
defendant to secure the repayment of a loan of money 
with interest. The plaint stated the fact of the 
mortgage, but prayed only for a moncy-decree. The 
mortgage contained a personal undertaking to repay. 
The said mortgage was dated 16th February 1870, 
and the plaint in this suit was tiled on the 28th April 
1881. Tho plaintiff maintained that he was not 
time-barred, as he had twelve years within which to 
bring the suit under article 182 of Act XV of 1877. 
Held that plaintiff was too late in bringing a suit for 
a money-decree on the promise to pay in the mortgage, 
inasmuch as the article referred to was meant to 
apply to suits brought to enforce against the property 
payment of “money charged upon immoveable pro- 
perty,’’ and not, under any circumstances whatever, 
to a suit fora mere moncy-decree. PESTONII BEZONII 
ov. ABDOOL RAHIMAN I. L. R., 5 Bom., 463 


156. ————____—— Mortgage.— Suit by a mort- 
gagee to recover debt from a mortgagor personally.— 
Money-decree.—Article 132 of the Limitation Act, 
XV of 1877, schedule II, is applicable to a suit by a 
mortgagee to obtain a mere moncy-deeree, to which 
suit, therefore, the limitation of twelve years from 
the time the money sued for becomes due applies. 
Pestonji Bezonji v. Abdool Rahiman, I. L. k., 6 
Bom., 463, overruled. LALLUBHAI 0. NARAN 

[I. L. R., 6 Bom., 719 


16. Interest.— Bom. Reg. V 
of 1827, ss. 11 and 12.—Act XXVIII of 1856. 
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—Act XIV of 1870,—Act I of 1868.—Damdupat, 
—Rule.—The mortgagor of an estate gave to the 
mortgagee, subsequently to the date of the mortgage, 
two successive money-bonds, in each of which it was 
stipulated that, if the amount were not paid on the 
due date, it should take priority of the amount due 
under the mortgage, and that redemption of the 
mortgage should not be claimed until the bond had 
been satisfied. The assignee of the equity of redemp- 
tion sued for possession of tho estate on payment 
merely of the mortgage-money, Held that section 
12 of Regulation V of 1827 is not in force. That 
section was repealed by Act XXVIII of 1855, section 
1; and although the latter section was repealed by 
Act X1V of 1870, the former was not restored, there 
being no express provision in Act XIV of 1870 to re- 
vive it, as required by the General Clauses Act, I of 
1868, section 3. The question of the period for 
which interest was to be allowed was, therefore, to be 
determined by Act XV of 1877, the Act in force at 
the date of the institution of this suit, article 132 of 
which applied; but as the rule of damdupat is not 
affected by Limitation Acts, the defendants could not 
be allowed, as interest, morc than the amount of the 
principal on which it was to be paid. Hari MAMADASI 
vo. BALAMBHAT RAGHUNATH - 

[I. L. R., 9 Bom., 238 


17. Suit by mortgage to recover 
mortgage-money.—Suit for money charged on im- 
moveable property.— Relief against the person of 
mortgagor.—In u suit by a mortgagee to enforce the 
mortgage, No, 132, schedule II of the Limitation Act, 
1877, is not applicable, so far as relief against the 
mortgagor personally is claimed, Lallubhai v. Naran, 
I. L. R., 6 Bom., 719, dissented from. RAaGHUBAR 
DaxaL v. LACHMIN SHANKAR 

[1. L. R., & AlL, 461 


18, Periods respectively ap- 
plicable to personal demands and to claims charged 
on immoveable property.—That there is a personal 
liability upon an instrument charging a debt upon 
immoveable property, does not carry with it the 
effect that the period of limitation fixed for personal 
demands by Act 1X of 1871 is extended, by reason of 
this demand being thereby brought within the meane 
ing of article 132 of schedule II of that Act, which ap- 
plies to claims “ for money charged upon iminoveable 
property.” A mortgagee of lands sought, after the 
lapse of more thun six years from the date when the 
mortgage-money was payable, to enforce two distinct 
remedies, the one against the property mortguged, 
and the other against the mortgagor personally, on 
the contract to repay the mortgage-money. Held 
that article 132, above mentioned, applied only to 
suits to raise money charged on immoveable property 
out of that property ; and the twelve years’ bar did 
not apply to the personal remedy, as tv which the 
shorter period prescribed in article 65 of the same 
schedule applied. Ram Din 0. Karka Prasap 

{I. L. B., 7 AlL, 502: L. BR. 12 1 A., 12 


19, ———_____— and art. 147.—Hypo- 
thecatton.—in 1884 N. sued 4, to recover the prin- 
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cipal and interest duc on a registered bond executed 
in 1870, It was stipulated that the amount should 
be repaid with interest in 1871, and certain immove- 
able property was hypothecated as security for re-pay- 
ment of the debt. Held that the suit did not 
fall under article 147 of schedule II of the 
Limitation Act, which allows sixty years to a mort- 
gugee to sue for foreclosure or sale from the date 
the money becomes due, but under article 182 of the 
same schedule, which allows twelve years to enforce 
# payment of money charged on immoveable pro- 
perty, ALIBAv.Nanu . LL. R., 9 Mad, 218 


20. Suit for sale of 
immoveable property by a creditor who has a right 
to realise acharge not amounting to a mortgage. 
—The special provision of article 147 of the Limitation 
Act (XV of 1877) upplies to all suits properly brought 
by a mortgagee for foreclosure or sale, while the 
general provision of article 132 applies to suits for 
sale, by a creditor having a right to realise a charge 
not amounting to a mortgage. KiugsmMsi BHuagvan- 
pas Gugab v. Rama =, 1.LL, R., 10 Bom., 519 


21. Suit for dower as a charge 
on immoveable property in hands of heir.—A suit 
by a Mahomedan widow against the heir, who has 
ousted her, for her dower, as being a licn on landed 
property, was held to be governed by clause 12, 
section 1, Act XIV of 1859. JANEE KHANUM ». 
AmMstroon Fatima KWATOON . . SW.R,, 61 


22. Suit for money lent on de- 
posit of title-deede.— Where a creditor sues to recover, 
money advanced by him on tho deposit of title-deeds 
of property, his claim is governed by the limitation 
applying to debts; but where he secks to have his 
licn realised, it isa claim to realise an interest in 
land, to which the limitation of twelve years applies. 
Pxeany Monun Bose v. GoBinD CHUNDRA ADDY 

[10 W. R., 56 














23, ———_—__—_—_— Suit for money charged 
on rents and profils.—Suit for money charged on 
immoveable property.—K. borrowed from C. a sum 
of #571, and at the same time exeevted a bond 
whereby he mortgaged usufructuarily to his creditor 
his “entire right and share” in a particular estate in 
lieu of the above-mentioned sum ; and it was agreed 
that C. might realise the debt from the rents and 
profits of two years, and that, as soon as it had been 
realised, his possession should cease. Held that the 
money borrowed by XK. was “ moncy charged upon 
immoveable property,” it being charged upon rents 
and profits ¢# alieno solo which in English Law 
would be classed as “ incorporeal hereditaments,” 
but which by the law of India are included in im- 
moveable property ; and that therefore the limitation 
applicable to a suit for the recovery of the money 
was that provided in article 132, schedule II of 
Act XV of 1877. Duliv. Bahadur, 7 N. W., 55; 
and Pestonjt Bezonji v. slbdool Rahiman, I. L. R., 
5 Bom., 463, dissented from. Fatehsangji Jaswant- 
sanoji v. Desat Kullianraijt Hakoomathratji, 18 
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B. L. B., 264, referred to. Lallubhai v. Naran, 
I. L. R., 6 Bom., 719, followed. MuwamMap ZaxkI 
vy. CHATTED. ‘ - LuLR, 7 AIL, 120 


24, ——_—_—___—_—__——- Suit for share of Gov- 
ernment revenue and for declaration that estate is 
charged with amount.—A suit for recovery of Gov- 
ernment revenue, which the defendant was bound to 
pay, but which has been peid by the plaintiff to 
save the whole cstate from sale, where the plaintiff 
asks to have the amount so paid made a charge on 
the portion for which he paid it, is governed by 
article 132 and not by article 99 of Act XV of 
1877. Ram Dorr Sinan »v. Horaku Narain 
Sinan . LL. R., 6 Calc. 549: 8 C. L. R., 209 


Dro NunDUN AGHA vw. DESPUTTY SINGH 
[8 C, L. R., 210, note 


25. ———_—___——————_ Suit to establish title and 
for arrears.—The plaintiff sued the defendants to 
recover a share of the income of a certain watan 
which was admitted to be connected with an here- 
ditary office, but was uot, strictly speaking, charged 
upon immovenble property. In 1861 the plaintiff 
had brought a previors suit, and obtained a decree 
declaring his right to share in the watan, and award- 
ing him arrears for six years. Under this deerce he 
had received puyment of his share up to the year 
1860. In the present suit the plaintiff claimed 
arrears for twelve years, viz, from 1862 to 1874. 
He admitted that he had received no payment for 
the year 1861, and that his claim for that year was 
barred. The defendants contended that the period 
of limitation applicable to such a claim was six 
years, and not twelve years; that this was the case, 
at any rate, so long as the Limitation Act, XLV of 
1859, was in force, and that, therefore, the claim to 
s0 much of the arrears as was time-barred under 
that Act could not be revived by Act IX of 1871. 
Held that, whether Act XLV of 1859 or Act IX of 
1871 applied to the plaintiff’s claim, the period of 
limitation was twelve years. Article 132 of sche- 
dule 11 of Act IX of 1871 was a distinct provision 
to that effect. Thore was no similar provision in 
Act XLV of 1859; but all hereditary offices, and all 
payments or allowances made on account of such 
offices, are to bo regarded as immoveable property 
within the meaning and intention of that Act, and 
aro, therefore, governed by the provisions of clause 
12 of section 1. 1t was also contended on behalf of 
the defendants that, even if the period of limitation 
were held to be twelve years, the plaintiffs claim 
was nevertheless barred s# tofo, inasmuch as he 
admitted that he had received no payment on account 
of his share for thirteen years preceding the insti- 
tution of the suit. In support of this contention the 
cases of Ratji Manor v. Desai Kallianrai, 6 Bom., 
A. C., 56; and Madvala v. Balvant, 9 Bom., 260, 
were cited, where it was laid down that the cause of 
action to establish title, and the cause of action to 
recover arrears which rest on such title, are not dis- 
tinct and independent of each other; so that if the 
former be barred, even the arrears which may be 
within the period of limitation cannot be recovered. 
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Held that, while this is the rule which must be 
applied to cases in which a plaintiff must establish 
his title before he can ask for arrears accruing due 
under such title, the same rule does not apply where, 
as in the present case, the plaintiff has in a former 
suit obtained a decree declaratory of his title. It is 
no longer necessary for him to establish bis period- 
ically recurring right against any person who is 
bound by that decree; and that being so, there is 
nothing in the law of limitation which ean be con- 
strued into a rostriction of the plaintiff’s right to 
recover tho arrcars falling due within the period of 


limitation. CHHAGANLAL vo. BAPUBHAI 
(I. L. R., 5 Bom., 68 
art, 184 (1871, art. 184; 1859, s. 5). 
See 8. 2 , I. L. R., 9 Bom., 475 


L ———_—_—_—_—— Bond fide purchasers.—Sec- 
tion 5, Act XVI of 1859, was intended to benefit only 
bond fide purchasers from trustees. KyRooNnIssA 
0, SABLIOONISSA KHATOON , - 5W.R., 238 


2. ————_——_—_——_- Priority of bond fide pur- 
chase.—Section 5, Act X1V of 1859, was held not to 
apply to a case of priority of bond fide purchase. 
Katty Mouun Par v. BuoLANATH CHAKLADAR 

(7 W. B., 138 


3. ———_——————._ Bond fide purchaser. — Pro- 
perty belonging to tdol.—In 1799 an estate was pur- 
chased in the name of an idol, and immediately after- 
wards was mortgaged. Subsequently, when the mort- 
gage-debt had been paid off, it was reconveyed to the 
idol. After this the names of the idol and of its 
shebait were entered in the Collector’s books as 
owners of the estate. In 1812 the purchaser again 
mortgaged the property, and in 1816 his widow exe- 
cuted # second mortgage of it to pay off the mort- 
gage of 1812. In 182U this second mortgage was 
purchased, “The defendant héld the property under 
titles derived from the mortgage of 1816. The sho- 
bait’s representatives in 1867 sued to reeover pos- 
session of the property as belonging to the idol, alleg- 
ing that the purchaser was a mere trustee for the 
idol; that the present holders of the property were 
cognisant of this, or might have learnt it by reason- 
able enquiry, and therefore took the property subject 
to the trust; and that, accordingly, the suit now 
brought was a suit against a trustee within section 
2, Act XTV of 1859, and could not be barred by any 
length of time, There was no evidence of w formal 
dedication of the property to the idol. Held that the 
defendant claimed under the purchasers who had pur- 
chased bond fide and for valuable considerntion with- 
in section 5, and that therefore the period of limit- 
ation was twelve years from the date of purchase, and 
the suit was barred. Braga SuNDARI Desi v. 
LacuM1 Kunwart 

(2 B.L. R., A. C., 155: 11 W. R., 13 


S. C. on appeal to Privy Council 
[15 B. L. R., P. C., 176, note: 20 W. R., 95 


4, ——— Endowed property.— Surt 
to have land declared wukf.—In the case of wukf 
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and, the mere stoppage of religious service does not 
tart limitation. In a suit, therefore, to have land 
old declared wukf and therefore unalienable, the 
sause of action arises not from the cessation of ser- 
rices, but from the date of the sale. Doyan CHanp 
(uLLICK v. Keramur ALI . 16 W.R., 116 


A suit by a mutwali for endowed property alienated 
would probably come within this article. 


See Laut MAMOMED v, LALL BRIJ KISHORE 
[17 W. R., 480 


5. ————_—_—_—_—_- Mortgage of endowed pro- 
serty.—Suit for recovery of property.—Certain 
anded property alleged to have been sold to an idol, 
ind registered in the name of the vendee’s infant son as 
shebait, had, after the death of that son, been mort- 
zaged twice by the vendee, who succeeded to the office 
of shebait, and was mortgaged subsequently, on the 
Jeath of the vendor, by his widow, to pay off the 
sharge created by her husband. The last mortgage 
was foreclosed, and the mortgagee obtained » decree 
‘or possession. In a suit for the recovery of the 
sroperty by descendants of the vendee, claiming as 
thebait of the idol,—Held that the last mortgagee 
was a bond fide purchaser for valuable considcration, 
and was therefore entitled to the protection of sec- 
ion 6. Gobind Natu Roy v. LucumEe Kooma- 
BIE . ‘ , ; : . 11W. R., 36 


6. Suit against purchasers by 
-epresentative of mortgagor.—In wv suit by the re- 
resentative of a mortgayor against bond fide pur- 
shasers for valuable consideration from the mortgagee, 
— Held that the period of limitation was twelve years 
‘rom the date of the purchase, under section 5, Act 
XIV of 1859. SiruaA UMMAL v, RUNGASAMI IYEN- 
FAR P . , : 5 Mad., 385 


iL Mortgage by member of 
‘oint Hindu family.— Bond fide purchaser.—To en- 
‘itle a purchaser to claim the benefit of Act XIV 
yf 1859, section 5, he must prove,—1st, that he is a 
yurchaser of what is represented to him, and what he 
“ully believes, to be not a mortgage, but an absolute 
‘itle; 2nd, that he purchased bond fide,—that is 
© say, without a knowledge of the title having been 
originally a mortgage, and of a doubt existing as to 
‘he mortgage having ceased ; and 3rd, that he is  pur- 
shaser for valuable consideration. Where an estate 
raving been originally mortgaged by K., a member of 
a joint Hindu family, he subsequently, without the 
nowledge of the other members, released the equity 
of redemption to 2., who afterwards sold to H., the 
ywner of # factory, who afterwards sold to G. & Co. 
‘he factory with the lands appertaining thereto, 
amongst which was the property so released, and pro- 
seedings had for many years been taken by the other 
-‘nemhers to assert their rights,—2ZZeld, reversing the 
jecision of the High Court, that G. & Co. were not 
purchasers entitled to the protection of Act XIV 
of 1859, section 5. Held, also, that section 10 does 
not apply in such a case, although XK. acted frauda- 

lently, KaDMANATH Das v. ELLIOT? 
[6 B. L. R., 530 
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S. C. RaDHANATH Das v, Gisporng & Co. 
[14 Moore’s I. A. 1: 15 W.R., P. C.,, 34 


Revorsing the decision of the High Court in G1s- 
BORNE & Co. v. RapanaTu Das . 5 W. R., 353 


8, ——_—————- Sale of property by repre- 
sentatives of mortgagee.—The sale of mortgaged 
property by the heirs of a mortgagee after it has 
been held and enjoyed by them upwards of sixty years 
does not give a fresh cause of action to the repre- 
sentatives of the mortgagor, Kam Ditun Buveaot 
v. GUNESHEE MauToon . ; 16 W. R., 98 


%. — Bond fide purchaser.—A 
defendant who secks to protect. himself by the provi- 
sions of section 6, Act XIV of 1859, aginst the 
claim of a mortgagor suing within sixty years to 
recover mortgaged lands, must show cleurly that he, 
or the person from whom he derives his title, was a 
bond fide purchaser. JUGGURNATH SAN00 0. SHAH 
ManoMED HossKIn . BL. R., 386 

[238 W. R., 99: LR, 21. A,, 49 


10, ——_———_—_———-_ Vendor and purchaser. 
Bona fides,— Notive of charitable trust.—The words 
“conveyed in trust’? in article 134 of schedule BI of 
the Limitation Act (LX of 1871) include devises 
in trust, or are equivalent to the words “ vested 
in trust”? in section 10 of the samo Act. The 
words “in good faith” in article 134 of schedule U, 
and in section 10 of the Limitation Act (1X of 
1871) do not necessarily involve absence of notice 
in the purchaser of an existing trust or cquity, 
though the fact of there being such notice muy be 
an important clement in the question whether there 
was bona fides. The defendant in the present case, 
though he purchased with actual notice, must, having 
regard to all the circumstances, be held to have 
purchased in good faith, and the suit was accordingly 
barred by limitation, there being nothing in the 
Limitation Act (LX of 1871) excluding from its 
benefit those asserting their right to claim under a 
bond fide purchase for value, by reason that those 
claiming against them are the objects of a charit- 


able trust imposed on such property. MANIKLAL 
ATMARAM 0. MANCHERSHI DtNsHA 
(I. L. R., 1 Bom., 269 





art. 185 (1871, art. 135), 


See Ant. 144 (1871, axr. 145)—ApDvERSB 
PossESSION . 71C.L. R., 880 
[I. L. B., 10 Cale., 68 


1, ————__-_—_——- and art. 147.— Mortgagor 
and mortyagee.— Purchaser from morlgagor.-—Ad- 
verse possession. — Beng, Reg. XVIL of 1806, 8. 8.— 
Transfer of Property Act, s. 86,—Under Act XIV 
of 1859, a mortgagee was ordinarily bound to bring 
his suit within twelve years from the date of default, 
and was barred thereafter, unless it could be shown 
(or might properly be inferred) that the mortgagor 
or the person in possession held by permission of the 
mortgagor after the date of default. On the 17th of 
November 1865, certain property situate in the dis- 
trict of the 24-Pergunnahs was mortgaged by the 
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owner thereof to secure the repayment of 15,785 
with interest at 18 per cent. on the 17th of February 
1866. The mortgagor and mortgagee were Hindus, 
and the mortgage was in the ordinary form of an 
English mortgage of real property. After the date 
of the mortgage, and before the 15th of February 
1872, the mortgagor sold various portions of the 
mortgaged property. On the 15th of February 1872 
the mortgagee filed a foreclosure petition iu the 
Court of the Judge of the district of the 24-Pergun- 
nahs under Regulation XVII of 1806. Notice of 
the petition was served on the mortgagor alone. 
Neither principal nor interest was paid by the mort- 
gagor, and on the 6th of September 1882 the as- 
signee of the mortgagee filed a suit for foreclosure 
against the mortgagor, and the purchascrs of the 
various portions of the property, under the provisions 
of the Transfer of Property Act, praying for fore- 
closure and sale. Held that as against the pur- 
chasers from the mortgagor the suit was barred by 
limitation under clause 185, schedule II of Act XV 
of 1877. SHURNOMOYEE Das v. SRrInATH DAs 
(I. L. R., 12 Calc., 614 
e 
2. Sutt for possession by mort- 
gagee of deed of conditional sale.—Foreclosure.— 
Cause of action.—A conditional mortgage-deed was 
drawn out, stipulating for the repayment of the loan 
by annual instalments in nineteen ycars, and em- 
powering the mortgagee to foreclose if two instal- 
ments remained unpaid on any third yearly instal- 
ment falling due. Held, on the construction of the 
mortgage-deed, that the mortgagee was not thereby 
limited to foreclose as soon as the first default in 
payment of those instalments occurred, and not 
afterwards; but that the mortgagee was authorised 
in proceeding to foreclose if there were subsequent 
defaults, any previous default notwithstanding ; in 
fact there is nothing in law to limit the time within 
which a mortgagee may forcclose, if, notwithstand- 
ing one or more default, the mortgagee’s right is not 
repudiated but recognised. The mortgagee’s right 
to sue for possession accrues upon the final foreclo- 
sure, and he can sue at any time within twelve years 
from that date, under clause 12, section 1, Act XIV 
of 1859. BuipEEN v. GOLAB KOONWER 
[Agra, F. B. 102: Ed, 1874, 77 


3. Mortgage.— Dispossession 
of mortgagor.—Tho rule that the date of expiry of 
the year of grace is the dato from which a mort- 
gagee’s cause of action to obtain possession of the 
mortgaged estate is to be calculated, applies only 
when the mortgagor remains in peaceable and undis- 
turbed possession of the estate. But when the mort- 
gagor is dispossessed and his title disputed, and 
another person obtains possession of the estate, the 
possession of the new holder becomes adverse to both 
mortgagor and mortgagee. The mortgagee’s cause 
of action against the new holder will count from the 
date on which tho latter obtained such adverse pos- 
session, unicss when the mortgagor contests the title 
of the new holder, and litigation ensues between 
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them, in which case the mortgagee is not bound to 
take action upon his mortgage until that litigatiot is 
decided. But if the mortgagor’s title is rejected, 
and his possession is disturbed by an adverse one, the 
mortgagee’s cause of action against the new holder 
commences from the date on which the latter obtains 
possession on his title adverse to the mortgagor 
which has been confirmed by the Courts. Ram- 
COOMAR SEIN v. PROSONNOCOOMAR SEIN 
[W. R., 1864, 375 
See SHEOUMBER SAHOO v. BHOWANEEDEEN 
KvULWAE oe . 2N. W., 228 


4. Sutt for possession.— Mort- 
gagor transferee, Possession by.—In 1835, A., a 
mortgagee, obtained a decree in a foreclosure suit, 
subject to two prior mortgages. 1n;1844, B. pur- 
chased the rights of the mortgagor in the mortgaged 
property, and in 1854 redeemed the two prior mort- 
gages. Held that A. was not barred by the Statute 
of Limitations from asserting his title to the land 
subject to the prior mortgages. BauGawan Doss ». 
BEHARY KHAN . Marsh., 191: 1 Hay, 437 


5. - Suit for possession after 
foreclosure of mortgage.—Adverse possession.— 
Possession of dur-putnidar.— Where a plaintiff, who 
had acquired the right of a mortgagee in a putni 
turruf, had foreclosed the mortgage under a decree 
of the Supreme Court in 1852, but had omitted to 
take out execution until 1869, when he first sought 
to obtain possession ; and defendant put in a claim to 
the turruf on the ground that his predecessor in 
title had as dur-putnidar paid in the revenue to 
save the putni, and had taken possession of the 
estate under section 13, Regulation VIII of 1819; 
and the lower Courts found that plaintiff was en- 
titled to recover possession because the dur-putni- 
dar had recovered the amount of his deposit in the 
intervening years,—Held by the High Court that 
the plaintiff’s claim was barred by limitation. Held, 
also, that the dur-putnidar’s occupation of the 
putni after his lien on it had expired was an ad- 
verse possession, which the plaintiffs were bound to 
resist as soon as they became aware of it ; and that 
this obligation was not loosened by the fact that the 
mortgagecs, on the expiry of their lien, were bound 
to find out the owners and deliver up the estate to 
them. KaNnrrt CHUNDER MOOKERJEE v. BAMUN 
Doss MOOKERJEE ‘ . 25 W. R., 434 


6. Purchaser from mortgagor. 
—Adverse possession.—Where a party bond fide 
purchased from another, as his own property, land in 
fact mortgaged, and obtained possession and muta- 
tion of names, his title was held to be udverse to the 
mortgagee. After a bond fide purchaser had been in 
open possession more than twelve years, and after 
the lapse of more than twelve years from the accrual 
to the mortgagee of the right of entry under the 
mortgage-deed (which was in the English form), the 
mortgagee sued the purchaser to obtain possession of 
the property. Held, the suit was barred. Quere, 
——Whether in cases in the mofussil, where the mort- 
gagor continues in possession, paying rent to the 
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mortgagee, the law of limitation begins to run from 

the date of the right of entry. BrasanarH Kunpv 
CHOWDHRY po. KHELAT CHANDRA GHOSE 

(8 B.L. R., 104; 14 Moore’s I. A., 144 

16 W. R., P. C., 38 


S. C. in High Court, Koetat Counprer Grose rv. 
TARACUURN Koonvoo Cuownury . 6 W. R., 269 


7, ————_—_———_—— Adverse possession.—Pur- 
chaser at a sale in execution of decree.—The posses- 
sion of a purchaser ut a sale in execution of decree, 
without notice of a mortgage of the property, is ad- 
verse to the mortgagee, and a suit to disturb his pos- 
session must be brought within twelve years of the 
commencement of such possession. ANAND MAYI 
Dast o. DHARENDRA CHANDRA MOOKERJER 

[8 B. L. R., 122: 14 Moore’s I, A., 101 
8. C.16 W. R., P. C., 19 


Affirming decision of High Court in Duurunpro 
CHUNDER MooKBRWEE v. ANNUND MOYEE 
DosskkE . . : - LW.R,, 103 


8, ———_————__ Sutt for possesston.—Con- 
ditional mortgagee, Title of.—It is not necessary for 
# conditional mortgagee, if he be in possession at the 
capiry of the year of grace, to bring a suit to com- 
plete his title. The limitation period should be com- 
puted from the expiry of the year of grace, if the 
mortgagee be then in possession. Kaoos CuHonp ». 
LBELA DHuR é ; : . 8 Agra, 1038 


9, ——_——__——— Mortgage.— Suit for pos- 
session.— Foreclosure.— Beng. Reg. XVIT of 1806, s. 
’.— Cause of action.—A., by a Bengali deed of con- 
ditional sale, dated the 10th of August 1853, mort- 
gayzed two estates, the deed providing that the mort- 
yage-debt should be repaid on the 9th of July 1855, 
and that, on default of payment, the decd of condi- 
tional gale should become one of absolute sale, and 
that the mortgagee should thereupon acquire the ab- 
solute proprictary right, and might enter upon and 
retain possession of the mortgaged property. A. 
failed to pay at the time stipulated, and on the 18th 
of December 1856, her right, title, and interest in 
the estates were sold in execution, and purchased by 
the defendants without notice of the mortgage. On 
the 3rd of April 1866, the plaintiff bought the 
mortgagee’s interest, and in August 1867 he insti- 
tuted forcclosure proceedings under Regulation 
XVIT of 1806 against the defendants, the auction- 
purchasers. In a suit instituted by the plaintiff on 
the 22nd January 1874 against the auction-pur- 
chasers to recover possession of the mortgaged pro- 
perty,—Held that the cause of action arose on 9th 
July 1865, when default was made in payment of 
the mortgage-debt, and the suit, not having been in- 
stituted within twelve years from that date, was 
barred by section 1, clause 12, Act XIV of 1859. No 
new cause of action arose by reason of the foreclosure 
proceedings on the expiry of the year of grace in 
August 1868. DgNoNnaTH GANGOOLY v, NURSING 
VProsuap Dass . 14 B.L., R., 87: 22 W. R., 90 


10, ———__——_——— Mortgage.—Suit for pos- 
session.— Foreclosure,—Cause of action.—The de- 


II! 
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fendant mortgaged certain immoveable property to the 
plaintiff by a byebel-wafa, or decd of vonditional sale, 
dated 20th January 1851. The deed stipulated that 
the mortgage-debt should be repaid on the expira- 
tion of threo years from the date of the execution. 
The money was not ropaid at the stipulated period, 
and the mortgagor remained in possession of the pro- 
perty, but there was some evidence to show that he 
had made payments of interest on the mortgage-debt 
to the plaintiff. In February 1870 the plaintiff 
took proceedings to foreclose the mortgage, and on 
16th February 1872 he instituted a suit for posses- 
sion of the property. The defence was that the suit 
was barred, the plaintiff having been out, of posses. 
sion for more than twelve years previous to the in- 
stitution of the suit. Held that payment and ac- 
ceptance of interest was evidence of the continuance 
of the relation between the parties created by the mort- 
gage-deed ; and until the mortgagor advanced any 
rights adverse to the mortgagee, the possession of 
the mortgagor was permissive, and no cause of ac- 
tion accrued to the mortgagee. MANKEE Koogn ov. 
Munnoo . J4BL.R., 316: 23 W. R., 548 


LL —————_—_——— Suit for foreclosure of 
mortgage.—Cause of action.—The plaintiff, on the 
2nd of August 1847, became mortgagee of a house 
under an instrument of mortgage, which provided 
that in default: of payment by the mortgagor of the 
mortgage loan within five years, the house should be 
considered as absolutely sold to the mortgagee, De- 
fault was made in payment and the mortgagee en- 
tered into possession, and continued in possession 
until 1858, when he was dispossessed by the mort- 
gagor. On the 29th March 1866, the pluintiff filed a 
suit in the nature of a foreclosure suit against his 
mortgagor, to which the defendant pleaded the law 
of limitation. Held that the plaintiff’s cause of 
action arose in 1858, when he was dispossessed by the 
defendant, and that he had, under Act XIV of 1859, 
section 1, clause 12, twelve years from that date 
within which to file his suit. LAks:1MIBAT ©, VITHAL 
RAMCHANDRA ; ; ; 9 Bom., 53 


——-———~— art. 136 (1871, art. 138). 
See ABT. 144—ADVERHSE PossEssION. 
(LL. R., 2 All, 718 
1. L. R., 12 Calc., 197 


L and art. 137,—djectment. 
—(On the 26th of September 1867, A. executed a con- 
veyance of certain land to B. for valuable considcra- 
tion. On the same day A. acknowledged the execu- 
tion of the deed before the Registrar, who after- 
wards registered the same on the 19th of October 
1867; B. never entered into possession of the land. 
On the 14th of November 1874, C. purchased this 
land at a sale in execution of u decree which he had 
obtained against B.; C. did not enter into possession 
of the land, but, on the 26th of September 1879, 
brought a suit for the recovery thereof against 4., 
who had all along remained in possession. Held 
that the suit was barred by limitation under articles 
136, 137, schedule II of the Limitation Act, XV of 
1877. ANAND CooMAgI t. ALI JAMIN 

(I. L. B,, ll Calc., 229 


ug 





( 3891 ) 


LIMITATION ACT, 1877, art. 186—conti- 


nued. 


2. and art, 144.— Hindu law. 
—dJoint family property, Suit to recover.—Pur- 
chaser of a share of joint family property when 
vendor is out of possession.—In a suit for a share of 
a joint family property where the claimant is out of 
possession, the material issue is when did the pos- 
session of the defendant become adverse to the plain- 
tiff or the person under whom he claims by purchase. 
Per Gaxutu, C. J.—The onus lies upon the purchaser 
of a share in a joint family property whose vendor 
is out of possession to show that the exclusion, if 
any, took place within twelve years of the institu- 
tion of the suit. The rule of limitation applicable 
to a suit by a purchaser of a shure in a joint family 
property whose vendor is out of possession at the 
date of the sale is article 136 of schedule IJ, Act 
XV of 1877. Per Guost, J.—The rule applicable 
to such a suit is article 144. Ram LAKHI v. DURGA 
CHAuan SEN . » LL.B, 11 Cale, 680 


art. 187. 
Se Ant. 186 . LL.R., ll Cale, 220 


art. 188 (1871, art. 138). 


See Ricur or Surr—F resn Surrs. 
(I. L. R., 9 Calc., 602 


—__—_———__—-—— Suit for possession by pur- 
chaser at sale for arrears of revenue.—Cause of 
action.—Under the general Law of Limitation the 
cause of action in a suit for possession by an auction- 
purchaser at a sale for arrears of revenue arises from 
the date of purchase. HukREE Momnun 'THAKOooR v. 
ANDREWS ; ° - W.R., 1864, 30 


2, Sale in execution of decree 
by Sheriff.— Period from which time runs.—As land 
muy pass by mere parol between a Hindu vendor and 
purchusor, the sale by auction by the Sheriff is 
enough, without his bill of sale, to complete the trans- 
action as between vendor and purchaser, for the pur- 
pose of the Law of Limitation; therefore, where the 
suit was brought within the time fixed by the Law of 
Limitation, counting from the date of the Sheriff’s 
bill of sale, but too late counting from the time of 
tho actual uuction-sale,—Held that the plaintiff was 
barred. Monese CHUNDER CHATTERJER v. [ssuR 
CHUNDER CHATTERJEE . 1 Ind, Jur., N. 8., 266 


3. Purchase by mortgagee of 
mortgaged property.— While a mortgagee was in pos- 
session of the mortgaged premises, the lands were sold 
for arrears of Government revenue, and purchased by 
the mortgagee. Held that his possession as mort- 
gages was superseded by his possession as purchaser, 
and that the Statute of Limitation commenced to run 
from the beginning of his possession as such pur- 

















chaser. Bykunt Duvur Sinexu v. Latta Baveo- 
BUT SaHoy . . Marsh. 391: 2 Hay, 475 
4. Suit by purchaser at sale 


Sor arrears of rent of putni tenwre.— Cause of action. 
— Adverse possession.— A. let an under-tenure to B., 
which under-tenure was sold for arrears of rent 
under section 105, Act X of 1859, and bought in by 
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A, On proceeding to take possession, 4, found that 
C. had trespassed upon the under-tenure during B.’s 
tenure, and had held possession for more than twelvo 
years. 4. sued to recover possession of the under- 
tenure, and it was held by the senior Judye of the 
Division Bench (Bay1ey, J.) that A.’s cause of action 
was the act of dispossession by C., and that the suit 
was barred, more than twelve years having elapsed ; 
and that 4.’s right to sue was not affected by the 
fact that B.’s tenure was still running. The junior 
Judge (PHEAR, J.) held that the suit was not barred ; 
that the cause of action to A. accrued when he ob- 
tained back the property at the auction-sale ; and that 
during the period of encroachment tho cause of ac- 
tion did not arise to B., and pass from B. to A. dure 
ing the time the putni lasted, the putni entirely dis- 
appearing in the superior title of zemindar vendee. 
Held by the Appellate Court, in confirmation of the 
view of Purar, J., that the cause of action to <A., 
who was a purchaser of an estate free from incum- 
brances against C., who was a trespasser, and had en- 
croached on B., the defaulter, must be taken to accrue 
at the same time as his, 4.’s, right to turn out under- 
tenants of the defaulter,—viz., from the tine of the 
purchase of the tenure of the defaulter ; and the fact 
that 4. was both talookdar and purchaser did not 
prevent him from exercising the same rights as any 
other purchaser would be entitled to. WoomMrkrsH 
CHUNDER GooPTo v. RaAgNABAIN Roy 

[10 W. R., 15 


See RAJNARAIN Roy v. WoometsH CHUNDER 
Goorto ; ‘ ‘ . SOwW.R.,, 444 


5. Survey proceedings.— Suit 
Sor possession.— Where the plaintiffs alleged that the 
disputed lands were fraudulently caused to be demur- 
cated with defendant’s zemindari at the time of the 
survey, and the Appellate Court had held that as 
plaintiffs were not parties to the survey proceedings, 
the present suit was barred by limitation under the 
decision in Woomesh Chunder Goopto v. Rajnarain 
Roy, 10 W. R., 15. Held that in order to bring a suit 
within the purview of that decision, it was not cnough 
for plaintiffs to say that this fraud was committed 
against them by the defendants, and that these 
defendants were still in possession of the lands as 
belonging to them and other neighbouring proprie- 
tors; but that it was necessary for them to show 
that they themselves were in possession of the dis- 
puted lands at the time when they granted the putni 
to the defendants, and that they made over that 
possession to those defendants at that time. GoPaL 
KISHEN SIRCAER v. RAM NARAIN Koonpoo 

[17 W. R., 175 


6, ————_—- Suit for possession.— 
Cause of action.—Where formal pessession was 
given by the Court, but the defendants have remain- 
ed in actual possession, the plaintiff must still date 
his cause of action from the date of sale. JOWHER 
All v. RAMCHAND 

(2B. L. R., Ap. 29: 24 W. R., 419, note 


Contra, BinpuBasHint Dasi v. RENNY (RAINEY 
(7 BL. RB. Ap., 20: 16 W. R., 30 
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sae ea ated ACT, 1877, art. 188—conti- 
nued. 
7. Possession, Suit for.— Auc- 


tion-purchaser, Suit by, for possession.—Whaere it 
was shown ina suit by an auction-purchaser at an 
exccution sale that the formal possession obtained 
by him through the Court had not been followed by 
any act of possession, and conscquently that it had 
been infructuous,—ZHeld that the purchaser was 
entitled to bring a suit to obtain actual possession, 
but was bound to bring it within twelve ycars from 
the date of the sale, the period prescribed by article 
138, schedule 11 of the Limitation Act (Act XV of 
1877). The decisions in Kristo Gobindo Kur v. 
Gunga Pershad Surmah, 25 W. R., 3872; and Lolit 
Coomur Bose v. Ishan Chunder Chuckerbutty, 10 
C. LD. #., 258, require such purchaser to obtain pos- 
session through the Court before bringing his suit, 
but they do not preclude him from enforcing his 
right by suit when the formal possession given by 
the Court has failed to put him in actual possession. 
KrisHNa LALL Durr v. RADHA KRisHuna SURKNEL 

(I. L. R., 10 Calc., 402 


8. and arts. 91 and 95.— 
Suit for possession of immoveable property.—Suit 
for cancellation of instrument.—The purchasers of 
property sold in exccution of a decree, having been 
resisted in obtaining possession of the property by a 
person claiming under a mortgage from the judg- 
ment-debtor, sued for possession, by avoidance of the 
mortgage, alleging that the sume was collusive and 
fraudulent. The plaintiffs did not ask for the can- 
cellation or setting aside of the instrument of mort- 
gage. Held that the law of limitation governing 
the suit was not article 91 or 95 of the Limitation 
Act, but article 138. dazari Lally. Jadaun Singh, 
ID. B., 5 All, 76; Lamausar Pandey v. Raghuber 
Jati, I, L. R., & All., 490; Sobha Pandey v. Saho- 
dhra, I. L. &.,5 All, 822; and Raj Bahadur Singh 
v. Achamhit Lal, L. R., 6 I. A., 110, referred to. 
Uma SUANKALR v. KALEA PRASAD 

[I.L. R., 6 AlL, 75 


art. 139 (1871, art. 140). 


See ART. 144—ADVERSE POSSERSTION, 


1. Adverse possession.— Plea 
of receipt of rent.—In a suit to recover, with mesne 
profits and other incidents, a jirayati village alleged 
by the plaintiff to form part of his zemindari, and 
to be wrongfully held by defendant by virtue of the 
execution of a decree of the late Commissioner of 
the Northern Sirkars passed in 1844, the defendant 
pleaded that he held on a permanent lease subject to 








a fixed quit-rent, that he and his ancestors had held - 


on that tenure since and previously to the Permanent 
Settlement, and that the quit-rent had been received 
from hisn by the plaiitiff. Held that, as the defend- 
ant stated that the plaintiff had received kattubandi 
from him since 1857, the pluintiff’s claim to eject 
could not be disposed of absolutely on the ground 
that it was barred by the Act of Limitations, Vat- 
RICHARLA SURYA NaRAYNA v, NADIMINTI BHAGA- 
Vat PATANJALI SHADTRI. . 3 Mad, 120 


Mil 


DIGEST OF CASES. 


ec ee we TE, = CET EE A A ER once 


( 3304 ) 


LIMITATION ACT, 1877, art. 189—conti- 


nued, 


2. Landlord and tenant,— 
Receipt of rent.—A. a Hiudu, died, leaving his widow, 
B., and mother, C. &, adopted D.C. granted a 
putni pottuh to 4. of cortain property belonging 
to the estate of A. During the minority of D., B. 
received the rent from 2#., and afterwards D., on 
attuining majority, realised rent from 2. by suits 
under Act X of 1859, Twelve years after attaining 
luajority, J. sued for cancellation of the putni lease, 
aud for obtaining khas possession of the property. 
Held that the suit was not barred. BoNwar1 LAt 
Roy v. MAHIMA CHANDRA KNUALL 

(4B. L. R., Ap., 86: 18 W. R., 267 


See Snumbpoonatn SuaAna v. BONWARER LALL 
Roy . ; ; . LW. 102 








3. Adverse possession. Cul- 
tivated and uncultivated lands.—Ghatwals.—The 
owners of 2 putni of Bishenpore sued to set aside a 
survey award and alter a map (1855) which demar- 
cated certain lands as cultivated and uneultivated 
belonging to Govermnent, and in the possession of 
ghatwals. Certain ghutwali lands, part of the zo- 
mindari of Bishenpore, had been given up to the 
Government by the zemindars in 1802, and the ghat- 
-wals had since paid a quit-renut to Government for 
the same, The plaintiffs became purchasers of the 
putni in 1839 under a sale for arrears. ‘They adimit- 
ted that, as to the uncultivated lands, they had never 
been in actual possession or in the receipt of any 
rents since they purchased, but they alleged that, 
from that time, the ghatwals fraudulently or dis- 
honestly refused to pay them rents in respect of the 
cultivated lands, as they had done to their prede- 
cessors; and that the ghatwals had encroached upon 
the uncultivated lands. The ghatwals, on the other 
hand, stated that they never had paid rent. to the 
putnidar, and that the lands wore all included within 
those for which they paid a quit-rent to Govermnent, 
Held (Locn, J, dissenting) that the ghatwals, if 
proved to have been the tenants of the plaintiffs or 
their predecessors, could not noquire a title against 
them by adverse possession of twelve years, Per 
Peacock, C. J.—The issues are: (1) whether the 
ghutwals paid rent for the cultivated Junds to the 
putnidar; (2) whether the cultivated or uncultivated 
lands form part of the putni estate; (3) whether the 
ghatwals were in possession of the uncultivated lands 
from 1839, or for a period excceding twelve years 
before the commencement of the suit; (4) whether 
they paid rent for the same to the putnidar, Watr- 
SON Vv. GOVERNMENT 


(BL. R., Sup. Vol, 182: 3 W. R., 738 





4. Suit for land.—Cause of 
aclion.—Non-payment of renl,—In a suit to establish 
a right to land, the cause of action arises when the 
defendant sets up an adverse holding. The mere 
non-payment of rent does not constitute an adverse 
holding; but if a tenant openly sets up an adverse 
title, and holds adversely, limitation runs. Huro- 
waTH Roy v. JOGENDUB CHUNDER Koy 

[6 W. R., 218 


9Q2 
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LIMITATION ACT, 1877, art. 189—conti- 
nued. 

5. Landlord and tenant.— 
Adverse title set up by tenant.—Where a landlord 
sued, after the lapse of more than twelve years from 
the date of his knowledge that a tenant was setting 
upa mokurrari title, for a declaration that the alleged 
mokurrari title was invalid,— Held that the suit was 
barred by lapse of time. NaziMUDIN HossxIN v. 
LuoypD . ‘ ‘ 6B. L. R., Ap., 180 


NvUJMOODDEEN HossgIn v. Luoyp 
(165 W. R., 232 


6. ————_ Landlord and tenant.— 
Suit for possession.—About twenty-five years before 
suit, R., being possessed of a house, allowed K. to 
occupy it without rent, on condition that K. would 
keep it in repair, and restore it to 2. ondemand. Nine 
years afterwards, and without any demand having been 
made by 2., K. died, and his heirs continued to ovcu- 
the house on the same terms as KX. had done. In 
a suit brought by 2. against the heirs of K to re- 
cover possession of the house,—Held that the suit was 
barred. being governed by the twelve years’ period of 
limitation. RADIUABHAI v, SHAMA 
[4 Bom., A. C., 155 


% ————— — Tenant on sufferance.— 
Although the English rule of law as to the nature of 
the possession of a tenant for a term of years, who 
holds over, has been adopted in British India, the 
rule of limitation prescribed by 3 and 4 William LV, C. 
27, by which time begins to run against the landlord 
from tho date of his right of entry, has not been 
adopted in the Indian Limitation Act, 1877. If a 
tenant for years holds over in British India, time 
does not begin to run against the landlord until the 
tenancy on sufferance has been determined. ADIM- 


ULAM v. Prn Ravotuan . LL. BR. 8 Mad., 424 


art. 140 (1871, art. 141). 


See Ant. 141 . LL. BR. 9 Cale., 934 
[I. L. R., 11 Calc., 791 


Cause of action.—Suit by re- 
versioner against his ancestor's lessee.—A revere 
sioner’s cause of action against his ancestor’s lessee 
does not accrue until the expiration of the lease, 
unless the reversioner Is ovicted or deprived of his 
rent, or rent is received adversely to him by a 
stranger from the lesseo, HuRoNAaTH Roy vr. Inpoo 
Buoosun Dep Roy. ‘ - SW.R.,, 185 


art. 141.— Suit to set aside alien- 
ation by widow,—Cause of action.—A suit to set 
aside alienations of ancestral property made by a 
childless Hindu widow during her life-tenancy, may 
be brought at any time within aula years ae ae 
death of the widow. Truck Roy v. PHOOLMAN Roy 

[7 W. R., 450 

SUNTOKHEE THAKOOR v. BELASSER KoonwuR 

[10 W. R., 276 


QGoraL MULLICK ov. ONOoP CaunpER Roy 
[ll W. R., 183 


GREEDHAREE SINGH v. INDRO Koorr 
(17 W. B., 237 

















DIGEST OF CASES. 


( 3396 ) 


LIMITATION ACT, 1877, art. 141—conti- 


nued, 


CuunpDER Kanrs Roy ». Peary Monvun Roy 
(1 Ind. Jur., O. 8., 21 


S. C. PeEaky Monun Roy v. Caunpre KANTu 
Roy . , - Marsh, 33: 1 Hay, 69 


ANUND Mouwn Roy v. CuunpEer Mones DASEE 
[Marsh., 547: 2 Hay, 648 


2, ———_—__—_—_—_ Reversioners.— Cause of 
action.—R. purchased a putni mehal and devised 
it to his son G@. G., died after R., childless and 
intestate, and leaving a widow, S., who also died, 
neither of the three having ever taken possession of 
the mehal. Plaintiff, as G.’s nephew, sued to recover 
possession of the mehal. Held that his cause of 
action did not arise until the death of S. Ram 
DooxrLusB SANDYAL v. Ram Nagan Mortro 

[7 W. R., 455 


. a Case of action. — Hindu 
law.— Alienation by widow.—A., a Hindu widow, 
while in possessions of the property left by her 
husband, sold a portion thereof, After her death, 
her daughter B. succeeded to the property, but 
took no steps to set aside the alienation made by 
her mother. After her (B.’s) death, her sons suc- 
ceeded to the property, and instituted the present 
suit, after a lapse of thirty-six years from the death 
of A., but within twelve years from the death of B., 
to obtain ‘possession of the property sold by 4. 
Held (Mitrsr, J., dissenting) that the suit was 
barred, The cause of action arose when B. succeed- 
ed to the property. RaskisHok Durr Roy », 
GiRIsH CHANDRA Koy CHowpHry 

(4B.L. BR, A. C., 136 


4, Reversioners.— Cause of 
action.—Suit to set aside alienation.—In a suit 
against a widow for acts of waste and alienations 
alleged to have taken place during the lives of the 
plaintiffs’ -mothers, who were then the noxt heirs to 
the property,—Held that as the mothers allowed 
more than twelve years to elapse, their cause of action 
expired, and that it did not revive in favour of the 
plaintiffs, who had since been born and had now 
arrived at majority. Held that, if by the death of 
the widow a new cause of action acerued to the 
plaintiffs as reversioners entitled to the property, 
they might sue again ; but they could not succeed in 
the present suit. PrrsHap Sinau v. Corner LALL 

[15 W. R., 1 


5. Cause of action.— Adverse 
possession.— Suit for property inherited from 
Sather.—The plaintiff sought to recover certain pro- 
perty which she inherited from her father, and which 
had been taken possession of by the defendant 
during the lifetime of plaintiff’s mother, The lower 
Court dismissed the suit on the ground that it was 
barred by the law of limitation, plaintiff having 
failed to show that her mother was in possession at 
any time within twelve years before the suit. Held, 
on special appeal, that the suit was not barred. Until 
the death of her mother, plaintiff’s alleged cause 
of action did not arise, and her right not being 
derived from or through her mother, the period of 
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eet attoN ACT, 1877, art. 141—conts- 
nwed. 


limitation could not be considered as having been 
running against her from the commencement of the 
adverse possession in her mother’s lifetime. 
ATCHAMMA v. SUBBA Rayupu . & Mad., 428 


6. —————- Estate held jointly by two 
widows.—Cause of action.— Reversioners.— Where 
the estate of a deceased Hindu held jointly by his 
two widows survives, on the death of one of them, to 
the surviving widow alone, no cause of action can 
accrue to the reversioners until the death of the sur- 
vivors even in respect of a moiety of the property. 
GoBIND CHUNDER MoJoompak ¥. DULMEER KAN 

[23 W. R., 125 


7 ——_——————._ Reversioner.— Cause of ac- 
tion.—Adverse possession.—Whiere, however, the 
estate is held by some one adversely to the widow, so 
as to give her a cause of action to recover it, a suit 
to recover it brought by her or the reversioners is 
barred after twelve years of such adverse holding. 
Where a cause of action with regard to the hus- 
band’s estate has once accrued to a Hindu widow, 
who nevertheless fails to assert her rights, no new 
cause of action arises to the heirs after her death. 
‘TAKINI CHARAN GANGULI vo. WATSON 

(SB.L.R., A.C. 487:12 W. R., 418 


RaJKUNWAB v. INDERJIT KUNWAR 
[5 B. L. R., 585: 18 W. R., 52 


8. Female heir.— Adverse pos- 
session.—Suit by reversioner.— Adverse possession 
against a Hindu female heir, which would bar her 
right of suit if she were alive, will equally bar that 
of the reversioner, NOBIN CHUONDER CHUOKER- 
BUTTY 0. GURUPEKSAD Doss 

[B. L. R., Sup. VoL, 1008 


S. C. Nobin CHUNDER CHUCKERBUTTY v. IssuUR 
CHUNDER CHUCKERBUTTY . 9 W.R., 505 


Overruling AMEER ALI v. MouENDRO Natu 
Bose. BgEHABY KOOMAREE v. MOHENDRO- 
Natu Boss. SuHODARA BIBEE v. MOHENDRO- 
waTH Bose ' 2 W.R., 271 

JEONATH BHUGGUT v. ROOPA KoONWUR 

{2 W. R., 278, note 

And Harapuvun Nate ». Issuk CuunpEu Bosr 

(6 W. R., 222 
And followed in Ram Kanar Roy CuHowppry », 
TRILOCHAN CHUCKERBUTTY 
fl BL. KR. 5. N. 12 
PARBUTTY MOFLEESSA v. KAJOO 
[W. R., 1864, 88 
RaM Dyan GossaIN v. KATTYANEE DEBIA 
(8 W.R., 256~ 

BrRinDA DABEE CHOWDHRAIN vo. PEAREE LALL 

CHowbury ‘ ; 9 W. R., 460 


Rasyu BEHAREE LALL r. BURMESSUR Nauru 
{10 W. R., 30 
CaounbDgER Naty SEIN ¢. ANUNDOMOYEE DossEE 
{li W. R., 269 


GcunESsH Dutt v. LALL MuTTEE KOvER 
117 W. R,, 11 
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LIMITATION ACT, 1877, art, 141—vconti- 


nued. 


9. Reversioners.— Cause of ac- 
tion.— Where a Hindu widow, who takes by inherit- 
ance from her husband, is dispossessed, the period 
of limitation as against the reversionary heir claim- 
ing the succession after the widow’s death is, in the 
absence of fraud, to be reckoned, not from the time 
of the widow’s death, but from the time from which 
it would have run against the widow had sho lived 
and sued to recover the inheritance, B., holding an- 
cestral estates in Bengal jointly with his brothers 
as an undivided Hindu family, died, leaving a widow, 
S., and three unmarried daughters, B., S. M., and 
N. On her husband’s death S. continued to reside 
with his brothers, and was supported out of the in- 
come of the joint estate. During the lifetime of 8. 
her daughters married, and B. became a widow with- 
out having had a child. After S.’s death, and during 
the lifetime of S. AM, N. also became a childless 
widow. &. M. died after her mother, lenving a son, 
RK. RR. K., on attaining majority, sucd to recover 
with mesne profits a 4-anna share in the ancestral 
estates to which he claimed to be entitled on his 
mother’s death as heir of 2&., and from which he 
alleged that he had been dispossessed by the repre- 
sentatives of &.’s brothers, whom he made defend- 
ants in the suit, joining B. and WN. with them as co- 
Some time after the institution of the 
suit, a petition was filed, purporting to proceed from 
B. and N., by which they admitted that tho plain- 
tiff was the heir of 2., and that they had no defence 
to offer, Held that limitation could not be taken 
to have run against the plaintiff’s claim during the 
lifotime of S., who, in the absence of proof that she 
had received only maintenance, as distinguished from 
participation in the profits of the estate, must be 
presuined to have had possession of the share in the 
estate which she inherited as her husband’s widow. 
Queare,— Whether, if N. had been considered as 
having relinquished her rights, she would not, at 
the time of the relinquishment, have been barred 
by limitation, AMIRTOLAL Hose v. RAIONKEKANT 





MITTER - 1B B.L.R.,10: 23 W. R., 214: 
[L. R., 21, A. 118 
10. ———_—_——— Reversioner.—I/indu 





widow.— Where after the death of a Hindu who had 
been separate in estate from his brothers, and, during 
the lifetime of his widow, his brother’s sons obtained 
mutation of their names on the Collector’s rent-roll, 
and held possession of the estate in right of inherit- 


‘ance for more than twelve ycars,—Held that, under 


the Mitakshara law, the possession by the nephews 
being adverse to the widow, tho claim of the rever- 
sioner on her death was barred. GOPAL SINGH ». 
Kanuya LALy SANEBZADA 

(2B. L. R., Ap. 14:11 W. R., 0 


ne —————__ Reversioner.—Tlindu 
widow,—Cause of aclion.— Adverse possession.—A 
Hinda died leaving two daughters, who succeeded to 
their father’s property. One sold her half share of 
the property and died in 1835; the other died in 
185, and her son instituted the present suit in 1867 
for recovery of the half share which her sister hud 
The defence set up was that the suit was 
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LIMITATION ACT, 1877, art. 14l1—conti- 
nued. 

barred by lapse of time, as the plaintiff’s cause of 
action arose in 1835, or more than twelve years 
before the institution of the suit. Held (following 
a dictum in the Full Bench ruling in Nobin Chunder 
Chuckerbutty v. Gurw Persad Doss, B. L. B., Sup. 
Vol., 1008) that the words “‘ cause of action” in clause 
12, section 1, refor, not to the new cause of action 
which accrues to the reversioner, but to the “ cause 
of action” which accrued to the tenant-for-life ; and 
that the suit having been brought after a lapse of 
more than twelve years after the death of the tenant- 
for-life, was barred. GANGA CHARAN Roy CHow- 
DRY v. JAGARNATH Durr 

(3 B. L. R., A. C. 208: 12 W. R., 97 


12, ———_——_—_—— Suit by reversionary 
heirs.— Possession by adopted gson.—A Hindu widow, 
in 1824, assuined to adopt a son to her husband, and 
such son, and after him the defendant, his heir, was 
put in possession of the properties in suit, The 
widow died in 1861. The suit was instituted in 
1866 to recover the property and to declare the 
aloption illegal. Held that such possession during 
the life of the widow could not be said to be adverse 
as agvninst the widow. The cause of action to the 
reversionary heirs arose ut the time of the death of 
the widow, and was consequently not barred by li- 
mitution. SRINATH GANGOPADHYA v. MAHESH 
Cuanpvua Roy 

(4 B.L. BR. F. B,3: 12 W. RK. F. B14 


138, ———____—_—_——_ Relinquishment by Hindu 
widowo.— Cause of action by heirs.— Where a widow 
relinquished her right to her husband’s property in 
favour of his then reversionary heirs, who were 
accordingly put into possession, and other persons 
aubscquently claimed the property as the husband’s 
heirs, the cause of action of such other persons was 
held to have acerued from the time when the then 
reversionary heirs came into possession of the pro- 
perty. Kater Coomar Naa v, Kasiter ChunpreRr 
Naa : ; F ° - 6W.R., 180 


14, ——__—_-_—_—_——— Right to possession of 
property on death of Hindu widow.—Reversioner.— 
The right of a Hindu to the possession of immove- 
able property on the death of a Hindu widow, to 
which article 142, schedule II, Act IX of 1871, 
refers, must be one i” exse at the time of the death of 
the widow. The determination, therefore, of such 
right during her lifetime, extinguishes also the right 
of the reversioner on herdeath. Saropa SOONDURY 
Dossex v. DoYAMOYES DossKeE 

(I. L. R., 5 Calc. 938 


15. Will.— Gift of estate sub- 
ject to vested interest of widow.—Suit in widow's 
lifetime for declaration of right and account.—V. S., 
a Hindu, died in 1858, leaving a will, of which he ap- 
pointed G. and S. executors, After payment of 
debta, legacies, &c., the executors were directed to 
mauage the residue of the estate, and not to sell it 
during the lifetime of Z., the junior wife of FV. 
S., to whom a monthly payment for life was to 
be made by them. After the death of Z., the 
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LIMITATION ACT, 1877, art. 141—conti- 


nued, 


executors were directed to divide the property that 
remained in equal shares between them, and to 
continue to enjoy the same in equal shares. Z. sur- 
vived both @. and 8., who died in 1875 and 1879 
respectively. In a suit brought in 1879 by the 
divided nephew of V. 8. against Z. and the re- 
presentatives of G. and S, to have his right to the 
estate of the testator upon tho death of J. declared and 
for an account,—Per KinpEersiey, J.—Semdble,— 
The suit was barred by limitation, as the widows of 
V. 8S. had not been in possession of the estate as 
Hindu widows, but had enjoyed merely their allow- 
ance under the will. Konia SUBRAMANIAM CHETTI 
v. THELLANAYAEKULU SUBRAMANIAM CHETTI 

(LL. R., 4 Mad, 124 


16, ————__—__———__ Suit by reversioners after 
death of Hindu widow.—In 1846 a widow, under an 
ikrarnama, made over to her brother-in-law certain 
propertics formerly belonging to the estate of one Z., 
her late husband. The widow died in 1878. In March 
1879 asuit was brought by the daughters of ZL. to re- 
cover the properties formerly belonging to their father 
from the hands of certain vendees. Held that 
the suit by the reversioners was not barred under 
article 141 of Act XV of 1877, there having been 
no possession adverse to the widow, by disposses- 
sion, for more than twelve years, the widow’s cause 
of action having ceased when she entered into 
the ikrarnama in 1846, and gave up her right to the 
property; nor, under section 2 of Act XV of 1877, 
could the right of the plaintiffs be said to be barred 
by any Act repealed thereby, inasmuch as article 142 
of Act IX of 1871 prescribes the same period of li- 
mitation as is prescribed in article 141 of Act XV of 
1877: and that although, under Act XIV of 1859, 
repealed by Act IX of 1871, it was decided in Nobin 
Chunder Chuckerbutty v. Guru Persad Doss, B. L. 
R., Sup, Vol., 1008, that adverse possession which bars 
a widow also bars the reversionary heirs, yet the ex- 
ception laid down in that case would be applicable, 
and would save limitation, Pursur Kogr v. PaLutr 
Roxy. . . . LL. R.,8 Cale, 442 


17 and art. 140.—4cet IX 
of 1871, sch. IL, art. 140.—Suit by reversioner for 
possession.— Under article 141 of schedule IT. Act 
XV of 1877, a reversioner who succeeds to immove- 
able property has twelve years to bring his suit for 
possession from the time when his estate falls into 
possession, SRINATH KtrR vr. PRosunNo Kumar 
GHOSE 


[L. L. R., 9 Cale, 9384: 13 C. L. R., 372 





18. —_—__——___—— Alienation by Hinds 
widow.—Suit by rerersioner.— Where there had been 
asnit and compromise bya Hindu widow, which were 
held to be tantamount to an alienation by her, it was 
held that there had been no adverse possession during 
her life, and that the period of limitation ina suit by 
the reversioners must be calculated from her death. 
SHEO NARAIN SINGH v. Kuura@o Korrry. SHEO 
NARAIN SINGH v. BisHEN Prosap SINGH 

flo C. LB. 337 
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19. 
Alienation by Hindu widow.—A title by adverse 
possession for more than twolve years accrues even 
during the lifetime of a Hindu widow, but if posscs- 
sion arises directly from any invalid alienation on 
her part, special provision is made for the right to 
sue on the parts of the reversioners within twelve 
years from her death and the accrual of their title. 
Gxa Persap alias Lan Persad v. HHET NARAIN 

(i. L. R., 9 Calc., 98 


20. Reversioner, Suit by.—Ad- 
werse possession against Hindu widow.—Iln a suit 
instituted on the 26th August 1879 by the reversioner 
on the death of a widow, who died on the 28th August 
1867, to recover certain immoveable property, it ap- 
peared that the defendant had forcibly dispossessed 
the widow of the property in 1864 and held it ever 
since. Held that, under article 141 of schedule IJ 
of Act XV of 1877, the reversioner was entitled to a 
fresh period of limitation from the death of the 
widow, although limitation had begun to run agaist 
her.  Semble,—The law as laid down by the Full 
Bench in Nobin Chunder Chuckerbutly v. Issur 
Chunder Chuckerbutly, 9 W. R., 505, has been in- 
tentionally modified by the Legislature by article 141 
of schedule F1 of the Limitation Act of 1877. Dwarka 


Natu Gurra v. KOMOLMONI DAsi 
[12 C. L. R., 548 


21. and art. 140.—<Adverse 
possession. —- Hindu mother.— Reversioner,— Sem- 
6le,—That, in Hindu law, where a inother succeeds to 
property as heir of her son, and her right thereto be- 
comes barred by adverse possession, the next heirs of 
her son on her death will have twelve years there- 
from in which to sue for possession of the property. 
KOKILMONL Dassia 0, MANICK CHANDRA JOADDAR 

[I. L. R., 11 Cale., 781 


22, Suit by person claiming 
immoveable property on death of Hinde or Maho- 
medan female.—N., » Mahomedan, died in 1849 leav- 
ing immoveable property which was inherited by his 
mother B., his brother #., and his sister 4. It was 
found that 4. was never in possession of the share 
inherited by her, and that she died in 1878. Held, 
in a suit against ZF. and his son, brought in 1884 by 
A.’s heirs for possession of that share, that article 141 
of the Limitation Act did not apply, and that the suit 
as to that share was barred. Per Witson, J.— 
Article 141 of schedule II of Act XV of 1877 refers 
to suits by persons claiming on the death of a Hindu 
or Mahomedan female, under an independent title, in 
the same way as, in respect of suits by remaindermen, 
reversioners, and others, article 140 does. It does 
not apply to the case of a person sning on the very 
saine cause of action which accrued to a female, and 
suing by right of being her heir. Azam Bauyan o. 
FaizupDIN AHAMED LL. R., 12 Cale. 594 


23. Suit to obtain a declara- 
tion that an alleged adoption is invalid or never 
took place,—Suit for possession of immoveable pro- 
perty.—Article 118 of the Limitation Act applics 
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only to suits where the relief claimed is purely for a 
declaration that an alleged adoption is invalid or 
never in fact took place. Such a suit is distinct 
from a suit for possession of property, and the latter 
kind of suit cannot be held to be barred as a suit 
brought under article 118, merely by reason of its 
raising » question of the validity of an adoption, but 
is separately provided for by article 141. It is dis- 
cretionary in a Court to grant relief by a declaration 
of a right, and consequently the fact that a person 
has not sued for a declaration should not be a bar to 
a suit for possession of property on any ground of 
limitation prescribed for the former, In a suit by a 
person who had objected to an attaclinent of im- 
movenble property in execution of a decree, and 
whose objection had been disallowed, to set aside the 
order disallowing the objection, for removal of the 
attachment, and for possession of the property, the 
defendants, at whose instance the attachment had 
been made, set up a title based on the adoption of 
the judgment-debtor by the widow of the person 
whom the plaintiff claimed to succeed by right of in- 
heritance, Held that the limitation applicable to 
the suit was artiele 141 and not article 118 of the 
Limitation Act (XV of 1877), the suit being not to 
obtain any declaration that the alleged adoption was 
invalid, but for recovery of possession of immoveablo 
property, for which there was a special limitation, 


BaspvEo v, GoraL . . LLB, 8 All, 644 


art. 142 (871, art. 148). 
See Aut.127 . I.L.R., 7 Bom., 207 


1, ———__——_———- Sale in execution of decree. 
—Whien a suit to establish his title and to recover 
possession of property is brought by a person who 
has been dispossessed under a sale in execution of a 
deerce against other persons, and no sununary order 
has been made declaring the property liable to be 
sold in execution of such deerce, the period of limita- 
tion applicable is that prescribed by clause 12, sec- 
tion 1, Act XIV of 1859,—viz., twelve yeurs from 
the date of dispossession, JODOONATH CHOWDHRY 


». RADITOMONEE DASSEE 
[B. L. R., Sup. Vol., 643: 7 W. R., 266 


GEDROO SIRCAR v. BEHAREK LALL RUDRA 
[20 W. R., 165 





2. Suit to recover poseession.— 
Sale in execution.— Civil Procedure Code, sa, 249, 
259, 264, and 269.—I1In execution of a decree ob- 
tained aguinst A., his right, title, and interest in cer- 
tain property were sold, but the certificate of sale 
erroneously recited that 4. and B.’s ancestor were 
defendants in the suit, and that the interest of the 
defendants in the suit had been sold; and, accord- 
ingly, the purchaser was put in possession, under sec- 
tion 264, Act VIII of 1859, of the right, title, and 
interest of Bs ancestor as well as of A, in the pro- 
perty. In a suit brought by 2. for confirmation 
of title and recovery of possession after the lapse 
of a year, but within twelve yeara from the date 
of disposscssion,—Zfeld that the suit was not barred 
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by lapse of time. 
Brosoroit SHABA 
[B, L, R., Sup. VoL, 6388: 7 W. R., 253 


3, ————_—_—____——._ Dispossession under sale in 
execution.—Improper certificate of sale.—Plaintiff 
having been dispossessed under a certificate of sale 
which was not conformable to or warranted by the 
sale itself, was declared entitled (having made no 
complaint to the Court which was executing the 
decree) to bring his suit for restoration to his pro- 
perty any time within twelve years from the date of 
his dispossession. BHEEM GOYALLEE ». Kioonun 
SaHoo . ; ; ‘ . 1TW.R., 429 


Protas CHUNDER CHOWDHERY v. 


4, —____—__—_———. Suit to recover possession 
of lands sold in execution of decree,—The plaintiff's 
tenunt having been cjected from certain immoveable 
property of the plaintiff, under an auction sale in 
execution against a third party, the plaintiff made 
no application to the Court under section 246 or 269 
of the Civil Procedure Code to prevent or set aside 
the sale. Held that he was not bound to do so, but 
that he was entitled to file a regular suit to establish 
his title and recover possession at any time within 
twelve years from the dre of the dispossession, under 
clause 12, section 1. LaLcCHAND AMBAIDAS v. LA- 
KHARAM . . ‘ . & Bom,, A. C., 138 


Overruling KRisHnagI v. Josnt MAaAkunnp 
CHIMANSHET . 2 Bom., A. C., 18 
5. ———___—_———— Suit for lands in excess 


taken in execution of decree.—A suit to recover 
excess lands wrongfully taken under cover of a decree 
comes within the twelve years’ period of limitation. 
Gous MONEE MOORAIN v. SHUN KUREE PAUARINEE 

[13 W. R., 459 


6. -———_—__—_——- Decree for wrongful pos- 
session.— Cause of action.—In a suit for recovery 
of possession of o share in a certain talook, on the 
allegation that the plaintiff had been dispossessed 
under an award passed under section 15, Act XIV of 
1859, the defence set up was that the plaintiff 
was not in possession of the property within twelve 
years of suit. Held that the wrongful possession 
which the plaintiff held during the few months 
before the award under Act X1V, was no possession 
which could take his case out of the Act of Limita- 
tion. Tho dispossession under the award did not 
give him a fresh cause of action. GoLam Nast v. 


BiswanatH Kar ; . SB.L. R,, Ap. 85 
[12 W. R., 9 
PREMCHAND Kysurra v, HUREE Doss Kysourra 
{22 W. R., 269 

Taga Banu v. ABDUL GUFFER CHOWDHRY 
{12 C. L. R., 486 


7. ———- Suit to establish title in- 
vaded by award under s. 15, Act XIV of 1859.— 
A suit to establish the plaintiffs title to pro 
invaded by an award under section 15, Act XIV of 
1859, was governed by the limitation of twelve years, 
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and the cause of action arose from the date of the 
award. EsHAN CHUNDER BANERJBE v. ZAMU- 
DUROONISSA KHATOON : . 17 W.RB., 468 


Suit for possersion.—l- 
legal resumption by Government.—The plaintiff was 
possesecd of an estate situate on the bank of a river, 
and of certain chur lands which had accreted thereto. 
The Collector took possession of the chur lands in 
1818, upon the default of the proprietor to appear 
to answer a claim made by Government to assess the 
chur land. In 1824 suit was filed by Government 
under Regulation II of 1819 for the resumption of 
these lands; the Government officers, however, con- 
tinuing to hold possession and collect the rents. 
In 1847 the Collector, in conformity with a general 
order under Act IX of 1847, “for the abatement 
of all suite for the resumption of alluvial lands then 
pending,” struck off the suit and restored the lands 
to the possession of the zemindar. The proprietor 
claimed the wasilat enjoyed by the Government 
during his dispossession ; and the Government again 
dispossessed him, under the assumption that the 
lands were an island in the river, and that the 
plaintiff was not entitled to them as an accretion 
The plaintiff having brought a suit in 1854 to estab- 
lish his right to the lands in question,—Held that 
the Statute of Limitation was no answer to the 
suit, because the pendency of the suit for the re- 
sumption and assessment of the lands between 
1824 and 1848 prevented the proprictor from com- 
mencing a suit during that period, and that during 
such period the limitation did rot run; and, further, 
after that period the necessity for a suit was obviated 
by the restoration of the lands to the proprictor. 
Held, also, that a fresh cause of action accrued under 
the second ouster. SuRrNOMOYE 1. COLLKCTOR OF 
RUNGPORE . . Marsh. 13: W. R., F. B., 4 

[2 Hay, 37 


oo Suit to recover possession of 
land sold for arrears of revenue.— In a suit to recover 
possession of certain villages belonging to a talook 
which had been sold by Government for arrears of 
revenue, where the plaintiff alleged that they ought 
not to have been sold as they were not subject to 
revenue, the second defendant, who was the pur- 
chaser and in actual possession, pleaded limitation as 
a bar. The plaintiff urged that a fresh cause of 
action arose In consequence of some proceedings of 
the Government by which they made a new grant of 
the villages to the second defendant at an increased 
revenuc. Held that such grant would not give a 
new cause of action, and could not affect the time 
when the only cause of action arose to the plaintiff. 
CHAITANYA CHUNDRA HvkI8 CHANDANA JaGa- 
DEVU_v, COLLECTOR OF GaNJamM . 223 W. R., 187 

(L. R., 11. A., 335 


10. Cause of action.—Suit for 
land sold but taken back uuder agreement to ez- 
change.—In a suit to recover possession of lands 
which had been sold to plaintiff, but which had been 
subsequently taken back by one of the vendors under 
an agreement that he would mske over other lands 
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in exchange, plaintiff’s contention being that he had 
been dispossessed of these other lands which were even- 
tually decreed to another party,— Held that plain- 
tiff’s cause of action originated on the date of the 
decree depriving him of the lands last mentioned. 
KanvuL KRIsHNna Doss v. MOBESSUREE DEBIA 

[16 W. R., 270 





11. Discontinuance of posses- 
sion.—Diluviated lands afterwards re-formed.— 
Adverse possession—Per Gantn, C. J.—Where a 
person can show that he has been in possession of cer- 
tain lands prior to such lands becoming diluviated, his 
Possession must be considered as continuing during 
the time of diluvion until such time as he becomes 
dispossessed by some other person; and in such a 
case the onus lies upon the dispossessor to show 
that he has acquired a title under the Law of Limita- 
tion which has put an end to the rights of the original 
possessor, Per Waitt, J.—The dispossession, or 
discontinuance of possession, mentioned in article 
143, schedule II of Act IX of 1871, is that which 
occurs where the property is taken actual possession 
of by another, and does not apply to the case where 
the property is submerged by the act of God, and so 
made impossible of occupation and actual possession. 
Owners of land which has suffered from successive 
diluviations and re-formations must, if they wish to 
preserve their rights, bring their suit within twelve 
years of the time when adverse possession is first 
taken of land re-forming on the original site, 
whether at the time of suit the land is capable of oc- 
cupation or is lying under water in consequence of a 
second diluvion. KALLY CHURN SHAHOO o. SECEE- 
TARY OF STATE FOR INDIA IN COUNCIL 

(i. L. R., 6 Cale., 725: 8 C. L. R., 90 


12, ————— and arts. 189, 144.— 
Discontinuance of possession.—In a suit to recover 
possession of a house, the plaintiffs alleged that their 
predecessor in title had permitted 4., the father of 
the defendants, to occupy the house in question with- 
out paying any rent for it, and that since 4.’s death, 
which took place about twenty years before the insti- 
tution of the suit, the defendants had been permitted 
to reside therein without paying rent. The defend- 
ants contended that the plaintiffs’ predecessor in 
title had made a gift of the house to 4.; that he had 
remained in possession of it until his death ; and that 
since then they had been in possession of the house 
by virtue of the gift. Held that the suit was barred 
by limitation under Act XV of 1877, schedule II, 
article 142. The meaning of article 142 is, that 
where there has been possession followed by a dis- 
continuance of possession, time runs from the moment « 
of its discontinuance, whether there has or has not 
been any adverse possession, and without regard to 
the intention with which, or the circumstances under 
which, possession was discontinued. Articles 189 and 
142 of Act XV of 1877 considered. Goninp LALL 
SEAL v. DEBENDRONATH MULLICK 


(I. L. R., & Calec., 679: 6 C. L. R., 527 


In the same case on appeal,— Held, a suit fur th 
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recovery of immoveable property against a person 
who had originally been in mere permissive occupa- 
tion or possession accorded on the ground of charity 
or relationship, is governed by Act XV of 1877, sche- 
dule TI, clause 144, and not by clause 142 of the same 
schedule. In such a case the owner of the property, 
who has accorded the permissive occupation, cannot 
be said to have “ discontinued” the possession. Go- 
BIND LALL SEAL v. DEBENDRONATH MULUIOK 


(I. L. R., 6 Cale, $11: 7 C. L, R., 181 





13. Suit for possession.—Dis- 
possession during unexpired lease by cet i 
predecessor.—In a suit brought by the plaintiff in 
1880 to recover possession of certain lands from 
which his predecessor in title had been dispossessed, 
in which suit the Court of first instance found that 
the defendant had dispossessed the plaintiff’s father 
in 1860, during the unexpired term of a lease granted 
by the plaintiff’s father to a ticcadar,—Held that 
the preponderance of authority in India was in favour 
of the view that limitation ran from the date of the 
expiry of the ticca, and not from the time when the 
defendant had been held by the Court of first instance 


to have dispussessed the plaintiff’s father. SKo 
Sonyg Roy v. LUCHMESHUER SINGH 
[I. L. R., 10 Cale., 577 


14, ———__—_—_—_—__ Suit for possession of im- 
moveable property.—Swuit for cancellation of instru- 
ment,— Act XV of 1877, sch. II, No. 91.—The plain- 
tiff sued to sct aside a mortgage by conditional sale of 
certain immoveable property belonging to him, made 
on his behalf during his minority, and for possession 
of the property. J7eld that the suit was one described 
in No. 142, schedule II, Limitation Act, 1877, and 
not in No. 91 of that schedule. RAMAUSAR PANDEY 


ov. RAGHUBAR JATI . . LL.B. 5 All, 490 
art. 143 (1871, art. 144). 
See Art. 39 I. L. R., 6 Bom., 580 


. oo Stipulution by tenant to 
clear land, Suit for breach of.—Limitation was 
held to apply in a case where it was stipulated in 
a lease that the tenant should clear a defined area in 
a certain timo, the cause of action accruing when 
the defendant did not clear by the time specified. 
TUMEEZOODEEN CHOWDURY v, SURWAR KHAN 


[7 W. R., 208 


2. ———_—_—_—_—_—_—— Breach of rondition.— For- 
feiture.—Alienation by Hindu widow.—A Hindu 
widow, under an arrangement with her deceased hus- 
band’s cousin, was in possession for life of a share of 
ancestral property of her husband’s family, in which 
he, jointly with the cousin, had held a share in his 
lifetime. This share she sold as if she had held an 
absolute interest, and the purchaser’s name was en- 
tered, instead of hers, in the revenue records; but no 
change of possession took place till her death, To a 

| suit brought by the cousin’s heirs to recover the pro- 
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perty purchased from the widow, more than twelve 

after the sale, but less than twelve ycars after 
the widow’s death, the defence was limitation under 
Act IX of 1871, schedule II, clause 144, commenc- 
ing from the date of the sale, there having been, it 
was alleged, “a breach of condition or forfeiture” 
within the meaning of that clause. By the terms of 
the arrangement contained in a solehnama, the widow 
was to have no power to alienate ; and after her death 
her share was to belong to the cousin. Held that 
these terms prohibited only such an alienation by the 
widow as would prevent the cousin’s succeeding after 
her death, and the alienation made was good for the 
widow’s lifetime. There was no condition against 
such an alienation ; and if there had been, there was 
neither any rule of law, nor anything in the words 
used in the solehnama, attaching forfeiture to the 
breach of such a condition. Held, accordingly, that 
article 144 did not apply, and the suit was not berred 
"by limitation, SanopRa v. Ral Jana BaHsDUR. 
LvurouMan SavaAl CHoowpiry v. Rar JANG BAHA- 
pur .1.L. R., 8 Calc, 224: L. R., 8 I. A., 210 


3. ————_———— Act IX of 1871, s. 23.— 
Breach of condition inm ortgage.— Suit for ejectment 
of mortgagees.—Continuing breach of contract.—In 
November 1873 Jf, sued for the cancelment of a deed 
of usufructuary mortgage executed by her in Novem- 
ber 1856, and for the ejectinent of the mortgagees, 
on the ground of the breach of a condition in the deed 
that the mortgagees should pay her a life annuity of 
R16, during the term of the mortgage (twenty years) 
and also after foreclosure, otherwise, on any failure, 
they would be liable to ejectment and to the for- 
feiture of the mortgage. It did not appear that any 
payments of the annuity had been made. The plea 
of limitation having been taken, the lower Courts 
held that the suit was within time, as the case fell 
within clause 148, schedule IT, Act IX of 1871. It 
was held in special appeal that, assuming that they 
were in error in so holding, the case was governed 
by clause 144, and the provisions of section 23 en- 
abled the plaintiff to treat each failure to pay the 
stipulated annuity as a new breach giving a new right 
to eject, and that the suit was therefore clearly 
within time. Sapuav. Boagwanrt . 7 N. W., 53 


4. Agreement to pay annual 
fees.—Right of possession in default,—Suit for 
possession.—The purchasers of certain land agreed 
to pay the vendors certain fees annually in respect of 
such land, and that in default of payment the vendors 
should be entitled to the proprictary possession of a 
certain quantity of such land, The purchasers never 
paid the fees, and wore than twelve years after the 
first default the vendors sued them for possession of 
the land they were entitled to. Held that the suit, 
being governed by No. 148, schedule IT of Act AV 
of 1477, and more than twelve years having expired 
from the first breach of such agreement, was barred 
by limitation. The difference between section 23 of 
Act IX of 1871 and Act XV of 1877 pointed out. 

Brouskad ¢. Guisuan Aur. IL, RB. 4 AIL, 403 
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art. 144 (871, art. 145; 1859, 
s.1, cl. 12). ae 
Ol. 


1. InvEREST IN IMMOVEABLE Property . 3408 
_2. ADVERSE POSSESSION , ; ‘ . 8413 


See Antr.91 . LL2L.R.,5 All, 76 
See Ant.113 . IL. R.,6 All, 231 
See Ant. 120 .1I.L.R., 10 Calc., 697 
See Ant. 186 .I.L.R., ll Calc., 680 





1, INTEREST IN IMMOVEABLE PROPERTY. 


a ——— Lmmorecble property.— 
Toda giras hak.—The expression “ immoveable pro- 
perty” in Act XIV of 1859, section 1, clause 12, 
must not be construed as identical with “lands or 
houses.” It comprehends all that would be real 
property according to English law, and possibly more, 
A toda giras hak being a right to receive an annual 
payinent, the liability for which is not a mere per- 
sonal liability, but one which attaches to the inamdar 
into whosesoever hands the village may pass, is “an 
interest in immoveable property ” within the meaning 
of clause 12, section 1, Act XIV of 1859. Furrrs- 
BANGJI JASWANTSANGIL vo. Desa KULLIANRAIJI 
HAKOOMUTRAIJI 
[18 B. L. R., 254: 10 Bom., 281 
S.C. L. R11. A. 34: 21 W. R., 178 


FATESANGII v. DESAI 
4 Bom., A. C., 189 


2. —_——_———————-_ _Immoreable property.— 
Fees paid to hereditary office-holder.—The clause of 
the Limitation Act (No. XIV of 1859) which was ap- 
plicable to a suit to recover fees payable to the in- 
cumbent of an hereditary office such as that of a vil- 
lage Joshi, was clause 12 and not clause 16 of section 
1 of that Act. Avishnabhat v. Kapabhat, 6 Bom., 
A. C., 137, followed. The meaning of the term “im- 
moveable property,”’ as used with regard to Hindu law, 


Overruling decision in 
KALYANRALJI. 


discussed, BALVANTRAYV alias 'TaTiaJI BAPAJI v. 
PURSHOTAM SIDUKSUVAR 9 Bom., 99 
3 —— Immoveable property.—Suit 


for dues of hereditary office.—A suit to recover pay- 
ment of sums cluimed by certain persous as heredi- 
tary officers, and arising out of a grant by the so- 
vereign proprietor of the territory by which the pos- 
sessors thereof were bound to contribute to the main- 
tenance of such hereditary officers,—Held to fall 
within the 4th section of Bombay Regulation V of 
1827, limiting the period of recovery to twelve years. 
BEEMA SUUNKER 0, JAMASJEE SHAPOORJEE 

[2 Moore’s I, A., 23:5 W.R., P. C., 121 


4, ——_____—__——- Sut for share of hereditary 
land set upart for performance of office &f patil.— 
Plaintiff being entitled by an arrangement between 
the members of a family of patils, of whom he was 
one, to a third of the emoluments of the office of 
managing revenue and police patil, sued the defend- 
ant in possession to recover a third of a portion of 
the hereditary fields set apart as remuneration for 
the performance of the duties of the office ; and the 
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District Judge on appeal found his claim barred on 
the ground solely that he had not for twelve years 
been in possession of the one third which he claimed 
of the service land. Held that, having regard to 
section 4 of Act XI of 1843, the plaintiff’s cause of 
action did not depend on his possession within twelve 
years, but on whether his turn to officiate as patil, 
and his right to enjoy the land in dispute, arose more 
than twelve years before the suit was brought. 
SINDE v. SINDE . ‘ . 4 Bom,, A. C., 51 





5. Grant by a Hindu sove- 
reign to a Hindu temple.—Immoveable property.— 
The Peishwa, by a sanad dated 1790, granted to an 
ancestor of the plaintiffs, for the support of a Hindu 
temple, an annual cash allowance of R350 out of 
the “antastha sadilvar ” and three khandis of rico 
out of the “kherij jamabandi parbhare,” to bo 
levied from certain mehals and forts meutioned in 
the sanad. The allowances were paid till the 
death of the plaintiff’s father on the 26th December 
1859, when the Collector of Thana stopped them. 
On the 23rd December 1870, the plaintiffs sued to 
establish their right to the grant and to recover six 
years’ arrears of the allowances, Tne defendant 
pleaded that the suit was barred by the Law of 
Limitation, The question for consideration was 
whether the suit was governed by clause 12 or clause 
16 of section 1 of the Limitation Act, XIV of 1859. 
Held (per SARGENT, J.) that the grant in question 
was of the nature of immoveable property, and that 
the suit, therefore, fell within the provisions of 
clause 12 of section 1 of the Limitation Act, XIV of 
1859. In using the expression “ subject of the suit” 
in the rule laid down by the Privy Council in the 
Toda Giras case (Fatesangji v. Desai Kallianrayaji, 
L. R.,1 I. A., 34), their Lordships intended to m- 
clude in it all the facts which determine the nature 
of the plaintiff’s claim, and not mercly of the allow- 
ance itself, and to confine the application of Hindu 
law to those cases in which the “ subject of the 
suit’ has such a distinctive Hindu character as that 
only Hindu law and usage can be legitimately in- 
voked to determine its quality and nature. It is the 
fixed and permanent character of an allowance from 
whatever source derived, which by Hindu law en- 
titles it to rank with immoveables, Here the grant, 
from the object which it had in view, was to be 
deemed to be one in perpetuity, and the fund out of 
Which this perpetual allowance was to be paid was 
derived from a permanent source. It had, therefore, 
all the characteristics of permanency and durability 
which were essential to bring it, according to Hinda 
law, within the term “immoveable property.” Held 
(per MELVILL, J.) that the allowance in question 
was not immoveable property, and that the suit, 
therefore, did not come within the provisions of 
clause 12 of section 1 of the Limitation Act, XIV of 
1859. From a consideration of the judgment of the 
Privy Council in Fatesangji v. Desai Kallianrayaji, 
L. &., 1 1, A., 34, it would appear that the rule which 
their Lordships intcnded to lay down is this, viz., 
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that, whenever it is possible to do so, the terms “ im- 
moveable property” and “ interest in immoveable pro- 
perty ” in Act XIV of 1859 must be interpreted, on 
general principles of construction, with reference to 
the nature of the thing sued for, and not to the 
status, raco, character, or religion of the parties to 
the suit; but that in exceptional cases, in which the 
thing sucd for is of such a specia) and exceptional 
character that its nature cannot be determined with- 
out reference to the special and peculiar law of a par- 
ticular sect or class, in such cases, and in such cases 
only, the law of such sect or cluss may properly be re- 
ferred to as furnishing a guide to the detemnination of 
the question. The Privy Council has thus laid down a 
tuleand an exception, and the question in every case 
niust be whether the rule or the exception applics. The 
rule is that the terns “immoveable property ” and “ins 
terest in immoveable property” are to be held to in- 
clude, not only land and houses, and such other things 
as are physically incapable of bcing moved, but also 
such incorporeal hereditaments as issue out of, or are 
connected with, immoveable property properly so 
called, and which, therefore, savour of the realty :” 
e.g., rights of common, rights of way, and other pro- 


. fits tn alieno solo, rents, pensions, and annuities so- 


cured upon land,—all these clearly constitute an 
interest in immoveable property. Pensions and an- 
nuities not secured upon land, houses, or the like, as 
clearly do not constitute such an interest. When a 
clussification can thus be made, it ought to be so 
made without reference to the character of the part, 

claiming the right. But there may be cases in whic 

the test prescribed by the rule fails, or is very difli- 
cult of application, and then will come in the opora- 
tion of the exception to the rule, and it may become 
the duty of the Court to seek for guidance in some 
arbitrary definition contained in the religious law of 
the claimant: eg., in the instance of an hereditary 
office in a Hindu community incapable of being held 
by any person not a Hindu. The claim now in ques- 
tion is a claim to an annuity granted by a Hindu so- 
vercign to a Hindu temple. The annuity is not made 
a charge upon land, and it is not, therefore, according 
to general principles of construction, immoveable pro- 


perty. That being so, it is not necessary to go 
further. CoLLEectror oF THANA vo. KuisnNnanatru 
GOVIND . . IL. R., 5 Bom., 822 


Held, by a Full Bench on appeal under the Letters 
Patent, that the prant made by the sanad = was 
“nibandha,” and that the subject-matter of the suit 
was immoveable property, or an interest in immovealble 
property, within the meaning of the Limitation Act, 
XIV of 1859, section 1, claunse12. Held, also, that the 
Hindu law might be properly resorted to for the pur- 
pose of determining whether the subject-matter of 
the suit was immoveable property (ie, nibandha) 
within the meaning of the Limitation Act, XIV of 
1859, section 1, clause 12. Assuming that it was in- 
correct to apply Hindu law to ascertain the nature of 
the yrant in question, nevertheless held that the 
grant was an intercet in immovesble property within 
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the meaning of the Limitation Act, XIV of 1859, 
section 1, clause 12. The grant savoured throughout 
of locality, and was undoubtedly irresumable, in- 
alienable, and perpetual. The Indian Legislature did 
not intend to exclude such property from section 1, 
clause 12 of the Act. The Indian Legislature, which 
passed the Limitation Act, X1V of 1859, has not given 
any explanation or defiuition in the Act of the phrase 
“immoveable property,” but has left suitors to their 
former ideas on the subject. Under these circum- 
stances it would be a hardship upon them to construe 
the Act inconsistently with such ideas, inasmuch as 
they were furnished with no guide which could have 
led them to suppose that “immoveable property,” 
according to Act X1V of 1859, meant anything less 
than what they had previously known as such. And 
that the Indian Legislature wore not disposed to ‘be 
very harsh, is shown by its subsequent more fully 
developed legislation on the subject of limitation, 
which to haks and other periodical payments assigns 
the twelve years’ limit. A pension or other periodical 
payment or allowance granted in permanence is 
nibandha, whether secur:d on land or not. Cou- 
LECTOR OF THANA o. Hakl SiTaram 

(I. L. R., 6 Bom., 546 


, Claim to easement. 
—Immoveable property.—A claim to an easement is 
one relating an interest in land and is governed by 
tho limitation of twelve years. Dgo Surun Poory v. 
MAHOMED IsMaIL . . 24 W.R., 300 


1 —————_—_—_———___—_——_ Immoveable pro- 
perty.—Jalkar, Suit to establish.—A Jalkar is not an 
easement within the meaning of section 27 of Act 1X 
of 1871, but is an intcrest in immoveable property 
within the meaning of schedule I, article 145 of that 
Act. Where the defendant had been exercising a 
right of fishing in certain water adversely to the 
plaintiff for more than twelve years,—Held that a 
suit by the plaintiff for a declaration that he was en- 
titled to the exclusive right of fishing in such water 
was barred by limitation. Parsurry NatH Roy 
CHOWDHRY v. MUDHO PAROE 

(I. L. B., 3 Cale, 276:1C. L. B., 592 





3, ——__—__-_-- Suit for opening 
water-course stopped by defendant.—Interest in im- 
moveable property.—A suit for recovery of possession 
of land and for opening a water-course through it, 
alleged to have been stopped by the defendant, is a 
suit “for an interest in immoveable property,” and 
therefore subject to the limitation prescribed by 
clause 12, section 1, OODOYESSURRER v. HuRo- 
KISHORE Durr . «ew ti(awsC a WR. 107 


9. —— Suit for possession 
af immoveable property.—Suit for a declaration of 
preprietary right,—Where the plaintiff claimed a 
declaration of his proprietary right to land, and to be 
inaintained in possession thereof as proprietor free 
from the lability to pay rent,— Held that the limit- 
ation applicable to the present suit was not that pro- 
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vided by article 118 of schedule II of Act IX of 1871, 
but that provided by article 145 of that schedule, a 
suit by a person in the possession of land for a decla- 
ration of proprietary right being substantially a suit 
for possession of immoveable property, and the pre- 
sent suit was therefore within time; and that articles 
14 and 15 of that schedule were not applicable, there 
being no decree or order which the plaintiff was 
bound to have set aside within one year. DEBI 
PRASAD 0. JAFAR AlZ . - 3. L. B., 3 All, 40 


10, —————_—_—_—__—————._ Suit claiming ex- 
emption from payment of assessment on land after 
payment.—Where a person claiming to hold land 
free of Government assessment was compelled by the 
Collector to pay the same, and afterwards brought 
his suit to establish his right,— Held that the suit was 
one to recover an interest in immoveable property, 
and tho cause of action first arose when the right was 
actually interfered with by the Collector compelling 
payment of the rent; and that as the suit was brought 
within twelve years from that date, it was not barred ; 
but that only one year’s arrears was recoverable 
under Act XIV of 1859, section 1, clause 4. Buvu- 
JANG MAHADER ov. COLLECTOR OF BELGAUM 

[11 Bom., 1 


——_—_—_———— Agreement defining shares 
of parties in immoveable property.— Deed of com- 
promise.—An agreement by way of compromise of 
disputed title to immoveable cstate, under which 
shares are allotted to the parties thereto, gives to 
each party a cause of action founded not merely upon 
contract within the meaning of Act XIV of 1859, 
section 1, clause 10, but upon the title which is ac- 
knowledged and defined by the agreement; and a suit 
brought to recover ashare of the estate was governed 
by section 1, clause 12. Mgwa Kowar v. Hunas 


Kowak . ° . . 18 BL. R., 312 
[L. R., 17. A., 167 
12. Suit on agreement to lease 


land.—An agreement to grant ao lease cannot be said 
to create un interest in immoveable property, nor can 
a suit upon it be said to be one for the recovery of such 
property or of an interest in it. Such a suit was gov- 
erned not by the 12th but by the 16th clause of sec- 
tion 1, Act XIV of 1859. Lanua Ram Sanoy LALL 
v. CHOWBAIN . . . 22 W. R., 287 


138, —————_—_——. Trees.— Interest in im- 
moveable property.—Trees are immoveable property, 
and a claim in connection with them relates to an in- 
terest in such property, and was subject to the limit- 
ation specified in section 1, clause 12 of Ac$ XIV of 
1859. GuHuuFoorun BEBEE v. MUSTUKEDEH 

(2 Agra, 300 


14. Suit to set aside soleh- 
samah relating to produce of trees.—Interest in im- 
moveable property.—The plaintiff executed a deed of 
gift of a village in favour of his sons and nephews, 
with a condition that they should not alienate the 
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property. On their hypothecating it, the deed of 
gift was set aside in a suit by the plaintiff. One of 
the plaintiff's rights as proprietor was to receive half 
of the produce of a certain grove, which right, while 
the deed was in force, the donees had agreed, by a 
solehnamah with the defendant, to commute for a 
yearly rent. The plaintiff sued to set aside the 
solehnama and to recover half of the value of two 
trees which the plaintiff had cut down and appro- 
priated. Held that, as the suit was not for the re- 
covery of rights and interests in immoveable pro- 
perty, to which clause 12, but to set aside a soleh- 
namah, to which clause 16, of section 1 of Act XIV 
of 1859, applied, and for damages, the suit to set 
aside the solehnamah was barred by limitation under 
clause 16. HanooMsan PERSHAD v. SURUBJEET 
SINGH ; - : ‘ . 4Nn. W,, 167 


15. Mortgage of house “ ex- 
clusive of land.’—Interest in immoveable property, 
—A bond whereby “the superstructure of a house 
exclusive of the land beneath” is hypothecated, 
creates an interest in immoveable property within the 
terms of the Limitation Act, the apparent intention 
being to mortgage the existing house and not merely 
the materials. NARAYANA PILLAY v. RamasawMy 
THAVUTHARAN . . ‘ . 8 Mad., 100 


16. Immoveable and moveable 
property.—In the year 1857 A. died, leaving a son, 
the plaintiff B., and the defendants C. and D., his 
widows, him surviving. C. took possession of all 
A,’s property. The plaintiff B. was the son of D., 
and, shortly after 4.’s death, D. gave birth to another 
son, the plaintiff Z. In 1865 D. instituted a suit 
against C., and B., and Z., alleging that 4. had left 
a will. In this suit C. claimed to be the heiress of 
A. No decree was made in the suit, which was com- 
promised. In November 1877 B. and &, entered 
into possession of a shop which had belonged to 
their father, and which had been managed, during 
their minority, by the defendant C. In 1879 the 
plaintiffs instituted the present suit, claiming to re- 
cover from C, the property of A. come to her hands, 
Held that, so far as the immoveable property was 
concerned, the case fel] either under article 120 or 
article 144 of Act XV of 1877, schedule I1; and as 
to the moveable property, under article 89 or 90 of 
the same Act. Katty CHURN SHaw »v. DUKHER 
Brsgez. LL. R., & Cale., 692: 5 C. L. R., 505 








2. ADVERSE POSSESSION. 


17. Adverse possession.— 
A., B., and C. were brothers. In 1846 and 1847 a 
partition was effected between 4. (since deceased) 
and C. on the one part and B. on the other, C. being 
at the time a minor. JB. then obtained, and since 
held separately as his share, certain lands in the vil- 
lage of K. among others, By a razinama in 1852 the 
sane quantity of land was confirmed to him as’ his 
share. In 1855 certain proceedings were taken, the 
object of which was to adjust the shares so as to 
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make them equal in quality as well as in quantity, 
B. continuing to hold nearly the same quantity of land 
as he did before. C. attained his majority in 1854, 
and in December 1863 brought 6 suit againet B. for 
a readjustment of the partition completed in 1847, so 
far as it respected lands held by 2B. in the village of 
K. Held that B.’s possession was adverse from 1847, 
and the readjustment in 1855 could not give the 
plaintiff a new starting-point; the suit, therefore, 
was barred by limitation. SRINIVASSIENGAR ¥. 
SRINIVASSARANGA CIIARIYAR , . 4 Mad, 10 


18. ————-———_——._ Adverse possession.—The 
political department in Chota Nagpore, as judgment- 
creditors, took out attachment against a family estate, 
in which the rule of primogeniture prevailed, to meet 
ancestral debts, and appropriated the proceeds in 
satisfaction. Objection was made by a member of 
the a claiming ten of the villages as held by 
him and his ancestors under a mokurrari grant for 
maintenance. An answer was put in and litigation 
followed, resulting in a final decision by the civil 
authorities of the zillah, that the claimant was not 
entitled to four out of the villages claimed, and the 
proceeds were diverted to the payment of debts which 
were not his. He then sued for a declaration of his 
Held that the 
possession of the political department had not been 
adverse to the plaintiff, and his cause of action did 
not arise till his title was devised and the proceeds 
diverted from his use. Courr oF Waxrps v. Bun. 
WAREE LALL THakooR .. . 15 W.R., 102 


«(Suit for possession of 
land,—Collector’s possession not adverse to true 
owner.—Act 1X of 1871, schedule II, article 145, en- 
acting that suits for possession of immoveable pro- 
perty, or any intorest thercin, must be brought within 
twelve years from the time when the possession of 
the defendant, or some person through whom he 
claims, has become adverse to the plaintiff, differs 
from the rule formerly in force under Act XIV of 
1859, section 1, clause 12. The latter was that the 
suit must be brought within twelve years from the 
time when the cause of action arose ; and thus the 
former rule that, where the cause of action arose 
upon an alleged dispossession, the burden was upon 
the plaintiff to show that he, or some onc through 
whom he claimed, had actual possession within twelve 
years before the institution of the suit, has been 
superseded by the above. Where the Government, 
in the Revenue Department, has taken possession of 
land, it is the duty of the Collector, after payment of 
the revenue and the expenses of the collection, to 
pay over the surplus proceeds of the estate to the 
true owner. The Collector’s possession does not be- 
come adverse to the owner by reason of his making 
this payment to another claimant. KARAN Sinau », 
Bakap ALI KHAN . ‘ .-I.L.R.,5 AlL,1 

(L. R., 8 I. A., 88 


20. Adverse ponsession.—At- 
tachment of vatan lands.— Peshwa’s Government.— 
Resumption by British Government.— Restoration. 
—Inability to sue during attachment and resump- 
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tion. — Bombay Act I of 1865, 8. 34.—“ Contra non 
valentem agere non currit prescriptio,”’ Application 
of.—In the year 1806-7 the Peshwas attached cer- 
tain vatan lands belonging to the plaintiff’s family. 
The attachment continued till the year 1866, when 
the British Government made them khalsa, or re- 
sumed them, The defendant in the meanwhile en- 
tered upon them as tenant to the Government, and 
paid assessment thereon. In the year 1871 the 
lands were ordered to be restored to the plaintiffs. 
After this order of restoration the plaintiffs brought 
a suit against their coparceners for partition, and 
obtained a decree. In the execution of this decree 
they were obstructed by the defendant, who claim- 
ed the lands as his own. The plaintiffs thereupon 
brought 9 suit against the defendant in 1881 to eject 
the defendant and to obtain possession of the lands. 
The Court of first instance held the plaintiffs entitled 
merely to such assessment as might remain after 
payment of judi to Government. It further held 
that the defendant’s possession had become adverse 
to tho plaintiffs, as the latter did not bring their suit 
within twelve years from the resumption of the lands 
by Government in 1866, «-nce which time the defend. 
ant was to be considered as tenant or occupant under 
Government. From this decree the plaintiffs appeal- 
ed, and the lower Appellate Court was of opinion that 
by the order of restoration the plaintiffs were restored 
to the right of such assessment as was left after 
deduction of judi, and that their claim to that even 
was barred, as it was brought after twelve years from 
the date of resumption. On appeal to the High 
Court,—Held, restoring the decree of the Court of 
first instance, that the claim of the plaintiffs was not 
barred. After the attachment of the lands in dis- 
pute, the Peshwua’s Government held the same as con- 
structive trustees for the plaintiffs, and when that 
(Gtovernment was succeeded by the British Government 
the sume relation continued, The British Govern- 
ment, having succeeded to the trust, continued to 
hold as trustee for the family of the plaintiffs; their 
possession, therefore, could not be made adverse 
by intimation or notico to the plaintiffs. It was not 
found that the defendant held the lands before the 
attachment by the Peshwas, and the British Govern- 
ment could not, as guardian or bailiff for the real 
owners, the plaintiffs, put the defendant into a better 
position than their own. The plaintiffs’ right having 
never been extinguished, had the same legal force in 
1870, when the lands were restored, as it had before 
attachment in 1806. From 1871 onwards the plain- 
tiffs could act; andas the suit was commenced within 
the term computed from that time, it was not barred 
—the inability of the plaintiffs to sue before 1871 
falling within the purview of the maxim contra non 
valentem agere non currit prescriptio. It was con- 
tonded for tho defendant that section 34 of Bombay 
Act I of 1865 applied in the present case. Held that, 
if it could apply, it would apply only in the sense 
of limiting the rights acquired under the Collector's 
management to the term of that management, and 
nothing further, TuxakaM 0. SUJANGIR (tURU 

[1. L. R., 8 Bom., 585 
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21. Adverse possession.—A. 
became a bairagi and went on a pilgrimage. He 
alleged that before his departure he made over his 
property to B., on the condition that it should revert 
to hun on his return. B,. sold it to C. Upon his 
return after several years, A. claimed the property 
from C., who refused to give up possession. D. pur- 
chased 4.’s rights, and then sued the widow of C. to 
obtain possession, She denied that the property was 
made over to B. upon trust for A. on his return, and 
contended that the suit was barred under clause 12 
of section 1 of Act XIV of 1859. ‘The lower Appel- 
late Court held that it was not barred, on the 
ground that 2B.’s possession was not adverse. On 
special appeal, the case was remanded, that it might 
be found whether B. had been in possession in trust 
for A., or adversely to him, for more than twelve 
years. JAGANNATH Par v. BIDYANAND 

(lI BL. R, A.C. 114: 10 W. R., 172 





22. —————_—_——_ Suit for possession.— 
Interrupted adverse possession.—In a suit to recover 
possession of immoveable property, the defence was 
ulverse possession for more than twelve years, except 
for two short periods, during which plaintiffs had 
been put in possession by a Civil Court: first, under 
a decree of the High Court between the same parties, 
but that they had been dispossessed upon that decree 
being reversed on review ; and second, under a mis- 
conception, by the Principal Sudder Ameen, of 
another order of the High Court, in another suit 
between the same parties ; but that they had again 
been dispossessed after appeal by defendant to the 
High Court. Held, per Locu, J. (GLOVER, J., 
dissenting), that plaintiff’s possession during those 
two periods was not bond fide, and that the suit was 
barred. Marti SINGH v. LILANAND SINGH 

(2B. L. R., A, C., 173 


S. C. Mores Sinau v. LEELANUND SINGH 
fll W. R., 49 





_-__ Adverse possession.—Ad- 
mission of lumberdar to partition.—W here the lum- 
berdar had clearly admitted in the wajib-ul-urz that 
there were shareholders paying the Government re- 
venue through him, who cultivated sfr land, al- 
though at the time he, the lumberdar, has had sole 
right to the profit and loss,—ZHeld that the claim of 
the shareholders to definition of their shares was not 
lost, Mguran Sincu v. PugsmMa . 8 Agra, 241 


24, Adverse possession.—In- 
solvency.—Suit by the official assignee of 1 deceased 
insolvent to recover a talook conveyed (seyeral years 
before his insolvency) by the insolvent, who was sole 
or chief acting executor of his father-in-law’s will, 
as a security for his own debt to his father-in-law, 
not to any other person in trust for the benefit of 
any parties who might be entitled to the estate, but 
to the insolvent’s wife, who was the tenant for life of 
the residue. Held that, in the absence of any proof 
of fraud, the widow’s continuous and adverse pos- 
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session for more than twelve years barred the suit. 
Cocnrank v. HURROSOONDERY DEDIA 
[4 W. R., P. C., 103: 6 Moore’s I. A., 404 


25. ————- Adverse possession.—Joint 
entry of names.—In a suit by a Hindu widow for a 
declaration of right and title to dhurmutter land of 
which she asserted she had always been in posses- 
sion, but which defendant had got registered in his 
own name as well as in hers, and claimed to have 
been in possession of with his father since the death 
of the husband,-—Held that the entry of plaintiffs 
name conjointly with defendant’s was a declaration 
of at least joint title such as nullified a plea of bar 
by limitation by adverse possession. DREPO DEBIA 
v2 GOBINDO DEB . ; - lOW.R., 42 


26. ————— Suit by widow for share on 
partition of husband’s estate.—Adverse possession. 
—In a partition suit by a widow for the recovery of her 
husband’s share of property, held during his lifetime 
jointly with his brother, although such suit be 
brought more than twelve years after her husband’s 
death, her claim is not barred by the Statute of 
Limitations, unless the brother has for a period of 
twelve years before suit held adversely to her. 
KISTOMONEE CHOWDHRY v. SIBCHUNDER CHOW- 
DHRY ; - Marsh., 196:1 Hay, 473 


27. Adverse possession.—A 
Hindu of Tirhoot died in 1849, leaving two widows 
and a brother. A compromise was made by the 
three, whereby they agreed that the brother should 
remain in possession of the property left by the 
deceased, and that some land should be assigned to 
the widows for maintenance. The elder widow died 
in 1867, and the younger sued the heirs of the brother 
for recovery of possession of the property. The de- 
fence set up was that the suit was barred by limit- 
ation, as her cause of action arose not on the death 
of her co-widow, but on the death of her husband. 
Held that, as to recovery of possession of a moiety 
of the property, the cause of action arose on the 
death of the co-widow; that the possession of the 
elder widow was not adverse to the younger widow, 
as the elder widow was permitted to enjoy the pos- 
session of the husband’s property during her lifetime, 
the younger widow recciving au allowance from the 
profits of the estate. InvuUBANsI KUNWAR v. GRI- 





BHIKUN KUNWAR . - SB.L.R,, A. C,, 289 
8S. C. JUDOOBANSEE KOER v. GIRBHIRUN KoER 

{12 W. R., 158 

28. Hindu widow.— Adopted 


son.— Possession.—A Hindu died after leaving direc- 
tions to hia widow to adopt a son. Upon a partition 
of the joint property amongst his brothers and widow, 
a certuin property was allotted to his widow as her 
share of the joint property. Afterwards, in 1849, 
his brothers dispossessed the widow. In 1851 she 
adopted a son, who attained his majority in 18665, 
and in 1866 instituted the present suit for posses- 
sion of the property. Held that the suit was barred 
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by lapse of time. Goninp CHANDRA SARMA MaAzooM- 
DAR v. ANAND MOHAN SakMA MAzooMDAR 
[2 B.1L. R., A. C., 318 


29, ——_—_—_-———_——— Two sisters, B. and P., not 
being heirs, took possession of ancestral property as 
heirs on the death of their mother H. After a few 
years they quarrelled, P. adopted a son, and executed 
aw deed of gift in his favour. 2. claimed the whole 
property through her deceased husband as heir of 2. 
M., who, again, was heir of the maternal unele, on 
whose death H. had succeeded. Held that, in tho ab- 
sence of any agreement creating a life-cstate in favour 
of the two sisters, the cause of action of the collateral 
heirs arose from the time that P. quarrelled with her 
sister and adopted a son. BuNGSKEDUUR (1H08R 
vw. TARINER CHUEN SINGH . . SW.R,, 105 


SHAMA SOONDERY DOSSEA vo. TARINEB CHURN 
SING 4 . . . & W.R,, 104 


30, ————— Impartisle semindari.— 
Succession.—Adverse possession by one branch of 
family.—Upon tho death of @. in 1829, the imparti- 
ble zemindari of Sivaganga, which had been acquired 
by him, was taken possession of by the representative 


-of his elder brother, O., from whom it was recovered 


by K., the daughter of G@., in 1868 by suit. From 
that date until her death in 1877, the estate re- 
mained in the possession of K. It was subsequently 
recovered by suit from her sons by the defendant (the 
son of her elder sister), as being the eldest surviving 
grandson of G. The plaintiff, alleging that he was 
the third son of ¥., who was the second son of G@. 
by his wife JZ, and that he and not the defendant 
was the cldest surviving grandson of G., suelin 1881 
to recover the estate from the defendant. Admitting 
that he was born in the lifetime of G., the plaintiff 
pleaded that it was not open to him to suc for tho 
estate until the year 1870, when his father, his older 
brothers, and a son of his father’s elder brother had 
all died. Zfeld that from 1829 limitation began and 
continued to run against the descendants of AM, 


VIJAYASAMI v. PeRiAsAMI. I, L. R., 7 Mad, 242 


31. Widow in possession of 
estale for dower,—Suit by heirs for possession.—Adq- 
verse possession.— If a Mahomedan widow, without 
the consent of the heirs, takes possession of her hus- 
band’s estate in satisfaction of her dower, and conti- 
nues to hold it for forty years, the heirs of her husband 
cannot intervene; and their claim must be brought 
within twelve years, unless they prove that the posses- 
sion of the widow as to their shares was permissive or 
fiduciary possession. OoMRkAO Beaum v. Hamip 
JAN . é ‘ ° : -. & Agra, 279 


32. Suit for possession of 
jungle lands.— Evidence of ownership.—In a suit for 
possession of jungle lands, where there is no proof of 
acts of ownership having been exercised on either 
side, possession must be presumed to have continued 
with the person to whom they rightfully belong. A 
suit, therefore, held not to be barred even if plaintiffs 
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tion.— Bombay Act I of 1865, s. 34.—“ Oontra non 
valentem agera non currit prescriptio,’ Application 
of.—In the year 1806-7 the Peshwas attached cer- 
tain vatan lands belonging to the plaintiff’s family. 
The attachment continued till the year 1866, when 
the British Government made them khalsa, or re- 
sumed them. The defendant in the meanwhile en- 
tered upon them as tenant to the Government, and 
paid assessmont thereon. In the year 1871 the 
lands were ordered to be restored to the plaintiffs, 
After this order of restoration the plaintiffs brought 
a suit against their coparceners for partition, and 
obtained a decree, In the execution of this decree 
they were obstructed by the defendant, who claim- 
ed the lands as his own. The plaintiffs thereupon 
brought a suit against the defendant in 1881 to cjert 
tho defendant and to obtain possession of the lards, 
Tho Court of first instance held the plaintiffs entitled 
merely to such assessment as might remain after 
paymont of judi to Government. It further held 
that the defendant’s possession had become adverse 
to tho plaintiffs, as the latter did not bring their suit 
within twelve years from the resumption of the lands 
by Government in 1866, ».uce which time the defend- 
ant was to be considcred us tenant or occupant under 
Government. From this decree the plaintiffs appeal- 
ed, and the lower Appellate Court was of opinion that 
by the order of restoration the plaintiffs were restored 
to the right of such asscsmnent as was left after 
deduction of judi, and that their claim to that even 
was barred, as it was brought aftor twelve years from 
the date of resuinption. On appeal to the High 
Court,—Held, restoring the decree of the Court of 
first instance, that the claim of the plaintiffs was not 
barred. After the attachment of the lands in dis- 
pute, the Peshwa’s (tovernment held the same as con- 
structive trustees for the pluintiffs, and when that 
Government was succseded by the British Government 
the same relation continued, The British Govern- 
ment, having succeeded to the trust, continued to 
hold as trustee for the family of the plaintiffs; their 
possession, therefore, could not be made adverse 
by intimation or notico to the plaintiffs. It was not 
found that the defendant held the lands before the 
attachment by the Peshwas, and the British Govern- 
ment could not, as guardian or bailiff for the real 
owners, the plaintiffs, put the defendant into a better 
position than their own, The plaintiffs’ right having 
never been extinguished, had the same legal force in 
1870, when the lands were restored, as it had before 
attachment in 1806. From 1871 onwards the plain- 
tiffs could act; and as the suit was commenced within 
the term computed from that time, it was not barred 
—the inability of the plaintiffs to sue before 1871 
falling within the purview of the maxim contra nos 
valentem agere non currit prascriptio. It was con- 
tended for the defendant that section 34 of Bombay 
Act I of 1805 applied in the present case. Held that, 
if it could apply, it would apply only in the sense 
of limiting the rights acquired under the Collector’s 
management to the term of that management, and 
nothing further, Tuxagam vo. SUJANGIR (ivRU 

[I. L. R., 8 Bom., 585 
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21, ————_—_———-_ Adverse possession.—A. 
became a bairagi and went on a pilgrimage. He 
alleged that before his departure he made over his 
property to B., on the condition that it should revert 
to hin on his return. B. sold it to C. Upon his 
return after soveral years, A. claimed the property 
from C., who refused to give up possession. D. pur- 
chased .’s rights, and then sued the widow of C. to 
obtain possession. She denicd that the property was 
made over to B. upon trust for 4. on his return, and 
contended that the suit was barred under clause 12 
of section 1 of Act XIV of 1859. The lower Appel- 
late Court held that it was not barred, on the 
ground that B.’s possession was not adverse. On 
special appeal, the case was remanded, that it might 
be found whether B. had been in possession in trust 
for A., or adversely to him, for more than twelve 


years, JAGANNATH PAL vo, BIDYANAND 
(lB LR, A.C. 114: 10 W. R., 172 
22. Suit for possession.— 


Interrupted adverse possession.—In a suit to recover 
possession of immoveable property, the defence was 
adverse possession for more than twelve years, except 
for two short periods, during which plaintiffs had 
been put in possession by a Civil Court: first, under 
a decree of the High Court between the same parties, 
but that they had been dispossessed upon that decree 
being reversed on review ; and second, under a mis- 
conception, by the Principal Sudder Ameen, of 
another order of the High Court, in another suit 
between the same parties ; but that they had again 
been dispossessed after appeal by defendant to the 
High Court. Held, per Locu, J. (GLOVER, J., 
dissenting), that plaintiff's possession during those 
two periods was not bond fide, and that the suit was 
barred. Mati SINGH v, LILANAND SINGH 

(2B. L. RK. A.C. 173 


S. C. Mores SINGH v. LEELANUND SINGH 
{11 W. R., 49 





23. Adverse possession,—Ad- 
mission of lumberdar to partition.—Where the lum- 
berdar had clearly admitted in the wajib-ul-urz that 
there were shareholders paying the Governinent re- 
venue through him, who cultivated sir land, al- 
though at the time he, the lumnberdar, has had sole 
right to the profit and loss,—Zfeld that the claim of 
the shareholders to definition of their shares was not 
lost. Mgutas Sinai o. Pusma . 8 Agra, 241 


24. Adverse possession.—In- 
solvency.—Suit by the official assignee of a deceased 
insolvent to recover a talook conveyed (several years 
before his insolvency) by the insolvent, who was sole 
or chief acting executor of his father-in-law’s will, 
as a security for his own debt to his father-in-law, 
not to any other person in trust for the benefit of 
any parties who might be entitled to the estate, but 
to the insolvent’s wife, who was the tenant for life of 
the residue. Held that, in the absence of any proof 
of fraud, the widow’s coutinuous and adverse pos- 








( 38417 ) 


LIMITATION ACT, 1877, art. 144—conti- 


nued. 
2. ADVERSE POSSESSION—continued. 


session for more than twelve years barred the suit. 
CocHRANE v. HURROSOONDERY Denia 
[4 W. R., P. C., 103: 6 Moore’s I. A., 4904 


25, ———— Adverse possession.—Joint 
entry of names.—In a suit by a Hindu widow for a 
declaration of right and title to dhurmutter land of 
which she asserted she had always been in posses- 
sion, but which defendant had got registered in his 
own name as well as in hers, and claimed to have 
been in possession of with bis father since the death 
of the husband,—Hedd that the entry of plaintiff's 
name conjointly with defendant's was a declaration 
of at least joint title such as nullified a plea of bar 
by limitation by adverse possession, DxEPO DEBIA 
» GoBINDO DEB ‘ ‘ - IOW.R.,, 42 


28. ——— Suit by widow for share on 
partition of husband’s estate.—Adverse possession, 
—In a partition suit by a widow for the recovery of her 
husband's share of property, held during his lifetime 
jointly with his brother, although such suit be 
brought more than twelve years after her husband’s 
death, her claim is not barred by the Statute of 
Limitations, unless the brother has for a period of 
twelve years before suit held adversely to her, 
KISTOMONEE CHOWDHRY v. SIDCHUNDER Cuow- 
DURY . ‘ . Marsh., 196:1 Hay, 473 


27. Adverse possession.—A 
Hindu of Tirhoot died in 1849, leaving two widows 
and a brother, A compromise was made by the 
three, whereby they agreed that the brother should 
remain in possession of the property left by the 
deceased, and that some land should be assigned to 
the widows for maintenance. The elder widow died 
in 1867, and the younger sued the heirs of the brother 
for recovery of possession of the property. The de- 
fence set up was that the suit was barred hy limit- 
ution, as her cause of action arose not on the death 
of her co-widow, but on the death of her husband. 
Held that, as to recovery of possession of a moicty 
of the property, the cause of action arose on the 
death of the co-widow; that the possession of the 
elder widow was not adverse to the younger widow, 
as the elder widow was permitted to enjoy the pos- 
session of the husband’s property during her lifetime, 
the younger widow receiving au allowance from the 
profits of the estate. INDUBANSI KUNWAB 1. GRI- 
BHIRUN KUNWAR . - SBL.R,, A. C,, 289 


S. C. JODOOBANSEE KoOER v. GIRBHIRUN KOEN 
[12 W. R., 168 








28. Hindu widow,—Adopted 
son.— Possession.—A Hindu died after leaving diree- 
tions to his widow to adopt a son. Upon a partition 
of the joint property amongst his brothers and widow, 
a certain property was allotted to his widow as her 
share of the joint property. Afterwards, in 1849, 
his brothers dispossessed the widow. In 1851 she 
adopted a son, who attained his majority in 18665, 
and in 1866 instituted the present suit for posses- 
sion of the property. IZeld that the suit was barred 
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by lapse of time. Gouinp CHANDRA SARMA MAzoomM- 
DAR v. ANAND MOHAN SakMA MAZOOMDAR 
[2B.L. R., A. C., 318 


29°, ——_——_—_—_———— Two sistors, B. and P., not 
being heirs, took possession of ancestral property as 
heirs on the death of their mother 2Z, After a few 
years they quarrelled, 2. adopted a son, and executed 
vw deed of gift in his favour. 2. claimed the whole 
property through her deceased husband as heir of 2B. 
M., who, again, was heir of the maternal unele, on 
whose death H. had succeeded. Held that, in the ab- 
sence of any agreement creating a life-estate in favour 
of the two sisters, the cause of action of the collateral 
heirs arose from the time that 2. quarrelled with her 
sister and adopted a son. BuNnaskEpuuR GHOSE 
v. TARINEE ChuxN SINGH . . 3 W.R., 1905 


SuaAMA SOONDERY DOosseA vo. Tanrinegs CHURN 
SINGH ; ‘ ‘ . &W.R,, 104 


30. Impartible semindari.— 
Succession.—Adverse possession by one branch of 
family.—Upon the death of @. in 1829, the impurti- 
ble zemindari of Sivaganga, which had been acquired 
by him, was taken possession of by the representative 
-o£ his elder brother, O., from whom it was recovered 
by K., the daughter of G., in 186% by suit. From 
that date until her death in 1877, the estate re- 
mained in the possession of A. It was subsequently 
recovered by suit from her sons by the defendant (the 
son of her clder sister), as being the eldest surviving 
grandson of G. The plaintiff, alleging that he was 
the third son of ., who was the second son of G. 
by his wife 24, and that he and not the defendant 
was the eldest surviving grandson of G., suelin 1881 
to recover the estate from the defendant. Admitting 
that he was born in the lifetime of G., the plaintiff 
pleaded that it was not open to him to sue for the 
estate until the year 1870, when his father, his elder 
brothers, and a son of his father’s elder brother had 
all died. eld that from 1829 limitation began and 
continued to run against the descendants of MM 
VIJAYASAMI 0. PeRiAsAMI. I. L. R., 7 Mad, 242 


31. — Widow tn possession of 
estate for dower,—Suit by heirs for possession.——Ad- 
verse possession.—lf a» Mahoiwnedan widow, without 
the consent of the heirs, takes possession cf her huge 
band’s estate in satisfaction of her dower, and conti- 
nues to hold it for forty years, the heirs of her husband 
cannot intervene; and their claim must be brought 
within twelve years, unless they prove that the posses. 
sion of the widow as to their shares was permissive or 
fiduciary possession. OUomkAO Begum v. Hamp 
JAN . . ‘ . : - 3 Agra, 270 





32. ————_—_—_——_ Sut for possession of 
jungle lands.— Evidence of ownership.—In a suit for 
possession of Jungle lands, where there is no proof of 
acts of ownership having been exercised on either 
side, possession must be presumed to have continued 
with the person to whom they rightfully belong. A 
suit, tlerefure, held not to be barred even if plaintiffs 
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failed to prove any acts of ownership, unless the de- 
fendants made out a case of twelve years’ adverse pos- 


session. LEELANUND SINGH v. BASHEEROONISSA 
(16 W. R., 102 
See SUNNUD ALI 0. KURIMOONISSA 
[9 W. R., 124 
Mooocnesr Ram MasHes v. Bissampnvur Roy 
CHOWDHBY . : . 24 W.R., 410 
33, Possession of ijaradar. 


Eject of dispussession on zemindar.—The zemindar 
gr owner is bound by the disposscssion suffered by his 
“jaradur. BRINDABUN CHUNDER SIRCAR CHOWDHEY 
vo. Buooral CuunDER Biswas . 17 W.R., 377 


31. Confirmation of title. — 
Cause of action.—Tho plaintiff sued for contirmation 
of his title to, and for possession of, a jote in the 
Nowabad mehul, deriving his title under a pottah 
"ron the ijaradar, The defendant’s case was that he 
had bought the lands as a talook, and been in 
waseasion accordingly; but finding that the lands 
had been surveyed as a pert of the Nowabad mehal, 
ho took a pottah from the jaradar four years previous 
o the plaintiffs pottah. The defendant’s pottah 
was found to be a forgery. Jfeld that the plaintiff's 
sause of action arose solely from the title set up by 
the defendant under the pottah derived from the 
*jaradar, and not from the date when the defendant 
purchased the lands as a talook. SHANABOODKEN 8. 
NADURVOJUMA . : é . IAW.R,, 44 


35. Lessee under Government. 
— A. claimed certain immoveable property as lessee, 
under a Government settlement made in 1859. B. 
had been in possession for more than twelve years 
before the institution of the suit. Held that the 
quit was barred under clause 12 of section 1. Asu 
Miao. Rasu Mia 

(IB. LR, A.C. 34: 10 W. R,, 76 


38. Landlord and tenant.— 
Suit for possession.— Cause of action.—The plaintiff 
stated that in the yoar 1862 he purchased a talook in 
which some of the defendants then held an ijara for 
a term of years expiring in 1868. The talook had 
previously been a khas mehal in the possession of the 
Government, and was bought by the plaintiff at an 
suction sale held by the Collector. The plaintiff also 
stated that the ijaradar defendants, in collusion with 
the other defendants, had continued in possession of 
the lands held in ijara after the term of the ijara had 
expired, and had refused to give up possession there- 
of to the plaintiff. The Judge of the lower Appel- 
late Court found that the defendants (other than the 
ijaradars) had been in possession previously to the 
eagle in 1862, and he also found that there was no evi- 
dence to support the charge of collusion with the 
ijaradar defendants. He therefore dismissed the 
suit (which was brought in 188U) on the ground of 
limitation. Held, on second appeal, that the plain- 
tiff’s cause of action arose on the expiration of the 
ijara, and that the suit, whether governed by article 
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189 or 144 of the Limitation Act, Act XV of 1877, 
was not barred on the ground of limitation. Woo- 
mesh Chunder Goopto v. Raj Narain Roy, 10 W. 
R., 15, cited. Kuisoyxa Gosinp Daur v. Haris 
CuuEN Duvur 

(I. L, R., 9 Cale., 8367: 12 C. L. R., 19 


37. Landlord and tenant.— 
Adverse possession.—Trespasser.—A defendant has a 
right to set up the plea of tenancy and at the same 
time to rely on the Statute of Limitations. The plain- 
tiff sued to recover possession of certain land. The 
defendant pleaded that it was included in a perma- 
nent lease granted to him in 1849 by the plaintiff's 
predecessor in title, and that the suit was barred by 
the Law of Limitation. It was found at the hearing 
that the land was not included in the lease. It ap- 
peared that there were disputes between the partics 
about the land since 1856, each asserting his own 
right to it. It was contended for the plaintiff that 
Inasmuch as the defendant had claimed the land as a 
tenant, his possession was not adverse under article 
144 of the Limitation Act, XV of 1877. Held that, 
under the circumstances, the defendant’s possession 
was adverse. The defendant was a trespasser, setting 
up & pretended tenancy which the plaintiff denied 
throughout. The case, therefore, was to be regarded 
as one against a trespasser, and not as one between 
landlord and tenant. Dinomoney Dabea v. Doorga- 
persad Mozoomdar, 12 B. L. R., 274, followed; and 
Lekaitne Gowrz Kumari v. Bengal Coal Company, 
12 B. L. R., 282, note, distinguished. Matp1n Sarpa 
v. NAGAPA 7 . . LL.B. 7 Bom., 96 





38,0 ——_—_—_———_———._ Adverse  possession.— 
Landlord and tenant.—The plaintiffs sued for pos- 
session of a third share in certain immoveable pro- 
perty, alleging that they were entitled to it under an 
agreement dated the 1st December 1848, and exe- 
cuted by one Balaji, deceased. By that document 
Balaji appointed as successors to his estate, after his 
death, three persons, B., R. (plaintiff’s father), and 
S., on condition that they should maintain him dur- 
ing the remainder of his life, pay off his debts, and 
perform his obsequies. Accordingly one of the three 
donees, B., lived with Balaji, and managed the pro- 
perty. Balaji died in 1852. B. continued to manage 
the property till his own death in 1865, when B.’s 
eldest son took up the management, and he and the 
other heirs of 8B. subsequently sold a portion of the 
property. The suit was principally against the sons 
and heirs of B. and the purchaser. The pluint was 
filed on the 8th September 1873, and alleged (inter 
alia) that B. managed the property as trustee. The 
defence substantially was that B. held it exclusively 
as owner and not as trustec, and that the suit was 
barred by limitation. Both the lower Courts dismiss- 
ed the suit as barred by limitation, holding that B.’s 
possession was adverse, and that 2. had no possession 
or enjoyment within twelve years previously to the 
institution of the suit. On appeal to the High Court, 
—Held that R.’s possession, whether it commenced 
before the‘death or only on the death of Balaji, was 
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held, after that event, consistently with and in fulfil- 
ment of the agreement. B. having entered into pos- 
session and been left in possession in the first instance 
in accordance with the contract, could not change the 
character of the possession by his mere will. He did 
not intimate to &. or S. that he repudiated the con- 
tract and intended to go into possession in opposition 
to ‘any rights which they might assert. As he en- 
tered and continued to hold in a character consistent 
with the subsistence of their rights, they were never 
called on to eject him, or by any other process to 
establish rights which were not denied. While there 
subsisted any contract, express or implied, between 
the parties in and out of possession to which the pos- 
session might be referred as legal and proper, it 
could not be pronounced adverse. DADOBA v. KRIsu- 
NA : é . LLR, 7 Bom, 34 


TATIA v. SADASHIV . LLR, 7 Bom., 40 


39. Ijaradar, Dispossession of. 
— Adverse possession —Zemindar, Suil by.—Posses- 
sion taken by a trespasser during the currency of an 
ijara lease does not become adverse to the zemindar 
(lessor) until upon the expiration of the term, and a 
suit. for possession may be brought within twelve 
years of that date under the provisions of article 144 
of the Limitation Act. AKrishaa Gobind Dhur v. 
Hari Churn Dhur, [. L. R., 9 Cale., 367, followed, 
SWARAT SUNDARI Dania v, Buono Persnap KHAN 
CHOWDHURI ° : I. L. R., 13 Cale., 101 


40. Adverse possession of li- 
miled interest in land.~The manager of a Nambudri 
family in Malabar having demised certain land on 
kuna in 1868, was removed from his position as 
inanayer in 1875. In 1883 his successor sued to 
eject the kanam-holders, eld that the suit was 
baried by limitation, Mapitava », NARAYANA 

[1.L. R., 9 Mad., 244 


41. Adverse possession.— An 
outside person claiming an interest in an estate to- 
gether with an undivided family.—Inheritance to 
such otoners.—Ina family of three undivided brothers, 
an estate was purchased by the eldest as manager, on 
whose application a fourth party, a sister’s husband, 
was recorded in the revenue records as @ co-proprietor 
with them. The latter, even if he by joining in the 
purchase had become entitled to an undivided fourth 
share in the estate, did not thereby become a member 
of the undivided family; and the members of it 
would not have had a right to succeed to his fourth 
share, which would have descended to his own heirs; 
the other three fourths which he would not have in- 
herited going by survivorship among the members of 
the family. A son of the eldest brother obtained, by 
the deaths of his father and uncles, sole possession of 
the whole estate. Held that he did not take the 
one fourth share above mentioned by any right of in- 
heritance, and that in the absence of proof that his 
possession of it was by authority of the fourth record- 
ed co-proprietor, his possession must be presumed to 
have been adverse to the latter and to any one claim- 
ing through him. It followed that a suit to obtain 
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from those claiming through the son, who was now 
dead, the one fourth share, brought more than twelve 
years after possession taken by the son, by a pur- 
chaser relying on a title through the fourth co-pro- 
prietor, was barred by limitation under article 144 of 
the second schedule of Act XV of 1877. RamaLakK- 
SHAMMA v. RaMANNA . LL. R., 9 Mad., 482 


S. C. CoLtector OF GODAVERY ». ADDANKI Ra- 
MANWA PANTULU . LR181. A. 147 


42. ———__-———— Suit for possession.—On 
the 7th December 1863, 4., in execution of his deeree, 
purchased and obtained symbolical possession of a 
certain 4 annas share, the property of his judgment- 
debtor. The 4 annas share was at the time under a 
mortgage to B., who happened to be in possession of 
the share as lessee. The term of the lease expired in 
1870 or 1871. .4., C, and D., who were members of 
a Hindu joint family, afterwards came to a partition 
of their common estate in: which was included the 
4 annas shore, and one of them, 22., sold his share in 
the 4annas to B., who, on the 22nd Decomber 187), 
purchased it in the name of A.B. then brought a 
suit to enforce his mortgage against #, the heir of 
his mortgagor, and on the 8th December 1873 ob- 
tained a decree, which on special appeal was con- 
firmed by the High Court on the 2tst$ Decomber 
1875. On the 6th December 1875, 4., C, and A. had 
brought a suit for the possession of the 4 aunag share 
against one Mukund Kishore, who had wrongfully 
taken possession of the property in 1870 or 1871, 
soou after the expiration of the lease to B. The suit 
was finally decided in their favour on the 29th July 
1879, Inthe meantime,—that is, somewhere in 1876, 
— RB. had contrived to take possession of the whole 
share. In L883 symbolical possession was obtained 
under the decree of the 29th July. 2B, then executed 
his mortgage decree, and attached the 4 annus shire, 
excluding the portion whieh stood in the name of his 
benamidar. Z., the heir of .4., having failed to 
make good his claim to a share of the property in the 
execution proceedings, now brought # suit for posses- 
sion against B.on the 19th July I8S4. Held that 
the suit, having been brought within twelve years 
from the date of the fraudulent possession by 2B., was 
in time, and fell under article 144 of the Limitation 
Act. Kam Kismork GANGAPADILYA 0. BANDIKABA- 
TAN Tewant Cuownuky . 1. L. BR. 18 Cale, 208 


43. Suit to recover pusseasion 
from mortgagees.—The defendant was in possession 
of three fields (Survey Nos, 222, 360, 372) as mort- 
gagee under mortgages exccutad by one G., who was 
the plaintiff's guru and his predecessor in office as 
juirgam or presiding Lingayut priest of the math. 
G. died in 1874, and the present suit was brought in 
1882 to recover possession of the fields on the ground 
that G. was not competent to alienate them. ‘T'wo of 
these fields had been originally mortgaged by G. to 
one §. in 1863. In ae 1866 a fresh loan on the 
security of the same land wag obtained from D., the 
son of S., and the first mortgage deed was then 
superseded by one executed in favour of D. In 1871 
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dismissal of the appeal in 1863. Manwar ALI ». 
ANNODAPERSAD RAI 

[I. L. R., 6 Calc., 644:6 C. L. R., 71 

L. R., 71. A. 1 


55. ——_——_————_ Sut by trustee to recover 
temple lands.— Possession for twelve years by party 
claiming to be trustee—The defendant purchased 
from one of the two co-trustees of a temple the right 
to manage the affuirs of the temple and enjoy certain 
land which formed the endowment of the temple, and 
hold possession of the land for more than twelve 
years. Held that a suit by the other trustee to 
recover the land was barred by limitation. Kannan 
vw. NILAKANDAN : . LLR, 7 Mad., 337 


56, ——__—_————_ Cause of action.— Suit far 
accretions to tenure.—The cause of action in respect 
of accretions accrues from their formation and deli- 
very to the defendant, and a suit brought after twelve 
yours from that time is barred. Lucumux NaRain 
SHANA v. JUTADHAREEK HOLDAR 7 W. R., 89 


Upheld on review in Doy:mMoyzE Dosszx v. Luon- 
MEE NARAIN SHAHA . ‘ - TW.R., 467 


$7. Suit for division of lands 
according to custom established in former suit,— 
Establishment of right.—A co-owner of village lands 
sucd in 1861 to have them divided among the vil- 
lagers according to a custom (last observed in 1835) 
that at the expiration of every twelve years the lands 
should be redistributed by lot among the co-owners, 
and to have two of the shares delivered to him as one 
of such co-owners, In 1851 another co-owner had, 
in a suit to which some only of the present defend- 
ants were parties, obtained a decree for the periodical 
allotment of the lands; and in 1853 such decree, 
which clearly recognised the existence and validity 
of the custom, was affirmed on appeal. Held that 
hitigation which commenced in 1851 was sufficient to 
prevent the Law of Limitation from barring the 
plaintiff’s right to sue, and that the circumstance 
that some only of the present defendants were partics 
to such litigation could make no difference with re- 
gard to the limitation bar. Quere,—W hether, in the 
absence of such litigation, the Law of Limitation 
would have been a bar. VENKATASVAMI NAYAK- 
KAN 0. SUBBA Rav. SANKABA SUBBAIYAN v. SUBBA 
Rav P : ° ° . - 2Madl 


58, ———_—_—_—_—_— Suit for possession by 
avoidance of sale-deed.— Cause of action.— Adverse 
possession,—The suit was instituted on the 17th of 
February 1874, the plaintiff claiming the possession 
of his deceased brother’s share in the joint ancestral 
estate, by avoidance of a sale-deed, dated the 14th 
of May 1859, on the avermont that he and his 
brother had mortgaged the estate, the mortgagees 
taking possession ; that after his brother’s death the 
defendant .¥., his widow, had made a sale of the 
share in favour of the defendant B., who had redeem- 
ed the mortgage about tive years before suit and 
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second marriage, had lost her interest in the share. 
It was held that the suit was barred by limitation 
under article 145, second schedule, Act [X of 1871, 
reckoning the period from the date of the sale, from 
which date B. began to hold adversely to the plain- 
tiff, GoBARDHAN v. BatmukKann . 7 N. W., 349 


598. Act IX of 1874, art, 93. 
—Suit to set aside deed and for possesston.—Ou the 
death of 4., his property was taken possession of by 
C. under an alleged deed of sale from A. Held that 
a suit by 4.’s heir for possession and to set aside the 
deed was governed by Act IX of 1871, schedule II, 
clause 145, and not by clause 93. TRILOocHUN Cuat- 
TAPADHYA v. NOBOKISHORE GNUTTUCK 

[2 Cc. L. R., 10 


60. ———__—_—_— Suit for cancellation of 
deed of sale.—Pluintiff sued for cancellation of the 
sale of certain lands made to defendants in 1841. 
In 1843 defendants executed an agreement (A.) to 
plaintiff, giving her a right of re-purchase. ‘The 
languaye of the document was—“ Jf you and your 
posterity pay in a lump the 175 rupees, we will hand 
over the lands to you.” Upon the question of limit- 
ation,—Held, in special appeal, that the plaintiff's 
claim was barred, more than twelve years from the 
date of the cause of action (1843 at latest) having 
elapsed before suit. WENKAPPA CHRTTI 0. AKKU 
(7 Mad., 219 


61, ——_—_—_—__ and art. 91.—Suit for 
possession of immoveable property.—Suit for can- 
cellation of instrument,—The purchasers at a sale in 
execution of decree of land sued to set aside an in- 
strument of usufructuary mortgage of the land exe- 
cuted by the judgment-debtor before the sale, and 
for possession of the land, alleging that the mortgage 
was fraudulent and collusive. Held that, us the 
main and substantial relief sought was the recovery 
of possession of immoveable property from persons 
trespassing on it under the title of a fictitious mort- 
gage, and the declaration of the invalidity of the de- 
fendants’ pretensions was no more than an incidental 
step in the assertion of the plaintiffs’ title and right 
to possession, the limitation of twelve years wus ap- 
plicable to the suit. Tawangar Al v. Kura Mal, 
IL. B.,3 All, 394; 8, A. No. 432 of 1882, decided 
the llth August 1882, Weekly Notes, All., 1882, 
p. 173; Sobha Pandey v. Sahodra Bibi, I. L. R., 5 
All., 322; Ramausar Pandey v. Raghubar Jati, I. 
L. R., 5 All., 490; Uma Shankar vy. Kalka Prasad, 
LL. R., 6 All, 75 ; and the judgment of Strareur, 
J., in Hazara Lal vy. Jadaun Singh, f. LD. RB. 5 All, 
76, followed. Bhawani Prasad v. Bisheshar Prasad, 
I. L. 2.3 All, 846 ; and Ashgar Ali v. Makammad 
Zainulatdin, I. L. R., 5 All., 673, distinguished. 
IKRAM SINGH v. INTIZAM ALI 

(I. L. R., 6 All, 260 


63, ——_—__—__—__ and art. 44.— Omission 
to sue within due time to set uside instrument affect- 
tng tmmoreable property.— Suit to recover property. 


obtainod possession; and that Af, having made o | Where a certain period is allowed by the Law of 
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Limitation within which an instrument affecting a 
person’s rights or immoveable property must be im- 
pugued, and the person whose rights or property are 
affected fails to hnpugn such instrument within that 
period,— Held that he will not be precluded from 
availing himself of the longer period allowed for the 
recovery of immovable property, provided that he can 
prove that such instrument is null and void so far as 
his interests are concerned, RaGHuBAR DyaL Sato 
vw. Butxya Lau MIssEx I. L. R., 12 Calc., 69 


Agreement not to exe- 
cute decree.—Wrongful execution in breach of 
agreement.-— Deed of conditional sale.—Disavowal 
of trust.—The plaintiff sued in 1875 to recover pos- 
session of immoveable property which the defendant 
had obtained in 1873, in execution of an ex parte 
decree dated the 8th June 1861.0 That decree was 
founded on a deed purporting to be a deed of condi- 
tional sale, dated the 24th December 1853, executed 
by the plaintiff in favour of the defendant. The 
plaintiff alleged that the deed was executed in order 
to protect the property against the claims of plain- 
tiff’s son, and the plaintiff sought to set it aside on 
account of defendant’s bicach of an agreement, dated 
the 16th January 1856, whereby the defendant. sti- 
pulated that plaintiff’s possession should not be dis- 
turbed. The defendant, tater alia, pleaded the bar of 
limitation against plaintiff’s suit. eld that the 
suit was not barred by limitation, as plaintiffs cause 
of action only arose when defendant first: practicully 
disavowed the trust by seeking more than nominal 
exccution of decree, Pakam Sinan v, LaLst Mau 

(I. L. R.,1 AlL, 403 


64. Suit for recovery of en- 
dowed property.—In 1801 the shebait and proprietor 
of the gudi of a debsheba at K. alienated part of 
the land by deed of gift to B. for the purpose of 
founding a sheba at C., which was accordingly done. 
In 1823 the then shebait of the debsheba at K. insti- 
tuted a suit for the recovery of the alienated lands 
against the then shebuit of the sheba at C., and in 
that suit it was declared that the sheba was indepcn- 
dent of the debsheba, and the then plaintiff was re- 
ferred to a regular suit. In 1861 the then shebait 
of the debsheba brought a suit for recovery of the 
lands against the then shebait of the sheba.  JLeld 
that the suit, not having been instituted until after 
the lapse of more than twelve years from the plain- 
tiff’s succession to the sheba, was barred by the 
Statute of Limitations. Semble,—That the Statute 
of Limitations, Bengal Regulation III of 1798, 





barred the suit twelve years after the death of 4.° 


KIssNONUND ASHBOM DUNDY v. NURSINGH Daag 
BYRAGEE . . ‘ ‘ Marsh., 485 


65. —— Religious endowment.— 
Sale of trust property in erecuttun.— Suit by trustee 
to recover the property.—In execution of decrees 
against the plaintiff, as the representative of his de. 
cecased father aud brother, certain lands were sould to 
the tiret defendant. The plaintiff sued tu recover 
them, alleging that the former owner of the lands 
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had assigned them to his (the plaintiff’s) brother and 
himself (the plaintiff) and their descendants by a 
deed of gift to perpetuate the worship of the donor’s 
household idol. #/eld that the plaintiff was entitled 
to recover the property. Tho gift was a valid one 
creating a religious endowment under the Hindu law: 
and that tho plaintiff's suit was not to set aside the 
sale, but was one by the trustee of the ondowment to 
recover the property to which the limitation of 
twelve ycars was applicable. Rura JAGSHBT », 
KRISHNAJ1 GOVIND . . LL. R., 9 Bom., 169 


66. ——___— Suit by mirasidar to re- 
cover land resigned tu Government by his ancestor. 
— Cause of action.—In a suit brought by a mirasidar 
to recover possession of miras land, which his ances« 
tor had resigned to Government, against a holder to 
whom Government had subsequently granted it, it 
was held that the Statute of Limitations commenced 
to run against the mirasidar and his heirs from the 
time the miras was signed, and not from the date of 
the subsequent grant of it by Government. ‘To the 
validity of the registration of miras Innd by a mirasi- 
dar to Government the consent of his heirs is not 
requisite, ARJUNA VALAD Buiva v. BHAVAN VALAD 
. 4Bom,, A. C,, 183 


67, ——_——___—_—_——._ Suit by mirasidar to re- 
cover tenure relinquished and taken up by another.— 
Where a mirasidar left his miras in 1850 without 
executing a razinainah resigning it, and the miras 
lny waste until 1855, when the defendant took it up 
and cultivated it, it was held that the cause of action 
of the mirasidar arose in 18565, when the mirus was 
tuken up by the defendant. LAKSHUMAN RAMJL 9. 
RAMLAL VALAD Manivata  . 6 Bom.,, A. C., 66 


68. Adverse possession.— Mo- 
kurrari title.—-Onus probandi.—Tho plaintiff pur- 
chased a mouzah from the proprietor in 1869, and 
now sued to obtain possession from the defondant, 
who was proved to have held under a ticea lense 
down to 1856, and who now claimed to hold under a 
mokurrari lease, which he said was granted by the 
former proprietor in 1659. The plaintiff failed to 
prove possession by his vendor within twelve years 
of suit brought, and therefore the Courts below 
dismissed hig suit. On special appeal if. was hold 
that the defendant, before succecding on the question 
of limitation, ought to have shown that the plaintiff 
had notice of the mokurrari title set up. he cuse 
was sent back to the Court below to try the validity 
of that title. DHANUK Duan SINGH v. GAP SINGH 

(6 B. L. R., Ap., 161: 15 W. R., 191 


See PRAILLAD SEN vr. Run Banadur Sinecu 
(2B. L. R., P. C. lll: 12 Moore’s I, A., 389 
12 W.R., P. C., 6 


69 Suit to set aside mokurra- 
ri grunt.—Notice of olaim.— Cause of action.—Ina 
suit by the guardian of a minor to recover possession 
of certain lands in her zemindari and to set aside an 
alleged mokurrari grant, the plaintiff's case was that 
tle defendants had held under a ticeca lease, and had 
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wrongfully held on after its expirgtion. The defend- 
ants set up an old mokurrari grant under which they 
claimed to hold in perpetuity upon the payment of a 
fixed rent. The High Court, overruling the decision 
of the first Court upon the Statute of Limitations, 
held, and, in the opinion of the Privy Council, rightly, 
that the statute docs not begin to run in favour of 
the mokurraridar against the zemindar until the 
latter has had notice that the former claims under a 
mokurrari grant, and such notice was not given in the 
present instance twelve years before the commence- 
ment of the suit. TEKAETNEK GouRA COOMARRE », 
Sazeo COOMARER. . 19 W. R., P. C., 252 


Affirming TEKAITNEE GoOURA COOMAREE 2. 
BencaL Coat CoMPANY 

[138 W. R., 120: 5 B. L. R., 667, note 

12 B.L.R., 282, note 


70. Act IX of 1871, art. 1385.— 
Suit for possession after foreclosure proceedings.— 
Under the Limitation Act of 1871, a mortgagee who 
has taken foreclosure proceedings may bring a suit for 
possession at any time witl.in twelve years from the 
expiration of the year of grace. Article 185, sche- 
dule II of that Act, does not apply to such a case. 
Gurnanatn Dopey v. Ram Monarourn Ram Doxey 

(7C.L. R., 680: I. L. B., 6 Calc., 566, note 


71. ———_————_ Suit by mortgagee for pos- 
session after foreclosure.—In a suit by a mortgagee 
to obtain possession after foreclosure instituted more 
than twelve years after such mortgagee had, upon 
default, become, under the words of the deed, entitled 
to possession, but within twelve years of the date of 
the expiry of the year of grace granted under the fore. 
closure proceeding,— Held, under section 145 of the 
Limitation Act, [IX of 1871, that the period of limit- 
ation must be calculated from the date of the expiry 
of the year of grace, and not from the time when the 
default was firet made. BURMAMOYE DASSEE v. 
DINOBUNDHOO GHOSE IL. R.,6 Calc., 564 

{7 C. L. R., 583 


GurnaraM Dorey ov. Raw Monarvurn Ram Dorry 
(I. L. R., 6 Calc., 566, note: 7 C. L. R., 580 





73. Act ATV of 1877, sch. I, 
art. 135.—Possession ander mortgage.—Under a 
mortgage dead, which by its express terms allows the 
mortgagee a right to take possession upon default by 
the mortgagor in payment of the mortgage-moncy, 
the mortgagee, as absolute owner of the property, has 
twelve years from the time at which his right to pos- 
session commences, in which he may bring his suit 
for possession, But where there is no such stipula- 
tion in the mortgage, the right of the mortgagee to 
take possession does not accrue until after the expira- 
tion of the year of grace. Mopun Monun Cuow- 


DHRXY wv. Asntap ALLY BEPAREE 
(I. L. R., 10 Calc., 68:13 0. L. R., 51 


See DENONAUTH GANGOOLY o. NuRstnaH PrRo- 
uHaAD Dos . JAB. L. R., 87 ; 32 W. R., 90 
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73. Suit to set aside alienation 
by mortgagee.—The cause of action in a suit by a 
mortgagor to set aside an alienation by a mortgagee 
In possession arises from the date of redemption of 
the property by the mortgagor. AbJoopHYA SINGH 
0. GIRDHAREE : ; - 2N. W., 199 





74, —____—_—___—— Suit for redemption against 
person not claiming under mortgagee.—When the 
plaintiff brought the suit for redemption, it was found 
that the defendant, who was in possession, did not 
claim under the mortgagec, and that for more than 
twelve years before the date of the suit he had held 
possession from the Government by a title adverse 
to that of the plaintiff. Held that the claim was 
barred under article 145 of Act [X of 1871. The con- 
tention that so long as the mortgagor is entitled only 
to the equity of redemption there can be no invasion 
of his interest cannot be assented to. There are 
cases in which the rights and interests of the mort- 
gayor and mortgagee are equally invaded, and in such 
cuses the mortgagor must come into Court within the 
time allowed for the recovery from trespassers of in- 
terests inland. AMMU ©. RAMAKRISHNA SASTRI 
(I. L. R., 2 Mad., 2236 


75. Suit to set aside sale after 
conversion from mortgage into sale.-—Where a 
mortgage is subsequently converted into a sale, the 
cause of action in a suit to set it aside arises, not at 
the date of the mortgage, but from the date of the 
sale, and if within twelve years from that date the 
suitis in time. IRADAT KHAN ov. DaBRE DyaL 

[1 Agra, 180 


76, ————__—__—— Adverse possession.—Ob- 
struction to the obtaining possession by a mortgagee 
under his mortgage by persons who, while claiming a 
lien on the property, admitted the mortgagor’s title 
to the property,—Held not to be adverse possession as 


against the mortgagee’s title as purchaser. PuRMA- 
NANDDAS JIWANDAS 0. JAMNABAI 
(I. L. R., 10 Bom., 49 


77. ——_—_—_—_———___ Adverse possession,—Mort- 
gagor and mortgagee.— Suit by mortgagee for posses- 
sion of mortgaged property.— Pre-emption,— Pur- 
chaser for value without nolice.—Under a registered 
deed of mortgage dated in May 1869, the mortgagee had 
a right to immediate possession ; but by arrangement 
between the parties the mortgagors remained in pos- 
session, the right of the mortgagee to obtain posses- 
sion as against them being, however, kept alive. In 
October 1869 the mortgagors sold the property, and 
thereupon one &. brought a suit to enforce the right 
of pre-emption in respect of the sale and obtained a 
decree, and got the property and sold it in 1871 to D. 
In 1883 the mortgagee brought a suit against D. to 
obtain possession under his mortgage. He/d, with 
reference to a plea of adverse possession for more than 
twelve years set up by the defendant, that the posi. 
tion of a person who purchased property by asserting 
a right of pre-emption was not analogous to that of 
an auction-purchaser in execution of a decree, but that 
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such person merely took the place of the original pur- 
chaser and entered into the same contract of sale with 
the vendor that the purchaser was making. There 
was privity between him and the vendor, and he came 
in under the vendor, and his holding must be taken to 
be in acknowledgment of all obligations created by his 
vendor. Anundvo Moyee Dossee v. Dhonendro 
Chunder Mookerjee, 14 Moore’s I. .4., 101: 8 B. L. 
F#., 122, distinguished. DurGa PrasaD v. SHAMBUU 
Natu . f : ‘ I. L. R., 8 All, 86 


78, ———_—_—— Limitation Act, 1871, arts. 
15 and 82.—Suit by minor to set astde alienation 
of property by guardian.—A Hindu family being 
heavily oppressed with debts, ancestral and otherwise, 
the two elder brothers of the family, for themselves 
and as guardian of their minor brother, under Act 
XL of 1858, applied to and obtained from the Dis- 
trict Judge an order under section 18 of the Act for 
the sale of several portions of the ancestral estate, 
and sold the same under registered deeds signed by 
the Judge. Within twelve years after the registra- 
tion, the adopted son of the minor brother brought 
several suits against the purchasers to set aside the 
sales and recover back his share of the property, 
alleging that the two elder brothers had made the 
sile fraudulently and illegally to satisfy personal 
debts of their own, Held that a suit of this nature 
was not a suit to “ set aside an order of a Civil Court” 
under article 15, schedule II of Act IX of 1871; nor 
was ita suit “to cancel or set aside an instruinent not 
otherwise provided for”? under article 82, but that it 
was governed by article 145, Sikuer CHUND vo. DuL- 
PUTTY SINGH 


[1.L. R., 5 Calc. 363: 56 C.L. R,, 374 


79, ———__——_——_- and art. 11.—Suit for 
possession.—Civil Procedure Code (Act VIII of 
1659), 5. 246.—Limitation Act (XV of 1877), 
sch, IT, art. 11.—Where, in consequence of an 
adverse order passed under the provisions of Act 
VILI of 1859, section 246, a suit is [since the Limit- 
ation Act (XV of 1877) came into force] instituted 
to establish the plaintiff’s right to certain property 
and for possession, such suit is not governed by the 
provisions of article 11, schedule I] of Act XV of 
1877, but by the general limitation of twelve years, 
Koylash Chunder Paul Chowdhry v. Preonath Roy 
Chowdhry, I. L. R., 4 Cale., 610 ; Matonginy Dasaee 
v. Chowdhry Junmunjoy Mullick, 25 W. R., 513; 
Joyram Louty. Paniram Dhoba,8 C.L. R., 54 ; and 
Raj Chunder Chatterjee v. Shama Churn Garai, 
10 C. L. B., 435, cited. 
ov. MOHESH CHONDER Borat 

[I. L. R., 9 Cale, 230:11 C. L. R., 363 


Bissesscok Buvueer v. Muri Sanu 


[L L. R., 9 Calc., 163: 11 C. L. R., 408 
so. and art. 186.—Suit to 


obtain possession of land from tendor who has been 
dispossensed and subsequently recovered posseasion.— 
Possession, Suit for.—A vendor who was at the time 
out of possession of certain immoveable property 





GopaL CHUNDER MITTER. 
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sold a share in it toa purchaser by a kobala. After 
the date of the sale the vendor recovered possession, 
and the purchaser, within twelve years of the vendor’s 
having so recovered possession, but more than twelve 
years after ho had been originally dispossessed, insti- 
tuted a suit to obtain possession of the share covered 
by the kobala, Zfeld that the suit was governed by 
article 144 and not article 136 of schedule II of the 
Limitation Act (XV of 1877), and was not barred by 
limitation. Article 136 docs not apply to a suit 
brought against a vendor himaclf when he recovers 


possession. Ram ProsAp JANNA vo, LAKHI NARAIN 
PRADHAN I. L. R., 12 Cale., 197 
81. Suit by auotion purchaser 


to set aside alienation by judgment-debtor.—An auc- 
tion-purchaser can sue to set aside any alienation made 
by the judgment-debtor previously to the sale in execu- 
tion which he thinks to be collusive. Baronoo »#. 
Howakp : : : ; . 8 Agra, 16 


The cause of action in such a suit runs from the 
date of transfer, and the suit is barred after the ex- 
piration of twelve ycurs, unless the transfer was 
actually fraudulent, Narain Dass v. Nippia LAL 

(3 Agra, 19 


82. ——_—_—_—_—__—— Purchaser at sale for ar- 
rears of revenue.—Shikmi talook.—A. purchased 
a zemindari of which certain mouzahs were claimed 
and taken possession of by #2. and C., as mokurrari 
holders of a shikmi talook created) by the former 
zemindur before the Decennial Settloment. To a 
suit by 4. for the recovery of the lands, 3B. and 
C. pleaded limitation, calculating the period from 
the time of the purchase in 1833, Zfe/d that limita- 
tion must be computed, not from the time of the 
purchase, but from the time when possession was 
taken from the purchaser. W;sR vo. BuoopuN Moys 
DebIA 

(38 W. R., P. C., 6: 10 Moore’s I. A., 165 


83. ——_____- Suit hy purchaser to 
compel zemindar to register transfer —Where 4 
zemnindar refuses to register w transfer on the appli- 
cation of a purchaser, the latter’s cause of action In 
a suit to compel him to do so arises from the time of 
such refusal, and not from the time when his title 
aceried by lis purchase, Ravnika PErsnap SHA- 
DHOO v. Gookov Prosunno Koy .20 W. R., 126 


———————_—_—— Rights of.—Limitation.—- 
One of four children set up a deed of gift and a will, 
in virtue of which he was, in 1842, placed, by a sum. 
mary proceeding of the Courts, in possession of the 
whole estate left by hia deceased father. The rights 
and interests of two other children were subsequently 
sold in execution of a decree for debt, and purchased 
by the present plaintiffs. A fourth child instituted 
a suit against the first-mentioned one, to set aside the 
deed of gift and will, the result of which was that, 
in 1855, the will, which affected two thirds of the 
estate, was set aside as having been made without due 
consent of heirs, the consent alleged in the will being 





( 3485 ) 


LIMITATION ACT, 1877, art. 144—conti- 


nuecd. 
2, ADVERSE POSSESSION—continued. 


held to be no consent. The plaintiffs now sued to 
get possession of the shares of the two children whose 
rights and interests they had bought. Held, re- 
versing the decision of the High Court, that the plain- 
tiffs, as purchasers at an execution sale, were in no 
better position than claimants under any other con- 
veyance or assignment, and their cause of action 
arising in 1842 they were barred by limitation. 

EnAYET Hossein v, GRIDHARI LALL 
(2 BL. RK, P.C., 75:11 W. BR, P. C., 28 
12 Moore’s I. A., 366 


85. Suit to recover land sold 
tn execution of decree.—Possession.—The purchaser 
at a sale held on the 14th September 1881 in execution 
of a decree in the form of a money-decree, obtained 
upon a mortgage bond executed by the father of 
a Mitakshara joint family during the minority of ns 
only son, having failed to obtain possession of the 
property mortgaged, brought a suit for possession; and 
under a decrce made in that suit obtained possession 
in November 1866. In July 1878 the wife and son 
of the judgment-debtor brought a suit to recover 
possession from the purcha:. r of two thirds of the pro- 
perty, on the ground that the auction-purchaser was 
entitled ouly to the share of the mortgagor, Held 
that the suit, having been brought within twelve 
years from the date on which the defendant obtained 
possession, was not barred by limitation. MUNBAsT 
Koxk v. Nowxutrron Kozrxk , 8 C.L.R., 428 


8é. Setllement by revenue au- 
thoritics.—Where the defendants, who were, at the 
scttlemment in 1Sd1, when the estate was farmed out, 
recorded as proprietors by the revenue authoritics, 
did not hold proprietary and adverse possession till 
the expiry of the farming lease. Held that the 
plaintiffs’ suit was not barred by limitation as not 
having been brought within twelve years after 1841. 

RAMAISHER SINGH vo, SAIVA ZALIM SINGH 
(2 Agra, 8 


87. Settlement by revenue 
authorities.—Co-sharer.— In a case in which, after 
resumption, one of several shareholders, for himeelf 
and the others, took a settlement froin Government, the 
right of any other shareholder to the property under 
the settlement accrued from the date of settlement ; 
and a suit within twelve years of that time was not 





barred, BUNWAREE SINGH v. RAMANOOGRKA SINGH 
[10 W. R., 14 
88. —— Suit for confirmation of 





partition.—Cause of action.— Limitation — Where 
there had been a private partition of an estate, and 
the several shareholders had held their lands in aceord- 
ance therewith, an application was made by some of 
the sharvholders to the Collector to have a fresh 
partition made as if the whole lands were held 
jointly. Plaintiff, who was also a shareholder, object- 
ed, but his objection was overruled. Thereupon he 
brought a suit for contirmation of the partition, anc 
for an injunction to stay the partition pending before 
the Collector. eld that the plaintiff's cause of 
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2. ADVERSE POSSESSION—continued. 


action against the defendants arose upon their mov- 
ing the Collector to interfere with the first partition, 
and that the period of limitation in respect of such 
cause of action was the same as in any other suit for 
determining the rights of parties to immoveable pro 
perty. KHoozun v, Wooma Cuurun SInuHn 

(8 C. L. R., 453 


88. ——_—_—____—_—_- Cause of action.— Suit for 
possession and declaration of right to participate 
in permanent settlement of a mehal resumed under 
Beng. Keg. 11 of 1819.—Chur land was held by the 
proprietors of the adjoining estate. The chur was 
resumed by Government in 1835, and declared to be 
liable to assessment under Regulation 11 of 1819. 
The recorded proprietors of the adjoining perma- 
nently-settled estate, to which the chur was a con- 
tiguons accretion, refused to make a permanent 
settlement with Government at the rent demanded. 
The chur was then held khas by Government for 
soine time, and subsequently leased out for temporary 
periods to strangers. In these temporary leases Gov- 
ernment reserved the proprietor’s rights to come in 
and take a permanent settlement on the expiry of 
the temporary settlements, and also reserved an 
allowance of ten per cent. on the rent as malikana on 
their account, which sum had been kept in deposit 
in the Collectorate treasury. In 1867 Government 
made a permanent settlement with the defendant, one 
of the recorded proprietors of the contiguous estate, 
of the entire chur, and refused the application of 
other shareholders in the estate to be joined in the 
settlement. The Collector, at the request of the 
defendants, applied the deposit in his treasury in 
satisfaction of the Government revenue. An unsuc- 
cessful shareholder brought a civil suit against the 
defendant for possession and a declaration of his 
right to participate in the settlement. Held that 
the snit was not barred, as the period of limitation 
commenced from the date of the settlement with the 
defendant. KRIsiNA CHANDRA SANDYAL CHOW- 
DRY v. HakisH CHANDRA CHOWDRY 

(8 B.L. R., 524 


S. C. Kristo Ciucunner SANDYAL vt. KASHEE 
KrsHoRE Roy CHowpHRY 17 W. R., 145 


KEBISTO CHUNDER SanpEL CHOWDHRY © ov. 
SHAMA SOONDUREE DEBIA CHOWDHRAIN 
(22 W. R., 520 


90. ——_______- and art. 113.— Suit for 
possession of land based on compromise.—Specific 
performance.—A suit for recovery of possession of 
land, based on a compromise effected in the course of 
previous litigation between the parties, is not a suit 
for specitic performance of contract, but a Suit for 
‘“‘immoveable property,” and would be covered, not 
by section 113 of the schedule to the Limitation 
Act, but by section 145. In a suit for recovery of 
possession based on an agreement to surrender 
possession, the possession of defendants at the time 
when they made the agreement to deliver over the 
land to the plaintiff cannot be taken as hostile to 
the plaintiff, but can only be considered adverse to 
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and art. 118—continued., 


plaintiff from and after the date of the agreement by 
reason of defendant’s refusal to carry out the promise. 
Betts v. MANOMED IsmakL Chowpnky 


[25 W. R., 521 


91. Vendor and purchaser.— 
Trausfer of immoveable property —Specific perform- 
ance of contract,— Limitation Act, 1877, arts. 113, 
136.~-Qu the 27th October 1865 the vendor of 
certain innmoveable property executed a conveyance 
of such property to the purchasers. On that date 
the vendor was not in possession of the property, 
althongh his title to it had been adjudged by a decree 
against which an appeal was pending. The convey- 
ance did not contain any express promise or under- 
taking on the vendor’s part to put the purchasers 
into posssession, On the 24th February 1870 the 
vendor obtained possession of the larger portion of 
the property, and on the 23rd August 1872 of the 
remainder. On the 5th October 1877 the pur- 
chasers sued the vendor for the possession of the pro- 
perty, stating that ‘ possession was agreed to be deli- 
vered on the receipt of possession by the vendor,” 
and that the cause of action was that the vendor had 
not put them into possession, Held that the suit 
was not one for the specific performance of a con- 
tract to deliver poxsession, to which article 113 of 
schedule I] of Act XV of 1877 was applicable, but one 
to obtain possession in virtue of the right and title 
conveyed to the purchasers, to which either article 
186 or 1 Lf of schedule If of that Act was applicable ; 
and that, whichever of them was applicable, the suit 
was within time. SHkEO Prasap v Ubal Sina 

(I. L. R., 2 AlL, 718 


02. ———_—- Suit to declare will in- 
ralid.— Reversioner.—Suit by A., a» Hindn lady and 
daughter of 2B., to declare invalid a will of 4. made 
in favour of C., a relative, It appeared that D., the 
widow of 8&., instituted proceedings againt C, the 
devisee, in which she claimed the property of JB. 
Subsequently the widow, by a deed of compronise, 
admitted the rights of C. and abandoned her own, 
Held (per Sxton-Karr, J.) that limitation in the 
present suit by 4. against C., the devisec, ran from 
the date on which the widow adinitted the devisee’s 
rights, and not from any prior date, as during the 
period of the widow’s dispute with the devisee she 
was protecting the interests of C, who claimed to be 
the revepsioner, who would not have been heard in 
the matter, and had no right to sue during the 
pendency of such litigation. SOUDAMINEE DossKr 











ve. Bistov NARAIN Roy P 8 W. R., 323 
art. 145 (871, art. 147; 1859, 
s. 1, cl. 18). 
See Ant. G2 (1871, aRT. 60). 
[25 W. R., 415 


See Ant. 148 . IL. R., 10 Cale., 73 


L Deposit.— Demand .— Cause 
of action.—The plaintiff, on leaving Calcutta in 
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1850, deposited a sum of moncy with 4., B., and C, 
on which they were to pay him R9 monthly, and ro- 
turn the principal on his dematding it. R9 were 
paid to him monthly, until within twelve months of 
this suit. .4. and B. had died since the date of the 
deposit, This suit was brought against C. and the 
representatives of 4. and B. to recover the amount 
deposited, and a decree waa passed against C. on his 
ownadmission, But the representatives of 4. and B. 
sel up that the suit was barred. He/d that it was 
not a deposit under section 1, clause 16 of Act XIV 
of 1859. But held also, in accordance with the Eng- 
lish cases (from which, however, the learned Judge 
dissented), that the cause of action arose from tle 
date of the agreement to repay the money on de- 
mand, and not from the date of the demand, and 
therefore the suit was barred, Parbati CHARAN 
MoUKERJEA 1. RAMNARAYAN MATILAL 

(6B. GL. R., 806 :16 W. R., 164, note 


But see BRAMMAMAYI Dast vo, AbnaAl CHARAN 
CuowvHky.7 B.L.R., 489: 16 W. R., 164 


2. ———_——- —- Deposit of Government re- 
venue with Collector pending partition.— Account, 
Adjustment of.--During the pendency of a butwara, 
the plaintiff purchased a share in an ijmali mehal ; and 
as the proportion of the Government. revenue of each 
shareholder had not been ascertained, the share- 
holders, including the plaintiff's vendor, and subse- 
quently the plaintiff, paid to the Collectorate what 
they thought due from them on account of Govern. 
ment revenue, Upon an account stated in 1857 it 
was ascertained that, after all necessary deductions, 
a stn of R656 was due to the plaintiff, who in 1864 
applied to the Collector for payment of the amount 3 
but the application was rejected, as the money had 
been previously drawn awny by certain creditors of 
his vendor. In 1867 he sued the Collector for re- 
covery of the amount. The defence set up was thot 
the suit) was barred by lapse of time. Jfeld that 
the Collector was not a depositary under the meaning 
of clause 15, section 1, Act XIV of 1859; that the 
cause of action did not arise on the demand for and 
refusal of payment, but on adjustment of the account ; 
and that the case came under clause 16, section 1. 
GABIND CHANDRA v. COLLECTOR OF Dacca 

[8 B.L. R., Ap., 57:11 W. R., 401 


In another case the Collector was held to be a de- 
positary within clause 15 of section 1, Act XIV of 
1839, ns tow Clann for malikuna, GOVERNMENT 9, 
Ruvov NAKAIN SINGH . i . 2W.R., 168 


art. 146,—-Suit to recover possession 
of mortyaged property. Demand.—In 1842 H. C. 
excented in favour of the plaintiff, his brother, who 
was in possession of the family property as kurta 
and administrator of the estate of their father, a 
inortgaye of his (H. C.’s) share of the estate in con- 
sideration of 3,700 advanced to him by the plaintiff, 
Inthe mortgage-deed the money was expressed to be 
payable “on demand.” In 1847 an amicable parti- 
tion of the family property was proposed, and it was 
agreed that @ certain portion should be allotted to 
the pluintiff in sgtisfaction of the debt due to him by 
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H. C., but this arrangement was never carried out. 
In a suit brought in 1876 against the representative 
of H. C. for foreclosure of the mortgage, the plain- 
tiff, who had adinittedly been since 1842 in posses- 
sion of the family property, alleged that no payment 
had ever been made in respect of the mortgage, nor 
any demand for payment, until 1876. The defendant 
contended that the suit was barred by lapse of time. 
Held, om the construction of the mortgage-deed, and 
under the circumstances of the case, per GARTH, C. 
J., that a demand was necessary; per MARKBY, d., 
that the words “on demand” did not postpone the 
date of payment, and that the mortgage-moncy he- 
came payable at once. Per Garru, C. J., and 
Markby, J.—A demand was inade in 1847 on the 
agreement to partition the property. The suit, 
therefore, was barred by Act X1]V of 1859, as being 
brought more than twelve years after the cause of 
action arose. That Act not only barred the remedy, 
but extinguished the right, and therefore the plaintiif 
could derive no advantage from the extended period 
of limitation given by article 149 of Act IX of 1871, 
which repealed the Act of 1859. Article 149 of Act 
LX of 1871, morcover, only applies to cases in which 
some part of the principal or interest of the mort- 
gage-debt has been paid, 2:amM CHUNDER GuHOsAUL 


v. JUGQUTMONMOHINEY DABEER 
[LL R., 4 Calc. 283: 3 C. L. R., 336 


—————— and arts. 144, 132.—Suit 
for forecloxure.—The period of limitation pre- 
scribed for a suit for foreclosure by the Limitation 
Act (IX of 1871) is either twelve years under article 
132, or sixty years under article 149 of schedule IL 
of that Act. Ganrat PANDURANG pm. ADARJI 
DaDABUAI . ‘ .- iL, R., 3 Bom., 312 


art. 147. 
See ArT. 182, 


opmememnennt 








I. L. R., 9 Mad., 218 
(I. L. R., 10 Bom., 519 


L Mortgage.—Sale or fore- 
closure.— Adverse possession.—In 1823 the trustees 
of a marriage settlement invested the trust-funds 
in the mortgage of a house and premises at Entally, 
in the neighbourhood of Calcutta. The mortgagor 
was the first tenant-for-life under the settlement, and 
it was agreed that he should be entitled to remain in 
the house as long as he pleased, the rent of the pre- 
mises being set-off against the income of the trust- 
funds to which he was entitled under the settlement. 
In execution of a money-decree against the mortgagor, 
his right, title, and interest in the premises were 
purchased by the judgment-creditor, a lady who, at 
the time of execution and sale, lived in the mort- 
gagor’s house. After the purchase, all parties con- 
tinued to live in the house as before. The mort- 
gagor died on the 14th of August 1867, and on the 
18th of Angust 1879 the present suit for sale or fore- 
closure was instituted by the plaintiff, in whom the 
Jegal and beneticial interest in the trust-funds had 
become vested. Held that the position of the 
judgment-creditor under the sale of 1866 was not 
adverse to the plaintiff or those under whom he 
claimed ; that the suit was not barsed by limitation ; 
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and that plaintiff was entitled to a decree for sale. 
Anandmayi Dasi v. Dharendra Chandra Mukerji, 
8 B. L. &., 122, distinguished. Manuy v, ParTrr- 
SON ‘ 7 : . LL. R., 7 Calc. 304 


2. ———_—__— and art. 182..— Suit to en- 
force payment of money charged upon immoveable 
property.—Sutt by @ mortgagee for sale.—A suit 
upon a bond for money payable on demand by which 
immoveable property is hypothecated as security for 
the debt, wherein the relicf prayed is recovery of the 
amount with interest by establishment of the right to 
enforce the hypothecation by auction-sale of the in- 
terest of the obligor in such property, is governed b 
article 147, and not by article 132 of Act XV of 1877 
(Limitation Act). Sip Lay v. GANGA ParsapD 
(I. L, R., 6 AIL, 551 


3, ——_—_——_—_—_—— Mortgagor and mortgagee. 
—Suit to follow mortgaged property.—A. mortgaged 
his property to B. in 1867, bya simple mortgage. In 
1868 4. sold the property to C. In 1870 B. brought 
a suit on his mortgage against 4. only and obtained 
a mortgage decree. In 1883 4. brought a suit against 
C. to enforce his lien against. the mortgaged property. 
C. pleaded that the snit was barred by limitation, 
under clause 132 of the Limitation Act, Act XV of 
1877. Held that the suit was governed by article 
147, schedule II of Act XV of 1877, and therefore 
was not barred by limitation. Brogzo Lan Sincu ». 
Gour CHARAN SEN - LL. R., 12 Cale., 111 


4, —___—_——__— Mortgage. — Mortgagee, Suit 
by a, to realise morigage-deht by sale of mortaaged 
property, under power of sale.--—-Cause of aclion.—— 
Coastruction.— By « mortgage-bond the first defend- 
ant mortgaged, on the Ist January 1864, certain pro- 
perty to plaintiffs’ deceased father, with an implied 
power to sell the same if the debt was not satistied 
at the expiration of seven years from that date. On 
the 2nd January 1883, the first plaintiff tiled a suit 
in his own name, a8 manager of the family, to have 
the debt realised by the sale of the mortgaged pro- 
perty. The third defendant insisted upon plaintiff's 
other two brothers being joined as co-plaintiffs, and 
they were so joined on the 1st March 1883, at which 
date both the lower Courts were of opinion that the 
suit was barred under section 22 and article 182 of 
the Limitation Act, XV of 1877, On appeal by the 
plaintiffs to the High Court,—Held, reversing the 
lower Courts’ decrees, that plaintiffs’ suit was 
governed by article 147 of the Limitation Act, XV of 
1877, and, therefore, not barred. By the instrument 
sued on, the property in question was mortgaged to 
the plaintiffs’ father with an implied, if not express, 
power to sell the same in the event of the mortgage, 
debt not being paid at the expiration of seven years 
from the date of the mortgage. The period of limita- 
tion was sixty years from tho lst January 1871, 
GovIND BHAICHAND v. KaLNak 

(LL. R., 10 Bom., 582 


art. 148 (1871, art. 148; 1859, a. 1, 
CL 15). 


See 8. 2 e 





. LOR. 9 Bom, 475 
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See 8.10 (1859, 8. 2). 
[7 Bom., A. C., 149 


See CASES UNDER 8. 19—ACKNOWLEDG- 
MENT OF OTHER RIGHTS. 


1. Suit for redemption.— 
Nature of title of mortgagee.—The period of limita- 
tion for a suit to redeem a mortgage of immoveable 
property is sixty years, and this apparently without 
reference to the nature of the title the mortgagee in 
possession is asserting. Semble,—1It makes no differ- 
ence that the hostile possession is supposed to have 
commenced on a claim of the defendant to a title al- 
together inconsistent with the mortgage. TANJI 0. 
NaGaMMA . 8 Mad., 187 


2. Relation of trust.— Clause 
15, section 1, Act XIV of 1859, applied when there 
was some relation of trust, whether the property was 
given in mortgage or pawn, or simply deposited for 
safe custody. Rutton Monge Desia v. GuNua 
Mover DEBIA CHOWDHRAIN . . 3W. R., 94 








3, ———_—_—_—_—— Suit by mortgagor for pos- 
session of mortgaged property.—In a suit by a mort- 
gagor after a mortgage has been satisfied, for the 
recovery of the mortgaged property, the period of 
limitation applicable is that prescribed by clause 15 
of section 1 of Act XIV of 1859. Lari Doss ». 





JAMAL ALI . . BL. R., Sup. Vol., 901 
[s. C. 9 W. R., 187 
4. Laches. — Estoppel. — The 


laches of a mortgagor in taking no steps for many 
years to enforce his alleged rights may afford evi- 
dence against the existence of those rights, but can- 
not estop him from asserting them, if they do exist, 
at uny time within the period of sixty years allowed 
by section I, clause 15, Act XTV of 1859, Juaarr- 
NaTH SaHoo v. MAHOMED Hossrin 
(14 B. L. R., 386: 23 W. R., 89 
L. R., 2 1. A., 49 


5. Permissive occupation of 
house.—Suit,to recover house from heirs of tenant.—— 
About twenty-five years before suit brought, —2., 
being possessed of a house, allowed A. to occupy it 
without paying rent, on condition that A. would 
keep it in repair, and reatore it to &, on demand. 
Nine years afterwards, and without any demand 
having been made by 2., X. died, and his heirs con- 
tinued to occupy the house, apparently on the same 
terms as K. had done. In a suit brought by 2. 
against the heirs of K, to recover possession of the 
house, it was held that K. could not be deemed to 
have been a depositary of the house within the mean- 
ing of: section 1, clause 15 of Act. XIV of 1859, and 
the case was therefore governed by section 1, clause 
12 of that Act. RabHABHAI c SHAMA 

[4 Bom., A. C., 155 


6. Conditional sale.— Suit for 
redemption.—Redemption by the mortgagor of 
mortgaged premises held by a mortgagee under 
w gahan luhan mortgage is not barred by the mort- 
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gagec’s possession of the premises for the period of 
twelve years after the date on which, according to the 
terms of the mortgage-deed, the mortgage is to 
be converted into a sale. Such a case is governed by 
the provisions of Act XIV of 1859, section 1, clause 
15, Krisunasr alias BABAII Keshav ». Ravi 
SADASHIV.. : ; ' . 8 Bom., 79 


See SHANKARBHAI GULARBHAI v. KASSIBHAT Vit. 
HALBHAI . 9 Bom., 68 


RAMJI BIN TUKARAM 0. Curnro SAKHARAM 
[1 Bom., 199 
RaMBHET BACHASHET 2, PANDHARINATH 
{8 Bom., A. C., 236 


7. —_——_—_—_—————_ Suit for redemption.—Ad- 
verse possession.-A mortgagor sued his mortgagee 
to redeem, joining as defendant the person in posses- 
sion of the mortgayed land, who claimed to hold ad- 
versely to both the mortgagor and the mortgagee, 
Held that the possession of the last defendant being 
w trespass, not on the possession of the mortgagor, 
who had only the equitable estate, but on the posses. 
sion of the mortgagee, in whom the legal estate was 
vested, and the person in possession not. pretending to 
be a bond fide purchaser from the mortgagee, he did 
not come within the exception in section 5 of Act 
XIV of 1859; that the trespasser could only succeed 
to such estate as the mortgagee possessed ; and con- 
sequently that the limitation applicable to the suit 
as against him was sixty years, according to section 
J, clause 15 of Act XIV of 1859, the effect of whieh 
was not altered by any hostile possession commonced 
on a title independent of the mortgage. Viruopa 
BIN CnuABU v. GANGARAM BIN BInaAMAT 

[12 Bom., 180 


8. Right of purchaser.— 
Where B., an old judgment-creditor of A.’s father, 
took out execution against A, whose rights in an 
estate were accordingly sold and bought by &. him- 
self, B. bought, not) Avs right of suit (which as 
yrainst a mortgayee would be governed by a limitation 
of sixty years), but a right determined by a decree to 
which clause 15, section 1, Act XIV of 1859, would 
not apply. Kam SARUN SINGH v, MANOMKD AMEER 

[13 W. R., 78 


o% ———_—__—_—_——_ Mad. Reg. IT of 1802, ». 
18, cl. 4.— Right of redemption of otti mortgage.— 
In 1841 4. established her proprictary right to lands 
ns against B. and an otti mortgagee then in posses- 
sion, In 1844 2B, obtained a decree against the 
mortgagee in a suit to which 4. was not a party, and 
assigned his rights under the mortgage to C., who 
continued to hold as 2.’s assignee down to 1860, 
Held that unlcss A. was aware, or might by ordinary 
diligence have been aware, of the suit of 1844, 
her right to redeem the lands was not barred by the 
lapse of twelve years from the decree in that suit. 
PUDIYAKOVILAGALLA bv. ALLUNANNALATTA KADINNI 

{1 Mad., 146 


10. - Suit for redemption.— 
Assertiun of adverse title.—It was held (in accord- 
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ance with the opinion of the Full Bench) that the 
mere assertion of an adverse title will not enable 
a mortgagee in possession to abbreviate the period 
of sixty years which the law allows to a mortgagor to 
prosecute his right to redeem and seek his remedy 
by suit. Ramdyal v. Jawahir Ram, 8. D. A., N. W., 
1861, 22nd of April 1861, overruled, SHROPADL v. 
Kuapim HossEIN. ‘ .7N. W., 220 


11, Suit for redemption, 456 (a), 
of mortgage.—Adverse pusseasion.— Title, Asxertion 
of.—The mere assertion of an adverse title by a 
mortgagee in possession does not make his possession 
adverse, or enable him to abbreviate the period of sixty 
years which the law allows to a mortgagor to prose- 
cute his right to redeem and seck his remedy by suit. 
Sheopal v. Khadim Hossein, 7 N. W., 220, followed. 
Where, accordingly, certain immoveable proport 
was mortgaged in June 1854 for a term which 
expired in June 1874, and in July 1863 the equity 
of redemption of such property was transferred by 
sale to the mortyagees by a person who was not com- 
petent to make such transfer, and the mortgagees set 
up a proprietary title to such property in virtue of 
the sale,—d/eld in w suit to redeem such property 
inatituted in March 1877, that such suit) was not 
barred because it was not instituted within twelve 
years from the date of.the deed of sule. ALI Mu- 
HAMMAD v. LALTA BAKHSU 

{[1. L. KR. 1 All., 655 


12. Suit for redemption.— 
Article 148, shedule HI of the Limitation Act, 1871, 
applies to suits for redemption, and to such suits 
instituted against mortgagees, or persons claiming 
under them, except purchasers for value; but it does 
not apply to suits against strangers, nor to suits 
which are not suits for redemption. AMMuU 7, RaMA- 
KRISHNA SASTU . P L. R., 2 Mad., 226 


18. ————-————_-— and art. 145.— Right 
to officiate as priest, Nature of suit to establish.— 
Immoveable property.—A right to officiate as priest 
at funeral ceremonies of Hindus is in the nature of 
immoveable property, and a suit for redemption of 
such right therefore falls under article 148 and not 
under article 145 of the Limitation Act. Ragnoo 
Panpxy vr. Kassy PAREY 

(LL. R., 10 Cale., 73: 18 C. L. R., 263 


14, Mortgage.— Subsequent 
agreement conveying fo mortgagee for a term of years. 
—Effect of such agreement.—" Once a mortgage al- 
ways a morigage.’—Suit by heirs of mortgagor to 
recover the property.— Ustufructuary mortqage.— 
Where, after the expiration of the period —pre- 
scribed for redemption, the mortgagor and imort- 
gagee agreed that the mortgagee should continue 
in absolute possession for a fixed term, and then 
restore the property free from the mortgage lien,— 
Held that the agreement was distinct from the 
original inortyage, and was not intended to be a 
mortgage, but a conveyance for a term of years, and 
@ suit to recover the property must be brought with- 
in twelve yours from the expiration of the term 
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stipulated in the agreement. Gopat S1TaRAM GUNE 
». DEsAI . g A I. L. R., 6 Bom., 674 
15. and art. 184.—Joint 





mortgage.— Redemption by one mortyagor.— Suit by 
other mortgagor for his share.— Suit for redemption, 
—Transfer of property Act (IV of 1882), ss. 95, 
100.—K. and J. jointly mortgaged 36 sihams or 
shares of an estate to C. giving him possession. C. 
transferred his rights as mortyagee to 7 and M. 
In execution of a decree for money against K. held 
by 4, K.’s rights and interests in the mortgaged 
property were sold, and were purchased by P., whose 
heirs paid the entire mortgage-debt. &. an heir of J., 
sued the heirs of ?. to recover from them possession 
of J.’s sihams in the mortgaged property, on payment 
of a proportionate amount of the mortgage-moncy 
paid by P. The plaintiff alleged that the mortgage 
to C. had been made forty years before suit. The 
defendants contended that a much longer period had 
expired since the date of the mortgage ; that forty-one 
years had elapsed since C. transferred his rights 
us mortgagee ; that they had redeemed the property 
twenty-one years ago and had been since its redemp- 
tion in proprietary and wdverse possession of the 
sihama in suit; and that the suit was barred by limit- 
ation. Neither party was aware of the date of the 
mortgage, and ueither adduced any proof on the 
point. Held, applying the equitable principle adopt- 
ed in sections 95 and 100 of the Transfer of Property 
Act (IV of 1882), that the owner of a portion of 
a mortgaged gstate, which has been redeemed by his 
co-mortgagor, has the right to redeem such portion 
from his co-mortgagor, and a suit brought for that 
purpose would be in the nature of a suit for redemp- 
tion, and would naturally fall within the detinition of 
No. 148, schedule IL of the Limitation Act (XV of 
1877) ; and it was not possible for one of two mort- 
gagors, redecming the whole mortgaged property be- 
hind the back of the other, to change the position of 
that other to something less than that of a mort- 
gagor, or to abridge the period of limitation within 
which he ought to come in to redeem. Held, there- 
fore, that article 148 and not article 134 of sehedule 
Il of the Limitation Act was applicable to the suit. 
Umrunnissa v. Muhammad Yar Khan, I. L. B., 8 
All,, 24, distinguished. Pancham Singh v. Ali Ah- 
mad, I. L. R., 4 All., 58, referred to. Nuka Binre. 
JaGAT NARAIN. : I. L. R., 8 AIL, 205 


art. 149 (1871, art. 151; 1859, s. 17). 
See Ant. 130 . LL. R., 8 Calc., 280 


Ll, ——____—_—_——- Suit fo establish right to 
julkur.— Beng. Reg. II of 1805, 8. 2.—A suit by 
Government to establish its right and title toa julkur 
was burred by limitation under section 2, Reulation 
Il, 1805, if brought after the expiration of sixty 
years’ adverse possession against Government. CoL- 
LECTOR OF RUNGPORE v. PROSUNNO COOMAR 
TAGORE ‘ , , : . 5 W. R., 116 


2. Suit for costs.— Public 
right.—Exemption from limitation.—In a suit for 
the recovery of custs incurred by the Government of 
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Bengal, in virtue of the Statutes 3 and 4 William 
IV, Cap. 41, authorising the Crown to appoint the 
East India Company to take charge of appeals and 
bring them to a hearing,—Held, the recovery of 
such costs did not constitute a “public right”? ex- 
empting from limitation within Regulation IT of 
18U5. GOVERNMENT OF BENGAL 0. SHUURRUFFUTOO- 
NISSA , ; ; ‘ . 3W.R,, P.C,, 31 

[8 Moore’s I. A., 225 


3. Suit by Government for 
maintenance of a ghatwali tenure in which alter- 
ation has been effected by fraud of the zemindar.— 
Where a zemindar sold a ghatwali mehal as a mal 
mehal, and not merely his right to receive the quit- 
rent from the ghatwal, and the vendce in collusion 
with the former ghatwal granted him a mokurrari 
tenure, thus changing the nature of the tenure from 
a ghatwali into a mal tenure,—ZZeld that the Gov- 
ernment had a right to sue so ss to maintain its 
own nominee in possession of the land as ghatwal, 
and that the limitation of sixty years was applicable 
to such a suit. PsTuMBER Dey v. JuaGuNynatit 
Roy . : : ‘ ° . 18 W.R., 180 


4, and 8. 28.— Suit by Crown 
for declaration of title and possession of forest 
land.—Mad. Reg. II of 1802.—Survival of right. 
—Limitation Act, 1859.—In a suit instituted in 
March 1879 by the Crown for a declaration of title 
to certain forest land and for possession of a portion 
thereof, the defendants alleged that the land jus 
been in’ their possession for more than sixty years. 
Held that. it was incumbent on the Crown, under 
article 149 of schedule LI of the Indian Limitation 
Act, 1877, to show possession of the proprictary 
rizhts claimed within sixty years, or, if the defendants 
proved possession, that such possession commenced or 
became adverse within such period. The District 
Court having held that, up to April Ist, 1873, when 
the Limitation Act of 1871 came into force, the limit- 
ation for such a suit was twelve years from the time 
when the cause of action arose, and that the suit was 
barred by adverse possession for twelve years prior to 
April Ist, 1873,—Held that, even if Regulation IL of 
1802 applied to claims by the Crown, inasmuch as 
the Regulation only barred the remedy and did not 
extinguish the right, and Act XIV of 1859 did not 
extend to such a claim, the right subsisted when the 
Limitation Act of 1871 came into operation, and as 
long as that Act was in force; and that the Crown, 
beiny entitled under that Act to sue within sixty years 
froin the date of the cause of action, and under sec- 


tion 28 of the Limitation Act of 1877 to sue within- 


two years from the Ist of October 1877, the suit was 
not barred. SECRETARY OF STATE FOR INDIA », 
Vira Rayan . LL. R., 9 Mad., 175 


5. Suit by Government for re- 
covery of stamp duty tn pauper auit.—F ive years 
after the dismissal of a pauper suit, from the decree 
in which no appeal had been preferred, Government 
sought, recovery of the stamp duty by attachment 
and sale of the pauper plaintiff’s property. Held 
that the claim, being a “ public claim ” within section 
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17, Act XIV of 1859, was not barred. CoLLRoToR oF 
Souru Ancor eo. TuatHuaA CHaRRY . 8 Mad., 40 


SHAMI MAHOMED o. Manomev Atr KAN 
(2 B. L. R., Ap., 22:11 W. R., 67 


6. Suit after dispossession.— 
Disputes of private owners.— Right of Government,— 
A dispute between two private owners, whether as to 
boundaries or lands, cannot divest the title of either 
to possession in favour of the Government, if the 
Government have merely a rent or jumma, The title 
to sue for dispossession of the lands belongs in such 
@ case to the owner whose property is cneroached 
upon. If he suffers his right to be barred by limita- 
tion, the practical effect is the extinction of his title 
in favour of the party in possession, but his cause of 
action cannot be kept alive longer than the legal 
period of limitation of twelve years by the expedient 
of inducing the Collector to make common cause 
with him. Guna@a Gosutnp MUNDUL v. COLLECTOR 
OF THE 24-PRRGUNNAHS 


[7 W. R,, P. C,, 21: 11 Moore’s I. A., 345 


7. —_—— Lessee under Government. 
—The mere fact that the plaintiff claims as a lessee 
under Government docs not entitle him to the bene- 
fit of section 17, Act XIV of 1859. Asu Mia ov. Rasv 
Mia , . LBL, R., A. C., 84:10 W. R., 76 


8, ———____—_—— Suit hy purchase of Gov- 
ernment rights in a khas mehal.—A suit by the 
purchaser of the rights of Government in a khas 
mehal to obtain possession is governed, not by the 
limitation of sixty years, but by that of twelve years 
Hossein Buksn vo. AMREENA KUATOON 

[20 W. R., 231 

Boonpt Roy v, BuNsgE THAKOOR 
[24 W. R., 64 


9.. ———_——_—_——_———__ Suit by mulwilli for en- 
dowed property. ~ Since the passing of Act XX of 
1863, a anutwalli, or manager of a Mahomedan en- 
dowment, cannot be considered to be an officer of 
Government (a position he was held to have in the 
Privy Council case of Jewan Doss Sahoo v. Kubeer- 
oddeen, fi W. R., P.C., 8: 2 Moore's I. A., 390), and 
therefore the ordinary rules of limitation apply to a 
suit by him for endowed property, LAL) MAHOMED 





v. LALL Brig KISHORE ‘ . 17 W. R., 430 
art. 161. 
See 8. 12 . LL.B. 10 Cale, 652 


art. 155 (1871, art. 153). 


See APPEAL IN CRIMINAL Cases —AOQUIT- 
TALS, APPKALS FROM-—— 


(1. L. R., 2 Calc., 436 


art. 156.— Burma Courts Act, 18765, 
as, 49,97.—Appeal from Recorder of Rangoon.— 
An appeal from the Court of the Recorder of Ran- 
goon to the High Court is an appeal under the Civil 
Procedure Code, and must be made within the time 
prescribed by article 156, schedule IL of the Limit- 
ation Act, AGA MAHOMED HAMADANI 9. COHEN 


(i. L. B., 18 Calc., 231 
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art. 158.—Application to set aside 
award.—Ground for setting aside award.—Civil 
Procedure Code, 8s. 521, 522.—Whcere, in accordance 
with an award irregutarly made, a decree was passed by 
the Court from which the defendant appealed, — Held 
that the defendant was not precluded from appcal- 
ing to the Judge from the first Court’s decree because 
he had not applied to set aside the award within the 
ton days allowed by article 158, schedule II of the 
Limitation Act, inasmuch as that article applied to 
applications referred to in section 522 of the Civil 
Procedure Code,—zi.e., applications to set aside an 
award on any of the grounds mentioned in section 
§21,—and the defendant did not contest the award on 
any of those grounds. MunamMMAp AnIp v. MUHAM- 
MAD ASGHAR : ‘ - LL. R., 8 All, 64 


art. 162. 


See Divorce Aor, 8. 16. 
{I. L. R., 6 Bom., 416 


art. 164 (1871, art. 157; Civil Pro- 
cedure Code, 1859, s. 119). 


1.— Obligation on defendant 
against whom ex parte decee has been passed.—The 
object of section 119, Act VIL] of 1859, was to make 
it imperative on a defendant against whom an er 
parte dceree had been passed, and who desired to come 
in and set aside that decree, to apply to the Court as 
soon as possible after he had notice of the passing of 
the decree,—-t.e,, within a reasonable time not ex- 
ceeding thirty days from the first actual execution of 
process to enforce the judgment. GoLamM AHYAH 
v. SHAM SOONDER KoOONWAKREE . 7 W.R., 375 


2. —————— Meaning of “ executing” 
process of judg ment.— Process of enforcing a judg- 
ment (within thirty days from which a defendant may 
apply to act aside an er parte decree) has not been 
oxecuted within the meaning of section 119, Act 
VIII of 1859, until the proceedings in execution have 
been brought to a termination by a sale of the pro- 
perty attached. Rapna BinopE Cnowpanky ». 
MvubHoo SoopDUN SIRCAR.. - 7TW.R., 198 


3. ———_—_——— Act X of 1859, 8. 58.— Ex 
parte decree, Application to set aside.—Process 
for enforcing Judgment was executed within the 
meaning of section 119 of Act VIII of 1859 and 
section 68 of Act X of 1859, when an attachment of 
the property of the defendant had taken place ; and 
any application by the defendant under those sections 
to sct aside an er parte decree must be made within 
thirty and fifteen days respectively from the date of 
the attachment. RapnA Brnopgk CHOWDHRY ¢, 
Digamnavrer Dosses. Nunp KisHors Doss oe. 
MAHARAJA OF BURDWAN 

[B. L, R., Sup. Vol. 947: 9 W. R., 236 


&, The thirty days “after any 
rocess for enforcing the judgment has been exe- 
cuted,”’ within which a defendant might apply under 
pection 119, Code of Civil Procedure, for an order to 
set aside an ex parte decree, meant thirty days after the 
execution of any process against the persou or pro- 
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ned, 


perty of the defendant. Surs CouNDER BHADOOREE 
v, LUCKHBE DEBIA CHOWDHRAIN 
(6 W. R., Mis., 51 


Not process only against the person. BruHM 
Pana@asH v. DUMERE LAL 
(1 N. W., Ed. 1873, 133 


See SookH Morse Dossze v. NurMoopa Dosskk 
[15 W. R., 210 


And KaLgE PRosaD v. DIGAMBUR CHATTERJEE 
(25 W. R., 72 


5. ———__-———— Notice of ex parte decree. 
—It is not necessary that the judgment-debtor 
should have special notice of any process for enforc- 
ing an ex parte decree; he is bound to seek the 
remedy provided by section 119, Act VIII of 1859, 
within thirty days after execution of any process to 
enforce the judgment. SuumMBoo CHUNDER HOLDAR 
v. RAM LALL GHOSE : . 13 W.R., 436 


6, ———_—_—_———— Application for setting 
aside ex parte judgment after expiration of time 
limited.—A Judge has no jurisdiction to grant an 
application, made by a defendant against whom an 
ex parte judgment has been passed, to set aside the 
judgment after the expiration of the thirty days 
allowed by section 119 of the Code of Civil Proce- 
dure for making such applications. Such an appli- 
cation must be made within thirty days after the 
first process for enforcing the judgment against such 
defendant has been executed. KESHAVRAM VALAD 
HIKACHAND v. RAMCHANDRA TRIMBAK 

{8 Bom.,, A. C., 44 


ANORAGEE KOOER v. ABDOOLLAH KHAN 
{26 W. R., 99 


T. ———_——__—_——— Application to set aside 
ex parte decree after 30 days have expired.—An 
application by a party to set aside an ex parte decree, 
which application he has had an opportunity of muk- 
ing within time and has neglected to do 60, should 
not be entertained on the supposition that there has 
been collusion to defeat the defendant’s rights. 
ANORAGEE Kogr v, ADUOLLAH KHAN 

(26 W. R., 99 


8. Application to restore suit 
after dismissal of ex parte vase.— Where the suit was 
dismissed in accordance with the terms of an order 
that the Official Assignee should give security for the 
costs of the defendant within fourteen days and should 
be made a party to the suit within one month, and 
that, in default of such security, the suit should be 
set down for dismissal within eight days after the 
expiration of the time so limited, and the Official As- 
signee did not apply, within thirty days of the passing 
of the order of dismissal, either to the Court making 
the order or to the Appellate Court, for its reversal,— 
Held that an application to the Appellate Court for 
the reversal of an order discharging a rule nisi for 
the reversal of the order of dismissal, and for the 
restoration of the suit to the board for hearing, was 
barred. IBRAHIM BIN MAHASIN v. ABDUR RauHt- 
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MAN BIN ALLI. GAMBLE v. ABDUR RAHIMAN BIN 
ALLI : F , j 12 Bom., 257 


9. — Execution of ex parte decree. 
— Notice of execution.—Notice of execution of decree 
is not sufficient “ process for enforcing ** it within the 
meaning of article 157, schedule I], Act IX of 1871. 
Such process means actual process by attachment in 
execution of the person or property of the debtor. 
Poorno CHUNDEB CooNbOO v. PROsONNO CooMAR 
SIKDAR LL. &., 2 Calc., 123 


10. — Where property had been 
attached in execution of a decree,— Held that the date 
on which the property was attached, and not the date 
of the sale in execution, being the date of executing 
the first, process for enforcing the decree, war the date 
from which limitation should) be computed under 
article 164, schedule JL of Act XV of 1877. Pachu v. 
Jatkishen, Weekly Notes, all, 1884, p. 822, referred 
to. TAk PRasab v. JA¥FAR ALI 

(I. L. R., 7 All, 345 


IL Ez parte judgment, Appli- 
cateon for an order to set aside.—Civil Procedure 
Code, s. 108.—*‘* Kaecution of process for enfore- 
ing the judgment.’—An er parte order was made 
ayainst S., to whom a certificate under Act XL 
of 1858 had been granted, revoking such certiticate, 
and granting it to A., and directing S$. to deliver the 
property of the minor to A. and to render an necount 
of all moneys received and disbursed within thirty 
days, In pursuance of this order a precept or injunc- 
tion was served on S& informing her that the certifi- 
cate granted to her had been revoked and had been 
granted to 4., and directing her to deliver the 
property of the minor to 4. and to render him 
accounts of all moneys realised and expended within 
one month. Held that such precept or injunction 
wus a“ process for enforcing ” such ez parte order, 
and that it was “ executed ” when it was served on S., 
within the meaning of article 164 of the Limitation 
Act, 1877. Sunray Kuan v. Amuika PrAsAD 
SINuH. ‘ LL. R., 6 All, 14 


12, ———_——_—__—_——- Cole of Civil Procedure 
(Act X of 1877), 4. 108.—Ex parte decree,—Setting 
aside er parte decree —An ex parte deeree was 
obtained against a defendant who applied to have it 
set uside under section 108 of the Civil Procedure 
Code, The application was made more than thirty 
days froin the date of attaching the defendants’ pro- 
perty in execution of the decree, but within thirty 
days of the service of the sale proclamation. Held 
that the application was barred by limitation under 
article 164, schedule IT, Act XV of 1877. IN THR 
MATTER OF BHAOBUNESSURY. BHAOBUNESSURY 0. 
JUDOBENDRA NARAIN MULLICK 


[L L. R., 9 Calc, 869 


art. 165 (1871, art. 158). 


1. A pplication for restitution 
by person dispossessed.—Holiday.—\n calculating 
the period of limitation prescribed in schedule II of 
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appeals, the day on which the order or decree appeal- 
ed against was made should be excluded. Conse- 
quently, where a person, having been dispossessed of 
property held by him under # mortgage on the 14th 
of December 1875, applied on the 14th January 
of 1876 for restitution, the 13th having been a Court 
holiday, it was held that his application was within 
the limitation of thirty days prescribed by article 158, 
schedule Il of Act IX of 1871. GurszaR v. BARVE 
(1. L. R., 2 Bom., 878 


3. ———_——_——_———. Diapossession under aale in 
execution of decree.— Summary order.—A_ porson 
purchased certain property at a sale in execution of & 
decree in November 1878 : his purchase was confirm. 
ed and he obtained a certificate of sale on the 23rd May 
1879, from which date he remained in’ possession. 
The judgment-debtor applied unsuccessfully to have 
the sale set aside for irregularity. Ho had applied, 
before the sale took place, to stay the sale on the 
ground that the right to apply for execution was 
barred, This application was dismissed, but was 
allowed on appeal. It did not appear that the anction- 
purchaser was a party to the proceeding, or that 
he was cognizant of the application. Two years from 


- the date of the sale, and one anda half years from its 


confirmation, the judgment-debtor on a summary 
application obtained an order setting aside the sale 
and putting the auction-purchaser out of possession. 
Held that the order was erroneous, the Judge hav- 
ing no power, after the sale had been confirmed, to set 
aside the sale by a summary order, and that under 
article 165 of Act XV of 1877 tho application for 
such an order was barred. Manomep Hossg1n 2, 
KOKIL Sinan 

[l.L. R. 7 Cale, 91:9 C. L. KR, 53 


art, 166 (1871, art. 159). 








—_———_—_—— Kerecution.—Salein execution, 
the judgment-dehtor being ignorant of the execution 
proceedings through the fraud of the decree-holder, 
—Setting aside proceedings in evecution.— Civil 
Procedure Code (XIV of 1882), a8. 294, 311.—I1n 
1879 D. obtained a decree against 8. 8. gave security 
for the satisfaction of the decree, whereupon D, 
agreed not to take proceedigys in execution, — In 
breach of this agreement, 2. in the same year applied 
for execution and gold certain immoveable property 
belonging to S., of which A. became the purchaser. 
Kk. did not apply for possession antil 1883, in which 
year he applied for and obtained possession of the 
property. 8. alleged that he then for the first time 
became aware of the sale, and that by the fraud of 
D. and K. he had been kept in ignorance of the exe- 
cution proceedings taken by J. in breach of the 
above-mentioned agreement, and within thirty days 
after A. obtained possession, he (8.) applied for a rever- 
sal of the orders which had been passed in the afore- 
said fraudulent proceedings. The Subordinate Judge 
held that the application was barred by article 166 of 
schedule HL of the Limitation Act, XV of 1877, and 
referred the applicant to a separate suit to set aside 
the sale. On application to the High Court,— Held, 


Act 1X of 1871 for applications as well as for suitsand | also, that article 166 of schedule II of the Limitation 
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Act, XV of 1877, did not apply. That article, as 
amended by section 108 of Act XII of 1879, only ap- 
plies to applications made under section 311 or section 
294 of the Civil Procedure Code, seeking to set aside 
a sale on the ground of a material irregularity in 
publishing or conducting the sale, or on the ground 
that the decree-holder has purchased without the 
permission of the Court. SAKHABAM GOVIND KALE 
«. Damovar AxHanaAmM . I, L, R., 9 Bom., 468 


art. 167 (1871, art. 160). 


1, ————————— Symholical possession.—A 
purchaser of immoveable property, sold in execution 
of # decree, must, under Act XV of 1877, schedule LI, 
article 167, if obstructed or resisted in endeavouring 
to obtuin possession, apply, within thirty days, to the 
Court under the directions of which the execution 
sule was hold, to be put into actual possession; and 
if he omits to do so within thirty days from the time 
when his taking possession was first obstructed or 
resisted, his only remedy is by a civil suit. The 
plaintiffs, on the 8lst January 1863, purchased a half 
share in a certain house at a gale in execution of a 
decree, but took no steps at the time to take posses- 
gion of it. In 1869 the Nazir of the Court was 
directed to put them into possession, and gave them 
symbolical possession. Afterwards, in 1871, the 
plaintiffs, again with the assistance of the Nazir, en- 
tered upon, and for the space of about a minute re- 
mained in, possession of one of the rooms in the 
house, until they were turned out by the defendants, 
On the 18th of November 1876, the plaintiffs filed a 
suit, praying for a declaration of right and for a 
partition, and to be put into separate possession of 
the share that might be allotted to them on such 
partition, Held that neither the symbolical posses- 
sion given to them in 1869 by the Nazir, nor the mo- 
mentary and partial possession which they had ob- 
tained in 1871, was sufficient to to save limitation ; 
and that as their suit was brought on the 18th No- 
vember 1876, more than twelve years after the 31st 
January 1863, when they first became entitled to pos- 
sussion, it was now barred by limitation. SHorers- 
NATH Mookexsksk v. OpHOY Nunp Roy 

(i. L. R., 5 Calc. 331 


2. Warrant for possession.— 
Obstruction in getting possession.— Civil Procedure 
Code, 1877, 8. 328,—Where a warrant for possession of 
land in execution of a decree was not executed owing 
to the resistance of the judgment-debtors in Septem- 
ber 1880, and no complaint was made under section 
828 of the Code of Civil Procedure, 1877, but a 
fresh warrant for possession was applied for by and 
granted to the decree-holders and resistance was 
again made in January 1881,—Held that a com- 
pluint by the decree-holders as to the second obstruc- 
tion, made within thirty days of the second obstruction, 
was not barred by reason of aarticle 167 of schedule 
Y1 of the Limitation Act. RAMASEKARA PILLAr v. 
DwaRMakaya Gounpan . 1. L. R., 5 Mad, 13 


art. 168 (19871, art. 161; Civil 
Procedure Code, 1859, s. 347). 


Time for appeal.— Civil 
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Procedure Code, 1869, s. 347.—To bring an appel- 
lant within the terms of section 347 of the Code of 
Civil Procedure, 1859, so as to give the Court jurisdic- 
tion, his application for re-admission of the appeal 
dismissed for default of prosecution had to be made 
within thirty days from the date of the dismissal. 
Mirroo Kuan o. KRuuman Kuan . 8 W. R., 861 


In such an application the Judge is bound to see 
whether the reasons set forth for re-admission are 
sutisfactory or not. SHOMAED ALI SOWDAGUR 0. 
EvusooF Kuan CuowpHRyY . - 156 W.R., 80 


2. Application for re-admis- 
sion of appeal,—The time allowed by section 347 of 
Act VIII of 1859 within which to apply for the re- 
admission of an appeal dismissed for default of pro- 
secution, should not, where the appellant’s pleader 
has died without his hearing of it, be counted as 
coinmencing until the appellant has an opportunity 
of coming in under the provision of Regulation IT of 
1827, section 64, clause 2, Ex PARTE ALIKHAN 
UMARKHAN ; ; 4 Bom., A. C., 92 


art. 170 (1871, art. 162). 
See 8. 5 I. L. R., 2 Mad., 280 


arts. 171, 171A, and 171B. 


See Ant. 178 . LL. R., 8 Calc., 420, 837 
[10 C. L. R., 449 
12 C.L. R., 421 


See ABATEMENT OF SuitT—SUITS. 
(I. L. R., 6 Calc., 139: 4C. L. R., 374 


See ABATEMENT OF SuIT—APPRALS. 
(I. L. R,, 7 All, 693, 734 











L art, 171—Death of appellant.— 
Civil Procedure Code, 1877, 8s. 365 and 587.— Appli- 
cation for substitution of heir to alluw execution to 
proceed.—A suit was instituted and a decree obtained 
in the Court of first instance while Act VIIL of 
1859 was in force, but the second decree was made and 
the second or special appeal preferred after Act X of 
1877 becume law. Pending the hearing of such 
special appeal, on the 21st April 1878, the plain- 
tiff, who was also appellant, died, and on the 16th 
August in thé same year, or more than sixty days 
after his father’s death, his son and sole heir applied 
to the Court to be substituted as appellant in place of 
the deceased, for the purpose of prosecuting the appeal. 
Held that the application was not made under section 
3635, but under section 587 of Act X of 1877, as 
incorporated with the former section, and was there- 
fore not barred by article 171, schedule [1 of Act XV 
of 1877. Where the language of an Act of Linita- 
tion specifies the particular cases for which “h period 
of limitation is provided, the Court ought not to inter- 
pret that language so as to include cases not falling 
within the strict meaning of the words used. IN 
THE MATTER OF RAM SUNKER BuavvoRkY 

[3 Cc. L. R., 440 


2. Abatement of suit.— Death 
of sule platutiff after decree.— Civil Procedure Code, 
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1877, ss. 865, 872.—A sole plaintiff having died after 
decree, an application was made more than sixty days 
after his death by his legal representative for an 
order that his name might be substituted on the 
record for that of the original plaintiff, and that 
@ sum of money, to which the original plaintiff, 
if alive, would have been entitled might be paid 
to him, the legal representative,— Held that section 
372 of the Civil Procedure Code did not apply to the 
case, that section contemplating a proceeding before 
the determination of the suit; and, further, that the 
application was barred by Act XV of 1877, schedule 
II, article 171. Held, also, that section 232 had no 
application. Section 865 of the Civil Procedure Code 
(amended by Act XII of 1879, section 61) does not 
apply to the case of a sole plaintiff dying after decree, 
the right to sue being merged in the decree. CALLy 
Cuvren MULLICK vo. BHUGGOBUTTY CHURN MUL- 
LICk ‘ : : 4 . 5C.L.R.,,108 


3. Death of plaintiff and sub- 
stitution of his representatives as party to suit.—If a 
plaintiff dies after decree, his representatives are not 
bound to apply within sixty days to be made parties 
to the suit, but have the same time to file an appeal 
as the plaintiff would have had. The Civil Procee 
dure Code, sections 363, 365, and the Limitation Act, 
schedule II, article 171, do not apply to the case of 
a plaintiff dying after decree. RAMANADA SastTRi 
o. MINATCHI AMMAL . LL.R,, 3 Mad., 236 


4. Civil Procedure Code, 1577, 
st. 863, 365.— Abatement of execution proceedings.— 
Representative.—-The provision of the Limitation 
Act (XV of 1877), schedule IT. article 171, which 
gives a period of sixty days to a person claiming to 
be the legal representative of a decessed plaintiff 
undc> section 363 or 365 of the Code of Civil Proce- 
dure, does not apply to the representative of a 
deceased judgment-creditor claiming admission to 
continue execution proceedings commenced by him. 
Such a representative may come in at any time, sub- 
ject always to the same conditions as would have 
applied to the plaintiff himself. GrLanpas », 
LAKSHMAN NARHAR - LL.R., 8 Bom, 221 


and art. 1ITIB—Act XI 
of 1879, ss. 60 and 108.— Deceased defendant. Ap- 
plication to make legal representative defendant.— 
Subsequently to the institution of the plaintiffs’ 
suit, one of the defendants dicd, and his son, as 
his legal representative, was made a defendant in 
his stead. ‘The new defendant objected (inter 
alia) that his father had been dead more than 
six months before the application of the plain- 
tiffs to make him a defendant, and that, there- 
fore, the suit should abate, as provided by the last 
clause of section 368 of the Civil Procedure Code, 
Act X of 1877 (introduced by the amending Act XII 
of 1879) and article 171B of the Limitation Act XV 
of 1877, which prescribes a period of sixty days with- 
in which an application should be made to have the 
representative of a deceased defendant made a de- 
fendant to a suit. When the amending Act XII of 
1879 waa passed,—that is, on the 29th of July 1879,— 


Ilt 
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the original defendant had been dead more than six 
months; but the plaintiff made an application to have 
the representative of the deceased defendant made a 
defendant before the publication of the Act in the 
local Gazette. Held that the provisions of article 
171B of the Limitation Act should not have retro- 
spective effect, and that the plaintiffs’ application was 
not time-barred. KHusaLBHal v. KABHAI 

(I. L. R., 6 Bom., 236 


86. ———_—_—______—— Civil Procedure Code 
(det XIV of 1882), ss. 8, 868, 582.— Respondent, 
Death of.— Practice, — Substitution of parties, 
—Having regard to section 8 of Act XIV of 
1882, it is clear that the word ‘‘ Code” in schedule 
II, article 171B of Act XV of 1877, applies to the 
present Code of Civil Procedure, Act XIV of 1882 ;' 
and that, therefore, the word “ defendant” in sec- 
tion 368 of that Code, when read with section 682, 
must be held to include “respondent.’ IN THB 
MATTER OF THE PETITION OF Soust BHUSAN CHAND. 
Sosu1 Bousan CHAND vo, Guisn CuHUNDER TaLQu- 
DAR . 2 ; ». LL.R., 1 Calc. 604 


and arts, 171A, 171B.— 





-—.——___—_. 
Civil Procedure Code (Act XIV of 1882), 8, 582.—— 


ReapOndgnt, Decease of, after appeal rm hi 
ant.— Held, by the Full Bench, the word “ defendant” 
in article 1713 of the Limitation Act does not in- 
clude a respondent. Section 682 of Act XIV of 1882 
affects only proceedings under the Code, and does not 
extend the operation of any portion of the Limita- 


tion Act. vir NARAIN SINGH eo. Harogounr 
Prosap : ; . LL. RB. 12 Calc., 590 
8. and art. 171B.— Applica. 


tion to sue in formd pauperis.— Death of opponent. 
Substitution of heirs.— Subsequent granting of appli- 
cation.— Code of Civil Procedure, 1882, 88.48, 368, and 
410.— Neither article 171B of schedule II of Act XV 
of 1877 nor any other section of the Law of Limita- 
tiun applics toan inquiry into a claim to sue ta formd 
pauperis, and there is no limitation of time within 
which a mere applicant to sue as a pauper is bound 
to upply for the substitution of the name of a de- 
ceased opponent’s heir in place of such opponent. 
Article 1715 applics to applications made under sec- 
tion 368 of the Code of Civil Procedure, which sec- 
tion only applies to the case of the death of a party 
to a suit, presupposing therefore the institution of 
suit; and in the case of an application to sue tn 
Sormd pauperis, no suit is instituted until the appli- 
cation is granted, when by section 410 it is deemed 
the plaint in the suit. JANARDAN VITHAL v. ANANT 
MAHADREV ; . LL.B. 7 Bom., 373 


o. Appeal, Abatement of.— 
Application for declaration of insolvency,—- Appeal 
Srom order rejecting application— Death of decree- 
holder-respondent.— No application by appellant for 
substitution of deceased’s representative, Civil Pro- 
cedure Code, 6s. 344-348, 850, 851, 868.—The 
deeree-holder-respondent, in an appeal from an order 
refusing an application by the judgment-debtor for 
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declaration of insolvency under section 344 of the 
Civil Procedure Code, died, and the judgment-debtor, 
appellant, took no steps to have the legul representa- 
tive of the deceased substituted as respondent in his 

lace. Held that article 1718, schedule II of the 
imitation Act (XV of 1877) applied to the case, 
and that, a8 no one had been brought on the record 
to represont the deceased respondent within the 
period prescribed, the appeal must abate. Per 
Maumoop, J., that whatever the position of the 
partics might have been in the regular suit, in the 
insolvency proceedings the judgment-debtor occupied 
@ position analogous to that of a plaintiff, and the 
decree-holder occupied the position of a defendant. 
Narain Das v. Lajja Ram, I. L. 2B. 7 All., 698, in 
which Maumoon, J., differed from the decision of 
the Full Bench, distinguished. RamEsHAR SINGH 
v. BISHESHAR SINGH . LL. 7 ALL, 734 


10. —_———_—————- and__ art. 171B.— Per 
curiam (KERNAN J., dissenting).—An application by 
an appellant to make the representative OF a deceased 
respondent party to the appeal does not fall under 
article 171B, but under -rticle 178 of schedule II of 
the Limitation Act, 1871. Laxsum1 vo. Sri Devi 


[1 L. R. 9 Mad.,1 


; Civil Procedure Code 
(X7V of 1882), ss. 368, 582.—Decease of respond- 
ent afler appeal filed.—The word “ defendant” 
in article 171B of schedule II of the Limitation 
Act (XV of 1877) docs not include “ respondent.” 
Batxeisuna Goran v. BAL Josui Sapasuiv Josui 


[I. L. R., 10 Bom., 663 


12. Application by represent- 
ative of gudgment-creditor to continue execution of 
decree.—The provision of the Limitation Act (XV of 
1877), schedule TI, article 171, which gives a period 
of sixty days to a person claiming to be the legal 
representative of a deccased plaintiff under section 
303 or 365 of the Code of Civil Procedure, does not 
apply to the representative of a deceased judgment- 
creditor claiming adinission to continue execution 
anor ea commenced by him, The Code of Civil 

-rocedure (Act X) of 1877 does not provide that 
applications for caccution shall, like suits, abate by 
the death of the Judgment-creditor ; such represent- 
ative inay, therefore, come in at any time, as his 
coming in is contemplated in article 179, explanation 
I of schedule I] of the Limitation Act, subject al- 
ways to the same conditions as would apply to his 
principal. GuLABDAs ». LAKSUMAN NARHAR 


[LL R.,.3 Bom, 221 


art. 178 (1871, art. 164). 


1 Mofussil Small Cause 
Courts dot, XI of 1865, #. 21.— New trial.— Review. 
—Where the circumstances of a case in a mofussil 
Small Causo Court admit of a new trial, an applica- 
tion for such new trial is governed by section 21 of 
Act XI of 1805 which is still in force notwithstand- 
ing the right of review given by section 628 of the 
Civil Procedure Code. But where the circumstances 
of a case do not admit of a new trial, but do admit 
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of a review, then the time within which an applica- 
tion for review should be made is to be governed by 
article 173, schedule II of Act XV of 1877. 


Mapoxn Monon PoppaR v. Purno CHUNDRA 
Purnor . . . LL. R10 Calc., 207 
2. Amendment of decree by 





orders in execution.— Where the first Court’s decree 
in favour of the plaintiff was upheld in appeal, but in 
the course of the execution proceedings the lower 
Appellate Court held that its judgment did not 
mean to uphold that decree in its entirety, it was 
held that this order was in the nature of an amend- 
ment of the decree, and that the ninety days allowed 
for an application for review should count from the 
date of such order. BULOBHUDDUR MAHANTEE ». 
MvpHoosoODUN PANDEY . . 23 W.R., 433 


art. 176 (1871,:art. 165).——Applica- 
tion.— Filing award by arbitrators.—Civil Proce- 
dure Code, 1877, s. 516.—The act of an arbitrator, in 
handing in an award to the proper officer of the Court, 
for the purpose of the award being filed, cannot be 
considered as an “ application ” within the meaning of 
the Limitation Act. RobARTS 0. HARRISON 
[Ll L. R., 7 Calc, 333: 9 C. L. R., 208 





art, 177 and s. 12.—<Application 
Sor leave to appeal to Privy Counoil.—Time requisite 
for obtaining copy of judgment.— Held (per STUART, 
C, J., SPANKIE, J., dissenting) that, in computing 
the period of limitation prescribed by article 177, 
schedule II of Act XV of 1877, for an application for 
leave to appeal to Her Majesty in Council, the time 
requisite for obtaining a copy of the Judgment on 
which the decree against which leave to appeal is 
sought is founded, cannot be excluded under the pro- 
visions of section 12 of Act XV of 1877. JawaniR 
Lau v. NARAIN Das . . IL.R1 All, 644 


art. 178. 


Applications to enforce a “summary decision” 
were provided for in section 22 of Act XIV of 1859, 
and this was continued in article 166 of Act 1X 
of 1871, the period of limitation being one year. 
The provision was omitted in the present Act, but 
this article (178) including “applications for which 
no period of limitation is provided elsewhere in the 
schedule”? has been inserted. Applications formerly 
coming under section 22 of the Act of 1859 and 
article 166 of the Act of 1871, if not otherwise 
expressly provided for, would presumably, therefore, 
now come under article 178. 


e 

oo Act XIV of 1859, 8. 22.— 
Summary decision,—The words “ summary decision,” 
as used in section 22, Act XIV of 1859, meant a 
decision of the Civil Court not being a decree made 
in a regular suit or appeal. Under section 22, Act 
XIV of 1859, the period for enforcement of such 
decision was one year from the time it was passed, 
RaMDHAN MANDAL vt. RAMESWAR BHATTACHARJER 
(ZBL. RK. A.C. 235: 11 W. RB. 17 
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2. ————— Act XIV of 1859, 8. 22.— 
Decreaunder Act XIX of 1841.--Summary order.— 
A decree passed under Act XIX of 1841 ona claim 
to a certain share of property by right of succession 
was a summary order, and therefore subject to the 
limitation of one year provided by section 22, Act 
XIV of 18§9. MazepoonissA Bersre v. Furzon 
BEEBEE ‘ ; ‘ - 4W.R., Mis., 8 


3, ————_—_———— Summary decision under 
Beng. Reg. VII of 1799.—To a process of execution 
to enforce a suinmary decision of the revenue autho- 
rities under Regulation VII of 1799, Act XIV of 
1859, is held applicable ; and no proceeding in execu- 
tion having been taken out to enforce such decision 
or to keep the same in force within one year next pre- 
ceeding the application for such execution, it was 
held barred by limitation. LucumMgr Kant Guore 
vo. BAMUN Dass Mookensge . 17 W.R., 472 


4. Act XTP of 1859, 8. 22.— 
Summary deciston.— Semble,—An order under sec- 
tion 246 of the Civil Procedure Code was a summary 
decision within the meaning of section 22 of the Li- 
Initation Act, MANCHARBAM KALLIANDAS tv. KAtI- 
LAL LALSHANKAR ; . 6 Bom. A. C., 39 


5. —-_—— Act XIV of 1859, s, 22.— 
Summary dectsion.—An order awarding possession 
under section 16, Act XIV of 1859, was a summary 
award to which the provisions of section 22> were 
applicable, A summary decision is not a final one 
on the inatter at issue between the parties. LN THE 


MATTER OF NUBOO KISHEN MOOKERJEE 
{il WwW. R., 188 


6. —————_ Act ATP of 1859, 8. 22.— 
Order for costs in execution of decree.— An order 
for costs made as a contested matter in execution of 
a decree, was not a “sumimary decision or award” 
within section 22, Act XTV of 1859, but an “ order ”’ 
under section 20. Puresh Narain Roy v. Lal- 
rymple, 9 W. R., 458, followed. Moan Lan 
SUKUL v. ULFVTUNNIBA 

[5 B. L. R., 164, note: 11 W. R., 98 


7. Act XIV of 1859, #. 22. 
—Order dismissing application for execution.— 
An order of a Court disinissing an application for 
execution of a decree, on the ground that. it was barred 








by the Law of Limitation, was not a “summary deci- 


sion”? within the meaning of section 22. It was an 
order within the meaning of section 20 of that Act. 


DIGEST OF CASES. 


-———— 
A 
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Dugas MAHTAB CHAND BAHADOOR »v. BACHARAM . 


Hazea . &§ BL. R.,162:18 W. R., F. B.. 74 


8. -——_____————-- Act XIV of 1859, 8. 22.— 
Summary order.—A_ judgment-creditor having in 
execution taken possession of lands in excess of his 
decree, objection was raised and a case instituted in 
which adjudication was made in favour of the judg- 
ment-debtor, the order for restoration of the excess 
land being confirmed in appeal. Held that this order 
was not a summary one within the meaning of sec- 
tion 22, and that anu application for its execution was 


Fad! 
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governed by the three years’ limitation, Roop Muy. 
GUL SINGH v. CuOooRAMUN Sinau . 16 W. R., 182 


9. ———— Act XIV of 1858, 8. 22.— 
Decree under Registration Act, 1866, 8. 58.—Quare, 
—Whether a decree passed under section 53 of the 
Registration Act was or was not a summary decree 
within the meaning of Act XIV of 1859, section 22, 


HuRNATH CHATTERJEE v. Forriok Cuunpier Sv. 
MADAB ; : : . 18 W.R.,, 512 


10. Act IX of 1871, art. 166.— 
Application for execution of deoree.— Registration 
Act, 1866, s. 58.—An application for the execution of 
a decree made under section 63 of Act XX of 1866 
fell within article 166, and not within article 167, 
schedule II of Act IX of 1871. Jai Shankar v. Tetley, 
ILL. B., 1 All., 686, dissented from. A proceeding 
under section 53 of Act XX of 1866, though in the 
nature of a suit, was not a regular suit, and a decree 
made in such a proceeding was a decision of a Civil 
Court other than a decree passed in a regular suit. 
On the 13th July 1872 the appellant obtained a 
decree, under section 63, Act XX of 1866, on a bond 
specially registered under section 62 of that Act. 


. He applied for the execution of it,—first on the 


2nd September 1872, and again on the 18th August 
1875. The Court made an order on the 15th No- 
vember 1875 dismissing the proceedings on his second 
application for execution. The decree not being 
fully satisfied, ho again applied for its execution on the 
11th September 1878. Jfeld that the application of 
the 11th September 1878 waa barred both under see- 
tion 22 of Act XIV of 1869 and article 166 of 
schedule LI of Act IX of 1871, no proceeding hav- 
ing been taken to enforce the suminary decree within 
one year next preceding the said application, Burr- 
KHAMBHAT v. FennaNDEZ . I, L. R., 5 Bom., 678 


See contra, JAI SUANKAR v, TETLEY. 
[7. L. R., 1 AlL, 686 


ll. ———_————_ Act XIV of 1559, 8. 228.— 
Registration Act (XX of 1866), 8. 63.—“ Deoree”’ 
made upon a registered obligation,—Summary dect- 
sion.—-A suinmary decision means a decision arrived 
at by a summary proceeding, and a ‘decree made 
under section 53 of Act XX of 1876 was a summa 
decision, Section 20 of Act XPV of 1859 was fiteade 
ed to apply to decisions, whether called judgments, 
decrees, or orders, nade in a regular suit; and section 
22 of the same Act was intended to upply to all other 
decisions. A decree made in 1867 under section 58 
of Act XX of 1866 held to be subject, as regards 
itx execution, to the law of limitation provided in Act 
XIV of 1859, 8. 22. Mina Konwagl v, Jugaat 
SEIANI 

(LL. R., 10 Calc., 196: 13 C. L. R., 385 
L. R101. A, 119 


12. Application to pass judg- 
ment in terms of an award.—Civil Procedure Code 
1859, *. 327; 1577, #. 526.—At the request of the 
applicants, the lower Court filed an award on the 
20th De ember 1866, but no Judgment was passed in 
terms Of it. Several applications for execution of 
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the award were subsequently made and granted. The 
last application was made in 1880, and was rejected 
on the ground that there was no decree to execute. 
The order was confirmed by the High Court on ap- 
peal. The applicants then applied to the lower 
Court to pass judgment in terms of the award, The 
Court rejected the application as barred under the 
Limitation Act, XV of 1877, schedule II, article 178. 
The applicants appealed. Held, by SARGENT, C. J., 
and KEMBALL, J., that, looking to the provisions of 
the Codes of Civil Procedure of 1859 and 1877 with 
respect to the filing of awards in Court and the pro- 
ceedings thereon, it appeared to be the duty of the 
Court, under both Codes, to proceed to pass judgment 
according to the award as soon as it was ordered to 
be filed, without waiting for any application that that 
should be done, though such application was, os a 
matter of practice, usual; and that being so, such an 
application was one which, under the authority of Ky- 
lasa Goundan v. Ramasami Ayyan, I. L. R., 4 Mad., 
172; and Vithal Janardan v. Vithojirav Putlajirav, 
I. L. B., 6 Bom., 686, was not within the contempla- 
tion of the Limitation Act. Held, further, that the 
same effect should be giv'n to the language of see- 
tion 327 of Act VIII of 1859 and section 526 of Act. 
X of 1877. The expression “ may be enforced ” in the 
concluding part of section 827 ought to be read as 
“shall bo enforced ”’ as far as it applies to the Court, 
although the enforcement by execution of the decree 
must always, of course, be permissive, as regards the 
plaintiff, luswakrpas JAGJIVANDAS v, Dosinal 

(I. L. R., 7 Bom., 316 





13. Application for certificate 
to colleot debts of deceased person.—Article 178 of 
schedulo I! of the Limitation Act, 1877, does not 
affect un application under Act XXVII of 1860 
for a cortificate to collect debts due to the estate of 
@ decoased person. JANAKI v,. KESAVALU 

L. R., 8 Mad., 207 


14, ———____—_——- Application for certificate 
of sale.—Civil Procedure Code, 1859, 8. 259.—The 
provisions of the Limitation Act relating to applica- 
tions do not extend to an application by a nrchaasy 
of lund at » Court sale under a decree to obtain a cer- 
tificate. KyiaAsa GOUNDAN v. RaMasaAMI AYYAN 

(I. L. R., 4 Mad, 172 


16. ————_—————_ Certificate of sale, appli- 
eation for.—Article 178, schedule II of the Limitation 
Act XV of 1877, is not applicable to applications for 
certificates of sale. The provisions of the Limitation 
Act (No. XV of 1877) do not apply to applications to 
a Court to do what it no has discretion to refuse, nor 
to applications for the exercise of functions of a minis- 
terial character, VITHAL JANARDAN tv. VITHOJIRAY 


PUTLAJIBAV . ; . LL. R., 6 Bom., 586 
Drevipas JAGJIVAN v, PorsaADA BRGAM 

[I. L. R., 8 Bom., 377 

16, Certificate of sale, Appli- 





cation for.—Wherv an application for a certificate 
of salo was made five years and a half after the con- 
tirmation of the sale,—Held that it was barred by 
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article 178 of schedule II of Act XV of 1877. Tuxa- 
RAM v. Satvasi Kuanpagi .I.L. R., 5 Bom., 206 


17, ————__——_— Application for a certi- 
ficate of sale—Accrual of cause of action.—The 
applicant purchased certain land at a Court sale on 
the 17th February 1876. The sale was confirmed 
on the 20th March of the same year. The purchaser 
did not apply for a certificate of sale until the 10th 
March 1880. Held that the application was barred 
by the Limitation Act, XV of 1877, schedule II, arti- 
cle 178. Held, also, that the purchaser’s right to a 
certificate of sale accrued to him under sections 256, 
257, and 259 of the Civil Procedure Code, Act VIII 
of 1859, on the 20th March 1876, when the sale was 
confirmed. In BE KHaga PaTrHangi 

(I. L. R., 5 Bom., 202 


18. Insolvent judgment-debtor. 
—Application by creditor to prove claim.—Iin July 
1878 a person was declared an insolvent under the 
provisions of Chapter XX of the Civil Procedure 
Code. Only one creditor then proved his debt. and no 
schedule was framed. This creditor having applied 
for the sale of property belonging to the insolvent, 
another creditor, in May 1883, applied to prove his 
debt and to have his name inserted in the schedule 
which the Court then ordered to be framed. Held 
that the application was governed by article 178 of 
the Limitation Act, 1877; and that the right to 
apply having accrued at the date of the declaration 
of insolvency, the application was beyond time. 
Parsnapi Lat v. CHUNNI LAL 

(I. L. R., 6 All, 142 








19. Application to amend 
decree.— Act X of 1877 (Civil Procedure Code), s. 
206.—An application to amend a decree, which is 
found to be at variance with the judgment, in accord- 
ance with the provisions of section 206 of the Civil 
Procedure Code, is an application of the kind men- 
tioned in article 178 of schedule Il of Act XV of 
1877, and as such subject to the limitation of three 





years. IN THE MATTRR OF THE PRTITION OF GAYA 
PrasaD v. Sikzi Prasap . LL. R., 4 AlL, 23 
20. and art. 178.—Applica- 


tion for recovery of whole amount of decree under 
agreement.— Civil Procedure Code, s. 2574 —On the 
27th August 1878 the holder of a decree for money 
and the judgment-debtor agreed that the amount of 
the decree should be payable by instalments, and 
that, if default were made in payment of any one in- 
stalment, the whole decree should be executed. The 
Court executing the decree sanctioned this agreement. 
On the 28th November 1881, default having been 
made, the decree-holder applied for recoyery of the 
whole amount of the decree. Held that the applica- 
tion was not one to which article 179, schedule I] of 
the Limitation Act, 1877, was applicable, but article 
178, and the period of limitation began to run from the 
date of default. The principal recognised in Rag- 
hubans Gir v. Sheosuran Gir, I. L. R., 5 AW, 243 ; 
and Kalyanbhai Dipchand v. Ghanashumlal Jadu- 
nathji, I. L. R., 5 Bom., 29, applied. SHam Karan 
vo. PIARI . F : . LL. R., 5 All, 596 
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321, ———__—_—__———_ Decree prohibiting 
execution till the expiration of a certain period. 
— A decree, which was passed on the 8th December 
1881, in a suit on a simple mortgage-bond contained 
the following provision: “If the judgment-debt is 
not paid within four months, the decree-holder shall 
have the power to recover it by a sale of the mort- 
gaged property.” On the 17th February 1885 the 
decree-holder applied for execution of the decree. 
Held that, inasmuch as the decree provided expressly 
that the decree-holder might not apply for its execu- 
tion till after the expiry of four months from its date, 
the limitation of article 178, schedule I] of the Li- 
mitation Act, and not of article 179, should be applied 
to the case; and the application for execution having 
been made within three years from the Sth April 
- 1882, when the right to ask for execution accrued, 
was not barred by limitation, Tuakar Das ov. 
SHapi Lab . ; I. L. R., 8 All, 56 


22. Application for erecution 
of decree.—An application for execution of » decree, 
made on the 29th May 1874, having been rejected, an 
appeal was preferred to the High Court, which 
reversed the order of the lower Court. The property 
of the judgment-debtor had been attached previously 
to the application for execution, and part of it was 
afterwards sold on the 6th September 1875. A sub- 
sequent application to have a further portion of the 
attached property sold was rejected on the 17th Sep- 
tember 1875, on the ground that not only part of the 
property but the whole of it might have if on sold on 
the 6th September. There being nothing to show 
that the attachment had ever been withdrawn, on 
the 3ist December 1877 the judgment-creditor ap- 
plied that the property of his debtor might be sold in 
execution of the decree. Z/eld that nothing had heen 
done by the judgment-creditor since his application 
for erecution, of the 29th May 1874, “ to enforce the 
decree or kept it in force” (as defined by the Full 
Bench decision in Chunder Coumar Roy v. Bhogob- 
utfy Prosunno Roy, 1C. L. RK. 28:8. CLLR, 
3 Calc., 235); that the right to apply to have the 
property sold accrued upon the attachment, and 
accordingly that the present application, inasmuch as 
it had been made more than three years from the 
date of the attachment, was barred by limitation 
under article 178, schedule IT of Act |XV of 1877. 
JOOBEAS SINGH v0. BUHOORIA ALUMBASER KORR 

. (70. L. R., 424 


23. Application for execution. 
—Intermediate suit.— Fresh application,— Revival 
of application.—On the 27th March 1878 the holder 
of a decree applied for execution. On the 27th May 
1878 the Court made an order directing that the ap- 
plication should be struck off, as the record of the 
former execution proceedings was in the Appellate 
Court, and that the decree-holder should make a fresh 
application when such record was returned. On the 
28th May 1881 the decree-holder renewed the appli- 
cation in accordance with auch order. Held,on the 
question whether this application was barred by li- 
mitation, that it was not an application w'thin the 
meaning of article 179, schedule I] of Act XV of 1877, 
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need. 
but one to which article 178 would apply; that li- 
mitation began to run when the record was returned ;. 
and that, therefore (three aoa not having elapsed 
from that time), the application in question was 
within time. Aalyanbhai Dipchand v. Ghanasham- 


lal Jaduenathji, I. L. R., 5 Bom., 29; and Paras 


Ram v. Gardner, I. L. R., 1 Ali., 855, referred to, 


RAGHUBANS GIR v. SHEOSARAN G1B 
(I. L. R., 5 All, 248 





24. A pplication for revival of 
execution stayed by injunction.—A decree was made 
against B., K., and Z On tho 13th May 1879 ap- 
plication was made for execution of the decree against 
B. and K. In August 1879 Z., who had preferred 
an appeal in the suit, applied on that ground for the 
stay of execution, and on the 22nd August 1879 tho 
Court on the same ground ordered execution to be 


stayed. On the 16th December 1879 Z.’s appoal was 
dismissed, On the 24th Juno 1882 an application 


for execution of the decree against B. and K. was 
made, Held that such application might be regarded 
us one for revival of the proceedings in execution 
which had been stayed by injunction, to which article 


_178, schedule IT of the Limitation Act, 1877, was 


applicable, and such application was therefore within 
time. The principle of decision in Raghubans Gir v, 
Sheosaran Gir, I. L. B., 6 All., 243; and Kalyan- 
bhai Dipchand v. Ghanashamlal Jadunathji, I. L. 
R., 5 Bom., 29, followed. Burr Becam vo. Nina, 
Cuand . : ‘ I. L. R., 5 All, 458 


25. Application for execution 
of decree hy revival of proceedings after removal of 
tnjunction.—-On the 28th May 1878, application was 
made for execution of a decree, in pursuance of which 
certain property was uttached and pruclaimed for 
sale. On the day fixed for the sale the Court issued 
an injunction to stay the same until a suit, which 
certain persons who claimed the property hud inati- 
tuted, had been decided. .On the 14th Septembor 
1882, the suit having been finally decided on the 24th 
January 1881, the decreo-holder applied for execu- 
tion. Held that the application might properly be 
considered to be for revival of the former proceedings 
after removal of the injunction, to which article 178 
of the Limitation Act, 1877, rather than article 179, 
wae applicable, and was within time from the date of 
accrual of the right to apply on the final decision of 


the suit. Basant Lay v. Batu Bint 
(I. L, R., 6 All, 28 


36. Application under s. 411, 
Civil Procedure Code, 1877.— Court fees payable to 
Government under decree.—Governinent is not en- 
titled to any exemption from the provisions of the 
Limitation Act, 1877, relating to applications. Held, 
therefore, that an application by Government under 
section 411 of the Code of Civil Procedure to recover 
the amount of Court fees from a party ordered by 
the decree to pay the same was subject to the pro« 
visions of article 178 of the Limitation Act, 1877. 
Appaya v. COLLECTOR OF VIZAGAPATAM 

[L L. R., 4 Mad, 155 
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97. Application for posses- 
sion after sale in execution of decree.— Period from 
which limitation runse.—The right to apply for pos- 
session after a sale in execution of a decree accrucs 
on the date the certificate of sale is issued, not on 
that on which the sale was confirmed; the period 
of limitation, therefore, counts from the former date. 
BasaPa v. MARYA . : L. R., 8 Bom., 433 


28. Application for posses- 
ston by purchaser at a Court eale.—Civil Procedure 
Code, Act XIV of 1882, s. 818.—An application by 
a purchaser at a Court sale to, be put into possession 
is barred under article 178, schedule II of the Li- 
mitation, Act XV of 1877, if made more than three 
years after the grant of the certificate of sale. Vi- 
thal Janardan v, Vithogirav Patlagirav, I, L. R,, 6 
Bom., 686, distinguished. HaNnMANTRAV PANDU- 
RANG JOGLEKAR v, SUBAJI GIRMAJI 

[I. L. R., 8 Bom., 257 


: Application for probate. 
—The Limitation Act is not applicable to an applica- 
tion for probate; such +1 application, therefore, is 
not barred by article 178 of schedule II of that Act. 
IN THE MATTER OF THE PRTITION OF ISHAN CHOUN- 
pEr Roy . 1.1L. R., 6 Cale, 707:8C.L. R., 52 


30. Application for probate 
or letters or certificate of administration.—Article 
178 of schedule I] of Act XV of 1877 has reference 
only to applications under the Civil Procedure Code 

Act X of 1877), and does not apply to applications 
or probate or letters or certificates of adiministra- 
tion, Bar MANEKBAI v. MANEKJI KAVASJI 

(I. L. R., 7 Bom., 213 


31. Application for refund of 
excess payment.—Accrual of right to apply.—-The 
judgment-debtors against whom a decreo had beon 
executed applied for a refund of money which they 
alleged had been recovered in execution by the decrec- 
holders in excess of what was actually due under the 
decree. Upon this application an account was taken 
by order of the Court. Held that the limitation ap- 
plicable to the case was that provided by article 178, 
schedule II of the Limitation Act, and that the right 
to apply for the refund of the excess amount paid in 
execution accrued at the time whon the account was 
taken and stated on the application of the judgment- 
debtora in the course of the proceedings in execu- 
tion. Mua Ras 0. Desi Dinar 

(LL. R., 7 All, 371 


$2. Application to revive a. 
case and restore tt to the board.—After a decree 
had been made in a suit, the case was, in 1875, 
struck out of the board for want of prosecution. No 
stcps were taken to have it restored. In 1879 both 
the plaintiff and defendant died. In the same year 
the heirs of the plaintiff instituted a suit against the 
administrator of the defendant for the purpose of 
having the decree in the original suit carried out. 
This suit was dismissed by the Court of first instance 
under section 18 of the Code of Civil Procedure, but 
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the Appellate Court, holding that the original suit 
was subsisting and might be reconstituted, directed 
that the plaintiffs should be allowed to amend their 
plaint by putting it into the form of a petition under 
section 372 of the Code. On a petition by the 
plaintiffs praying that the original suit might be 
revived and restored to the board,—Held that the 
application was not barred under article 178 of 
schedule II to the Limitation Act of 1877. Even if 
article 178 was applicable, the application would not 
be barred, limitation running from the time when 
the suit was allowed to be reconstituted. The Legis- 
lature did not intend to include in the Limitation 
Act every application to a Court with reference to 
its own list of causes, such as applications to transfer 
8 case from one board to another, to transfer a case 
to the bottom of the board, change of attorneys, and 
so forth. GOVIND CHUNDER GuswAM1 v, RUNGUN- 
mMoNEY . LL. R., 6 Cale. 60:6C.L. R., 345 


33, ————_——- and arts.17land 171A, 
—Application to revive suit.— Right to apply.— 
Pending suit.—The right to apply in a pending suit, 
—i.e., & suit in which no final order has been made, 
—is a right which accrues from day to day, and 
therefore the periods of limitation provided in articles 
171, 171A, and 178 do not apply in an application to 
revive such a suit, KgparNnatH Dorr v. Hara 
CHanp Dutt. ; I. L. R., 8 Calc., 420 


34, ——_—_—_—_—_—_——__ Revival, Application for.— 
Civil Procedure Code, 1877, s. 371.— An application 
by the legul representative of the plaintiff to revive 
a suit which has abated on the death of the plaintiff 
may be granted if made within three years trom the 
time when the right to apply accrued, if the appl- 
cant can show that he was prevented from sufficient 
cause from continuing the suit. Baroxyrus Doss 
JOHURRY v. DomMAN THAKOOR 

(I. L. R., & Calc., 1890: 4 C. L. R., 374 


36. and art. 179.— Injunction 
restraining execution.— Revival of proceedings by re- 
presentative of decree-holder.— Substitution of name 
of representative on the record.—J. obtained a de- 
cree against the firm of 4. &. in 1863, and on the 
16th September 1869 applied for execution by at- 
tachment and sale of certain immoveable property. 
The property was attached, but the sale was delayed 
by various causes until the 6th February 1876, when 
it was ordered to take place on the 18th March 
1877. Meanwhile P. brought a suit against J., and 
on 14th March 1876 he obtained an injunction re- 
straining J. from proceeding, pendente lite, to the sale 
of the attached property. J. appealed against the 
order granting the injunction, which, however, was 
confirmed on the 26th June 1878. Meanwhile, on 
the 22nd January 1877, J. had died, and thereupon 
the proceedings in the matter of the injunction as 
well as in #.’s suit were carried on by (7. as his re- 
presentative. On the 19th January 1880, P.’s suit 
was dismissed, and with it the injunction of the 14th 
March 1876 fell to the ground. On the 5th Febru- 
ary 1880 G. applied to have his name substituted 
for that of J. in the application for execution of the 
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and art. 179—continued, 


16th Septembor 1869, and to proceed with the caso ; 
and on the 19th February 1880 this application was 
granted, and an order made that execution should be 
proceeded with on J.’s application of September 
1869. €., as representing the tirm of M. &., appeal- 
ed. Held thai @. was entitled to execution, Where 
an application for execution has been made and 
granted, but the right to execute has been subse- 
quently suspended by an injunction or other obstacle, 
the decree-holder may apply for a revival of the 
proceedings within three years froin the date on 
which the right to apply accrues,—orz., the date on 
which the injunction or other obstacle is removed 
(article 178 of schedule I] of Act XV of 1877). 
Where a decree-holder, whose right. of execution has 
been thus temporarily suspended, dies, his representa- 
tive has the same rights as he had himself to apply 
for and obtain a revival of the proceedings. It was 
contended in the above case that G@, had no right to 
apply for a revival of proceedings, unless his name 
was substituted on the record as J.’s representative ; 
that as his right to apply for such substitution ac- 
erued immediately upon J.’s death, which had hap- 
pened more than three years previously, so much of 
his application of 3rd February 1880 as related to 
the substitution of names was barred by article 178 
of schedule II of Act XV of 1877; and that, conse- 
quently, the other portion of his application which 
related to execution was necessarily inadinissible, in- 
asmuch as it depended upon the substitution of G.’s 
name, which it was too late to effect. Held that, 
under the circuinstances of the case, G.’s right to 
apply for the entry of his name in the place of that 
of J. could not be regarded as having accrued inn- 
mediately upon J.’s death. At that time, J.’ ap- 
lication for execution, being suspended by the in- 
Junction, was to all intents and purposes non-existent. 
It could not be revived until the injunction was 
removed. During the continuance of the injunction, 
an application by G. for the entry of his name could 
not have been entertained by the Court, inasmuch as 
J.’s application for execution was in abeyance and 
would never be revived at all in the event of P. sic- 
ceeding in his suit; avd even if 2. failed, it might 
also happen that J.’s application would not be re- 
vived in favour of G., for, even if he were J.’s re- 
presentative at the date of his application, he might 
be dead before the decision of P.’s suit. KaLyan- 

BHAI DIPCHAND 0. GHANASHAMLAL 
[i. L. R., 5 Bom., 29 


38. Death of sole defendant, 
—Legal representative.—Civil Procedure Code, 
(Act X of 1877), ss. 368, 372.—In a suit for the 
recovery of land against a sole defendant, the latter 
died before the hearing. Sixty-three days after the 
death of the defendant, the plaintiff applied to the 
Court to enter on the record the legal representative 
of the deceased defendant. On the 22nd of Novem- 
ber 188v, the Court rejected the application under 
the provisions of Act XV of 1877, schedule II, article 
1716, and ordered the suit to abate. On the same 
day the plaintiff applied to the Court to set aside the 
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order directing the suit to abate, but this application 
was also rejected on the 2Uth of September 1881, 
On appeal to the High Court,— Held that the appli- 
cation which was rejected on the 22ud of November 
1880 was an application under section 372, and not 
under section 368, of the Code of Civil Procedure ; 
and that the applicant was entitled to make the 
application within three years, as allowed by Act XV 
of 1877, schedule I], article 178. Gocoel Chunder 
Gossamee v. Administrator General of Bengal, I. 
L. R., 5 Cale., 726, referred to, BRENODE MOHINI 
CHOWDHRKAIN 0, SHARAT CHUNDER DEY CHOWDHRY 
[I. L. R., 8 Calc, 837; 10 C. L. R., 449 

12 C. L. R., 421 


37, ——_—_—_————_ Application for fresh 
summons.— Filing of plaint.—A pluint was filed on 
12th March 1875, and the summons to the defendant 
to appear and answer issued on 13th March 1876. 
With the exception of an application for substituted 
service made on 20th March 1876, and which was re- 
fused, no further steps were taken in the matter until 
21st March 1878, whon the plaintif€ applied for a 
fresh summons to issue, the time for the return of 
the first summons having long since expired. Held 
that the mere filing of a plaint, or the nuked fact that 
a plaint: is on the filo, will not of itself prevent the 
operation of the law of limitation, and that as no 
steps had been taken to renew the summons for three 
years, and as no sufficient case to excuse the delay had 
been made out, the application was out of time, and 
should be refused. KAMKIssEN Doss v, LUOKEY- 
NARAIN . : ‘ - LL, R.,, 3 Cale, 312 


38. ————___—_——— Application for summons 
after pertod of limitation had expircd.—Rules of 
High Court (4th December 1875), 1, 2, 5.—I1n a suit 
upon @ promissory note, dated the 4th June 1873, 
payable three months after date, the plaint was filud 
on the 2Znd November 1872, but no suminons to 
appear was issued until the 18th September 1878, 
when a Judge’s order for the issue of o summons 
was obtained ex parte. Held that the suit was not 
barred by limitation. GxRENDER CoomMark Durr o. 
JUGGADUMBA DAvEB . LL.B. 6 Cale. 126 


38, ——————_——_—— Per curiam Kennan, J. 
dissenting).—An application by an appellant to make 
the representative of u deceased respondent party to 
the appeal does not fall under article 171B, but under 
article 178 of schedule HI of the Limitation Act, 


1871. Laxsnmt v. Sai DEVI 
(I. L. R., O Mad, 1 
art. 179 (1871, art. 167; 1859, s. 
20). 
Col, 
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(e) CoNFIRMATION OF SALE . . 3522 
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DATE : . . : . 3528 

7. Joint DeokEzr— ; ‘ . 8535 
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8. MBANING OF “PROPER CovURT” . 8540 


Sees.l . LL R10 Calc, 748 
Sees2 . LL.R,65 Cale, 897 


See LimITATION Act, 1877, 3. 19. 
IL. R., & All, 201 
. bu. R., 8 Calc,, 716 
I. L. B., 9 Calc., 730 
18 C. L, R., 91 


See Pauper Surt—Svl Ts. 
(2 B.L. R., Ap., 22 


See SPROIAL APPEAIL—GROUNDS OF APPEAL 
—QUESTIONS OF Fact. 

[18 B. L. R., Ap. 1 

5 B.L. R., Ap., 59 


1. LAW APPLICABLE TO APPLICATION FOR 
EXECUTION. 


L-—— Application for execution 
of decree on specially ‘registered bond under Regts- 
tration Act, 1866, ss. 52, 58.— Held that article 167, 
and not article 166, schedule II of Act IX of 1871, 
applied to an application for the execution of a decree 
made under the provisions of section 53 of Act XX 
of 1866 upon a bond specially registered under the 
provisions of section 52 of that Act. Jarl SHANKAR 





eo, TRTLEY : ; . LOR, 1. All, 586 
But eee Burxampat 0. FERNANDEZ 

(LL. R., 5 Bom., 678 

2. Order for costs by High 





Court on appeal,—An order, for costs made by the 
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1. LAW APPLICABLE TO APPLICATION FOR 
EXECUTION—contsawed. 


High Court on appeal came within the scope of arti- 
cle 167 of the Limitation Act of 1871, schedule II. 
Hursuns Laut v. SHEO Narain SiIncH 

(21 W. B., 301 


38. ———_——_—— Application for execution 
of decree for costs when rejecting petition to appeal 
to Privy Council.—The period of limitation within 
which application must be made for execution of an 
order for costs passed by the High Court, when re- 
jecting a petition for leave to appeal to the Privy 
Council is that specified in schedule II, article 167 of 
Act IX of 1871. Hurro Persnap Roy CHowpHry 
oe. BHUPENDRO Narain Dutt 

[I. L. R., 6 Calc. 201: 7 C. L. R., 78 


—_—_—_—_—_———— Application to ascertain 
how much judgment-creditor has been paid.—An 
application asking the Court to ascertain and deter- 
mine how much a judgment-creditor has been over- 
paid is not barred by the lapse of the time allowed 
for execution of a decree if the applicant has not been 
guilty of laches, and if he has come with due dili- 
gence. MurTHOORA PeEsHaD SINGH v. SHUMBOO 
GEER ; d : , : W.R., 211 





5. Decree in force at passing 
of Act XIV of 1859.—Where a decree was in force 
at the passing of Act XIV of 1859 it would be barred 
after three years; but if steps had been taken, and 
an application made within that period, a second ap- 
plication would fall within the rule laid down in 
section 20 of that Act. GREGORY v. JOYCHUNDER 
BANERJEE : ‘ 1 Ind. Jur., N. 8., 80 


6, ———————_——— Decree in force at passing 
of Act XIV of 1859.—In 1845 K. and MM. obtained 
& joint decree for possession and mesne profits against 
NY. In 1846 possession was taken, and the case was 
struck off in 1847. In 1850 X. alone applied for 
execution and was refused, he not being the sole 
decreee-holder. A. disappeared in June 1851, and 
was never afterwards heard of. In February 1852 
8S. §., wife of K., and R., uncle of K., applied to exe- 
cute the decree, alleging that it had been transferred 
in gift to them by K.; but their application was 
rejected because M. had not joined; and, secondly, 
because no order could be passed in the absence of 
K. On 28th December 1861 S. S. again applied 
for execution of the whole decree, claiming her 
husband’s share as his heir, and ¥.’s under a deed 
of gift, and her application was rejected on the 
ground that, as twelve years from the disappearance 
of her husband had not expired, and she pee not 
performed the ceremony of kooshaputra, she could 
not claim as his representative, An appeal from this 
order was rejected on 6th December 1862. In 1863 
S. S. applied for a certificate, under Act XX VII of 
1860, to collect the debts due to her husband, which was 
granted in July 1864. The present application was 
made by S. S. and M. on the 23rd August 1864, 
S. S. having performed kooshaputra on 18th June 
1863. The Court found that the various attempts 
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1, LAW APPLICABLE TO APPLICATION FOR 
EX ECUTION—continued. 


to execute were made bond fide. Held, first, that 
the decree was in force at the time of the passing of 
Act XIV of 1859; secondly, that the present applica- 
tion, having been made within three years of the 
proceedings in 1861, was in time, under section 20 of 
that Act. Pogoss v. Borstvs LAL 

[2 Ind, Jur., N. 8.1: 6 W. R., Mis., 104 


7 ——_—_—_—_—— Application for execution 
of decree.—Application for execution of a decree 
passed on 13th May 1869, and for which the period 
of limitation was three years, was made on 18th May 
1872. Held, the execution was barred by article 167, 
schedule II of Act IX of 1871, notwithstanding the 
suit had been instituted before 18th April 1873. 
Nunpo CooMAR MoOKERJEE v. IssuR CHUNDER 
BHUTTACHABJI . ; . I~BL. RK. Ap, 9 


8. Period from which limita- 
tion runs.— Payments since that date.— Limitation 
Act, No. TX of 1871, governs applications to execute 
decrees made before the Act, and, in computing the 
period of limitation, the Act directs the date of the 





prior application to be taken, and that date cannot - 


be altered because intermediate payments may have 
been made on account of maintenance. NARANAPPA 
Alvan v, NAMA AMMAL alias PARVATHY AMMAL 

(8 Mad., 97 


See KRISHNA CHETTY 0. RaMI CHETTY 
8 Mad., 99 


MAALAKSHMI AMMAL v. LAKSHMI AMMAL 
(8 Mad., 105 


CoLLEoror oF SoutH ARCOT v. THATACHARRY 
[8 Mad., 40 


9. ——_—_—_—__—— Application for execution 
of decree.—General Clauses Consolidation Act, 1868, 
s. 6.—An application for execution of a decree being 
made on the 27th September 1871,—Held not to be a 
suit within the meaning of section 1 clause (a) of Act 
1X of 1871, and, therefore, barred under schedule IT, 
article 167 of that Act, as having been made more than 
three years after the date of the last preceding ap- 
plication. The application of the 27th September 1871 
could not be regarded asa mere continuation of #& pro- 
ceeding pending—viz., of a former application of 
the 7th January 1868—within the meaning of Act 1 
of 1868, section 6, at the time when the new Limita- 
tion Act came into operation, though the order on the 
latter application, having been made on the 31st March 
1870, would possibly have been a sufficient proceeding. 
within the 2Uth section of Act XIV of 1859 to con- 
stitute a fresh terminus whence time might run 
under that Act. Govind LaAksHUMAN v. NARAYAN 
MaBRESHVAR . , ; ‘ . 11 Bom.,, lll 


BAaLKBISHNA v. GANESH 11 Bom., 116, note 


10. Act IX of 1871, @. 1.— 
Execution of decree in sutt instituted before Let 
April 1873.—An application for execution of a de- 
cree is an application in the suit in which that decree 
has been obtained. From this, end from the enact- 
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1. LAW APPLICABLE TO APPLICATION FOR 
EX ECU TION—continued. . 


ment in section 1 of Act IX of 1871, that nothing 
contained in section 2, or in Part II of that Act, shall 
apply to suits instituted before the lst April 1873, it 
follows that nothing contained in schedule II of that 
Act extended to an application for execution of a de- 
cree in a suit instituted before that date. No such 
application was barred by section 20 of Act XIV of 
1859, if made within three years from the date of a 
proceeding within the meaning of that section. Al- 
though the execution of a decree may have been actu 
ally barred by time at the date of an application made 
for its execution, yet, if an order for such execution 
has been regularly made by a competent Court, having 
jurisdiction to try whether it was barred by time or 
not, auch order, although erroneous, must, if unre- 
versed, be treated as valid. Munaun PrrsHap 
Dicnit ov. Griga Kant LAIR 
[z. L. R,, 8 Calce., 51: ll C. L. R., 118 
L. R., 8 I. A., 1338 


Reversing, on appeal, Munaun Parsnap DioniT 
v. SHAMA Kant LAHIRI CHOWDWRY 
(I. L. R., 4 Cale. 708 


. ————____——._ Applications for execu- 
tion.—Act IX of 1871, s. 1.—The time prescribed by 
the Limitation Act (1X of 1871) within which appli- 
cations for execution may be made, governs all such 
applications made during the time that Act was in 
force. UNNODA PRRSAD Roy v, KooRPAN ALI 

(I. L. R., 3 Calc., 516: 10, L. R., 408 


12. Application for exec. 
tion.— Law in force at time of application.—The law 
of limitation applicable to proceedings in execution is 
not the law under which the suit was instituted, but 
the law in force at the date of the application for 
execution, in absence of a legislative provision to the 
contrary (such as that contained in section 1 of Act 
1X of 1871). GurupabvaPa BasaPa ov. VIRBHAD- 
RAPA IRSANGAPA I. L. R., 7 Bom., 450 


13 Execution of decree,—Li- 
mitation applicable to execution of a decree passed 
previous to the 1st Octuber 1877.—Limitation Act, 
XV of 1877, art. 179.—General Clauses Consoli. 
dation Act (I of 1868), «. 6, Effect of.—In execution 
of a decree, dated the 17th January 1877, the judg. 
ment-creditor applied on the 13th May 1878 to have 
the property of his judgment-debtor sold on the 16th 
September, 1878. Subsequently, on the 2nd June 
1881, he made a further application to have the decree 
executed. Held that the case was governed the 
provisions of article 167 of Act 1X of 1871, and not 
by those of article 179 of Act XV of 1877; and that, 
as the application had not been made within any one 
of the periods given in the third column of article 
167, it was barred by limitation. Held, also, follow- 
ing Mungul Pershad Dichtt v. Grija Kant Lahire, 
I. L. #.,8 Cale., 51, that although there is no cor- 
responding provision in Act XV of 1877 to that con- 
tained in section 1 of Act IX of 1871, all applications 
for execution of a decree are applications in the suit 
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LIMITATION ACT, 1877, art. 179—conti- 
nued. 
41. LAW APPLICABLE TO APPLICATION FOR 
‘ EXECUTION —continued. 


which resulted in that decree. BEHARY LALL ov. 


Goserspuun LALL 
(I. L. R., 9 Cale., 446: 12 C. L. R., 431 


14, ——_—_—__—_—_—- Erecution of decree, Ap- 
plication for.—Step in aid of execution.— Repeal, 
Effect of.—On the 28th September 1877 an applica- 
tion was made for execution of a decree. On the 8th 
July 1878 the decree-holder deposited R2 as nilamec 
fecs,—that ia to say, costs for bringing certain pro- 
perty to sale in execution of the decree. On the 28th 
March 1881 a further application for execution of the 
decree was made, Held that the deposit of R2 as 
nilamee fees on the 8th July 1878 was a step in aid of 
execution of the decree, and that the application of the 
28th March 1881, being within three years from tlic 
date of the deposit, was not barred by limitatica, 
Quere,—Whether, inasmuch as Act IX of 1871 is 
repealed by Act XV of 1877, and the later Act con- 
tains no provision similar to that contained in section 
1 of Act LX of 1871, Act XIV of 1859 can be said to 
have been repealed in respect of suits instituted be- 
fore the Ist of April 1873. Rapwa PRrosap SINGH 
v. SuNpuR LAL . . LL.R., 9 Calc., 644 


15. Act IX of 1871, s. 1.— 
Application for execution of decree passed before 
Act of 1877 came into force.—Application to keep 
alive decree.—The plaintiff obtained a decree against 
the defendant in 1872. He first applied for its exe- 
cution in 1874, and his application was disposed of 
on the ground that the requisite Court fee had not 
been paid. His next application was in 1876, and it 
was disposed of because no property could be found 
to satisfy the decree, His third application, made on 
the 0th of March 1879, was one asking merely that 
the decree might be kept alive. He now applied for 
the fourth time on the 26th of November 1881, and 
sought execution of the decree. Held that the law 
of limitation applicable to proceedings in execution is 
not the law under which the suit was instituted, but 
the law in force at the date of the application for exe- 
cution, in absence of a legislative provision to the 
contrary (such as that contained in section 1 of Act 
1X of 1871). The law of limitation, therefore, to be 
applied to the application of the 10th March 1879, 
was Act XV of 1877; and inasmuch as that applica- 
tion did not ask for any step to be taken towards exe- 
cuting the decree, it was not in accordance with arti- 
ele 179, schedule LI of Act XV of 1877, and did not 
save the present application from being barred. 
Mungul Pershad Dichit v. Grija Kant Lahiri, I. 
L. R.,8 Cale., 51, explained. Gurupapapa Basa- 


Paw, VIRBHADKAPA IBASANGAPA 
(I. L. R., 7 Bom., 459 


16, ———_—_—_—__—- Proceeding to enforce judg- 
ment.—Act XV of 1877 operates from the date on 
which it came into force as regards all applications 
made under it. Behary Lall v. Goberdhun Lall, I. 
DL. R.,9 Cale., 446, dissented from. An application 
for execution was made on the 2nd of March 1872. 
In the execution procudings certain properties were 
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LIMITATION ACT, 1877, art, 179—conti- 


nued, 


1, LAW APPLICABLE TO APPLICATION FOR 
EX ECUTION—continued, 


attached and a sale proclamation was issued. & 
claim to a portion of the properties was then prefer- 
red by third parties, and allowed on the 17th of June 
1872. The decree-holder failed to take necessary 
measures to bring the remainder of the property to 
sale, and the case was struck off on the 4th of J uly 
1872. A subsequent application for execution was 
made on the 14th of June 1875. Held that the sub- 
sequent application was not barred by the provisions 
of section 20, Act XIV of 1859. Bronanam Durra 
o. ABDUL WAHED . . LL. R,, ll Cale, 55 


2, PERIOD FROM WHICH LIMITATION 
RUNS. 


(a) ConTINUOUS PROCEEDINGS. 





17, —-_-—__-—_———- Order refusing execution 
operating as stay of process.—A decree-holder applied 
for the sale of certain property then under attach- 
went in the suit. The Court refused to issue process 
for the sale, on the ground that the property could 
not be sold, as certain claims and suits respecting it 
were still pending. The claims and suits having been 
determined, the application was renewed. More than 
three years had elapsed between the date of the order 
on the first application and the date of the renewed 
application, Jfeld that the second application was: 
not barred, the order on the first application operating 
simply as a temporary stay of process for the sale of 
the property, and there being a pending proceeding to 
enforce the decree during the stay. RAGAVA PISHARDI 


v. AYUMANJIRI MANKAL THUOPAN alias VLLIA 
THAMBRAKLE ‘ P ‘ . 4Mad.,, 261 
18. Continuing attachment,— 


Process to enforce decree.—An attachment of pro- 
perty in execution of a decree operates de die in 
diem as process of execution upon a decree. Whiere, 
therefore, the late Sudder Court, by an order, dated 
25th July 1855, directed that the judgment-debtor 
should be allowed to remain in the enjoyment of pro- 
perty then under attachment, that an order for the 
sale of the property should be stayed, but that the 
attachment should continue in force until the fur- 
ther order of the Court; and on 1Uth May 1868 the 
High Court made on order setting aside the order of 
the Sudder Court, and stated that the assignee of the 
execution-creditor should be left at liberty to apply 
fur execution of the decree,— Held, on an application 
made reversing the decision of the Court below, that 
the right to enforce payment of the amount due 
under the decree was not barred. Brooxs. ». Pat- 
TAMMARI NANJAPPa Nalcx 4 Mad., 316 


But see RADHIKA CHOWDHRAIN vr. LUKHER 
CHUNDER GHOSE 3 18 W. R., 513 


19. Continued proceeding.— 
Application struck off.—The effect of au order strik- 
ing off execution proceedings in consequence of an 
adverse decision against the decree-holder under Act 
VIII of 1859, section 246, is not to dispose finally of 
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2. PERIOD FROM WHICH LIMITATION 
RUNS—contipued. 


(a) ConTINvoUs PRocREDINGS—continued. 


the application for attachment and sale: and if the 
result of a regular suit prosecuted with due diligence 
is a tinal deerce in his favour, and he makes an applica- 
tion for the cxecution of this decree, such application, 
whatever its form, i8 in substance one for the con- 
tinuation of the former procecdings, and is therefore 
not an application to execute the decree within the 
meaning of Act IX of 1871, schedule I], article 
167. Pyakoo-TUHOVILDABINKE 0. NAZIR HosskiNn 

{23 W. R., 1838 


20. Decree-holder, Refund by, 
of money paid to satisfy decree.— Revival of ori- 
ginal decree.— Application to execute.—A decree 
having been satistied by the decree-holder obtain- 
ing an order for the payment to him of a certain 
sum of money which was deposited in Court in 
his judgment-debtor’s name, the decree-holder, owing 
to subsequent proceedings of the son of the judg- 
ment-debtor, had to refund the money which he 
had received. He then applied again for execution, 
but, many years having elapsed since the last proceed- 
ings, was met with the objection that his decree was 
barried by limitation. Held that, on » proceeding 
such as this, the old decree, which had been satistied, 
could not revive. ABDOOL JULEEL v0. KANCHUN 
DossEE . : . . 24 W. R., 148 


21. Separate decrees.— Conti- 
nued application.—Whiere a plaintiff obtained se- 
porate decrees against several persons in respect of 
several dutics which they were to perform separately, 
and the plaintiff chose to proceed in the first instance 
wyrminst some, and not against others, in taking out 
execution,—Held that the proceedings in taking at 
different times were not continuous proceedings in 
execution, and that limitation would run separately 
from the date of the latest action in each case. 
CuOWDHRY HUREEHURB SINGH v, Hkivoy NARAIN 

(25 W. R., 310 


22. Application for execution 
of decree.—Decree barred by lapse of time—In a 
decree for possession passed on 19th December 1874, 
the inquiry into the mesne profits was reserved for the 
execution stage. Possession having been taken, exe- 
cution was taken out for costs, but owing to dis- 
putes amon, the judgment-creditors the amount 
deposited ?. Court was not paid out till 7th February 
1868. After this, on let June 1870, application for 
further execution was made by assessment of mesne 
profits, upon which attachment was effected. Held 
that, as the application of Ist June 1870 was not for 
# continuation of the original suit, but for execution 
of the decree, the judgment-ereditor was bound by 
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the rules relating to execution; but that, even if - 


treated as an application for adjustment of the wa- 


silat, it was rightly rejected by reason of the great | 


and needless delay. Wopoy Taga CHOWDHKANL ». 
ABDOUL JUBBUR CHOWDHURY . 24 W. R., 339 


33. Application for execution 
of decree.— Continued application.—Au application 
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n ued. 


2. PERIOD FROM WHICH LIMITATION 
RU NS—continued. 


(u) ContiInvoUs PROCEEDINGS—continued, 


which is pending must be looked upon as a conti- 
nuous proceeding until it is disposed of. SHURUT 
CUUNDER SEN v, ABDOOL Kiryrk MAnomrp Monv- 
TESUR BILLA, : . 23 W. R., 827 


24, ———_—_—_—_—— Continued application.— 
Proceeding to enforce decree.—It was the object of 
the Legislature in Act X1V of 1859, section 14, with 
regard to the limitation for the commencement of @ 
anit, to exclude the time during which a party to the 
suit may Inve been litigating, bond fide and with 
due diligence, before a Judge whom he has supposed 
to have had jurisdiction, but who yet may not have 
had it. The samo principle prevails in the construc- 
tion of section 20 with regard to executions. Held, 
accordingly, that a proceeding, taken bond fide and 
with due diligence, before » Judge whoin the judg- 
ment-ereditor believed, bond fide, though erroneously, 
to have jurisdiction,—-in this case the Judge himeclf, 
iso, having believed that he had jurisdiction, and 
having, acted accordingly,—was « proceeding to en- 
force the decree within the meaning of scetion 20. 


Hina LAL». Bapki Das, LL.B, 2 All, 702 


25. —————_—__—_—— Application for execution 
of decree —On the 26th June 1867 a decrec-holder 
applicd for execution of his decree. A notice was 
thereupon issued to the judgment-debtor to show 
cause, on the 13th of July 1867, why the decree 
should not be executed against him. The judgment- 
debtor not appearing to show cause on the 18th 
July 1867, the Subordinate Judge of Surat ordered 
a warrant to be issued. Subsequently, on the same 
day (18th July 1867), the decree-holder applied to 
the Court to stop all further proceedings in the caso, 
on the ground that the judgment-debtor had pro- 
mised to satisfy the decree. The decree, however, 
remaining unsatisfied, the Jjudgment-creditor, on the 
12th July 1870, presented a second application for 
execution. The Subordinate Judye rejected it as 
barred under section 20 of Act XIV of 1859, as it 
was beyond three years from the 26th June 1867, the 
date of the previous application, On appeal the Dis- 
triet Judge confirmed the order. On special appeal 
the High Court reversed the orders of both the lower 
Courts and held the proceedings to have commenced 
on the 26th June 1867, and continued till the 18th 
July 1467, on which day the judyment-debtor was to 
show cause, and up to which day, therefore, the 
judgment-creditor must be considered as going on 
with one and the same proceeding, as the first Court 
actually made an order for a wasrant to issue on that 
day, DamMopuak LAkumipAs v. GuLaBpas La- 
CHAI . ‘ . : . . 8 Bom., 254 


26. Decree remaining under 
attachment.—The period during which a decree 
remains under attachinent should not be deducted 
from the time within which proceedings must be 
taken for the execution of the decree, Chandi 
Prosud Naadi vy, Ruyhuaath Dhar, 38 B. L. By Ape 
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2. PERIOD FROM WHICH LIMITATION 
RUNS—continued. 


(a) Continvovs PROCEEDINGS —continued. 


62, dissented from, AZMUDDIN v. MATHURADAS 
GoVARDHANDAS GULABDAS - 11 Bom., 206 


27, Application for execu- 
tion of devree.— Continuing proceedings.—A decree- 
holder applied for execution on the 10th of October 
1871. On the 24th of February 1872 he made an 
application to the Court executing the decree, that 
the case should be taken off the file for the present, 
but that the attachment which had been issued 
should be kept in force. The application was grant- 
ed, but the formal order, as drawn up, though it 





recited the application, was merely to take the case, 


off the file. Onthe 6th of February 1875 the decree- 
holder applied for further execution. It was objected 
that execution of the decree was barred by limitation, 
but it was held that limitation did not apply, as the 
petition was for the continuance of the suspended 
proceedings and yot for fresh execution. GUOLAMI 
Sanu v. CHUTTER BHOOU | 'ATUCK 

(8 Cc. L. R., 261 


Application for execution of 
decree.— Reversal of sale in execution.— A. obtained 
a decree against B.on the 21st of June 1871, and 
applied for execution on the 10th of July following. 
On the 2nd of October of the same year property at- 
tached under such execution was sold, and, the sale- 
roceeds being paid over to 4., the execution proceed- 
ings were struck off the file on the 28th of July 
1872, On the 14th of May 1873 B. obtained an 
order setting aside the sale and for refund of the 
sale-proceeds. 4. thereupon, on the 22nd of December 
1874, again applicd to execute his decree. Held that 
such application was in substance one simply to con- 
tinue the proceedings already set on foot by the tirst 
application for execution, and, therefore, the right to 
execute the decree was not barred by the law of li- 
initation. IssvuRRER Dasses v. ABDOOL KHALAK 
LL. R., 4 Calc, 415:3 CL. R., 46 


29. Execution of decree.— 
Proceedings to enforce de: ree,— Held by a Full Bench 
(PEaRg0Nn, J., dissenting) that an application to exe- 
cute a decree against a judgment-debtor’s property, 
made more than three years after the last xpplication 
for: execution, was not barred by limitation under 
article 167, schedule I], Act IX of 1871, when the 
last application was interrupted by a successful 
objector against whom the decree-holder had to bring 
a regular suit and succeeded in obtaining a decree ; and 
that the renewed application to execute within three 
years from the date of the decree in the said suit was 
not a fresh application for execution against the judg- 
ment-debtor, but a continuance or revival of the 
previous application interrupted by the objector. 
Per PEARSON, J., contra, that under article 167, 

schedule II, Act 1X of 1871, execution of decreewas 
barred. Paras Ram v. GARDNER 
(i. L. R., 1 All, 356 
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2. PERIOD FROM WHICH LIMITATION 
RUNS—continued. 


(a) ConrINvoUs PROOREEDINGS—continued. 


80 Application for execution 
of decree.— Revival_— Dekkan Agriculturists’ Re- 
lief Act, 1879 and 1881, #. 48.—On 20th July 1871 
the plaintiffs obtained a decree against the defend- 
ants for the sum of #4,083 and for the sale of their 
mortgaged property. On the 16th July 1877 the 
plaintiffs applied for execution. The application 
was granted, the property was attached, and the sale 
was fixed for the 30th November 1878. On the 18th 
November 1878 one of the defendants applied for a 
postponement of the sale until harvest time, when he 
said he would pay the amount of the decree. The 
sale was accordingly, with the plaintiffs’ consent, 
postponed to the 3lst May 1879. On the 13th 
June 1879 the plaintiffs informed the Court that 
negotiations were proceeding between themselves and 
the defendants for the settlement of the decree, and 
prayed that their application of the 16th July 1877 
might be struck off ; adding that, if the negotiations 
failed, they would present a fresh application. The 
negotiations for settlement proved abortive, and the 
case being one to which the Dekkan Agriculturists’ 
Relief Act (XVII of 1879) applied, the plaintiffs 
took steps to obtain aconciliator’s certificate. These 
proceedings occupied the period from 3rd July 1880 
to the 19th January 1881. The certificate was 
granted on the lst December 1881. On the 13th 
December 1881, more than three years after the 
date of the previous application,—vsz., 16th July 
1877,—the plaintiffs made the present application for 
execution. The defendants contended that it was 
barred by limitation. Held that the application 
was not barred. As it was understood between the 
parties when the application of the 16th July 1877 
was struck off on the 13th June 1879, that, if nego- 
tiations failed, a fresh application should be present- 
ed, the application of the 13th December 1881 was 
to be regarded as an application for the revival of 
the old execution proceedings, But, in any case, the 
application by the defendant, of the 18th November 
1877, for a postponement of the sale of his property 
when he promised to pay the amount of the decree, 
was an admission of the plaintiff’s right to execute 
the decree within the contemplation of section 19 of 
the Limitation Act (XV of 1877), and created a new 
period of limitation, which would ordinarily have 
expired on the 18th November 1881. As, however, 
by the provisions of the Dekkan Agriculturists’ 
Relief Act the period during which the conciliator 
was endeavouring to effect an amicable settlement— 
vtz., from 8th July 1880 to Ist December 1881— 
would have to be deducted, the present application 
was within time. VENKATRAV BAPU vo. BIJESING 
VITHALSING . : . LL. R.,10 Bom., 108 


3L Civil Procedure Code, s. 
583.—Ezrecution of decree.— Decree enforcing the 
right of pre-emption.—Non-payment of purchase- 
money decreed by Appellate Court.— Restitution of 
purchase-money paid under lower Court’s decree.— 
Application for restitutiun.— Revival of applica- 
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2. PERIOD FROM WHICH LIMITATION 
RUNS—continued. 


(a) ContINvous PROCEEDINGS—continued. 


tion.—A decree for pre-emption was passed condi- 
tionally upon payment by the decree-holder of 
R1,139, and in July 1880 the plaintiff paid this 
amount into Court, and it was drawn out by the de- 
fendant in August 1881. Meanwhile, in July 1881, 
the High Court in second appeal raised the amount 
to be paid by the plaintiff to R2,400, but the plaintiff 
allowed the time limited for payment of the excess 
difference to elapse without paying it, and tho decree 
for pre-emption thereupon became dead. In May 
1883 the plaintiff applied in the execution depart- 
ment for the refund of the deposit which had been 
drawn and retained by the defendant. This applica- 
tion was granted, and the defendant ordered to re- 
fund, and this order was confirmed on appeal in 
January 1885, and by the High Court in second ap- 
peal in May 1885. Meanwhile the first Court had 
suspended execution of the order pending the result 
of the appeal, and in December 1884 removed the 
application temporarily from the “ pending ”’ list. In 
February 1885 the plaintiff applied for restitution 
of the amount deposited, asking for attachment and 
sale of property belonging to the defendant. This 
application was dismissed as barred by limitation. 
Held that this application was only a revival of the 
application of May 1883 which was within time. 
Held, ulso, that the plaintiff was, in the sense of sec- 
tion 583 of the Civil Procedure Code, “a party en- 
titled toa benetit by way of restitution under the 
decree” of the High Court of July 1881; that it 
was a necessary incident of that decree that he was 
entitled to restitution of the sum which he had paid 
as the sufficient price under the decree of the lower 
Appellate Court ; that he was competent under section 
583 to move the local Court to execute the appellate 
decree in this respect in his favour “ according to the 
rules prescribed for the execution of decree in suits ; ”’ 
that he did this in May 1883 by an application 
made according to law in the proper Court in the 
sense of article 179 of the Limitation Act; and that 
his present application to the same effect, being 
Within three years frum that application, was within 
time. Nanp Kam ». SITA Ram 

[I. L. R., 8 All, 546 


32. ———___—___—__——_ Application for execution 
of decree.— Step in aid of execution.—G. sued K., as 
the legal representative of her deceased husband, S., 
on a bond executed by S. in his favour, and obtained 
a decree. Subsequently he sued X. on a bond which 
she had personally executed in his favour, and obtain- 
ed a decree. On the 7th September 1875 he applied 
for execution of both these decrees, and S.’s landed 
estate, which stood recorded in X.’s name, was at- 
tached. This estate was sold on the 2Uth’ February 
1877, being put up for sale in one lot, in satisfaction 
of both decrees, in accordance with an applivation 
made by G. on the 16th February, and was pur- 
chased by G. for the amount of the decrees. This 
sale was subsequently confirmed, and on the 10th 
December 1877, satisfaction of the decrees was entered 
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2. PERIOD FROM WHICH LIMITATION 
RUNS—continued. 


(a) ContTINUOUS PROCEEDINGS—continued. 


up, and the execution proceedings struck off the file. 
Subsequently three of the heirs of S. in one case, 
and two in another, instituted suits against G. claim- 
ing to recover from him such portion of the proceeds 
of the sale of S.’s property as had been appropriated 
to the discharge of G.’s decree against §., and such 
heirs obtained decrees for certain sums, which G. 
was obliged to pay. G@. thereupon, on the 16th Ma 

1879, applied for execution of his decree against 8, 
Held that such application was not one in continua- 
tion of that made on the 7th September 1875, but 
was a fresh application, and the application made by 
G. on the 16th February 1877 was not one for a 
step in aid of execution, within the meaning of article 
179, schedule I] of Act XV of 1877, from which 
limitation could be computed, and the application of 
the 16th May 1879 was barred by limitation. Py- 
aroo Tuhobildarines v. Nazir Hossein, 28 W. R., 
183 ; Paras Ram v. Gardner, 1. L. R., 1 All., 866 ; 
and Issurree Dassee v. Abdool Khalak, I. L. R., 4 
Calc., £15, distinguished by Straraut, J. Kyarr- 
UN-NIS8A 0, GAURI SHANKAR .I.L.3.,3 AlL, 484 


33. ———_—_—_—_—__——_ Futile attachment of pro- 
perty.— Subsequent application for arrest.—In 1874 
the appellant attached certain immoveable property 
of his judgment-debtor, the respondent. The at- 
tachment was disputed, and ultimately, on the 16th 
July 1875, was raised. In the same year the appel- 
lant brought a suit for a declaration that the proper- 
ty in question was liable to attachment, which was 
finally rejected on the 8th July 1880. On the 80th 
November following, the appellant applied for the 
arrest of the respondent. The lower Court rejected 
the application as not being made within three years 
of the decree, as provided by Act XV of 1877, ache- 
dule II, article 179. On appeal to the High Court, 
—Held that the execution process last applied for 
was distinct in its nature froin, and in no way a con- 
tinuance or revival of, the previous proceedings in 
execution, and was, therefore, mad« too late, more 
than three years having elapsed since the passing of 
the decree, KRISHNASI RAGHUNATH v. ANANDRAV 
Battat KovHarkak =... C1 LL. R., 7 Bom., 203 


34, ——_—__—__—__———- Application for execution 
of decree.—On the 16th September 1879, 4., in exe- 
cution of a decree against V., applied for attachment 
and sale of certain land, and on the 8th of January 
1880 the sale was confined. The purchaser, having 
learnt that V. had no title to the land, bronght 
a suit and obtained a decree cancelling the sale on 
the 2nd April 1881, and on the 2nd of November 
1881 obtained an order for restitution of the pur- 
chase-money, which was thereupon paid to him by 
A. On the 2nd March 1883 A. applied for execution 
of the decree by arrest of V. Held that this ap- 
plication was barred by limitation. Khair-un-nisea 
v. Gauri Shankar, I. L. R., 8 All., 284, followed. 
Paruw Ram v. Gardner, I. L. B., 1 All., 855, dive 
tinguished. VigasaMi v. ATHI 

(1. L. R., 7 Mad, 505 
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2, PERIOD FROM WHICH LIMITATION 
RUNS—continued. 


(a2) Continvous PRocKEDINGS—contiaued. 


35. Application for exeoution 
of decree.— Decree for possesston upon payment of 
mortgage amount and value of improvements.— Final 
decree on ascertaining value of improvements.—In 
a decree for redemption of a Malabar kanam (mort- 
gage), it was ordered on the 12th December 1879 
that the defendants should put the plaintiff in pos- 
session of the land upon payment by plaintiff to 
defendant No. 1 of the mortgage amount, and of the 
value of improvements, to be determined in execu- 
tion, to such of the defendants as should be found 
entitled. On the 12th August 1880 the plaintiff ap- 
plied for execution, and on the 23rd September 188] 


an order was passed that execution should issue or: 


payment into Court by the plaintiff of the mortgage 
amount and the value of improvements which had then 
been ascertained. The plaintiff having failed to deposit 
the said amount, the application for execution was 
struck off the file on the 10th November 1881. On 
the 8th December 1883 thi plaintiff applied again 
for execution, and objection was taken that the ap- 
plication was barred hy limitation, dfeld that the 
application was not barred by limitation. Dildar 
Hossein v. Mujeedunnissa, I. LL. R., 4 Cale., 629, 
approved. KRISHNAN v, NILAKANDAN 

[Ll L. R., 8 Mad, 137 


(>) WHERE TIIERE HAS BEEN AN APPEAL. 
36. ce]. 2.—Period from which 


limitation rune.—The words “ judgment, decree, or 
order’? in section 20 meant a judgment, decree, or 
order which could be enforced by execution. Brrro 
Dogs Gossaln v. CHUNDER SIKUR BuorraCHARJEER 
(B. L. R., Sup., Vol, 718: 2 Ind. Jur., 

N. 8., 248: 7 W. R., 621 


The three years’ limitation prescribed by section 
20, Act XLV of 1859, counted from the date of the 
final decree of the Appellate Court, ina case in 
which the judgment-debtor had appealed against the 
original decree, Hurggk Bunasio BANKRIER ft. 
RaMESSUR BANERJEE . 6 W. R., Mis., 38 

Snamr Manomep », MAHOMED ALI KAN 

(2B. L. R., Ap., 22: 11 W. R., 67 

Grien CHUNDER BANERJEE v0, BiiaANnoo MoTEE 

CHOWDHRAIN . : - LLW.R., 329 
MAnoMeED BusskEROOLLAH 0. Ram Kant Cuow- 
DHRY, ‘ , . . 1G W.R., 266 


Buupeo o. Gus Sinan 
[1 N. W., Ed. 1873, 240 


Provided (aa was held under Act X1V of 1859) the 
decree-holder had opposed the appeal. BuKRONATH 
CHUCKERBUTTY v. NILMONRE SinGH Dro 

[18 W. R., 7 

Ram Retrrun Bangeaser v. AMERROOLMOLK Bun- 

WAREE GOBIND . 6 W. R., Mis., 95 


Where the appeal was dismissed for default, it was 


TS 
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held the order was not a new decree from which 
limitation began again torun. Virasamy MupaLt 


v. MANOMMANYAMMAL 3 4 Mad., 32 
BrPro Doss Gossain v. CHUNDER SikuR BHOUTTAa- 
CHARJEE 


[B. L. R., Sup. VoL, 718: 2 Ind. Jur., 
N. 8., 248: 7 W. R., 521 


Under the present Act it expressly counts from 
the date of the order made on appeal, which is in ac- 
cordance with the cases of ARUNA CueLLa TuuDa- 
YAN v, VELUDAYAN 5 Mad., 215 


and BarpuRay KRISHNA v. MAPHAVRAV RAMRAV 
(& Bom., A. C., 214 


37. Period from which 
limitation runs.—Where a contest is raised be- 
tween a decree-holder and a judgment-debtor as to 
service of notice, execution proceedings cannot be 
earried on further till the question is decided, and 








; limitation in respect to future proceedings must run 


from the date of such decision. Suroop CHUNDER 


Roy vo. GoLuck Cuunpgr Duur . 14 W. R., 477 


38. Final decision of 
Court where proceedings are contested.—So long as 
an actual contest is going on between a decrec-holder 
and judgment-debtor as to the judgment, limitation 
must be computed from the final decision of the 
Court. Ditras Mantas Cuunp BAnAvuR ». BuL- 
RAM SINGH Banoo 

(6 BL. R., 611: 14 W. R., P. C., 21 
18 Moore’s I. A., 479 


CnHotay Late. Ram DYAL - 2N. W,, 482 


MopuHoosoopun MooKERJEE 0. KrxtRE CHUNDER 
Guosx . P ‘ 7 18 W. R., 7 


39. Date of final decree. 
—A suit was dismissed with costs in a Court 
of Small Causes, after which an application for 
a new trial was rejected, and subsequently another 
application was made for a new trial and referred by 
the Judge to the High Court, the result: being the 
rejection of the application. After this defendant 
applied for execution for the costs. Held that the 
deerce became final and conclusive when the Judge 
rejected the last application in accordance wlth the 
decision of the High Court, limitation beginning to 
run from the date of such rejection. Pran Kisto 
BANERJEE tv. NUZIMOODDEEN 9 W. R., 397 


40. Decree of Small 
Cause Court.—Where a Court of Small Causes 
delivered final judgment and decree on the whole 
matter in dispute, and more than a year, but less 
than three years, had elapsed from the date of the 
decree without any proceeding having been taken 
upon it,—Held that section 20, Act XIV of 1859, 
applied and not section 22, and that the plaintiff's 
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application for a warrant in execution of the decree 
was not barred by lapse of time. PUNCHANADA 
Curr v. RAMAN Cuerri 1 Mad., 446 


41, ——_—_______—_—- Application for exe- 
cution recognising decree on appeal.—An applica- 
tion for execution of the decree in the original suit 
and proceedings thereon, which, without formally 
and expressly asking for execution of the deerces in 
regular and special appeal, recognised those decrees, 
and sought relief consistent with the final decree, can 
be judicially recognised as a proceeding for the pur- 
pose of executing the final decree. AZMUDDIN 0. 
MATHURADAS GOVARDHANDAS GULABDAS 

[11 Bom., 206 


42, —— ——_—_——__—_————_ Application for ere- 
cufion of decree.—A decree was passed in June 
1861. Application was made for execution on the 
Zlst July 1861, and from that date applications were 


made, at various Intervals, each less than three years, . 


up to 1868. Upon different. grounds all the applica- 
tions were rejected, but the last order was reversed 
on appeal by the Civil Judge. Held that the last 
application was not barred by the Limitation Act. 
KARUPPANAN 0. MUTIHUNNAN SERVRY 

(5 Mad., 105 


43, ——_—_—______—— Erecution of decree. 
—The words “where there has been an appeal ” 
in clause 2, article 167 of sehedule Ll of Act. IX of 
1871, contemplate and inean an appeal from the de- 
eree, and do not include an appeal from an order 
dismmixsing an application to set aside a decree under 
section 110 of Act VIIL of 1859.) Sno Prasap ov, 
ANKUDH SINUH. ‘ . LL. R., 2 All, 273 


44, —________- Application for ere- 
cution of decree for refund of costs.— Proceedings 
to determine whether exemption from costs was per- 
sonal or in representative character.—On an appli- 
cation for refund of money deposited as costs, which 
was alleged to be barred by linitation,—//eld that, 
as litigation was protracted between the parties for 
many years, and the question of liability for costs 
remained unsettled all that time, limitation would 
run, not from the date of the original order entitling 
applicant to a refund, but from the date of the con- 
clusion of the proceedings in the final appeal. MuL- 
Lick MaMoMED YAKOOB 0. CHOWDURY SHUAIKU 
ZoRvORTL Hee ; : . 25 W. R., 309 


45. Date of final decree. 
—A, obtained a joint and several money-decrees 
against four defendants on the L2th November 1872. 
One of the defendants preferred an appeal, and the 
decree, as against him, was set aside by the High 
Court on the 19th February 1875. Subsequently, 
on the Ist of August 1876, A. sued ont. execution 
against the three defendants who had not appealed. 
Held that 1.’s suit was not barred by limitation, as 
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the final decree in the original suit within the mean- 
ing of article 167 of Act 1X of 1871 was the decree 
as amended by the High Court on the 19th of Febru- 
ary 1875, GONGAMOYEE DasskER v. SHIB SUNKUR 
BHUTTACHARJEE ; : .38C.L, BR. 430 


46, Execution of decree. 
—Kinal decree of Appellate Court.—The Munsif 
gave the plaintiffs in a suit for possession of land 
and for mesne profits a decree for possession, but dis- 
missed the claim for mesne profits. An appeal was 
preferred to the Judge, who affirmed the decree for 
possession and remanded the case to the Munasif, un- 
der section 361 of Act VIII of 1859, to detemnine the 
mesne profits due to the plaintiffs. The Munsif gave 
the plaintiffs a decree for certain mesne profits. 
Subsequently a special appeal was preferred to the 
High Court against the Judge’s decree. While this 
was pending, an appeal was preferred to the Judge 
against the decree of the Munsif for inesne profits, 
and on the 7th June 1873 the plaintiff again ob- 
tained a decree for mesne profits. Finally, on the 6th 
March 1874, the High Court moditied the Judge's 
decree for possession, but did not interfere with the 
order of remand. Jfe/d, on the plaintiffs applying 
for execution of the Judge’s decree, dated 7th tee 
1873, that the limitation for the exccution of such 
decree ran, not from the date of such decree, but from 
the date of the High Court’s decree, which was the 
“final decree of the Appellate Court,” and the only 
“final decree,” within the meaning of article 167, 
schedule TT of Act IX of 1871. Imam Ans vo. Da. 
SAUNDH! KAM . LL. BR. 1 All, 508 


AT a ices PS peion of decree, 
—* Where there has bean an appeal.’—VThe words 
“where there has been an appeal” in clause 2, 
article 179 of schedule HT of Act XV of 1877, do not 
contemplate and mean ouly an appeal from the decree 
of which execution is sought, but include, where 
there has been a review of the judgment on which 
such decree is based, and an appeal from the decree 
passed on such review, such appeal. eld, therefore, 
where there had been a review of judgment, and an 
appeal from the decree passed On review, and such 
decree having: been set aside by the Appellate Court, 
application was made for execution of the original 
deeree, that time began to rin, not from the date of 
that decree, but froin the date of the decree of the 
Appellate Court. Sheo Prasad v, Anrudh Singh, I. 
L. R., 2 All., 273, distinguished. Narsincu Sewax 
Singu «. Mapuo Das - LL.R., 4 All, 274 


48. ee Lixecution of joint 
decree against two or more defendantse.—In a guit 
for possession of land brought by 4. against &., C. 
and J., a decree was passed on the 14th of April 
1874 for possession and ‘costs against B., C., and D. 
jointly. This decree was afterwards reversed on an 
appeal by B., who alone claimed the property. A. 
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then preferred a special appeal to the High Court, 
and on the 29th June 1877 the decision of the Judge 
was reversed, and the decree of the Court of first 
instance restored. On the 80th December 1878 A. 
applied to the Court of first instance for exeeution to 
issue against C. and D. for the costs specified in the 
decree passed on the 14th April 1874. ©. and D. 
successfully objected in the Court of first instance 
and the lower Appellate Court that more than three 
years having elapsed since the date of the decree, the 
decree for costs could not be executed, the application 
for execution being barred by article 179 of sche- 
dule II of Act XV of 1877. Held, on appeal to the 
High Court, that, inasmuch as B.’s appeal had 
related to the whole case, and the decree obtained by 
him dismissing the suit: would, if not reversed, have 
deprived A. of his right to any costs at all, 4., upon 
succeeding in getting the original decree restored 
upon special appeal to the High Court, was entitled 
to execute such restored dec rec at any time within 
three years of the order of the High Court. MUL- 
LIOk AHMED ZUMMA alias TgetTUR v. MAHOMED 
Sven . I. L. R., 6 Calc, 104: 6C.L. R., 573 


49, ——___-— ‘* Appellate Court.”’— 
Execution of decree.—The meaning of paragraph 2 to 
article 179 of the second schedule of Act XV of 1877 
is, that where there has boen an appeal, the period of 
limitation is to run from the date when the Court to 
which that appeal has been preferred passes an order 
disposing of the appeal. The words “ Appellate 
Court” signify the Court or Courts to which the ap- 

al, mentioned in the article, has been preferred. 

A4ZIRz MAHTON 0, LULIT SINGH 

(LL, R., 9 Calc., 100 


50. Execution of decree. 
—Rejection of appeal as not being properly 
stamped.—" Where there has beenan appeal,” §c.— 
Whero an application for appeal was presented to 
the High Court, but rejected owing to the memo- 
randum of appeal being insufficiently stamped,— Held 
that, under such circumstances, there had not been 
an appeal or a final decree or order of an Appellate 
Court within the meaning of article 179 (2) of the 
Limitation Act, so as to give a period from which 
limitation for execution of the decree appealed from 
could run. DIANAT-ULLAH Bge@ v. Wasip ALI Suan 

(LL. R., 6 All, 438 


SL Application for exe- 
cution of decree. —B., the mortgagee of certain pro- 
perty, sued W., the mortgagor, and 7., to whom a 

rt of tho mortgaged property had been transferred 

tale, for the mortgage-money, and the sale of the 
mo property. On the 24th September he 
obtained a decree, which directed NW. to pay the 
money, and that it might be realised by the sale of 
the mortgaged property. TJ. appealed, contending 
that as the instrument of mortgage was not regis- 
tered, it was not receivable as evidence of the mort- 











gage, and therefore the sale of the property had been 
improperly ordered. .did not appeal. The Court 
of first appeal allowed this contention and set aside 
the oxder for the sale of the property. The mort- 
gagee preferred a second appeal, and on the 15th 
January 1880 the Court of last appeal modified the 
decree of the lower Court, directing that a part of 
the mortgage-money might be recovered by the sale 
of the mortgaged property. On the 14th September 
1882 B. applied for execution of the decree against 
N. Held that the period of limitation for the ap- 
plication was governed by article 179 of the Limita- 
tion Act, and such period would run from the final 
decree of the Appellate Court, Basant Lat vo. Nag- 
MUNNIS8A BiBI ; ‘ IL. R., 6 All, 14 


52. Date from which 
limitation runs.— Application to take money out of 
Court.—Plaintiff obtained a decree against defend- 
ant on the 24th November 1875, and on the 14th 
October 1876 he got execution and sold some lands 
of the defendant. On 9th February 1877 he applied 
to the Court for payment thereout of moneys lodged 
by the purchaser, and on that day got the money. 
In the meantime an appeal was presented by the 
defendant and dismissed on the 28th March 1877, 
The present application for execution was made on 
the 7th February 1880. Held that article 179, 
clause 2 of the Limitation Act of 1877, which fixes 
the date of the order of the Appellate Court, when 
there is an appeal, as the point from which the three 
years is to count, applied and that the plaintiff was 
therefore in time. When there is no appeal, the date 
of the decree or of application is the point from 
which limitation counts, but not when there is an 
appeal. Held, further, that the application by plain- 
tiff to the Court (9th February 1877) for the money 
paid in by the purchaser was a step taken to aid in 
the execution of the decree. VENKATARAYALU 2. 
NARASIMHA . ‘ . LL. BR. 2 Mad, 174 


53. ———___—_———————— Decree of High 
Court confirmed by Privy Council, Application 
for execution of.—Where a judgment-debtor who 
has appealed to the Privy Council ovtains a rule 
atst from the High Court suspending execution until 
security is given, and this rule is subsequently made 
absolute, it does not operate against the decree- 
holder in the matter of time: limitation not running 
against him until the result of the appeal is known, 
or the rule otherwise falls to the ground. QunErsH 
Dorr SInGH ». MUGNEERAM CHOWDREY 

[19 W. R., 186 


54. Application for exe- 
cution of decree.—Order of Privy Cuuncil.— Held 
that the words “appeal ’’and “ Appellate Court,” 
article 179 (2), schedule II of Act XV of 1877, 
include an appeal to Her Majesty in Council, Held, 
therefore, where an appeal had been preferred to 
Her Majesty in Council from a decree of the High 
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Court dated the 18th August 1871, and the High 
Court’s decree was affirmed by an order of Her Majesty 
in Council dated the 12th August 1876, and applica- 
tion for execution of the High Court’s decree waa 
made on the 15th July 1879, that, under article 179 
(2), schedule II of Act XV of 1877, the limitation of 
such application must be computed from the date of 


the order of Her Majesty in Council. NaAkrsinau 
Das vo. NARAIN Das . . LL.B. 2 AIL, 763 
55. “ Appeal,’ —“ Appel- 





late Court.’—Order of Privy Counctl._—Applica- 
tion for execution of decree.—The term “ appeal” 
in article 167 of schedule IT of the Limitation 
Act (1X of 1871) includes an appeal to the Privy 
Council; and the term “ Appellate Court” in the 
suwe article includes the Judicial Committee of the 
Privy Council sitting for the purpose of hearin, 
appeals from orders passed by British Courts in 
India, Where an appeal had been preferred to Her 
Majesty in Council from a decree of the High Court 
reversing the deeree of the Court of first instance, 
and the High Court’s decree was affirmed by an 
order of Her Majesty in Council dated the 15th 
February 1873, and an application for execution for 
the High Court’s decree was made on the 17th No- 
vember 1875, wore than three years after the date of 
the decree, but within that period of the order of 
Her Majesty in Council,—ZHeld that, under article 
167 of schedule H, Act IX of 1871, the limitation for 
such application must be computed from the date of 
the order of Her Majesty in Council, and conse- 
quently that the application for execution was not 


barred, GoraL Sanu Dro ov, Joyram TEWARY 
(LL. R., 7 Calc., 620:9C.L. R., 402 
56. Appeal by one of 





several defendants.—Execulion of decree.—Appli- 
eation for execution against defendant who has not 
appealed.—On the 11th July 1877 « decree was 
made against B. and J., the defendants in a suit, 
ayainst which J. alone appealed, such appeal not pro- 
ceeding on a ground common to him and &. The 
Appellate Court affirmed such decree on the 20th 
November 1877. On the 23rd Septeinber 1880 the 
holder of such decree applied for execution against B. 
Held that, so fur as 8B. was concerned, limitation 
should be computed frum the date of such decree, and 
not from the date of the decree of the Appellate 
Court, and such application was therefore barred by 
limitation, San@kaM Sincu v. BuswAnkat Sineu 
[L. L. B., 4 All, 36 


57. Appeal by some only 
and not all of the defendants.—Amendment of 


decree.— Review of judgmeat.—On the 7th July 
1864 a District Court gave the plaintiff in a suit a 
decree against all the defendants, including B. All 
the defendants appealed to the Sudder Court from 
such decree, except B. The Sudder Court, on the 6th 
March 1865, set aside such cecree and dismissed the 


Ill 
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suit, The plaintiff appealed to Her Mujesty in 
Council from the Sudder Court’s decree, all the de- 
fendants except B. being respondents to this appeal. 
Her Majesty in Council, on the 17th March 1869, 
male a decree reversing the Sudder Court’s decree 
and restoring that of the District Court, On the 9th 
October 1869 the plaintiff applied for execution of 
the District Court’s decree, and such deeree was 
under execution up to July 1872. On the 9th Octo- 
ber 187-4 the plaintiff applied for amendment of such 
decree in certain respects, it being incapable of exe- 
cution in those respects. 3B. was a purty to this pro- 
ceeding. On the 16th August 1876 such decree was 
amended; and tho plaintiff subsequently applied for 
its execution as amended against all the defendants. 
Held that the application of the 9th October 1869 
was within time, computing from the date of the de- 
cree of Her Majesty in Council—Chedoo Lal v. 
Nand Coomar Lal,6 W. R., Mis., 60. Also that the 
application to amend such decree, being substantially 


. one for review of judgment, gave, under article 167, 


schedule IL of Act IX of 1871, w period from which 
limitation would run in respect of the subsequent 
application for exceution, which was therefore within 


time. KIsHEN SAMAI v. COLLECTOR OF ALLAHABAD 
{I. L. R., 4 AL, 187 
58. —— Application for pos- 








session and mesne profits afler execution of da- 
cree ts barred, —A,, as purchaser of « decree against 
B., applied for execution thereof, and having caused 
five fields of B. to be sold in execution, purchused 
four of them at the Court sale, und one from an exe. 
eution-purchaser, On 10th July 1871, however, the 
High Court, in an appeal by 2., held 4.’s application 
for execution to have been tine-barred, and reversed 
the ordors of the two lower Courts. 4. having been 
put in possession of the fields under the orders of 
lower Courts, 8., on a reversal of those orders by the 
High Court, applied on 9th July 1874 to have the 
fields restored to him, together with the mesne pro- 
fits acerning during the time of his dispossession, 
The first Court awarded the Helds to B. with mesne 
profits; but the District Judge on appeai held B,’e 
application barred under Act 1X of 1871, schedule LI, 
clause 166. Held hy the High Court that the excep- 
tion in elause 166 of schedule IL of the Limitation 
Act, IX of 1871, was not restricted to any particu- 
lar species of appeal; that, B.’s application fell within 
clause 167, and not within clause 166; and, thero- 
forc, was not barred. UMIASHANKAR LAKHMIBRAM 
vo, CHOTALAL VAJERAM . LL. R., 1 Bom. 19 


59. — Application for exe- 
cution of decree.—A., the judgment-debtor, op 
an application made by B., the judgment-creditor, 
fur exccution under a decree. This objection was 
overruled on the 17th January 1876. The appeal by 
A. from this order (B. being represented and opposi 
A,’s appeal at tho hearing) was dismissed on e2nd 


5 T 
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October 1877. On 8 second application for execu- 
tion made by B. on the 18th March 1879,—Held 
that such application was barred under article 179, 
schedule II, Act XV of 1877. Kristo Coomar NaG 
o. MAHABAT Kuan . . OLR. 5 Calc, 505 


60. ———_—_——_—_—_—————— Appellate order in 
execution.—The holder of a decree for possession 
and partition of a share of certain immoveable pro- 
perty, dated the 19th January 1878, applied for 
execution on the 2nd February 1878. An order was 
made by the Court of first instance, from which the 
decrec-holder appealed. The Appellate Court, on the 
18th September 1878, reversed the order of the first 
Court and directed that the partition of the property 
should be effected by lots, and remanded the case for 
that purpose. The first Court proceeded to curry out 
the order of the Appellate Court, but eventually 
struck off the case, on the 15th February 1879, as 
the decree-holder failc? to appear personally when 
ordered to do so. On che 18th September 1881 the 
legal representative of the deceased decree-holder, 
who bad meantime died, applied, with reference to 
tho order of the Appellate Court dated the 18th Sep- 
tember 1878, to have lots drawn in accordance with 
that order. Held, on the question whether this appli- 
cation was barred by limitation, that, if it were 
regarded as nothing more than an application for 
exocution of the original decree, it might be barred, 
inasmuch as it had been mule more than three years 
after the date of the last application, and it was 
doubtful whethor the 2nd clause in the 8rd column 
of article 179, schedule IT of Act XV of 1877, would 
apply, since the appeal there referred to is probably 
an appeal from the decree or order of which execu- 
tion is being taken, referred to in the first clause of 
that article, and not an appeal in course of execution 
of that decree or order; that, however, the order of 
the Appellate Court dated the 18th September 1878 
was itself of the nature of a decree and capable of 
execution, and for the execution of which an applica- 
tion could be made to which that article would apply ; 
that the application in question should be regarded 
as ono for execution of that order; and that there- 
fore, so regarding it, it was within time. Huwaszi v. 
Maikvu.. . ' . LL. R., 5 All, 236 


6l. ** Decree.”’— Order 
rejecting memorundum of appeal for deficiency of 
Court fee.—An appeal from a decree, dated the 
18th July 1879, was rejected by the High Court on 
the 11th June 1880, in consequence of the failure of 
the appellants to pay additional Court fees declared 
by the Court to be leviable. On the 23rd December 
1882 an applicntion was filed by the decree-holder 
for execution of the decree. Held, with reference to 
Act XV of 1877 (Limitation Act), schedule IJ, article 
179 (2), that the. order of the llth June 1880, re- 
jecting the appea! on the und of deficient pay- 
ment of Court fee, was equivalont to a decree, and 
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therefore the application, being made not more than 
three years from the date of that order, was not 
barred by limitation. Rup SinegnH » Muxkuras 
SINGH . ; ‘ I. L. R., 7 All, 887 


62. ——_—___—_—_—— Application for exe- 
cution of decree.—Order staying execution.—The 
plaintiff obtained an ex parte decree on 7th of Feb- 
ruary 1876, of which he applied for execution on the 
Bist of May 1876, Thereupon the defendant applied 
to set aside the decree, on the ground that he had had 
no notice of the suit, and an order was made staying 
the execution of the decree. The defendant's appli- 
cation was rejected on the 15th of November 1876, 
and an appeal by the defendant, pending which the 
stay of execution was continued, was disinissed on 
the 19th of December 1877. Previously,—viz., on the 
21st of February 1877,—the execution case had been 
struck off the file. Held that, notwithstanding the 
application was inade more than three years after 
the decree, and the plaintiff was not entitled to any 
deduction of the time during which the execution 
was stayed by order of Court, an application for exe- 
cution made on the 10th of December 1880 was, 
under article 179 of Act XV of 1877, not barred, the 
deeree not being final until the order dismissing the 
appeal on the 19th of December 1877. Lurrun 
Hug v. SUMBHUDIN PATTUCK 

[I. L. R., 8 Cale., 248:10 C. L. R., 143 


63, ——_——_—————_—————— Erecution of decree. 
—Article 179, clause (2), of the Limitation Act 
(XV of 1877), must be construed as intended to ap- 
ply without any exceptions to decrees froin which an 
appeal has been lodged by any of the parties to the 
original proceedings, and should certainly be applied 
to cases where the whole decree was imperilled by tho 
appeal. A suit for pre-emption was decreed against 
the vendors, the purchaser, and another set of pre- 
emptors, in March 1882. The last-meutioned de- 
fendants alone appealed, and their appeal was dis- 
missed in May 1882, In May 1885 the decree-holders 
applied for execution of the decree. The application 
was objected to by the purchaser as barred by limit- 
ation, having been filed more than three years from 
the passing of the decree, and it was contended that 
article 179, clause (2), did not apply to the case, 
inasmuch as the purchaser did not appeal from the 
original decree. Held that article 179, clause (2) of 
the Limitation Act, was applicable, and that the 
application, being made within three years from the 
Appellate Court’s decree, was not barted by limit- 
ation. Hur Prasad Roy v. Enayat Hossein, 2 C. L. 
R., 471; and Saagram Singh v. Bujharat Singh, I. 
DL. R., 4 All., 36, distinguished. Mullick Ahmed 
Zumma v. Mahomed Syed, I. L. R., 6 Cale., 194 ; 
and Ram Lal v. Jagannath, Weekly Notes, All., 1884, 
p. 138, relied on. NukB-UL-Hasan tr. MUHAMMAD 
Hasan. . : - Lua.R, 8 All, 573 
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— continued. 


2. PERIOD FROM WHICH LIMITATION 
RU NS—conttnued. 


(2) WHERE THERE HAS BEEN AN APTEAL— 
continued. 


64, Adjudication that erxe- 
cution is barred by limitation—Finality of order.— 
Civil Procedure Code,\s, 206.— Amendment of decree. 
—An application to execute a decree passed in April 
1880 was made on the 19th February 1884, and 
rejected on the 26th March 1884 as being beyond 
time. This order was upheld on appeal in March 
1885. While the appeal was pending, the decree- 
holder in May 1884 applied to the Court of first in- 
atance to amend the decree under section 206 of the 
Civil Procedure Code, and in December 1884 the ap- 
plication was granted. In April 1885 an application 
was made for execution of the amended decree, the 
decree-holder contending that limitation should be 
calculated from the date of the amendment, and that 
article 178, of the Limitation Act (XV of 1877) 
applied to the case. Held that article 179, and not 
article 178, was applicable ; that the order rejecting the 
application of the 19th February 1884 became final 
on being upheld on appeal; that the amendment 
could not revive the decree or furnish a fresh start- 
ing-point of limitation ; and that the application was 
therefore time-barred. Afungul Persad Dichit v. 
Grija Kant Lahiri, I. L. R., & Cale... 61; and Ram 
Kirpal v. Rup Kuari, I. L. R., 6 All., 269, referred 
to. Taksi Ram v. MAN Sinan 

(I. L. R., 8 All., 492 





(c) WHERE THERE HA® BEEN A REVIEW. 





————. el. 3.-- The provisions of the 
article where there has been a reyiew is) opposed to 
the decisions of Cuowpury JUNMENJOY MULLICK 
o. BISSAMBHAR PANJAH 5 W. R., Mis., 46 


Gourn Mouun Suana ve, Gour Montn GHoser 
[5 W.R., Mis., 11 


but in accordance with most of the decisions. 


(4) WHERE PREVIOUS APPLICATION HAS BEEN 
MADK, 


65. el. 4.— Decree not liabl- to 
be enforced.—Section 20, Act XIV of 1859, was not 
applicable to a decree until the liability under it has 
become enforceable by process of execution. GOPALA 
SetTty ve. DaMovaRa SEetry , 4 Mad., 173 


66. Application for exe- 
culion of decree —“ Suit.”— Per Gartu, C'. J., und 
MABKBY and AINSLIE, JJ. (KEMP and Mac- 
PHEREON, JJ., dissentings).—-The periods of limitation 
prescribed in schedule LU of Act [X of 1871 are to be 
computed subject to the provisions contained in the 
body of the Act. Per curiam,—The word “suit” 
as used in the Act does not include “ applications.” 
DHONESSUR KOOER v. Roy GoopEr Savoy 

(I. L, R., 2 Calc., 386 








Itt 


| 


—continued, 


2. PERIOD FROM WHICH LIMITATION 
RUNS—coatinued, 


(7) WHERE PREVIOUS APPLICATION HAS BEEN 
MADK— continued. 


67. Application to execut. 
decree.—Whwre an application was nade and proceed 
ings taken to enforce or keep in force a decree, limita. 
tion runs from the date of such application, not from 
the date of the proceedings. Farz Buken CHow- 
DHRY v, SADUT ALI KHAN 23 W. R., 28° 


The contrary was held under Act X1V of 1859 
section 20. 


See RAMANUJA AIYANGAR vo. VENKATA CHARR 
[4 Mad., 26C€ 








68, ————— Application by Gov. 
ernment for execution of decree——Under Act 1X ox 
1871 Government is bound to make an application 
for execution within the sume time as any other por- 


son. CoLLECTOR OF BEERBHOOM 1, SREFIITRRY 
CHUCKERBUTTY ; : . 22 'W.R.,, Ble 
69. Application for exe- 





cution of decree.— Presentation of application t 
enforce decree.— Held by the Full Bench that the 
date on which an application for the execution of ¢ 
decree ia presented, and not any date on which suek 
application may be pending, is “the date of applying’ 
within the meaning of article 167, schedule TT of Ac 


IX of 1871. Fakik MUHAMMAD 0, GiItUnAY 
Husain . ; 5 . IG. R., 1 All, 58¢ 
70. — ~ Application for exve- 


cution of decree.-- If x decree has once been allowec 
to expire, no subsequent application, although made 
bond fide, can revive it. MUnaoL Prasuan Dicn1. 
v. SHAMA Kanto LAHORY CHOWDHKY 

bs [(1.L. R., 4 Cale, 70E 


S C. IsHuana DAaniA vw. GuisgA KANT LAHIRY 
CHOWDHRY  . J . SC.L.R., 578 


But. held, by the Privy Council in appeal, that 
although the exeeution of n deeree may have beon 
actually barred by lapse of time at the date of an ap. 
plication nade for its execution, yet if an order for 
such exeeution has been regularly made by a com- 
petent Court having jarisdiction to try w other it 
was barred by time or not, such order, though erroe 
neous, wmat, if unreversed, be treated as valid, 
Mounooun Pexsap Dicuit vo. Grisaé Kant Lanier 

(I. L. R., 8 Calce., 61 
LR. 81. A, 123: 11C.L. R,, lle 


71. Application for exe- 
cution of a decree must be made within three years 
of a previous application as required by Act 1X of 
1871, schedule J, article 167. Umiashankar Lakh- 
miram v. Chottalal Vajeram, I. L. R., 1 Bom., 19, 
held not to apply. Giat Duareg Sincn vo. Ram 
KisH0HK NALAIN SINGH . .1C,L. R., 262 


Arpty, HEKIM v. ASSEEUTOOLLAH 
(25 W. R., 04 


512 
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LIMITATION ACT, 1877, art. 178, cl. 4 | LIMITATION ACT, 1877, art. 1790, cl. 4 


-~ continued. 


2. PERIOD FROM WHICH LIMITATION 
RUNS—continued. 


(d) WHERE PREVIOUS APPLICATION HAS BEEN 
MADE—continued. 


NILtMoNEY SINGH Deo v. RAMIJEEBUN SURKEL 
[8 Cc. L. R., 836 


Wopoy Tara CHOWDHBAIN v. ABDOOL JUBBUR 
CuowDHRY , : . 24 W. R., 339 


72, Civil Procedure 
Code (Act XIV of 1882), #, 230.—On 15th Feb- 
ruary 1872 the plaintiff obtained against the defend- 
ant a decree for possession upon his mortgage, and 
in attempting to take possession was obstructed by 
N., another mortgagee of the defendant, whereupon 
the plaintiff applied for removal of the obstruc- 
tion, but his application was rejected on the ground 
that NV. was in possession as mortgagee, and that 
tho plaintiff was not entitled to possession until 
N.’s mortgage was redeemed. The plaintiff did 
not apply for execution any further. In 1884 the 
defendant paid off N.’s mortgage, and on 27th 
August 1885 the plaintiff presented an application 
for execution of his decree of 1872, On reference to 
the High Court,—2Zeld that the execution of tho 
deeree was barred, no application for execution 
having been mado since 1873. The previous appli- 
cation for execution not having been made under sec- 
tion 230 of the Civil Procedure Code (Act XIV of 
188z), the gencral law of limitation, as laid down in 
article 179 of Act XV of 1877, governed the case. 


ANNAJ! Apas! v. Rami JIVAII 
{I. L. R., 10 Bom., 348 





73. Application for exre- 
cution made within time of a previous barred appli- 
cation in which execution was allowed,—Au applica- 
tion for the execution of a decree, thoughemade 
within three years from the date of a previous appli- 
cation, was barred, under section 20 of Act XIV of 
1859, if the previous application were barred, even 
though oxocution was allowed to issue on such appli- 
cation. GOoPAL GOVIND ov. GANKSHDAS TEJMAL 

(8 Bom., A. C., 97 


74. Application for exe- 
oution of decree already barred.—Limitation Acts 
(IX of 1871), ach. II, art. 167; (XV of 1877), as. 
2, 3.—No process can legally issue upon an applica- 
tion for the oxecution of a decree already barred b 
limitation, nor can an application made under nach 
Circnmstances be a valid application, or one which 
under the Act would give the exeeution-croeditor 
a fresh period of limitation, SHUMBHUNATH SHANA 
vo. Gurucnuun Lanini . LL. R., & Cale. 894 

[6 C. L. R., 437 


16. Execution of decree de. 
claring right to maintenance.—Annual payment .— 
A decree-holder having obtained in 1874 a decree en- 
titling her to a certain sum to be paid annually 
by the Judgment-debtor, applied for execution of the 
decree on the Lith of March 1875, but made no 














—continued, 


2. PERIOD FROM WHICH LIMITATION 
RUNS—continued. 


(dq) WHERE PREVIOUS APPLICATION HAS BEEN 
MADE—continued. 


further application until July 1882. Held that 
this application was barred by limitation. Semble,— 
The decree being a declaratory decree, a suit to enforce 
the annual right to maintenance would lie. Saba- 
NATHA DIKSHATAR ©, SUBHA LaksumMI AMMAL 

(I. L. R., 7 Mad., 80 


76. Application within 
time.—Where a Judge finds that an application for 
execution is within time, and there is no appeal from 
his finding, his successor is not justified in going be- 
hind his order, DHEERAJ MautaB CuUND ». Moor- 
LEEDHUR GHOSE. ° - I16W.R., 67 


77. Suit on decree.—Steps 
to enforce decree.—The plaintiff sued to recover ar- 
rears of rent xt an enhanced rate, basing the claim 
on a decree obtained by him in i866 declaring his 
right to such rent. Held that the right was not 
extinguished because the plaintiff thought fit not to 
take any steps to enforce it for some four years 
subsequent to the date of the decree. Jar CHAND 2, 
BEHAUI . ‘ ‘ ‘ 7N. W., 177 








78, ————_——_—____—_— Application for exe- 
cution of decree.—Application for execution of a 
decree obtained in 1858 under the old law as to 
limitation was made in Junuary and disposed of 
in February 1864, and a subsequent application was 
made in November 1867.  _ZZeld that the first: appli- 
cation was in time, but the second application was 
barred by section 20, Act XIV of 1859, VIRABHADRA 
Rav v. RaMAIYA alias BABPAUTULA .4 Mad., 148 


79. Obligation to show 
application is within time.—A decree-holder apply- 
ing on December 24th, 1864, to execute his decree 
passed on December 7th, 1861, was bound, under 
section 20, to show that he had taken some proceed- 
ing within three years next before the application to 
keep alive the decree. Buargur Sinan vp, Sapir 
All. ‘ . . . OW. R., Mis., 20 


KooL CHUNDER CHUCKERBUTTY vw. KUMUL 
CuunbER Hoy  . . 6OW.R., Mis., 17 








; Application within 
time.—An application made on the 8th January 1875 
to execute a decree, the last preceding application 
having beeu made on the 8th January 1872, was held 
to be within the time allowed by article 167, schedule 
Il of Act 1X of 1871, DuonEssuk Koorm v. Koy 
GOODER SAHOXY . LLB. 2 Cale. 336 





3. NATURE OF APPLICATION, 
(a) GENERALLY. 


81. “ Proceeding” under 
Act XLV of 1859, s. 20.—The word “ proceeding” in 
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—continued, 
8 NATURE OF APPLICATION—conrtinued. 
(2) GENERALLY—continued. 


section 20, Act XIV of 1859, meant a proceeding 
not barred by the law of limitation, and under which 
process of execution might lawfully have issued if the 
proceeding had been opposed. 1B1ssk3880B MULLICK 
o. Duirad MANATAB CHAND 


(B. L. R., Sup. Vol, 967: 10 W. R., F. B., 8 


RADHOO CHOWDHRAIN v. Heer LAL Roy 
(ll W. R., 208 


82. Application to keep 
decree in force.—Intention to enforce it.—I\n order 
to keep a decree alive, it: was, under section 20, Act 
XIV of 1859, not necessary that the application for 
execution should be made with the intention of enfore- 
ing the decree at that time. All that the seetion 
required was that some proceeding should have been 
taken to enforee the decree or to keep it: in’ force 
within three years. KONDARAIU VENKATA SUBBAIYA 
e. RAMA KRISHNAMMA alias URUPKRISTNATYA 

(4 Mad., 75 


KULLYAN SINGH vr. BAHADUR SINGH 
[Agra, F. B., 163 ; Ed. 1874, 122 


The proceeding need not be successful. KALEE 
KIsHoRE Hose v, Pkosono Citnprr Roy 
[10 W. R., 248 


AKUAR GAZEE v. NUFEEZUN . 8 W.R., 98 


CSIAN CHUNDER BosE v0, JUGGOBUNDHOO (iHOXE 
[8 W. R., 98 


But see LALLA BIsneN Dyat Sinou ». Ram 
SUNKUR TEWARRKE . BOW.R., Mis., 38 


And JoNABDUN Doss MITTRR o. RATAN ROOKNEE 
BULLUB : -8w.R., Mis., 48 


The proceedings could be withdrawn when they 
appeared to be useless, and it was not necessary to 
prosecute them to a termination, NKULLYAN Sixagu 


o BAUADTUR SINGH 
[Agra., F. B., 163 : Ed, 1874, 122 





s3, ———_—__ ———_ Civil Procedure Code 
(Act X of 1877,) 8. 374.—The rule laid down in section 
374 of the Code of Civil Procedure (Act X of 1877), 
that where a suit is withdrawn with leave to bring a 
fresh suit, the plaintiff shall he hound by the law of 
limitation in the same manner as if the first suit had 
not been brought, applies to applications for execu- 
tion; and, therefore, in counting the time of three 
years prescribed by the Limitation Act XV of 1877, 
schedule I], article 179, clause 4, an application al- 
lowed to be withdrawn must be discarded as if it had 
never been presented. PinJapg v. PIRJADE 

(L L. R., 6 Bom , 681 





84, ———_—____—_—_—__———— Erecution of decree.— 
Application withdrawn by decree-hulder.—Limit- 
ation.—Ciril Procedure Code, ss. 374, 647.—The 
holder of a decree for money, dated the 7th June 
1870, applied on the 2Uth July 1680 for execution 
thereof, but it appeared that in certain particulars 
the decree required correction, and it was therefore 


| 


—-<ontinued, 
8. NATURE OF APPLICATION—continned. 
(a) GENERALLY—continued. 


ordered, at the request of the pleader for the decree- 
holder, that the application should be dismissed and 
the decree returned to him for amendment. The 
next application for execution of the decree was made 
by the deeree-holder on the 19th February 1888. 
Held that the application of the 20th July 1880 
having been put in and afterwards taken back by the 
deeree-holder, the proceeding became to all intents 
and purposes as though no application had been 
made ; that, therefore, it could have no effeet as an 
application made in accordance with law for execu- 
tion within the meaning of article 179, schedule IT 
of the Limitation Act; that, applying the rule con- 
tained in section 37-Lof the Civil Procedure Code, in 
accordance with section 647, to the application for 
eaccution of the 10th February 1883, thie question of 
limitation must be determined as if the first applicu- 
tion had never been tiled ; and that the application 
now in question was consequently barred by limitation. 
Ramanandan Chetti vy, Periatambi Shervai, f. L. B., 
6 Mad., 250, dissented from, J’ingjade v, Pirjade, 1, 
L.R.,6 Bom., 681, referredto. KIFAYAT ALI ». RAM 
Sinan ; ; , ._ LL. R., 7 All, 369 


SB. Application to exc= 
cute decrec.—A bandonment of former application.— 
A decree-holder having tirst asked the Court to attach 
certain immoveable propertics, applied subsequently 
for the issue of a warrant of arrest, and finally prayed 
the Court not to proceed with those two applications, 
but to allow him to attach certain other propertics ; 
and this prayer was allowed. 2feld that. this was 
virtually an abandomnent. of the two original appli- 
cations which were virtually atruck off, and tlint the 
last application was the one which came within the 
meaning of the Limitation Act, 1871, article 167, 
LALA Hunks SuNKUR Sauoy vo. Krisnna Kane 
Durr . ‘ . : : 25 W. R., 106 


; Application for exes 
cution.— Withdrawal of application.—Subsequent 
application for execution more than three yeare after 
date of last proceeding. Civil Procedure Code (Act 
XIV of 1882), 8. 374. -The plaintiff obtained a de- 
cree in 1874, and applied for its execution, first on 
the 4th of August 1875, then on the 6th of July 
187%, and again on the 23rd of July 1880. The third 
application was withdrawn with permission to appl 
again. On the 30th November 3882, the plainti 
made his present application, Zed that. the present 
application was not time-barred. The rule laid down 
in section 374 of the Civil Procedure Code (Act XIV 
of 1882)—that where a suit is withdrawn with leave 
to bring a fresh suit, the plaintiff shall he bound by 
the law of limitation in the same manner as if the 
first suit had not been brought—does not apply to ap- 
plications for execution, Pirjade v. Pirjade, J. L. 
R., 6 Bom.,, 681, dissented from. Taracntanp Mgq- 
RAJ v. KASHINATH TRIMBAK 


(1. L. R., 10 Bom., 623 


87. An application for 
execution cannot be thrown out summarily as barred 





( 8495 ) 


DIGEST OF CASES. 


( 8496 ) 


LIMITATION ACT, 1877, art. 179, cl. 4 | LIMITATION ACT, 1877, art. 179, cl. 4 


—continued, 
8. NATURE OF APPLICATION—continued. 
(az) GRENERALLY—continued. 


by limitation, because the decree-holder has failed to 
find any of his judgment-debtor’s property, or been 
baffled in his endeavours to satisfy his decree. DHEE- 
RAJ MantaB CHAND v. MOOBLEEDHUR (i108E 
(15 W. R., 67 





ss, ———_——_ Obligations of Court 
and creditor to issue execution.—Though it is the 
duty of the Court to issue process after application 
has been made for execution, yet the law fully in- 
tends that when the decree-holder sees that the Court 
has taken no steps to issue any process, he shall be 
diligent and move the Court from tiie to time, as re- 
quired, to keep him within the period of limitation. 
Gookoo Dass Dutt v, Wooma Crourn Koy 

(18 W. R., 83 


80. Question of bona fides. 
—Act XIV of 1859, s, 20.—Under Act XTV of 1859 
no proceeding was effectual unless it was bond fide. 
Ram SAHA Sing ov. Sue Sauar Srna 

[B.L.R., Sup. Vol. 402: 1 Ind. Jur, 
N. 8., 42 





Tapnur Sinan vv, MOTE SINGH 
[8 W. R., 306 


S. C. on review ; . . OwW.R.,, 448 


GoLtam AsGar v, LAKHIMANT DEbI 
{2 B.L. R., Ap., 24 
Gunaa Naravan CHowpury vo Paun MouwaMm- 
MED SIRKAR 2B.L.R., Ap., 45 


Buarorka DEBEA ov, K URRONAMOYER Dossia 
{10 W. R., 229 


KALRE Kisnorg Bose oe. Prosono CHcnven 
Roy . i r 10 W. R., 3248 


It. was doubted whether the question of bona fides 
was one of law or of fact. TaspBuR SINGH v. Mo- 
TEE SINGH ; , ‘ OW. R., 4438 


The Court generally presuined that proceedings in a 
suit were bond fide, and it lay on the party who im- 
pugned them to show or suggest somothing from 
which the Court could infer that they were not bond 


fide. TaBsck SINGu v. MOTEE SincH 

(9 W. R., 448 
Durray Mantas CHUND eo. Mopnoo sooptn 
BONNERJER 3 é . 16 W.R., 162 
Loorr Au1 »v. Asoo BrpEE . 15 W. R., 308 

AMEKRUN BIsEE v. SHIBPERBSHAD THAKOOR 
{8 W. R., 190 
Seita KisHEen CHAND v. Kovurk ASKUNDER GIR 
[1 N. W., 95: Ed. 1873, 145 


And then of conrae the decree-holder had an op- 
portunity of explaining fully and clearly all his acts. 
SeETANACH MUNDLE vo. ANUND CHUNDER Roy 

[116 W. RB, 5 

Upporto Cuurn Sanoo e. Ram Duern Ror 

(16 W. R., 296 


—continued, 
8. NATURE OF APPLICATION—confinued. 
(a) GENERALLY—continued. 
As to what was evidence of bona fides or the con- 
trary :— 
Kripa MoOY£E Dosske », Poorun Cuenper Roy 
{ll W. R., 403 
TITOORAM Bose v. TARINESCHURN GHOSE 
[15 W. R., 127 
Ram SoonvaR v. Ram Canto ll W. R., 8 


And Ram DHuUN GooR v. GooROODOBSEE Dossur 
[138 W. R., 40 


BHAROTEA DEBEA v. KuRRoNwA Moyer Dasara 
{10 W. R., 229 

TaRucK CHUNDER CHUCKERBUTTY v. Hrro 
CHUNDER CHUCKERBUTTY . 15 W.R., 473 


Raz Coomak Basoo v. JuD0O BuNGSHER 
(14 W. R., 112 


AMEER ALI v. Sante Stnau . 15 W. R., 680 


IN THR MATTER OF KATEEDASS GHOSE 
[15 W. R., 356 


Kisto Kant Buran v. NISTABINER DEBIA 
[8 W. R., 268 


In judging of the dona fides of proceedings to ob- 
tain execution of a decree, the whole course of those 
proceedings was to be regarded. The fact that un- 
explained delays have occurred during the proceedings 
in execution of the decree, or that some of the pro- 
ceedings were ineffectual, is not necessarily evidence 
of a want of bona fides. BENODERAM SEN v, Buo- 
JENDRO NARAIN Koy 

(13 B.L. RK. P.C., 169: 21 W. R., 97 


S. C. in lower Court, BROJENDRO NARAIN Roy v, 
BINODE Kam SEIN. . LLW.R., 269 


Under the present Act no question of bona fides 
arises. 


90. ———_____—_—————_ Sufficiency or other- 
wise of mere applications.—Act XIV of 1859, s. 20. 
—Under Act XIV of 1859 there were contrary deci- 
sions as to whether a mere application for execution 
was & proceeding to enforce the decree. Cases which 
held it insufficient were— 


CHUNDER CoomaR Roy », SAURUT SOONDERY 
DEBIA . , , . 6W. R., Mis., 37 
GossaIn Gopat Dourt oe. Court or Warps 
(21 W. R,, 418 
Ipoo v. BESHAROOLLA . 2W.R., Mis., 10 
Ras Buxtos Bure v. Taranata Roy 
[3 W. RS Mis., 2 
Snux0 PsrtTaB Lal ve. Issur Roy 
(5 W. R., Mis., 23 
See also ABDOOL HEEIM 0. ASEENTOOLLAH 
[25 W. R., 04 


Contra, GovrR Moran Bawporapuya v. TARA 
Caanp BANDOPADHYA 
{3 B.L. BR. Ap, 17:11 W. B., 567 
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—continued, 
8. NATURE OF APPLICATION— continued, 
(a) GENERALLY—continued. 
VARADA CHETTY v. VAIYAPURY MUDALI 
[4 Mad., 151 
LUCHMUN Stnau v. NARAIN . 2N. W., 185 


Cuumun Buvaor v. MupuN Monan 
(2 N. W., 186 
Hre2 Sanoy Sinacu v, Gosiny SAnoy 
[21 W. R., 244 
See also TABBUR SINGH v. MoTRe Sinan 
[9 Ww. R., 443 
Maunomep Baker KHAN v. SHAM Diy Kore 
{12 W.R.,2 
RaJEEB Locuun SAHA CHOWDHRY ». MASEYK 
[18 W. R., 193 


An application for execution of a decree followed 
by issue of notice was held to be a proceeding to 
keep alive the decree. LUcKRE NARAIN CHUCKER- 
Burry rv. RAM CHAND Srucar . 6 W. R., Mis., 63 


Swoo CHAND Cnonver v. Grant .7W.R.,10 


An application by a decree-holder for issue of notice 
and for enforcement of the decree by possession was 
held to be a proceeding to keep the decree in foree. 
Mooxta KASHER DABEE v. GUNGA Dass Roy 


(14 W. R., 483 


Also an application for execution, and order to de- 
posit tullubana followed by such deposit, and service 
of notice, was suthcient. TRILOCHON CHATTERJEE 
ov. RADUAMONI DossEE .-6W.R., Mis., 74 


81. ——_—____—_- and 8. 19.— Ezrecu- 
tion of decree, Application for.—The mere payment 
of a Court fee in connection with execution pro. 
ceedings, with a view to obtain Icave to bid for 
property then up for sale in execution of a decree, 
does not constitute “ the taking of some step in aid 
of execution” within the meaning of article 179, 
schedule I] of the Limitation Act (Act XV of 1877), 
20 as to prevent the execution of the decree being 
barred within three years from the date of such pay- 


oF 





ment. ToRER MAHOMED tv. MAHOMED Mapnoop 
Brx LL. R., 9 Cale., 730: 13 C. L. R., 91 
92. 


——<——__——. Application made to 
keep in force decree,—A judgment-creditor, on find- 
ing that his judgment-debtor has no property on 
which he can lay hands for the purpeses of execution, 
can always file an application simply to keep in force 
his decree, NILMONEY Sincu Deo v. Nitcomwor 


TUPFADAR . 25 W. B., 546 


(6) IRREGULAR OR DerecTive APPLICATIONS. 


93. [rregular application 
Jor restoration of execution case.—Where certain 
execution proceedings had been struck off the file, 
and the decree-holder applied that they might be 
restored, his petition containing not one of the parti- 
culars set forth in section 207 of the Code of Civil 
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Procedure, it was held that his application was not an | 


—continued. 
8. NATURE OF APPLICATION — conténued. 


(b) IRREGULAR OR DEFECTIVE APPLICATIONS 
— continued. 


application to execute the decree within the meaning 
of the Procedure Code. RamMbputun Roy 0, AnbooLn 
GQUNKE . : 9 W. R., 380 


94.0 ——————_—_—_—__—__———_ Application for 
execution of decree t(rregularly made.—Where an 
application for execution of a decree was defective in 
regard to many particulars required by the terms of 
section 212, Act VIL of 1859, and asked also for 
execution of a share only of the decree, it was held 
not to be a proceeding within the meaning of section 
20, Act X1V of 1859, Where an application for 
execution by a party reprgsenting himself to be the 
purchaser of 2 decree was rejected on account of the 
upplicant’s failure to produce evidence, as he was 
directed to do, in support. of his claim, it was held not 
to be a proceeding properly taken to enforce a decree. 
OovoYCHAND LUSKUR v, NOBOCOOMAR PORAMANICK 

[10 W. R., 428 


95. Civil Procedure Code, 
1859, s, 212.—A pplication to execute decree,—Under 
Act LX of 1871, schedule I, article 167, an application 
for executing a decree is not ® proper one uniess it is 
in accordance with the Code of Civil Procedure, sece 
tion 212. Quere,—What is the effect of that Act 
upon the High Court's decision as to the bona fides 
of proceedings to keep a deeree in force? GouRRs 
SuNKOR Tripgper v. AMAN ALI CHowpirry 

21 W. R., 3008 


968. ——_—_—_————————— Application for exe- 
culion of decree.—Proceading to enforce dacvree.— 
The “application”? spoken of in article 167, clause 4 
of schedule IL to Act 1X of 187], is not merely such 
an application as is contempitted by section 212 of 
Act VIII of 1859, but includes an application to keep 
in foree a decree or order. The language of article 
167, clause 4 of schedule If to Aet 1X of 1871, is wide 
enough to include any application to enforce or keep 
in foree decrees or orders, and, consequently, an 
application to enforce or keep in force a decree by the 
attachment of # portion of the property of the defend. 
ant, will keep the decree alive against the residue 
of his property or his person. An order for attach- 
ment of a pension in satisfaction of a decree, obtained 
on the 10th December 1863, was made on 16th April 
1869. After the passing of the Pensions Act (XXIT 
of 1871), the Deputy Collector refused to continue 
paying the pension to the decree-holder, and returned 
to the Court the warrant of execution issued under 
the order of 16th April 1869; and an order, finally 
disposing of the application for attachment, was made 
on 14th June 1872. On 19th June 1872 the decree- 
bolder presented a fresh application, praying that the 
attachment of the pension might be continuod, and 
a letter be written to the Collector, directing him to 
continue to pay the pension to the decree-holder, as 
directed by the order of 16th April 1869. Held that 
auch imat-mentioned application came with clause 4 of 
article 167 of schedule II to Act IX of 1871, and 
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—continued, 
8. NATURE OF APPLICATION—continued. 


(2) InniGULAR O# DEFECTIVE APPLICATIONS 
—continued. 


was not barred. Held, also, that the fact of the 
application having been returned to the vakeel for 
amendment instead of being amended while on the 
file of the Court, made no difference to the applica- 
tion of the above principle. FUZLOOoR RUAMAN 0. 
AuTaAF HossEN . LL. R10 Cale. 541 


112. Dekkan Agricultur- 
ists’ Relief Act, XVII of 1879, 8. 22.—Conciliation 
agreement.-- Civil Procedure Code (Act XIV of 
1882), 8. 261.—Application for attuchment of an 
agricullurist’s property.—A conciliation agreement, 
dated the 2nd October 1880, between the decree- 
holder and the judgment-debtor, stipulating that 
the former should allow a remission of RIO and 
the latter should execute a document for the rema‘n- 
ing sum of RY, to be paid in 1882, was filed in 
Court on 20th November 1880. In 1883 the decree- 
holder presented two applications for satisfaction of 
the agreed debt of 190 by attachment of the debtor’s 
property, which applications were granted, but were 
not proceeded with throvgh some default of the 
devree-bolder, On 4th Juce 1885 the decree-holder 
made the present application, praying that under 
sections 261 and 262 of the Civil Procedure Code (Act 
X1V_ of 1882) an order directing the judgment- 
dehtor to execute a bond in terms of the conciliation 
agreement might be made, or that the Court might 
exceute one on his behalf. On reference by the 
Subordinate Judge under section 617 of the Civil Pro- 
cedure Code (Act XIV of 1882) to the High Court,— 
Held that the applications in 1883 for attachment of 
the debtor’s property were not “in accordance with 
law,” being forbidden by the Dekkan Agriculturists’ 
Relief Act, XVI of 1879, section 22; and that the 
prosent application under section 261 of the Civil 
Procedure Code (Act XTV of 1882) was, therefore, too 
late under clause 4, article 179 of schedule Il of the 
Limitation Act, XV of 1877. Cyuarur Kuvusna.- 
OHAND vo. MaHapdU BHAGAJI 

[L. L. R., 10 Bom., 91 


118. Application by 
pleader for execution after decree-holder's death.— 
Where a deeree-holder died without taking out exe- 
cution of his decree, and two days after his death 
his pleader made an application for execution on his 
behalf, this being the first application of the kind,— 
Held that, inasmuch as the authority of a pleader 
ceases at the moment of his cliont’s death, the appli- 
cation was invalid, and was not such an application 
or step in aid of execution of the decree as could 
anve a subsequent application for execution by the 
decree-holder’s heirs from being barred by limitation. 
KALLU v. MUHAMMAD ABDUL GHANI 

(LL, R., 7 AIL, 564 


4. Decree in favour of 
JSirm in name of agent.— Application for execution 
by another agent.—A decree was passed in favour of 
@ firm in the name of an agent of the firm. The 
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—conlinued. 
8. NATURE OF APPLICATION—continued. 


(6) IRREGULAR OR Dergorive APPLICATIONS 
—continued. 


second and subsequent applications for execution 
were made by an agent of the firm other than the 
agent named in the decree. Certain persons, alleg- 
ing that they were the proprietors of the firm, ap- 
plied for execution of the decree. The application 
was refused, on the ground that the proceedings in 
execution taken by the last-mentioned agent were 
invalid, and execution of the decree was therefore 
barred by limitation. Held that such proceedings, 








however irregular, were not invalid. LacnumMaNn 
Kini v. PatNI Ram. . LL. BR. 1 All, 510 
115. Legal representative 


applying for execution without her name being on 
the record.—A. obtained a decree against B. in June 
1879, and in execution thereof some time in 1879 
attached certain moneys in Court which belonged to 
his Judgment-debtor, and obtained an order for pay- 
ment out to him, Before receiving payment 4. died, 
and the execution proceedings were struck off on the 
3ist January 1880. On the 14th June 1880, and on 
the 22nd June 1881, the widow of 4., who had taken 
out probate, applied to withdraw this money from 
Court, and on the Ist of April 1882 applied for a 
copy of the decree obtained by 4. for the purposes of 
execution, At the time of these three applications 
the widow had not applied for substitution of her 
name on the record in the place of her deceased 
husband. On the 5th January 1884 the widow ap- 
plied to have her name substituted on the record, 
and for execution, JZeld that the application was 
barred, as the previous applications were not, undor 
the circumstances, steps in aid of execution. GUNGA 
PERsHAD BHOOMIOK v. DgeBI SUNDARI DABEA 

(i. L. R., 11 Cale., 227 


4, STEP IN AID OF EXECUTION, 
(2) GENERALLY. 


116, ————_———— Proceeding to en- 
force decree by interested party.— In order to enforce, 
or to keep in force, a decree, it was not necessary that 
the proceeding alluded to in section 20, Act XLV of 
1859, should have been taken by the particular party 
secking to execute: it was sufficient 1f any one in- 
terested had taken any proceeding. NARALN Roy 9. 
SREENATH MITTER.. : . OW. R., 485 


117. Right to enforce de- 
eree.—In order to keep a decree alive, section 20 of 
Act XIV of 1859 does not require more than that 
sone actual proceeding should be taken, which, if 
successful, would result in the discharge or partial 
discharge of the judgment-debt. The pyoceeding 
need not be by a person legally and rightfully en- 
titled to the decree. Napig Hossein e. PEARVO 
THOVILDARINEE 

[14 B. L. R., 425, note: 19 W R., 255 


118, ———_—_________ Application not by 
decree-holder the record.—Application to erecute 
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4, STEP IN AID OF EXECUTION—continued, 
(a2) GENERALLY—continued. 


decree.—An application not made by the deerce- 
holder at the time on the record, cannot be consider- 
ed to be an application to execute the decree. Dv- 
RIAO Roy v. Dootua Roy . 24 W. R., 10 


119. ———_ ———- Proceedings to keep 
decree in force—A decree was obtained on 6th 
June 1861, and in February 186-4 a pretended pur- 
chaser of it sought execution. On 15th March 1864 
the original decree-holder herself applied for execu- 
tion of the same decree against certain of the judg- 
ment-debtors without mentioning the appellant, who 
was one of them. Subsequent proceedings at differ- 
ent times were taken between her and the alleged 
purchaser in order to ascertain which of them was 
really entitled to execution of the decree, and on the 
6th March 1867 her representatives got a decree 
setting aside the alleged purchase, and declaring that 
they might execute the decree of 6th June 1861. 
Accordingly, on 31st August 1868, an application was 
made by her representatives for that purpose. Be- 
tween the 15th March 1864 and 31st August 1868, 
no proceedings had been taken in execution. Held 
that the application was not barred by limitation ; 
that no execution could be given till it was ascer- 
tained who were the actual decree-holders ; and that 
the intermediate proceedings for that purpose were 
bond fide proceedings within section 20, Act XIV of 
1859, for the purpose of keeping the decree in force, 
ABDUL GiuNNY v. PoGgosk 

4B.L.R,A.C, 1: 12 W. R., 436 


120. ———__-_—__- Application for ere- 
cution of decree by benamidar.—An npplication for 
exceution of a decree by a mere benamidar is not an 
application in accordance with law within the mean- 
ing of article 179, clause 4 of schedule II of the 
Limitation Act (XV of 1877), such as to afford a 
fresh starting-point for limitation. © DENONATH 
CHUCKERBUTTY vr, LALLIT COOMAR GANGOPADHYA 


(1.L. R., 89 Calc., 638; 12 C. L. R., 146 





121. ——______——_- Proceeding to enforce 
decree.— Steps taken towards placing the assignee 
of a decree in the position of the original decree- 
holder did not constitute proceedings to enforce, or 
to keep in force, the decree within the meaning of 
section 20, Act XIV of 1859. Broso LALL Puna- 
MANICK v. Ram Tarun Gossain . 10 W. B., 127 





1223, ——____—__———____ Deecree.— Applica- 
tion to enforce decree.—Applivation hy her of 
deceased decree-holder to substitute his name on the 
record.— G. obtained a decree against the defendant 
on the 29th November 1867, and applicd for execution 
of it on the 23rd July 1870. After G.’s death, his 
son made an application, on the 10th March 1871, 
praying for substitution of his uame in the place 
of his deceased father, and that the money due 
under the deerce should be recovered and paid to him 
as heir of the original plaintiff. On the 3rd Jantfary 
1874, and several times subsequently, the son applied 


| 


—continued, 
4, STEP IN AID OF EXECUTION—continued. 
(a2) GENRERALLY—continued, 


for exccution of the decree, his last application being 
in 1878. Both the lower Courts held that the appli- 
cation of the 10th March 1871 was not an application 
“to enforce or keep in foree the decree; that 
the application of the 8rd January 1874 was, there- 
fore, barred by limitation, having been made more 
than three years after the first application of the 
23rd July 1870, and that, consequently, the subsequent 
applications were barred. On appeal to the High 
Court,— Held that the application of the 10th March 
1871 was an application “to enforce the decree,” 
and fell within article 167 of schedule IT of Act 1X 
of 1871. The High Court accordingly reversed the 
orders of the Courts below, and directed that the 
decree should be executed, as prayed by the appli- 
cation of the 3rd January 1874. Govinp SHANBHOG 
v, APPAYA  . ; . LL. R., 6 Bom., 246 


123, -———____——._ Dispute between pur- 
chaser of decree and third party.—A dispute between 
the purchaser of a decree and a third party, and the 
proceedings connected therewith, cannot be taken to 
be proceedings within the purview of section 20, Act 
X1V of 1859. NARAIN ACHARIEE CHOWDHRY ». 
MoHAMOYA DABEE CHOWDHRAIN . 10 W. R., 240 


See BrRiIJONAUTH CHOWDHRY »v. LALL MKKAH 
MUNNEEPOOREE , . 14 W. R., 381 


The proceeding must be one against the judgment- 
debtor, JALO LALL v. RADHA Kissen MITTRR 
[17 W. R., 99 


(4) Srrikinea Cask orr tus Fine, Erexor oF— 


124. Striking case off the 
Sile.— Proceeding to enforce decree.—Striking a case 
off the file is not an effectual proceeding to keep a 
decree in force under the Law of Limitation. Mupuwn 
Buckur v. DooAR BHARATER - SOW. R., 820 


125, ————______—__ Strvkiing case off the 
Jfile.—The mere pendency of an execution case struck 
off the file for want of prosecution, or the striking 
such case off the file, is not a proceeding within the 
ineaning of section 20, Act XIV of 1869. Raw 
SaHAL SING v. SHEO SAHAI Sing. GURODAS 
AKHULI vo. GOBIN NAlK 

[B. L. R., Sup. VoL, 492 
1 Ind. Jur., N. 8., 421: 6 W. R., Mis., 98 


126, —————___-——__ Consent to striking 
case off the file.—Consent. of the decree-holder to the 
striking off of an attachment is not a procesding to 
enforce a decree but a relinqguishment. TrrLey ». 


Peet SINGH , . Agra, F. B., Ed. 1874, 117 


127. Striking off execu- 
tion proceedings.—A District Judge having held that 
an application to cxecute a decree did not prevent the 
operation of section 20 of Act XIV of 185%, it having 
been struck off, because the applicant did not pay 
batta; the High Court reversed the order, and direct- 
ed the Judge to determine whether the former 
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4. STEP IN AID OF EXECUTION—continued. 


(t) Srrixina Case OFF THE FILE, EFFROT OF 
—continued. 


application to execute the decreo was bond fide, not- 
withstanding batta was not paid. DALvi v. LAK- 
SNUMAN Hagi Patin. . 4 Bom., A. C., 86 


128. Siriking off execution 
proceedings. — A decree wan passed in 1850, and was 
in foree in 1859, when Act XIV of that year was 
passed, Between August 1850 and 25th April 1864, 
nothing effective was done in furtherance of execu- 
tion. Petitions for execution were filed in May 1861 
and August 1862, and the usual orders passed on 
them, but they were struck off in default. On 25th 
April 1864 another petition was filed, and notice was 
served on the debtor. Held that at that time the 
petition for execution was barred by limitation. The 





decree was not kept alive by the petitions of Muay ° 


1861 and August 1862, which were struck off in 
default. SaTyasaran GHosaL ov. BHAIRAB CHAN- 


pra Braumo 
(2 B.L. R., A. C., 196: 11 W. R., 80 


Affirming the decision of the High Court in SutrTo 
CuuEN GuHoOsAL vo. Buykvus CituNDER BronmMo 
(9 W. R., 565 


129. Striking off erecu- 
tion proceedings.— Bond fide proceedings to keep 
decrea in force.—A_ decree was obtained on 16th 
April, 1859 and execution was applied for on 28th 
December 1861, when the applicant was ordered hy 
the Court to produce a certifieate of heirship. On 
his failing to do so, the case was struck off. He 
next applied for execution on 13th August 1864, 
Held that the proceadings taken in) 1861 were not. 
bond fide proceedings on the part of the Court. such 
as would keep the decree alive, and that the applica- 
tion was barred, LAcHMrPat Stnau Roy *, Wanip 
AL. .23B.L.R, A.C, 194:11 W. R., 70 


180. ————_—_—_—_———— Striking off erecu- 
fion proceedings.— Bona fides.—Where the repre- 
acutatives of a deceased decree-holder applied for 
execution of hia decree, and were directed to furnish 
proof that they were the representatives of the 
deceased, and did se, and then their execution case 
was atruck off the tile. — Held that the steps taken by 
them were bond fide steps taken to keep the decree 











alive. AbDINA Bini er. SUucpenntrssa Bint 
[3 B. L. R.,, Ap. 142 
181. Striking off execu- 


fion proceedings. — Proceeding to enforce decree.— 
Application for the exceution of a decree was made 
on the 2ist December 1864, and in pursuance of such 
upplication the notice required by law was issued to 
the judgment-debtor. On the 7th February 1865 the 
Court executing the decree called on the decree- holder 
to produce proof of the service of such uotice within 
four days, On the 28rd February 1885, in consequence 
of the decree-halder having failed to produce such 
proof, the Court dismissed the application, There was 
no proceeding cither of the decree-holder or of the 
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4. STEP IN AID OF EXECUTION—continued. 


(6) Steixine Case orF THE FILE, EFFECT OF 
— continued, 


Court between the 7th and the 23rd February 1865. 
On the 18th February 1868 application was again made 
for the exeention of the decree. Held that the pro- 
ceeding of the Court of the 23rd February 1805, 
striking off the former application for default of 
prosecution, was not a proceeding to keep the decree 
alive, and the latter application was therefore beyond 


time. Raacuu Ram v. Dannv Lab 
[I. L. R., 2 All. 285 
132. Striking off eme- 


cution proceedings —Application for execution of 
decree.—QOn the 16th January 1875 a decree-holder 
applied for execution of his decree, and the 3rd of 
March 1875 was fixed for the sale of the judgment- 
debtor’s property. On the last-mentioned date the 
debtor applied for two months’ time, and the deerce- 
holder assented to postponement for that length of 
time only, The application was granted, and the Court 
thereupon struck the case off the file. Nothing fur- 
ther was done until the 25th February 1878, when 
the decree-holder again applied for exeention. Held 
that the application of 3rd March 1875 was in fact 
a ostep taken in aid of execution of the decree, and 
that. the application of 25th February 1878 was, 
therefore, under Act XV of 1877, schedule II, article 
179, clinse 4, within time. RagtuKiy DAsSsEE ?, 
Rasu Mungtury Cuowprain . 6§6C,L.R., 615 


(c) RESISTANCE TO LEGAL PROCEEDINGS. 
138, 


Proceedings to en- 


Sorce decree.— Resistance to legal proceedings taken 


by another person counted as a proceeding for the 


purposes of section 20, Act XPV of 1859. KALEE 
Kisnore Bost v, Prosono CounpkrEr Koy 
{10 W. R., 248 


134. -—— ——————_———_ Continuance of con- 
text belween parties.—So long as an actual bond fide 
contest was going on in Court between a decree- 
holder and the judginent-debtor as to the judgment, 
there was a pending * proceeding ” within section 20, 
Act XIV of 1859, and the period of limitation was 
to be computed from the Court’s decision. The de- 
cision in the case of Kam Sahat Sing v. Sheo Suhai 
Singh, B. LL. R., Sup. Vol, 492, conmented on and 
approved of. Diirasy MAntTas CHUND 7, BULRAM 
Sinan Banoo 
(56 BL. R., 611:14 W.R., P. C., 21 
13 Moore’s I. A., 479 


Cuotay Lat tr. Ram Dyan . 2N. W., 402 


Mopnoo Svoptn MOoKERJEE eo. Kirter Cury- 
DER GHOSE ; ; ; 18 W. BR. 7 


135. Resisting claim to 
attach property.— Bond fide proceedings in resist- 
ance of a claim to attach properties were proceedings 
to enforce a decree within the meaning of section 20 
of Act XIV of 1859. Becuaram Derta ve. ABDUL 
WanHED . ‘ ‘ . Lua.kR., Ui Calc. 56 
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(c) Resistance TO LEGAL PROCEEDINGS—con- 
tinued. 





136. Resisting appeal 
against decree.— Resisting an appeal agninst a deeree 
(which appeal was eventually compromised) was a 
proceeding, within the meaning of section 20, Act 
XIV of 1859, taken to enforce or keep alive the 
decree. Syup Kuan v, JUMAL BIBEE 

[5 W. R., Mis., 19 


See BUKRONATH CHUCKERBUTTY v. NILMONEF 
Sincgu Dro . ; - - ISW.R.,7 


Ram RKorrun BANERJEE o. AMREROOLMOLK 
BuNWaARKE GoBIND . OW. R., Mis., 95 


137. —_—_—_—_——— Opposing applica- 
tion for leave to appeal,— An appeal prosecuted to a 
decree was a proceeding to enforee a decree within the 
meaning of section 20 of Act XIV of 1859, Also 
held there was such a proceeding where, on the 
judgment-debtor seeking to obtain leave from the 
High Court to appeal to the Privy Council, the exc- 
cution-creditor intervened. K1sto KINKER GHOSE 
Roy v, BurRovA Caunt SINGH Roy 
(10 B. L. R., 101: 17 W. R., 292 
14 Moore’s I. A., 465 


§. C. in Court below, K1I8sHEN Kisnorr GHosE 
ov. BuropaA Kant Roy . . SW.R., 470 


1388. ————_—_————-. Appeals against 
orders.—Appeals against orders of the Court charged 
with the execution of a decree, having the effect of 
restraining execution or stopping further proceed- 
ings, were proceedings coming within the terms of 
section 20, Act XLV of 1850. NirryANUND Koon- 
poo vr, NUGENDKO CHUNDER GHOSE 

(16 W. R., 299 


139. ——_——__- ——_———— Appeal from order 
setting aside attachment.—So also was an appeal 
from an order setting aside an attachment. KALLY- 
PERSAUD SiNGU v. JANKEE DEO NARAIN 

(7 W.R.,9 


140. Opposing applica- 
tion for review or petition of appeal,— If, after u 
decree upon an application for review of judgment 
or petition of appeal, the person in whose favour the 
original decree was given appears in person (whether 
voluntarily or upon service of notice) to oppose the 
application, and files a vakalutnama, or does anything 
for the purpose of preventing the Appellate Court or 
the Court of Review from setting the judgment 
aside, such an act being an act of the person in 
whose favour the Judgment has been given for the 
purpose of preventing its being set aside, isan act 
done for the purpose of keeping the judgment in 
force. BHUBANESWARI Dgpr co. MAHENDRANATH 
CHOWDHEY 3 B. L. R., Ap., 33 


KALLA CHAND PavLo. Durgag MAHATAB CHAND 





{18 W. R., 190 | 


Opposing applica-- | 
tron for appeal or review.— Decree for coats.—Where . 


141, 
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(c) RESISTANCE TO LEGAL PROCEEDINGS—con- 
tinued, 


the original suit is pending in appeal, the decree- 
holder is not obliged to execute his decree for costs 
until the proceedings are set at rest by the Appellate 
Court ; and if application is made for a review of the 
order made in appeal, an attempt made to support 
the original order must be regarded as a proceeding 
to keep it alive. MaAnoMED BusskRROOLUAH 9, 
Ram Kant CuowDkRy ; . 16 W. R., 266 


142. Opposing applica- 
tion for review.—The words “ judgment, decree, or 
order” in section 20, Act XTV of 1859, incan a judg- 
ment, decree, or order which can be enforced by exe- 
cution, An application for a review, or a petition of 
appeal by the person against whom the judgment was 
given, is not a proceeding by the decree-holder to 
keep the decree in force. Birro Doss Gossa1n v, 
CHUNDER SIKUR BUUTTACUARIER 

[B. L. R., Sup. Vol, 718 
2 Ind. Jur., N. 8., 348 
7 W.R., 521 





LUTEEFUN v. Rasroor Sinan 
(10 B. L. R., 361: 19 W. R., 185 


148. —_—— Opposing applica- 
tion for review.— But there is such a proceeding if he 
appear to oppose the application, or does any act to 
prevent the decree being set: aside. Birro Doss 
GOSSAIN 0. CHUNDER SikUKR BHUTTACHARJEE 

[B. L. R., Sup. Vol, 718: 2 Ind. Jur., 348 
7 W. R., 621 








144. ——_————— Appearance as re- 
spondent in appeal.— The appearance of the person in 
whose favour a judgment was given as respoudent on 
an appeal, was not an act done for the purpose of keep- 
ing the judgment in force within the meaning of 
section 2U, Act XPV of 1850.) Vinasamy Mupaui v. 
MaNNOMMANY AMMAL , : . 4Mad, 32 


146. ————— Decree for moveable 
and immoveahle property.— Appeal in respect of 
the moreahle property.— Application for execution 
as regards immoreable property.—S. M., on 24th 
April 1866, obtained a decree against 2M. for poss 
session of certain land, and also for certain moveable 
property, 3B. M. then appealed to the High Court 
against the deerce so fur only ax it reluted to the 
moveable property. S$. Af, appeared as respondent, 
The High Court modified the decree in respect of the 





! moveable property only on the 6th March 1869, On 


the 26th April 1869 the decrve-holder applied to the 
Court which gave the original decree for execution 
in respect of the land only. He was refused execu- 
tion as barred by limitation under section 20, Act XLV 
of 1859. Held, the appearance of 8. , the decree- 
holder, as respondent in the appeal preferred by B. M. 
to the High Court (which was in respect of the move- 
able property only), was no proceeding to enfurce the 
decree in respect of the land or to keep it in force. The 
execution of the decree in respect of the land was 
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4. STEP IN AID OF EXECUTION—continued. 


(c) REsisTANCE TO LEGAL PROCEEDINGS—con- 
tinued. 








barred. SRINATH MazuMDAR ¢, BRAJANATH Ma- 
zuMpDAR . 4B.L.R., Ap. 99: 18 W. R., 309 
146. Appearing as re- 


epondent in appeal.—In this case certain procecdings 
of the Beerbhoom Courts in 1866 appealed to, and 
finally decided by, the High Court in 1868, were held 
to be the proceedings that would, while they were 
being carried on, have prevented the decree-holder 
(respondent) froin executing his decree, and therefore 
proceedings that prevented the bar of limitation from 
applying to the execution of that decree. SkEE- 
NARAIN MITTER v. DUERAJ MAHTAB CHUND 

(17 W. R., 72 


147, ————_- ——_—_———— Proceed ings to enforce 
deoree.— Opposing right of third party to attached 
property.—A_ deeree-holder having sold certain pro- 
perty in execution and purchased it himself, a balance 
remained due to him under the decree, Some time 
after, a third party brought a suit to establish his 
right to the property, the decree-holder and judg- 
ment-debtor both being male parties. JZe/d that it 
was right, and, under the circumstances, perfectly 
equitable, to count the time spent by the decree- 
holder in that litigation as spent in bond fide carry- 
ang on execution. ROMANATH JHA 9, LucuMiput 
SiIncH : . . . 10 W.R., 418 


148. ——--—____ Defence to suit.— 
A party (M.) having borrowed money on the security 
of land, obtained a decree against the borrower for 
principal and interest, execution being stayed for six 
months, and plaintiff’s lien on the land maintained, 
A year after the decree-holder applied for execution, 
and the estate was attached with a view to sale. 
Thereupon one X, claimed the estate as his property, 
and, the claim being disallowed, commenced a suit in 
a Civil Court to establish his title, pnying in shortly 
after, under protest, the sum which had accrued 
under the decree, and that money was taken out with 
the leave of the Court by the decree-holder (27.), and 
satisfaction entered upon the decree, Subsequently 
K. obtained a decree in virtue of which Af. was 
ordered to refund the money. Held that the defence 
to K.’s suit by the decree-holder Af. would not be a 
proceeding taken by him within the meaning of sec- 
tion 20, Act XIV of 1859, to keep his decree alive. 
Prosunno CnunpER Roy v. Mookoonyd PRrsuap 
Roy. : é ‘ , . 11 W.R., 210 


149, ———__ Application for exe- 
cution of decree.— Step in aid of execution.— An appli- 
cation by a decree-holder praying that the objections 
taken by the judgment-debtor to the sale of property 
belonging to him in execution of the decree should be 
disallowed, and the salo be confirmed, is an application 
from the date of which the period of limitation for a 
subsequent application for execution of the decree 
may be computed. KzewaL Ram vo. Kaapim Hv- 
Gain ; ° . . LL R.,, 5 All, 576 








—continued. 
4. STEP IN AID OF EXECUTION—continued. 


(c) Resistancg to LErGat PRocEEDINGS—con- 
tinued. 





150. “Step in aid of exes 
cution of decree.” —#.,, in & suit against 8. and other 
persons, obtained a decree on the 24th December 
1878, &. being exempted from the decree, and being 
awarded costs against the plaintiff. In executing his 
decree, #., on the 16th June 1880, sought to set 
off the costs awarded to S. against the amount due to 
himself. On the 6th August 1880 S. preferred ob- 
jections to this course. On the 19th July 1883S. ap- 
plied for execution of his decree for costs. Held 
that the application was barred by limitation, inas- 
much as article 179 (4) of the Limitation Act re- 
quires that the decree-holder should make a direct 
and independent application for execution on his own 
account, and it was not sufficient to satisfy the re- 
quirements of the law to offer objections under the 
circumstances under which they were offered in the 
present case. SH1B LAL v. RapHA KISHEN 

(I. L. R., 7 AlL, 898 


(2) Suits AND OTNER PROCEEDINGS BY DECREE- 
HOLLER. 


161. —————_______—— Proceedings to keep 
decree in force.— Where a deeree-holder is referred 
to a civil suit by the Court to which he applies 
for execution, and he accordingly carries on proceed- 
ings in order to get full relief under his decree, such 
proceedings must be held to be in furtherance of 
execution, and as keeping the decree alive. RADHA 
GonIND SHABA v, BROsENDRO CooMak CHOWDHRY 

[15 W. R., 207 


152. Suit to set aside 
order under 8, 246, Civil Procedure Code, 1859,.— 
A suit by a decree-holder to set aside orders passed 
under section 246, Act V1I11 of 1859, and to declare his 
right to sell a certain estate as the property of 
his judgment-debtor in execution of his decree, was 
a proceeding within the meaning of section 20, Act 
XIV of 1859, to enforce such decree. Ram CooMAR 
CHOWDHRY v, BROJESSUREE CHOWDPHRAIN 

(6 W. R., Mia, 14 


KASHER PERSHAD Roy rv. Surp Cnvunper Des 
[2 W. R., Mis., 3 





163. —————- ——_—————_ Erecution of decree 
obtained before the passing of Act XIV of 1859.— 
Suit by decree-holder to declare property lNiahie to 
attachment —Vrocess of execution of a deeree obtain- 
ed before the passing of Act XIV of 1859 might be 
issued within the time mentioned in section 21 of that 
Act without any prior proceeding having been taken ; 
but when it was sought to execute such decree after 
three years from the time of the passing of ¢he Act, 
process of execution should not be issued unless some 
proceeding within the meaning of section 20 had 
been taken to enforce the decree or keep it in force 
within three years next preceding the application for 
execution. A regular suit by a decree-holder for a 
declaration that property released from attachment, 
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4. STEP IN AID OF EXECUTION—continued. 


(d) Suits AND OTHER PROCEEDINGS BY DECREB- 
HOLDER—conttnued, 


under section 246 of Act VIII of 1859, is liable 
to attachment in execution of his decree, was a pro- 
ceeding to keep a decree in force within the meaning 
of section 20, Act XIV of 1859. KaNGELER CHURN 
GuosaL v. BONOMALRE MULLICK. MAHABEER ParR- 
SAD v. PRANPUTTY KOER 

(B. L. R., Sup. Vol., 709: 7 W.R., 615 


DEFGENDUR NARAIN GHOSE v, HURKISHORE 
Dutt ; : s ‘ 8W.R., 88 


154, ——_——__—____—— Suit under s. 246, 
Act IIIT of 1859.—Proceeding to enforce decree.— 
Within three years of his first application in execu- 
tion of a rent-decree, A., the judgment-creditor, 
made a second application to sell certain lands, 
the alleged property of B., the judgimente-debtor, 
Third parties intervened who established their claim 
to the land. A. thereupon brought a regular suit, 
and succeeded in obtaining a decree declaring the 
lands in suit to be the property of B. Within a year 
of the date of this decree, but more than three years 
after his first application for execution, 4. filed a 
third application for attachment of other lands belong- 
ing to B. Held, the application was barred by limit- 
ation. RAMSOONDER SANDYAL v. GOorkssuR Mos- 
rorrs . ILL. R., 3 Calc. 716: 2 C. L. R., 220 


155. Proceeding to enforce 
decree.—A_ suit for a declaration of plaintiff's right 
to assess certain lands as mal having been decreed, 
some of the defendants applied under section 119, Act 
VIIT of 1859, and prayed the Court to set aside the 
decree, The remaining defendants were nade purtics, 
and the decree was materially modified,  Jfeld that, 
as the decree-holder was taking steps for the purpose 
of preserving the original judginent intact, he was 
taking a procecding to keep the decree alive, Poon- 
NANUND SURKHEL 0. HURV SOONDEREEK DeEnTA 

[13 W. R., 208 





156. ——_—_———————-_ Procuring uttach- 
ment and adrertising for sale.—Where a decree- 
holder expended money in procuring attachinent of 
his debtor’s property, and advertising the same for 
sale, the proceeding was presumed, nothing to the 
contrary being shown, to be a bond fide proceeding 
within the meaning of section 20, Act XIV of 1859. 
JUTTADHARKE SINGH v. WUZEER SINGH 

[12 W.R., 357 


167. ——_——_———_—_—_——_——._ Application to ar- 
rest judgment-debor.—An application to arrest, which 
is not carried out, is a dend fide proceeding, taken 
with the intention of keeping the decree alive, only 
when the judgment-creditor can show that certain 
circumstances happened that rendéred it unnecessary 
for hin to proceed further against the judgment- 


debtor in execution of that process. JOYKISHEN 
SHaua ov. Bishoka MoyEs CHOWDRAIN : 
(17 W. R., 365 


: 


—continued. 
4, STEP IN AID OF EXECUTION—continued. 


(d) SUITS AND OTHER PROCEEDINGS BY D&CREE- 
HOLDER — continued, 

168, ——_—____—__-——-. Unsuccessful suit to 
have property made liable under decree.—An unsuc- 
cessful suit by a deeree-holder for the purpose of hav- 
ing specified property made linble under his decree, is 





a proceeding to keep the decree in foree, AKBAR 
GAZEB vw. NUFEEZUN . ; : 8 W. R., 98 
Esuan CouNnvER Bose v. JUGGOBUNDIOO GHOSE 
(8 W. R., 98 

Contra, JUNARDUN Doss MITTER v. RaAJAH ROOK- 
NEE BULLUB ‘ . BOW.R., Mis., 48 


159. ———___—_ Unsuccessful appli- 
cation to substitute names as heirs of decree-holder. 
— The petitioners applied for the substitution of their 
names as heirs of a deceased decree-holder, but tailed 
to satisfy the Judge that they were the heirs of the 
original decree-holder, 27e/d that such an infrue- 
tuous application was not a process to enforee or keep 
in force a decree within the meaning of section 20. 
La.tA BisheNn DyaL Sincu »v. Ram SuNKUB 
TEWAREE . : : . OW.R.,, Mis. 38 


160, ——_—_—_—_—______—— Taking out proceeds 
of previous sale in execution.—The act of taking out 

we proceeds of a previous sale in execution of a dee 
cree was held not to be a proceeding to keep the de- 
cree in force, Kisnen MOHUN JUSH vo, CHUNDER 
Kant CHUCKERBUTTY . . CwW.R., Mis., 49 


161. Tuking out money 
deposited in Court.—The taking out hy a decree- 
holder of money deposited in Court by his judgment- 
debtor wasan effectual proceeding under section 20, 
Act XIV of 1859, to) keep the decree in force, 
Joursy Prokasu GANGOOLY v. KaLew CooMaR 
Roy : : , : - SBW.R., 274 


162, ——_——_-____--—_-—__ Conduct of sale and 
remission of proceeds to the Collector by Nazir.— 
The rule approved by the Privy Council, (hat any act 
done by a Court or an officer thereof, or bond Jide by 
the applicant, for enforcing or keeping in force wa dee 
cree, satisfies the term “some proceeding?’ in sec. 
tion 20, Act XIV of 1859, was held to upply to the 
act of a Nazir in conducting a sale and remitting the 
proceeds to the Collector, and to the act. of the decrees 
holder in applying for and drawing out a portion of 
these proceeds, RAJBBHUREE DELIA 9. Ras Coos 
MARKEE DosskE . : ° . 15 W. R., 182 


163, ———_$$_$—_$_____—— Application to take 
money out of Court.— Bona fides. —An execution sale 
was stayed by consent for two wonths, and the execu- 
tion suit was struck off the tile. During such period 
the execution creditor applied to the Court to restore 
his execution suit, and to pay to him certain moneys 
in deposit in Court to the credit of the judgment- 
debtor in another suit, alleging that he (the execution 
creditor) had attached them ; but it turned out that 
he had attached them in another suit. Jfe/d, the 
application being load fide, the period of limitation 
began to run from the date of the disposal of the ap- 
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4. STEP IN AID OF EXECUTION—continued. 


(d) Suits AND OTHER PROCEKEDINGS BY DECEREE- 
HOLDER— continued, 


plication by the Court. Duunror Sinan Roy v. 
MupuomorTreE Desia 


(11 B. L. R., P. C,, 23: 18 W. R., 76 


Reversing MopHoomorry Drs v. DuuNPUT 
SINGH : A ; . 18 W. R., 164 


164. “ Step in aid of exe- 
culion.”—Application for sale-procesds.—An appli- 
eation by a decree-holder to be paid the proceeds of a 
salo of property in execution of the decree, is a “ step 
in aid of execution” of the decree, within the mean- 
ing of article 179 (4), schedule IL of Act XV of 1877 
(Limitation Act), Pakan Sinan v. JAWAHIR SINGH 

. [1 L. R., 6 All, 366 


165. Application to take 
money out of Court.—An application nade by a jadg- 
ment-creditor to take out of Court certain moneys 
there deposited by his judgment-debtor, cannot be 
considered to be au application to the Court to take a 
step “in aid of execution,” and is not,* therefore, 
within the meaning of cla. sc 4 of article 179, sche- 
dule IL of Act XV of 1877. Bunsee Singh v. Nuzuf 
Ali Beg, 22 W. R., 828, distinguished. Hem CHun- 
DEB CHOWDURY v. BRroJO SCONDURY DEBRE 

[1. L. R., 8 Calc.,, 89:10 C. L. R., 272 


‘ Obtaining money 
Srom Court.— Held that obtaining the money from 
the Court after the execution proceedings were put an 
end to, was not an execution proceeding at all. Wo- 
DOY Tana CHOWDURAIN v. ABDUOL JUBRUR CHow- 
DURY : : , ‘ . 24 W.R., 339 


167. Application to take 
out money deposited in Court.—An application made 
by a judgment-creditor to take out of Court certain 
moneys, the sale-proceeds realised by the sales of 
certain properties of his judymoent-debtor in a pre- 
vious execution, cannot be considered to be an applica- 
tion to the Court to take a “ step in aid of execution,” 
and is not, therefore, within the meaning of clause 4, 
article 179, schedule IT of Act XV of 1877. dem 
Chuander Chowdhry v. Broju Soondury Debee, I. L, 
R., 8 Cale., 89; Venkatarayalu v. Narasinha, I, 
L. R., 2 Mad., 174, dissented from. FAZAL IMAN v. 
Metra SINGH , . LL R., 10 Cale. 549 


168. Steps taken to get 
money out of Court after refusal of application.— 
Where, by declining to pay to the decree-holder the 
proceeds of an execution sale which bags been  con- 
firmed, a Court obliges him to take steps to satisfy the 
Court that thore is no other claimant, such steps 
must be considered as a proceeding to enforce the 
decree and obtain satisfaction thereof. Manongsp 
Hosszin Kuan o. Loory All Kuan 

[18 W. R., 463 


169. Proceedings in ere- 
oution as to mesne profits,—Decree for costs.— Pro- 
ceedings in cxecution of a docree as to mesne profits 























— continued. 
4. STEP IN AID OF EXECUTION—conttnued. 


(2) SUITS AND oTHER PROCEEDINGS BY DEOREE- 
HOLDER— continued, 


were held to be an effectual proceeding within the 
meaning of section 20, Act X1V of 1859, to enforce the 
same decree as to costs. OOPENDUk MoHUN Mustra- 
FEE v. TRIPP . ° - EW.R., Mis., 40 


170. Decree for pusses- 
sion and mesne profits.—Separate applications for 
execution.—The holder of a decree for possession and 
wasilat is not obliged to apply for execution of both 
within three years from the passing of the decree. 
He may first apply for execution as to possession and 
costs, and then, within three years from the date of 
such application, seck to enforce the decree as to 
wasilat. BukovakanT Roy vo. Ram Kisuoxe Durr 

[8 W. R., 99 


JoGEsH ProkasH GANGOOLY v, KaLgE COOMAK 
Roy . , ‘ ; . SOW.R., 274 


171, ——————_ Application in aid 
of execution.— Possession.— Wasilut.— Where a de- 
cree is one for possession, with wasilat from the 
date of dispossession to the date of suit, an applica- 
tion for wasilat, if not made within three years from 
the first application in execution, is barred. Hem 
CHUNDER CHOWDURKY v. BRoso SoonpuRY DEBKE 
[I. L. R., 8 Calc., 88 
10 C. L. R., 272 


172, ——_—_—_—__——_ Application fur exe- 
cution of decree.—Application fur execution of 
portion of decree—Where w decree-holder, in the 
execution of a decree for the possession of land, mesne 
profits, and costs, applied for and obtained possession 
of the land, and costs, and afterwards, within three 
years, applied in execution of the decree for mesue 
protits, the execution of the decree for mesne protits 
was not barred by limitation by reason of more than 
three years having elapsed from the date of the 








decree. Kam BaksH SINGH v. Mavat ALI 
[7 N. W., 95 
173. Proceedings to assess 





mesne profits.—Act XIV of 1859, section 2V, upplied 
gnly to such decretal orders as were complete in them- 
selves and ready to be enforced, and not to so much 
of a decretal order as directed proceedings to be taken 
in order to assess the amount of wasilat to be recovered 
by the Judgment-creditor, which were merely a pro- 
longation of the trial, and not proceedings to entorce 
the decree. FUZEELUN 0. KEkAMUT Hosskin 

[21 W. R., 212 


BounssE SINGH v. NuzcF Aur Bea 
[22 W. R., 328 


114.. -——__—____—_- Decree for pusses- 
sion anu mesne profits.— Application fur execution for 
mesne profits, which had been omitted in execution of 
decree.— Civil Procedure Code, 1877, 8. 230.— W here 
@ purty obtains a decree for possession and mesne 
protits, under which he obtains possession but fails to 
prosecute his suit for mesne profits and the execution 
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4. STEP IN AID OF EXECUTION—conftinued. 


(d) Surrs AND OTHER PROOBEDINGS BY DEOREE- 
HOLDER—continued. 


case is struck off for default,—Held that it is very 
doubtful if, in any case, the effect of such an order 
would be to prevent the decree-holder again applying 
for execution of that portion of the decree relating to 
mesne profits, as long as he keeps within the provi- 
sions of the Limitation Act. It is otherwise under 
section 230, Act X of 1877. SuRDHAREE LALL ». 
GIRINDUR CHUNDER GHosE , 1C.L. R., 475 


1758. ——_——— Proceedings to ere- 
cute decree for costs.—Having obtained possession 
of property in satisfaction of a decree, the decree- 
holder had to meet proceedings initiated by a third 
party under Act VIII of 1859, section 230, and 
delayed to execute his decree as far as it related to 
costs. Held that the proceedings in question could 
not be taken to keep alive the decree or save limit- 
ation in respect to the costs, BABOONATHA JHA ». 
Kunuerct Doss ; : . 10 W.R., 226 


176. Transmission by 
Court of decree for execution.—The transmission by 
the Court of one district to the Court of another of 
a copy of its decree, and a certificate under the pro- 
visions of sections 285 and 286 of Act VIII of 1859, 
with a view to execution in that other district, was a 
“ proceeding”? within the meaning of section 20, 
Act XIV of 1859. Leake v. Danien 

[10 W. R., 337 


177. Application under 
Civil Procedure Code, 1859, #. 285.— Held that an 
application under section 285 of Act VIII of 1859, 
being a necessary and decided step towards the exe- 
cution of the decree, was an application to enforce 
or keep in force the decree, within the meaning of 
article 167, schedule II of Act 1X of 1871. HUsain 
BakHSH v. MAapGE : LL. R., 1 All, 525 


178. Application for exre- 
eution where transfer is only effectual mode.— Civil 
Procedure Code, 1859, s. 285.—An application for 
the execution of a decree to the Court by which it 
was passed, where the decree could only have been 
effectually executed in manner provided by sec- 
tion 285, Act VIII of 1859, was not an application 
which would save limitation, FRANKS v. NUNEN 
MaL . : . . ° - TN. W., 78 


179. Application for 
transfer of decree.—Held that an application to the 
Court which passed a decree, that it may be sent for 
execution to another Court, is an application to keep 
such decree in force within the meaning of the 
Limitation Act. CoLLins v. Maula BAKHSH 

[I.L. R., 3 AlL, 284 


180. Application for 
transfer of decree under 8. 223 of Civil Procedure 
Code, 1877.—An application for the transfer of 2 
decree under the provisions of section 223 and the 
following section of Act X of 1877, is a step in aid 


Mil 




















—continued. 
4, STEP IN AID OF EXECUTION—continued. 


(2d) Surrs AND oTHRR PROCEEDINGS KY DsoREE- 
HOLDER—continued. i 


of the execution of the decree within the meaning of 
clause 4, article 179, schedule II of Act XV of 1877. 
LATOHMAN PUNDEH vo. MaDDAN MonuNn SHYE 

(% L. R., 8 Calc., 513: 7 C. L. R., 521 


181. Application to re- 
transfer decree for execution.— Civil Procedure 
Code, 1877, 8. 223.— Whore a cecree has been trane- 
ferred by the Court which passed it to another Court 
for execution, an application to the latter Court to 
return the decree to the Court. which passed it for 
further execution is a step in aid of exceution within 
the meaning of clause 4, article 179, schedule Il of 
the Limitation Act, 1877. Krisunayyar v. VEN- 
KAYYAR ; ‘ , I. L. R., 6 Mad., 8l 


182, Transmission of de- 
cree for execution.—Application for execution of 
attached decree.—Ctvil Procedure Code, ss. 223, 
228, 273.—A decree was passed on the 20th Fob- 
ruary 1878 by the Munsif of M. In November 
1878 it was, in accordance with the provisions of 
section 223 of the Civil Procedure Code, transferred 
fo the Munsif of J. On the 21st January 1879 an 
application for execution of the decree was made to 
the Munsif of J., who thereupon issued an order for 
the attachment of some immoveable property belong- 
ing to the judginent-debtor, and also for the attach- 
ment of three decrees standing in his Court in favour 
of the judgment-debtor againgt other persons. On 
the 18th March 1882 the decree-holder applied to 
the Munsif of J. to exeente one of these decrees in 
his behalf, and he further asked that whatever 
might be realised in such execution should yo to the 
account of the decree which had been transferred, 
and which was being executed, Held that an appli- 
eation of the 18th March 1882 was perfectly legal, 
and such & proceeding as could keep alive the decree 
of the 20th February 1878; and that a subsequent 
application for execution, dated the 12th April 1888, 
was therefore not barred by limitation, An applica- 
tion to execute an attached decree is a “step in aid 
of execution’? of the original decree, within the 
meaning of article 179, schedule LL of the Limitation 
Act, inasmuch as its object is to obtain money in 
order tu pay off the Judgiwent-debtor, LACumMan v, 
THonDr Ram , . tL RK. 7 ALL, 882 


183. Application for 
transmission of decree.—Where a decree-holder ap- 
plied to the Court to transmit the decree to another 
Court for execution, and on a subsequent date paid 
into Court postage stamps for the transmission of the 
records,—Held that, if when the postage stam 
were puid into Court an application was made to take 
some step in aid of execution, such application would 
be sufficient to give a new period of limitation. 


VeLLAYA v. JAGANATOA . FLL. R. 7 Mad, 307 


184. ——-___—-———- Proceedings to get 
Privy Council decree sent down Jor execution. — 
Act XAV of 18524, #. 2,—Proccedings bad in the 


Du 
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4. STEP IN AID OF EXECUTION—continued. 


(d) Suits AND OTHER PROCEEDINGS BY DEOREE- 
. HOLDER—continued. 


High Court for the purpose of getting a Privy Coun- 
cil order sent down to the lower Court for execution, 
whether strictly legitimate or not with reference to 
Act XXV of 1862, section 2, if bond fide efforts made 
by the judgment-creditor to carry into effect that 
order, must be taken to be proceedings keeping the 
decree alive, LETHBRIDGE v. PROHLAD SEN 

[19 W. R., 301 


186. Attempt to settle ac. 
counts—An attempt at settlement of accounts in 
Court is sufficient to keep a decree alive. FUuzUL- 
UTOONISssA ©, CHUTTER DHAREE SINGH 

(6 W. R., Mis., 43 


186. Application for exe- 
cution after decision of case on solehnamah.—Where 
parties to a suit which had been decreed entered 
after remand into a compromise, and filed a solchna- 
mah, in accordance with which the case was decided, 
— Held that an application to execute the solehnamah 
was not a proceading taken om the busis of the decree, 
and being, therefore, egal, could not keep the de- 
cree alive. PREO MapuUB S1Rk0AR 2, BissUMBHUR 
SIROAK . ‘ : ; 15 W. R., 514 


187. Proceedings in exe- 
eution to enforce barred decree.— Compromise of 
decree, Payments under.— Where a decree-holder en- 
tered into # compromise with the judgment-debtor, 
agreeing to accept payment by instalments, which 
was ratified by the Court executing the decree, the 
case being struck off the execution file on the basis 
of the compromise, and, more than three years after 
the date of the Court’s order sanctioning the compro- 
mise, subsequent proceedings were taken by the de- 
erce-holder to enforce the original decree,— Held that 
such subsequent proceedings, when execution of the 
original decree had been already barred by limitation, 











could not avail to keep the decree alive. Strow8 un 
vw. BILLINGS . , 4 I. L. R., 1 All, 350 
188. Application for exe- 


oution of decree.—Partial satisfaction under are 
rangement made, through Court.-—A., a judgment- 
debtor, being arrested in execution of a decree, ap- 
plied in the year 1873, under section 273 of Act VIII 
of 1859, for his discharge. The Court refused to 
entertain the application except on condition that 4, 
should pay into Court a certain fixed sum of money 
per month on behalf of the Judgment-creditor. .4., 
accepting these terms, was thereupon discharged, 
and the execution proceedings struck off the file. ., 
in compliance with the directions of the Court, made 
reguiar payments into Court until October 1876, 
when he discontinued payment. ZHe/d, on an appli- 
cation made in June 1877 by the judgment-creditor 
for a warrant of further arrest against 4., that inas- 
much as the decree-holder was not seeking to enforce 
by means of execution the arrangement made by the 

art in 1873, but was rather attempting to execute 
tho original decree, such applicution was barred, more 


—continued, 
4. STEP IN AID OF EXECUTION—continued. 


(2) Suits AND OTHER PROCEEDINGS BY DECREE- 
HOLDER— continued. 


than three years having elapsed since the date of the 
last application for execution of such decree. HuRRO- 
NATH Buunso v. CuuNnNI LALL GHOSE 

(I. L. R., 4 Cale, 877: 3 C. L. R., 161 


189. Application to ene 
force arrangement made through the Court.—Where 
the decree-holder sought to enforce the arrangement 
made by the Court for satisfaction of the decree, 
limitation was held not to apply. RapHa KissorgB 
Boss v. AFTAH CHANDRA MAHATAB 

(I. L. R., 7 Calc., 61 


160, ——_—_—_- Kistbandi.—Exten- 
sion of time for limitation by agreement of parties, 
— A. obtained a decree against B. on the 17th Sep- 
tember 1853. The decree was kept in force by sun- 
dry proceedings, the last of which was taken on the 
30th December 1864. On the 6th February 1865, 
the parties filed a kistbandi, whereby they agreed 
that the amount due under the decree should be 
payable by instalments, the first instalment to fall 
due on 14th July 1805; at the same time an existing 
attachment was given up. On 14th July 1868, A. 
applied for execution of the decree in respect of six 
instalments due under the kistbandi. Held (Mit. 
TER, J., dissenting), the Court could not recognise 
any arrangement between the parties enlarging the 
period of limitation allowed by law for the execution 
of decrees, or which alters the terms of the decree. 
The filing of the kistbandi and relinquishment of the 
attachment were not 2 proceeding to enforce the de- 
cree or keep it in force. Execution of the decree 
was barred by limitation. KrisHNa Kamat SING 
v. Hinv SIRDAR . : 4B.1L. R., F. B., 101 


S.C. Kristo Koma SINGH v. HUREKE SIRDAR 
[13 W. R., F. B., 44 


191, Receipt of instal- 
ment under compromise out of Court.—The receipt 
of instalments by a decree-holder out of Court in pur- 
suance of a compromise made between him and hig 
judgment-debtor is not a proceeding to enforce or 
keep in force a decree. Nor can the condition in a 
compromise that on default being made in a certain 
number of instalments the decree should be executed 
in full, prevent limitation from running. ABoo Imam 
v. BENEE Ram é 5 N. W., 100 


192. Application report- 
ing adjustment by parties.—An application by a 
judgment-debtor stating that the proceedings in 
execution had been adjusted and he had paid the de- 
eree-bolder R1U and would pay him the balance of 
the deeretal amount subsequently, and prkying that 
the execution case might be struck off, is an appli- 
cation to “keep in force the decree,’’ within the 
meaning of article 167, schedule II of Act LX of 1871, 
and a “step in aid of execution of the decree,” 
within the meaning of article 179, schedule II of Act 
AV of 1877. GuHaNsHAM v. MUKHA 

(L. “LR, 8 All, 820 
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4. STEP IN AID OF EXECUTION—continued. 


(2) SUITS AND OTHER PROCERDINGS BY DECREE- 
HOLDER—continued, 


193. Agreement to sus- 
pend execution.—An agreement to suspend execution 
for a specified time was not a “ proceeding ” within 
the meaning of section 20, Act XIV of 1859. Mruxr- 
OONIS8A v. ROUSHAN JEHAN . 17 W. R., 896 


194, Application to stay 
execution.— Held that an application by the decree- 
holder for the stay of execution proceedings is not an 
application to enforce or keep in force the decree, 
within the meaning of article 167, Act 1X of 1871. 
Fakin MUuAMMAD 0. GuuLAM HUSAIN 

(I. L. R., 1 All, 580 











195. Application to con- 
tinue attachment but to stay sale.—Under the Civil 
Procedure Code (Act VIIT of 1859) an application 
to the Court to continue the attachment of itmmove- 
able property, but to stay the sale of it,—Held to be 
a proceeding to keep in force the decree. NUKANNA 
», RAMASAMI , - LGR. 2 Mad, 218 


196, -———______——-- Application by de- 
eree-holder for postponement of sale.—Application 
to take sume step in aid of execution of decree.—An 
application by a decree-holder for the postponement 
of a sale in execution of the decree, on the ground 
that he had allowed the judgment-debtor time, is not 
“an application according to law to the proper 
Court for execution, or to take some step in aid of 
erccution, of the decree,” within the meaning of arti- 
cle 179, schedule HT, Act XV of 1877, and linitation 
cannot be computed from the date of such an appli- 
cation. MAINATH KvUARI v. Dent Bakusy Rat 

(I. L. R., 3 All, 767 





197. —_---—— Application to post- 
pone sale.—Certain lands having been attached in 
execution of a decree, the Judgment-debtor applied 
to the Court to postpone the sale of some of the 
lands until others had first been sold. The vakil for 
the decree-holder consented in part to this applica- 
tion, but insisted that certain other land should also 
be sold in the first instance. 2Zfe/d that this act of 
the vakil was a sufficient application to the Court to 
take a step in aid of execution within the meaning 
of article 179 of schedule II of the Limitation Act, 
1879. DHARANAMMA 0. SUBBA 

(LL. R., 7 Mad., 306 

See VELLAYA 0. JAGANATHA 
(LL. R., 7 Mad.,, 307 


198. Application to post- 
pone sale on consent of parlies.—Application for 
execution of a decree was made on the 22nd No- 
vember 1875, and in pursuance of such application 
certain property belonging to the judgment-debtor 
was advertised for sale on the 27th March 1876. On 
the latter date the parties to such decree made a 
joint application in writing to the Court, wherein it 
was stated that the judgment-debtor had made a 


It 
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—continued. 
4. STEP IN AID OF EXECUTION—continued. 


(2) SUITS AND OTHER PROCEEDINGS BY DECRER- 
HOLDRR—continued. 


certain payment on account of such decree, and the 
decree-holders had agreed to give him four months’ 
time to pay the balance thereof, and it was prayed 
that such sale might be postponed and such time 
might be granted, The Court on the same day made 
an order on such application postponing such sale, 
The next application for execution of such decree 
was made on the 17th January 1879. The lower 
Appellate Court held, with reference to the question 
whether such application had been made within the 
time limited by law, that it had been so made, ae 
under article 179 (6), schedule IL of Act XV of 1877, 
such time began to run from tho date of the expi- 
ration of the period of grace allowed to the judg- 
ment-debtor under the application of the 27th 
March 1876. Held that article 179 (6) had not any 
relevancy to the present case; but inasmuch as the 
procesdings of the 27th March 1876 might be consi- 
dered as properly constituting a “step in aid of 
exeeution,” within the meaning of article 179 (4), the 
application of the 17th January 1879) was within 








time. SITLA DIN v. SHKO PRASAD 
[I.L. R., 4 All, 60 
199. Oral application for 


proclamation of sale.—An oral application, on 4 
sale of immoveable property iv the execution of a 
decree having been adjourned for the fixing of a 
fresh date for the sale, is an application to enforce 
the decree, within the meaning of article 167, sche 
dule IL of Act TX of 1871. An application to en- 
force the decree made within three years from the 
date of such an oral application will therefore be 
within time. Aman SINGH v. TIKA 

(I. L. R., 3 All, 189 


See AMBICA PeRsuAD SINGH ©. SuRDHART LALL 
[I. L. R., 10 Calc., 861 


200. Application for 
proclamation of sale.—Slep in aid of exeoution,— 
An application to a Court to issue a proclamation of 
sale in respect of property alreuly attached in exe. 
cution of a decres, is an appleation, within the 
meaning of clause 4 of article 179, schedule If of 
Act XV of 1877, “to take some step in aid of execu. 
tion of the decree”? Chunder Coomar Hoy v. Bho- 
gobutty Prosonno Roy, 1. L. B., 3 Cale. 286: 1 C, 
L. &., 23, explained. AMBICA PErsnaD SINGH 0, 
SurpHaAk! LAL : I. L. R., 10 Cale., 861 





(¢) CONFIRMATION OF SALR. 


201. Date from which 
limitation runs. —Until the order is sod contirm- 
ing a sale in execution, the decree-holder must be con- 
sidered to be executing hia decree, and limitation be- 
gins to run against him only from the date of such 
order. BROJUNGONA DassER v. SHONA MOOKHER 
DassEE ; : ‘ ‘ . 15 W. RB. 15 


202. Proceeding to keep 
decree in force.— W here there is a sale in executiun, 


5u2 
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em continued. 
4. STEP IN AID OF EXECUTION—continued. 
(¢) CONFIRMATION OF SALE—continued. 
the latest act of the decree-holder to keep his decree 
in force is the sale which took place at his instance, 


not the confirmation of the sale. MAHARAJAH OF 
BuRDWAN v. LUCKHEE MONEE DEBEE 


; [8 W. R., 359 
Juaaut MOHINEE BIBEE vo, Ram CHunD GHOSE 
[9 W. R., 100 

Suis Ram Dey v. BANER MapHas MITTER 
(1l W. R., 117 





208. Proceding to keep 
decree in force — Held, a confirmation of a sale in exe- 
cution by the Court was a proceeding under section 
20, Act XIV of 1859, and sufficient to keep a decree 


in force which had been obtained by the purchaser, ‘ 


CHOWDHEY SwHeiku WauHiIp ALI »v. MULLIOK 
Enayvet HosszIn ALI 
(12 B. L. R., 500: 20 W. R., 31 


Gostinp CHUNDER CHOWDHRY v. JOHURULNISSA 
BipEs , ‘ - 18 W. R., 166 


204. Proceeding to keep 
decrse in force.—Quere,— Whether a mere confirma- 
tion of a sale is a proceeding sufficient to keep the de- 
cree in foree, Where it was confirmed after objec- 
tion by tho judgment-debtor, and the sale-proceeds 
received by the creditor, it was held that that was a 
proceeding sufficient to keep the decree alive. GUNGA 
BisuHen Cuunp v. Durras Mantan Cranp Bana- 
pur .12B.L. R., 506, note: 10 W. R., 224 


205. Proceeding to keep 
decree in force.—Whore the decree-holder takes 
no step whatever to cause an execution sale to be con- 
firmed, the confirmation of the sale by the Court can- 
not be regarded as a proceeding on his part towards 
enforcing the decree. MULLIOK ENAET ALI 0, 
WaHED ALI . ‘ ° 13 W.R,, 315 


206. Proceeding to keep 
decree in force.—Confirmation of a sale in execution 
of a decree by the Court of its own motion, and draw- 
ing out the proceeds of sale by the execution-creditor, 
were not proceedings to enforce such decree, or to keep 
the same in force, within the meaning of section 20, 
Act XIV of 1869. Dxrras Mantas Ciunp BaHa- 
pum v. Ram Brana MULLICK 

(4B.L. R., A. C., 15: 18 W. R., 38 


907. Application to exe- 
cute decree.— Order confirming sale.—The mere act 
of the Court confirming a sale in execution, which 
act is not shown to have been performed at the in- 
stance of the decree-holder upon petition or applica- 
tian, is not an application to the Court to take some 
step in aid of execution within the meaning of clause 
4, article 179, schedule II of Act XV of 1877. Mo- 
TENDRO CHANDRA GHOSE v. MORENDRO NaTH 
Guose : ‘ , P 10 C. L. R., 330 


308. Proceeding to en- 
force decree.— Application for copy af decree.—On 

















—continued. 
4. STEP IN AID OF EXECUTION—continued. 
(¢) CONFIRMATION OF SALEB—continued. 


the 19th of March 1880 a decree for money was 
passed, and on the 19th of February 188) certain 
property belonging to the judgment-debtor was sold 
in execution thereof. On the 22nd of April 1881 the 
Court passed an order confirming the sale. On the 
10th of January 1882 the decree-holder applied to the 
Court for a copy of the decree, in order that he 
might make a fresh application for execution. On 
the 28th of March 1884 he applied for execution. 
The judgment-debtor appeared and pleaded that exe- 
cution was barred by limitation. The Court of first 
instance held that execution was not barred on 
the ground that the passing of the order of the 22nd 
of April 1881 was sufficient, under the provisions of 
article 179, clause 4 of the Limitation Act of 1877, 
to keep the decree alive. The lower Appellate Court 
also held that execution was not barred by limitation, 
but solely on the ground that the application of the 
10th of January 1882 was sufficient to keep the 
decree alive. It did not appear that the order of the 
19th of February 1881 was passed in consequence of 
any application by the decree-holder, and neither the 
application of the 10th of January 1882 nor any 
copy thereof was put in evidence on the present ap- 
plication. Held, on appeal to the High Court, that 
the execution of the decree was barred by limit- 
ation, RasyKOMAR BANERJI v. RasLaknr Das 

(I. L. R., 12 Cale. 441 


(f) MisogLtuangous Aots OF DEORRE-HOLDER. 


208. ———___—_—__————- Application to re- 
cord certificate of payment by judgment-debtor in 
part satisfaction. —An application by a judgment- 
creditor to bring an execution proceeding on the file, 
and to record his certificate of the payment of 
a sum of money by the judgment-debtor, is an appli- 
cation to take some step in aid of execution of 
the decree within the meaning of clause 4, article 179 
of schedule LH] of the Limitation Act. Taritn1 Das 
Banpyoruapya v. BisHToo LAL MUKHOPADAYA 
[I. L. R., 12 Calc., 608 





210. Precept to Collector 
under Beng. Reg. XLV II of 1793, 8. 24, el. 2.— 
A precept to the Collector under clause 2, section 24, 
Regulation XLVI of 1793, for mutation of names 
in the terms of a decree, was a process to enforce the 
decree, and could not, under section 20, Act XIV 
of 1859, be issued after a lapse of three years 
from the passing of the decree. NaNERBI KuNWaR 
eo. Kastcri Kunwak ,4B.L.R., A. C,, 681 


S.C. NAUNHEE KOONWABRB ev. KUsToOoRER Koon- 
WAR . - ‘ : 138 W. R., 141 


211, Confiscation of de- 
cree.— Correspondence relating to right of Govern- 
ment.—Where a decree had awarded a sum as costs 
to one who turned a rebel,— Held that correspondence 
relating to the asserted right of Government tu get the 
sum to be realised by the execution of decree, did not 
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4. STEP IN AID OF EXECU rlON—continued. 


(/) MiscELLANKOUS Acts OF DECREE-HOLDER 
—continued, 


amount to a proceeding to save limitation. AMEEN- 
OODDEEN KHAN v. MoozuFFER Hossein Knan 
[$3 Agra, Mis., 5 


212. Application for cer- 
tificate of administration.—The petitioners, as 
widow and adopted son of a decree-holder, applied by 
petition to the District Munsif for execution of the 
decree on the 17th June 1864. The District Munsif 
made an order stating that execution would not 
be granted unless the petitioners obtained a certificate 
from the District Court under Act XX VII of 1860. 
In August 1864 an application was made for a cer- 
tificate to the Civil Court, and an order was made 
refusing the application, and the order was aftlirmed 
on appeal. A second application was made for exe- 
cution in July 1807. Held that the right of the pe- 
titioners to obtain execution was barred by section 
20, Act XIV of 1859. Quare,— Whether a suit on 
the decree could be maintained, LaksHAaMMA fr. 
VENKATARAGAVA CHARIABR . 4 Mad., 89 


213, ——_—_—_—————————_ Application in execu- 
tion proceedings to have witnesses summoned.— 
An application by a decree-holder in the course of an 
investigation into an objection to the attachment of 
property to have his witnesses summoned, is an appli- 
cation within the meaning of clause, 4, article 179, 
schedule II of the Limitation Act, 1877. Ar 
MvunaMMabD KHAN fr. Guk PRASAD 

(1. L. R., & All, 344 








214, Application for certi- 
ficate showing necessity of copy of revenue regis- 
ter in order to obtain copy.— Civil Procedure Code, 
1877, s. 230.—An application by a Judgment-creditor 
to the Court which passed the decree for a certificate 
that a copy of a revenue register of the land is 
necessary to enable him to obtain such copy from 
the Collector’s office, and thereupon to execute the 
decree by attaching the land, is a step in aid of exe- 
cution within the meaning of clause 4, article 179 
of schedule II of the Limitation Act, 1877. Per 
Innes, J.—The right to execute decrees having been 
curtailed by section 230 of the Code of Civil Proce- 
dure, 1877, the provisions of the Limitation Act 
should be construed as far as possible so as to prevent 
the defeat of bond fide cndeavours to secure the fruits 
of a decree once obtained. KuNHI v. SESHAGIRI 


{I. L. R., & Mad., 141 


216, ———_—__-_— Nolice not to pay, 
amount decreed.— Deduction of time decree ta under 
atiachment.—A notice or order to a judgment- 
debtor, 4., not to pay the amount decreed to his judg- 
ment-creditor, #., will not in any case serve to keep 
the decree alive in favour of C., a judgment-creditor 
of #., at whose instance the notice or order is issued, 
much less in favour of other judgment-creditors, of 
B. with whom A. had nothing to do. AZMUDDIN v. 
MaTHUBADAS GOVABDHANDAS GULABDAS 

(11 Bom., 206 


nued, 


5. NOTICE OF EXECUTION. 


316. ———___——_—— cl. 5.— Issue of notice 
under 8, 216, Civil Procedure Code, 1869.—The word 
“ proceeding ”’ in section 20 of Act XIV of 1859 in- 
cluded any dond fide application, or the last act done 
hy the party, by the Court, or by the officer of the 
Court, in furtherance of such application ; hence it 
included the issue by the Court of a notice under 
section 216 of the Civil Procedure Code, and the 
service of it by the officer of the Court. Ram Samar 
SINGH v. SHEO SaHAl Sin@H. GuRupas AKHULI 
v. GOBIN NAIK 
[B. L. R., Sup. Vol., 492: 1 Ind. Jur,, 
N. 8., 421: 6 W. R., Mis., 98 


TABBUR SINGH v. Mores Sincu .9 W. R., 448 
RaJEEB LOOHUN SAHA CHOWDIRY o. MASSEYK 


(18 W. R., 198 

MAHOMED BAKER KHAN 0», SHAM Dry KorrR 
{12 W. R., 2 
Sunnan ALi». SurpaR ALi . 234 W.R., 227 


Contra, TABBUR SINGH v. MoTER SINGH 
[8 W. R., 306 


SHamM CHAND Bysa0k v. LUCAS 
[5 W. R., Mis., & 


GIRJANUND OoraDHYA v. CHoNvER BINopE Oo- 
PADHYA . e ° § Ww. R,, Mis., 5 


Kisto KANT BuRAL v. NISTARINER DEBIA 
(8 W. R., 268 


MAZEDOONISSA BEEBEER v. FUEZEN BEEBER 
(4 W. R., Mis., 6 


3217.. —_——_—__ —_———-_ ———_ Civil ~=9$Procedure 
Code, 8. 216, Notice under.— Bona fides.—The service 
of a notice under section 216 of Act VIIT of 1859, if 
made bond fide with a view to take further proceed- 
ings, was sufficient: to keep a decree alive. DHIRAJ 
MAHTAB CHAND BAHADUR v. LAKHI BIBI 

(6 B. L. R., Ap., 146 


Buruaosourry v. MoTsE CHAND PUTEEDUNDO 
(6 W. R., Mis., 97 


Osnoy Cuvurn Dutt v. MopHOO Sounun CHOW- 
DHHY 9 W. R., 330 


CyHILICANY BASKARAYENINGARU v, Pit Lary SxEt- 
Ty RasJavuLu Naibu ‘ 5 Mad., 100 


MakoonponaTH BHADOORY »v. SHIB CHUNDER 
By avpoory : . 1OW.R., 108 


218. ——— Issue of notice 
under 8, 216, Civil Procedure Code, 1859,—A notice 
issued within time under Act VIII of 1859, section 
216, and actually served upon the judgment-debtor, 
constituted a starting-point for the commencement 
of a new period of limitation under Act IX of 1871, . 
schedule IJ, article 167, any question as to its bona 
fides notwithstanding. Koons Brnarge Lat o, 





GIRDHARBE LALL . : 3 22 W. R., 484 
SHEO SaHOY SINGH v. Bikg BEHARY SINGH 
(23 W. B., 195 
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5. NOTICE OF EXECUTION—continued. 


310. ———_—_—_————_ Issue of notice 
ander s. 216, Civil Procedure Code, 1869.—A decree- 
holder applying for the execution of his decree was 
entitled, under the provisions of Act IX of 1871, to 
have such execution, upon his showing that his appli- 
cation was made within three years from the date of a 
previous application to the Court to enforce the same 
decree, or from the date of issuing notice under sec- 
tion 216 of the Code of Civil Procedure in the same 
matter. EsHAN CHUNDER Bosk v. PRANNATR NAG 

(14 BLL. R., F. B., 148: 22 W. B., 512 


Ronint NuNDUN MITTER v. BHOGOBAN CHUNDER 


Roy 
(14 B. L. R., 144, note: 22 W. R., 154 
SnHurur CHUNDER SEn v. ABDOOL KAYE MAHO- 
MED Monvuressuk Kittay . 23 W. R., 327 


220, ———_-——_—_____——-. Iesue of notice of exe- 
cution.—Exzecution partly had under Act XIV of 
1859.—In an execution case, in which the notice was 
served before, but the application for execution was 
made after, the passing of the present law of limita- 
tion,-- Held that the period w thin which proceeding 
should be taken must be reckoned from the date of 
the notice, and not from the date of application. 
Bemovy oss v. [kBAL NARAIN 25 W. R., 249 


RoawoonatH Das vo. SurRoMONEE Pat Mona- 
DEBEE. ; . n 24 W. R., 20 





—_——_——__———————._ Issue of notice of 
execution.— When proceedings have been taken sub- 
sequent to an application to execute a decree, and tothe 
issue of notice, limitation does not run from the date 
of such subsequent proceedings, but from the date of 
the first application to execute the decree, or from 
the date of the notice, a8 the case may be. Ni- 
money Sine Deo v. Nivcomu Tuprapar 

(25 W. R., 548 


233, ———_—________—_ Notice to judgment- 
debtor of exeoution of decree.— Civil Procedure Code, 
1859, se. 312, 216.—On the 8rd March 1875, an appli- 
cation was made by a decree- holder to the Court execut- 
ing the decree, which did not, as required by section 212 
of Act VIIT of 1859, state the mode in which the 
assistance of the Court was required, whether by the 
arrest and ser) ana of the judgment-debtor or 
attachment of his property, but prayed that the 
Court would, under section 216 of that Act, issue a 
notice to the judgment-debtor to show cause why the 
decree should not be executed against him, Under 
this application notice was issued to the judgment- 


debtor on the 28th March 1875, On the 27th April | 
1875 the execution case was struck off the file onthe 
ground that the decree-holder did not desire further : 


sai to be taken. Held, per PEARSON and 
LDPIELD, JJ., that for the purposes of article 167, 
schedule II of Act LX of 187], the application was 
one to enforce or keop in force the decree ; and, fur- 
ther, that limitation should be computed from the 
date the notice to the judgment-debtor was issued. 
Franks v. Nuneh Mal, 7 N. W’., 79, impugned. Per 
Sranxis, J., contra. Brnant Lar e. Sarix RAM 

{LL R., 1 All, 676 


—continued. 


5. NOTICE OF EXECUTION—continued. 


228. Service of notice of 
execution.—Application for execution of a decree 
was made on the 10th November 1869, and on the 
27th November 1869 notice issued under section 216 
of the Civil Procedure Code, 1859. Again, on the 4th 
February 1873, application was made for execution, 
and notice was issued on the 19th February 1873 
under section 216. A subsequent application for 
execution was made on the 3lst August 1874, and 
the order for notice to issue, under section 216, was 
made on the same day. The question raised in 
appeal against the order to issue execution was whe- 
ther the plaintiff’s right to execution was barred, 
and had been so when the application, dated 31st 
August 1874, for execution was made. Held on 
appeal by the High Court (KERNAN and KINDERs- 
LEY, JJ.) that as the application for execution on 
the 4th February 1873, being more than three years 
after the date of issuing the last prior notice under 
section 216,—viz., 27th November 1869,—was late, 
under article 167, paragraph 5, Act IX of 1871, 
execution was barred by limitation at and before the 
date of that application, and that this bar was not 
removed by the circumstance that the judgment- 
debtor had allowed the service of the notice on him 
in February 1873 to pass unchallenged. Chilicany 
v. Rajavulu Naidu, 5 Mad., 100, distinguished. 
PRABHACARA Row v. POTANNAH 

(1. L. R., 2 Mad.,1 





224, ——_—___—_—__—- Service of notice of 
execution.—Civil Procedure Code, 1859, s. 216.— 
On the presentation of the last of a series of applica- 
tions made for the execution of a decree, the Court 
is competent to consider the question whether, on 
the date of making a prior application for execution, 
the decree sought to be enforced was barred by limit- 
ation, and that notwithstanding the fact that notice 
of such prior application had been served on the 
judgment-debtor under section 216 of Act VIII of 
1859. Unnopa PersaD Roy vr. KooRPAN ALLY 

[I. L. R., 3 Calc. 518: 1 C. L. R., 408 


6. ORDER FOR PAYMENT AT SPECIFIED 
DATE. 


225. —————_———__ cl. 6.—Civtl Procedure 
Code, 8. 230 (b).—Erecution of decree.—Annual 
payments.—“ Certain date.” —A decree which directs 
payment to be made annually to the decree-holder is 
not a decree which directs payment of money to be 
made at a certain date within the meaning of section 
230 of the Code of Civil Procedure, or clause 6 of 
article 179 of schedule II of the Limitation Act, 
1877. Where a decree directed annual payments to 
be made, and the decree-holder applied for and ob- 
tained payment. of the money due for 1877 and 1878 
in March 1879 by execution, and then applied in 
July 1882 for the sums due for 1880 and 1881,— 
Held that this application was barred by limitation. 
Yusur Kuan ov. SinDak KHAN 

I. L. R., 7 Mad., 83 


( 8529 ) 


DIGEST OF CASES, 


( 3550 ) 


LIMITATION ACT, 1877, art. 179, cl. 6 |} LIMITATION ACT, 1877, art. 179, ol. 6 
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6 ORDER FOR PAYMENT AT SPECIFIED 
DATE—continued, 


228. - Civil Procedure 
Code, 1882, s. 210.— Time granted to debtor. — 
Decree not altered.—On the 26th of June 1878 a 
judgment-debtor applied, under section 210 of the 
Code of Civil Procedure, for two years’ time to pay 
the amount of the decree, which was dated 12th 
March 1878. Notice having been given to the judg- 
ment-creditor, an ex parte order was made allowing 
the judgment-debtor two years’ time to pay, but the 
decree itself was not altered in accordance with this 
order. On the 9th of July 1862 the decree-holder 
applied for execution of the decree. Held that the 
application was not barred by limitation. Tata 
CHARLU v. KONADALA RAMACHANDRA REDDI 

(I. L. R., 7 Mad., 162 


227, ——_—_—_____—_—_——___. Civil Procedure 
Code, Act XIV of 1882, 8. 210.—Petition of judg- 
ment-debtor amounting to fresh decree.—On the 
23rd February 1878, an application was made for 
execution of a decree, dated the 3rd December 1877, 
in which the decree-holder stated that the judgment- 
debtor had agreed to pay the balance then due on the 
13th August 1878. The application was then struck 
off on the 26th June 1878. On the 30th June 1881 
the decree-holder again applied for execution, and on 
the llth July 1881 the judygment-debtor, with the 
consent of the decree-holder, applied for time to pay 
the balance due till the 8th September 188], and 
that application was also struck off. On the Lst 
March 1883 the decree-holder again applied for exe- 
cution. {eld that the application was not barred 
by limitation upon the ground that the application 
by the Judgment-debtor, made on the 11th July 1881, 
alleging that he had come to an arrangement with 
the decree-holder for the payment of the amount due 
by instalments, having resulted in its being register- 
ed and the proceedings struck off, amounted to a 
direction that the decretal amount be paid by instal- 
ments as stipulated in the petitions, and that this 
being so, there was a decree passed on that date under 
the provisions of the second paragraph of section 210 
of the Code of Civil Procedure, of which the decree- 
holder was entitled to have execution. JHOTI Sanu 


©. BHUGUN GIR : - LL. R., ll Cale. 143 


228, ——_—_—_—_—_____—_—_ Order for payment 
of decree by instalments.—The provision of section 
20, Act XIV of 1859, applied where there was a present 
right to execute the decree, and not to cases of an 
instalment made payable at a future date; in the 
latter case, application might be made within three 
years from the date of each instalment becoming due, 
without being barred by limitation provided in the 
suid section, Uxntar ALI Kuan v. Kam LALL 


[Agra, F. B., 83: Ed. 1874, 63 


229. Decree awarding 
payment by instalments.—When a decree awards 
payment by instalments, to be made at particular 
specified dates, the date when each instalment be- 
comes due is to be deemed the date of the decrec in 
respect of that instalment for the purpose of calculat- 








—continued, 


6 ORDER FOR PAYMENT AT SPECIFIED 
DATE—continued. 


ing the time within which execution may be issued 
to enforce payment of it. UTramram MANTKRAM 
v. GIRDHARLAL MorTinaM . 6 Bom., A. C., 45 


Ram Suvpoy GQuoskE vo. RavBULLUBH SAHA 
(15 W. R., 547 


TINCOWRIE DossEE ¢«. UMBIKA CHURN Roy 
CHOWDIULRY . é , . 23 W. R., 41 


SHEO JALUN v. QUNESH . . 3 Agra, 237 


PANAMCHAND VALAD SvuRaAgIMAL vo. Buiverags 
VALAD DasHRAT . . 6 Bom,, A. C.,, 38 


230, ————_—_———_————. Brecution of decree 
Jor maintenance payable by instalments.— Process 
of execution cannot always bo issued for three years’ 
arrears under a decree directing annual payment of 
money for a serics of years. The petitioner, who had 
obtained a decree for an annual sum for maintenance 
during her life, alleged satisfaction of the decree up 
toa period less than three years from tho date of the 
application for execution of the decree. The Judge 
was not sutistied of the alleged satisfaction, and dis- 
missed the application for execution. eld that the 
petitioner was entitled to execution of the decree at 
any time from the date at which the first instalment 
became due, but that she was not entitled to have 
process of exccution issued within three years from 
the date at which the second instalment or subse- 
quent instalments became due, LaksimMr AMMAL 


v. SASHADRY AIYANGAR , ‘ . 4 Mad., 376 
See SINTHAYBE v. THANAKAPUDAYEN 

[4 Mad., 183 

231. Execution of decree 


payable by instalments.—The decree provided that the 
ainount should be paid in three instalments, und in 
default of payinent of one instalment the decree- 
holder was empowered to execute his decree for the 
whole amount. When the instalment for December 
1865 fell due, the judyment-debtor paid a portion 
and obtained an extension of time up to December 
1866. On application on 2] st September 1869 for 
execution of the decree for the instalments of 1866 
and 1867,—J/eld that the instalment for 1866 was 
not barred by lapse of time. Kuisina CHANDRA 
SHAHA v. OMED ALI .86B.L.R,, Ap. 8l 


8. C. Kristo CHUNDER SUAHA v. OOMED ALI 
[14 W. B., 414 


2382. Bond payable dy 
instalments.—U pon an application for execution be- 
ing male, the judgment-debtor executed in Court an 
instalment bond, by which he bound himself to pay his 
debt by half-yearly instalincnts in the months of 
Magh (January and February) and Bhadra (August 
and September) of cach year, and it was stipulated 
that, on failure to pay # single instalment, the whole 
of the bond might be realised by execution. A deci« 
sion was given accordingly, and the instalment bond 
was filed. The judgment-debtor did nut pay the 
instaluuent dus in August and September 1864 till a 








( 3531 ) 


LIMITATION ACT, 1877, art. 179, cl. 6 


—vontinued. 


6. ORDER FOR PAYMENT AT SPECIFIED 
DATE—continued, 


few days after the expiry of that month. He did not 
pay the instalment of January and February 1865 at 
all, but subsequent payments were made and accepted. 
In December 1867 and January 1868 the decree- 
holder applied to execute the decree and realise the 
whole amount of the bond. The lower Appellate 
Court, holding that time ran from the first default in 
August and September 1864, dismissed the application. 
Held by the High Court on appeal that the applica- 
tion was not barred by section 20, Act X1V of 1859, and 
that the time ran from January and February 1865. 
UPENDRA Monan TaGoreE v. TAKALIA BEPARI 


(2B. L. R., A. C., 346 

8S. C. Woopenpro Mouun Taqgore ov. TAKALIA 
Berarer , ; ‘ -. 11LW.R., 670 
233 Decree payable by in- 


stalments.—Limitation Act, 187], art. 75.—A decree 
payable by instalments, with a proviso that, in de- 
fault of payment of any one instalment, the whole 
amount of the decree shall become payable at once, is 
barred, if application for exec ation be not made with- 
in three years from the date oa which any one instal- 
ment foll due, and was not paid. The payment of 
instalments subsequent to default in payment of the 
first inftalment at tho date specitied, docs not give the 
judginent-creditor a fresh starting-point. DuLsook 
RAaTTACHAND 0, CHUGON NARRUN 

[I. L. R.. 2 Bom., 356 


See GUMNA DAMBERSHET v. Burku HARIBA 
(I. L. R., 1 Bom., 125 


—_————-—-———_ Decree for money 
payable by instalments.— Adjustment of decree.— 
Civil Procedure Code, 1859, s. 206.—A decree for the 
payment of money by instalments directed that, if 
the judgment-debtor failed to pay two instalments in 
succession, the decree-holder should be entitled to 
enforce payment of the whole amount due under the 
decree. The docree-holder, alleging that a portion of 
the ninth instalment was payable, and that the whole 
of the tenth (the last) instalment was due, applied to 
enforce payment of the moneys due under the decree. 
Held, per Pyarson J., that whether former instal- 
ments had been paid or not was immatcrial, and the 
application, being within three years from the dates 
on which the ninth aud tenth instalments became 
due, was, with reference to article 167, schedule II of 
Act IX of 1871, within time. Spanx, J., refused 
to interfere in second appeal, inasmuch as the lower 
Appellate Court had found as a fact that there had 
been no such default in the payment of the former in- 
stalments as was contemplated by the decree. Kan- 
CHAN SINGH . SHBO PRasAD 

(LL. RB, 2 All, 291 


235. ——— Decree payable by 
instalments.— Default.— Where a decree was passed 
by consent in 1872 for payment to plaintiff through 
the Court of R300 by fifteen annual instalments on 
February 20 in each year, and in default of payment 
of any instalment the whole amount became recover- 





DIGEST OF CASES. 


( 35382 ) 


LIMITATION ACT, 1877, art. 178, cl. 6 
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6. ORDER FOR PAYMENT AT SPECIFIED 
DATE—continued. 


able, and four years’ instalments were paid out of 
Court and default made on February 20, 1877, and 
plaintiff applied to recover the instalment of 1877 by 
execution on November 17, 1879, and March 1, 1880, 
—Held that the application of November 1879 was 
not barred under clause 6, article 179, schedule II of 
the Limitation Act of 1877, inasmuch as when the 
Limitation Act, 1877, came into force (October 1, 
1877), the application was not barred under clause 6, 
article 167, schedule II of the Limitation Act, 1871. 
Held, also, that the provision as to the whole amount 
becoming recoverable at once if default was made, did 
not affect the admissibility of the application for exe- 
cution, because that provision had not been enforced, 
and the obligation to pay by instalments was still 


subsisting. KARAKAVALASA APPAYYA v. KARANAM 
PAPAYY¥A ; ; . LL.R., 3 Mad. 256 
236. Decree for money 


payable by instalments.—Execution of decree.— 
Held, in the case of a decree for money payable by 
instalments, with a proviso that in the event of 
default the decree should be executed for the whole 
amount, that the decree-holder was strictly bound by 
the terms of the decree, and not having applied for 
execution within three years from the date of the 
first default, the decree was barred. SH1B Dart °. 
Kaka PRrasaD . . LL. R., 2 All, 443 


237. and art. 75.—De- 
cree directing payment to be made at a certain date. 
— LZ. obtained a decree against U., dated the 24th Sep- 
tember 1867, for possession of a certain estate, sub- 
ject to this provision, viz., that if U. paid in cash 
into the treasury of the Court, year by year, for L.’s 
maintenance, so long as she might live, an allowance 
of R15 per mensem, in three instalments of R6O 
each, the decree for possession should not be executed, 
but if default were made in payment of three such 
instalments, Z. should be entitled to delivery of pos- 
session of such estate. The first default was made 
on the 18th January 1874, but Z. waived the benefit 
of the proviso. A fresh default was made, and on 
the 28rd January 1880 JZ. applied for possession of 
such estate. Held that the provisions of column 8, 
article 75, schedule II of Act XV of 1877, were not 
applicable to this case, but article 179 (6) of that 
schedule contained the law which must govern it; 
and, the date upon which such decree became capable 
of execution for possession being the 18th January 
1874, the date of the first complete default, the ap- 
plication of the 23rd January 1880 was barred by 
limitation. UGrau Nari v, LAGANMALI 

(LL. R., 4 All, 83 


238. Decree payable by 
tnstalments.— Execution of whole decree.— Payments 
out of Court.—Act X of 1877 (Civil Procedure 
Code), s. 258.—A decree payable by instalments pro- 
vided that, in default in payment of two instalments, 
the whole decree should be executed. The decree- 
holder applied for execution of the whole decree on the 
ground that default had been made in payment of 








( 3583 ) 
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LIMITATION ACT, 1877, art. 179, cl. 6 | LIMITATION ACT, 1877, art. 170, cl. 6 
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6. ORDER FOR PAYMENT AT SPECIFIED 
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the third and fourth instalments. The judgment- 
debtor objected that the application was barred by 
limitation, as he had made default in payment of the 
first and second instalments, and three years had 
elapsed from the date of such default. The decree- 
holder offered to prove that those instalments had been 
paid out of Court. Held that he was entitled to give 
such proof, in orderto defeat the judgment-debtor’s 
plea of limitation, notwithstanding such payments had 
not been certified. Fukir Chand Bose v. Madan 
Mohan Ghose, 4 B. L. R., F. B., 180, followed. 
SHam Lau v. Kanania Lat. I, L. BR, 4 All, 316 


239. ——_—— Decree payable by 
instalments. — Default.— Watver.— Estoppel.—Ap- 
plication for execution as provided for in case of 
default.— Application to recover instalments.—A 
decree for the payment of moncy directed that an 
amount less than the amount sued for should be paid 
by instalments, and that if default were made in pay- 
ment of one instalment, the amount sued for should 
be payable. Default having been made, the decree- 
holder, on the 7th May 1877, applied for execution 
of the decree for the larger amount. It appeared 
that at this time, although the instalments had 
not been paid regularly, the decree-holder had re- 
ceived in full all the instalments which had fallen 
due excepting the instalment falling due in the pre- 
vious September,—that is, September 1876,—of which 
he had received only a part. The application of the 
7th May 1877 was struck off the file. The decree- 
holder subsequently accepted the remaining instal- 
ments, which were paid on due dates, On the 28th 
August 1878 the decree-holder applied for payment 
of an instalment which had been paid into Court. 
On the 8th September 1881 the decree-holder applied 
for execution of the decree for the larger amount 
payable thereunder in case of default, with refcrence 








to the default in respect of the instalment for Sep- | 


tember 1876. The Court refused to allow execution 
to issue for such amount, but allowed it to issue for 
the balance of the instalment for September 1876. 
Per STRAIGHT, J.—That, having by his application of 
the 7th May 1877, sought to execute the decree for 
the larger amount payable thereunder in case of 
default in payment of the instalments of the smaller 
amount, the decree-holder was not competent after- 
wards to seek to execute the decree in respect of such 
instalments; that, therefore, his application of the 
28th August 1878 was not a step in aid of execution 
of the decree in the shape in which he had previously 
sought execution, from the date of which limitation 
could be computed ; and that consequently his appli- 
cation of the 8th September 1881 was barred by 
limitation. Per curtam.—That the decree-holder 
was not entitled to recover the balance of the instal- 
ment for September 1876, regard being had to the 
limitation prescribed by No. 179 (6), schedule II of 
the Limitation Act, 1877. Rapwa Prasap SINGH ». 
BuaGwan Ral P . U.L.B. & AL, 289 


240. Decree payable by 
instalments.— Execution of whole decree. — Construc- 





—-continued. 
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tion of decree. Payments out of Court.—Civil Pro- 
cedure Code, s. 258.—A decree passed against the 
defendant in a suit, dated the 13th March 1877, 
directed ‘(that the plaintiff should recover the de- 
cree-money by instalments, agreeably to the terms of 
the deed of compromise, and he, in case of default, 
should recover in a lump sum.’ The compromise 
mentioned in the decree provided that the amount in 
dispute should be paid in ten instalments, from 1284 to 
1294 Fuasli, the first to be paid on the 27th May 1877 
(1284 Fusti), and the remaining nine instalments on 
Jaith Puranmashi of cach succeeding Fasli year. On 
the 1st September 1883 the decree-holders applied for 
exceution of the decree, alleging that the first four 
instalments had been paid, but not any of the suo- 
ceeding instalments, and they claimed to recover, 
under the terms of the decree, the fifth and all the 
remaining instalments in a lunp sum. The judg- 
ment-debtors contended that the application was 
barred by limitation, as they had not paid a single 
instalment, and more than three years had elapsed 
from the date of the first default; and that, even if 
the first four instalments had beon paid, such pay- 
ments could not be recognised by the Court as they 
‘had not been certified. Held, reversing the decision 
of the lower Appellate Court, that if the four annual 
instalments had not been paid under the decree, the 
execution of the decree was barred by limitation. 
Held, also, that recognition of such instalments was 
not barred by the terms of section 258 of the Civil 
Procedure Code. Sham Lal v. Kanahia Lal, I. L. 
R., 4 All., 816; and Fakir Chand Bose v. Madan 
Mohan Ghose, 4 B. L. R., F. B., 130, followed. 
ZAHURB KHAN 0, BAKHTAWAR 

(i. L. R., 7 AlL, 8327 


241, ——_—_——___—___——_ Debt on decree pay- 
able by instalments.— Failure to pay.— Waiver of 
default,—The terms of compromise in a auit for 
money provided that the debt should be paid by 
monthly instalments, and that, on the failure to pay 
any three successive instalments, the entire amount 
should be recoverable by application to execute the 
full decree. The decree was dated the 12th June 
1875, the first instalment was due in July 1876, and 
the last in October 1877. Default was mule in pay- 
ment of the first three instalments, but the decree- 
holder did not apply for execution, and accepted 
subsequent payments. On the 138th December 1879 
he applied for execution for the amount then remain- 
ingdue. Held that the period of limitation prescribed 
by article 179, schedule I] of Act XV of 1877, began 
to run on the third default taking place, and that no 
subsequent payment could stop limitation once 
begun. ASMUTULLAH DaLAL v. Katty Cuury 
MITTER I, L. R., 7 Cale,, 56 


242. —__-——-——. Decree payable by 
instalmente.—On an application, dated 10th Aughran 
1288, for execution of a decree which provided, on the 
basis vf a kistbundi, that the amount decreed should 
be paid in four instaluents annually, extending over 


( 3585 ) 
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the ycars 1284, 1285, 1286, 1287, and that, if there 
should be default in payment of any instalment, and 
that instalment should remain unpaid for six months, 
the whole of the decree should at once become due, it 
was objected that the application was barred on the 
ground that the instalments for 1284 not having been 
paid, the whole amount of decree had become payable 
within six months for the first default. The applica- 
tion was to recover the instalments due for 1285, 
1286, and 1287. Held that the application was not 
barred, except as to the instalment of 1285, which fell 
due in Jaith, as it was optional with the decree-holder 
to realise the whole decree at once upon default being 
made, or to waive his right to do so and seek to realise 
instalments as they became due. 
Dalal v. Kaily Churn Miter, I. L. R., 7 Cale., 66, 
followed. CuunpgR Koma Dass »v. BIssASURREE 
Dassta ‘ ° . . 1ISC.L. R., 243 


243. Decree payable by 
tnstalments.— Option to exeoute.— Waiver.— Con- 
struction of decree.—Where \ decree is made pay- 
able by instalments, and contains & provision that, on 
failure of any one instalment, the whole is to become 
due, the question whether the decree-holder may waive 
the benefit of the provision or must execute his decree 
within three years from the due date of the first 
instalment of which default is made in payment, is a 
question purely of construction to bo decided on the 
terms of the whole decree in each case. On an appli- 
cation for execution of a decree made payable by 
instalments,—Held that the application was barred 
by limitation, on the ground that the judgment- 
creditor should have applied for execution within 
threo years from the date of the first default in pay- 
ment. JupuIsTIR PatRo v. NOBIN CHANDRA 
Kusita , é ;. . LL.R., 18 Cale. 73 


7 JOINT DECREES. 
(a) Joint DECREE-HOLDERS. 


The following are the cases decided as to the pro- 
ccedings in joint decreos under the Acts of 1859 and 
1871 :— 

244. expl. 1.—Application 
by one of several decree-holders.—Every appli- 
cation made by one or more out of several decree- 
holders is an application made in the interests of all, 
and every proceeding taken by one is a proceeding 
takon for the benefit of all to enforce the judgment, 
or to keep it in force, Roy PREsONATH CROWDHRY 
ve. PaannatH Roxy Coowpurey . 8 W.R., 100 


DHANESSUBEE v. GooDHUR SAHOY 
[1 W. R., 421 


BHOOBUNESSUBEE DEBIA v. CHUNDER MONEE 
Depia ‘ ‘: 3 . 21 W. B., 243 


Hurtcx Roy ov. ZvnooREE MuLyt 
(22 W. R., 468 


OvupH Benart LAL vr. BRAJAMOHAN LAL 





4B.L.R., Ap, 41:18 W. R,, 128 | 


Ashmutullah - 


—continued. 
7. JOINT DECREES—continued. 
(a) Jornr Decrek-HOLDERS—continued. 


JOHIBOONISSA KHATOON v. AMEEROONISSA KHA- 
TOON , ‘ Z . 6 W. R., Mis., 59 


INDURJEET KOONWAR 0. Mazam ALI KHAN 
[6 W. R., Mis., 76 


245, ———_—______—_——-_ Arrangement by 
decree-holders amongst themselves.—In the case of 
& joint-decree, any arrangement made by the decree- 
holders amongst themselves as to their relative shares 
in the amount of the decree would not alter its 
character, and bond fide proceedings taken by one of 
the number to execute the decree would keep alive the 
rights of all the decree-holders. INDURJRET KuN- 
WAR v. MazaM Ati Knan- jw. O W.. R., Mis, 76 


Briyo Coomaz MULLIOK v. Ram BuxksH CnHat- 
TERJI . : : . LW. R., Mis.,1 


248, ——__—_______—_—_—-_ Application after 
death of some of decree-holders.—Civil Procedure 
Code, 1859, s. 207.—A joint decree for damages was 
obtained by several plaintiffs in the Court of the 
Principal Sudder Ameen of Patna in 1854, and was 
kept alive by endeavours to execute it till 1861, On 
the 15th June 1861, the Court passed an order modi- 
fying the costs of the original decree, but this order 
was reversed on appeal on the 10th August 1862. 
Some of the plaintiffs having died in the meantime, 
an application was made on the 29th July 1863, 
and an order was passed thereon on the 26th May 
1864, whereby the present decree-holders were sub- 
stituted for the deceased plaintiffs. A new Principal 
Sudder Ameen was appointed on the 10th December 
1864, and he reversed that order, and required from 
the present decree-holders a certificate of heirship, 
which they obtained on the 16th September 1865. 
On the 20th of the same month, an order for execu- 
tion was made by the Principal Sudder Ameen, but it 
was reversed by the Judge on appeal, on the ground 
that the order of the 26th May 1864 was not a pro- 
ceeding within the meaning of section 20 of Act XIV 
of 1859; and, therefore, the application for execution 
was too late. Held that execution might have been 
obtained under section 207 of Act VILI of 1859 by the 
survivors of the original decree-holders for the bene- 
tit of all parties interested in it. The order of the 
lower Appellate Court was reversed. TEsa SINGH >. 


RaJNARAYAN SINGH . -1B LR. A. C., 62 


S. C. Trga SINGH v, Pokuun SINGH 
[10 W. B., 95 


247. Separate taking out 
*oferecution.—Civil Procedure Code, 1859, s4207.— 
Three persons obtained a joint decree. Two of them 
took out execution and realised each his own share. 
The third applied for execution within three years 
from the time of the last proceedings taken by the 
other two, but after a lapse of three years from the 
last proceedings taken jointly by all three. Held 
that, under section 207, Act VIII of 1859, there was 
no severance of the decree, and therefore the pro- 
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7. JOINT DECREES—continued. 
(a) Joinr DEcREE-HOLDERS—continued. 


ceedings taken by the two kept the decree alive. 
AZIZUNNISSA KNATUN v. SHASHI BuusnHan Bose 
{2 B.L. BR. Ap., 47:11 W. R., 343 


248. Separate taking out 
of execution.—In a case in which acertain sum was 
adjudged to five persons as an entire sum to which all 
of them were jointly entitled, but one moiety to three 
of them and the other imviety to the remaining two, 
—Held that the effect of the adjudication was 
the same as if two separate and distinct decrees had 
been pronounced, and that no action taken by the 
deeree-holders to whom one moicty had been assigned 
could keep the deerce alive for the benefit of the others. 
CHOOA SAHOO v. TErPpooRA Dutt .13 W. R., 244 


249, ——<$—$  — ———_————_————__ Application by one 
decree-holder for execution.— Where one of several 
joint decree-holders made, under Act VIIT of 1859, 
section 207, a proper application for execution, the 
date on which the application was made was held to 
constitute a point of time from which would run 
the limitation of three years provided in Act IX of 
1871, schedule II, article 167, Hurvck Roy o. 
ZUHOOKREE Mun ‘ 22 W. R., 468 


250. Application to exe- 
cute part of decree.—An application to execute an 
aliquot part of a decree, though irregular and in- 
effectual for the purpose, must, if made bund side 
under # misapprehension of the law, be regarded as 
a proceeding which keeps the decree alive. KoyLas 
Natu Giuoss v. Nirya SuamMa Dasser 

[16 W. R, 449 


Surp CHUNDER Dass v. RAM CHUNDER PODDAR 
(16 W. R., 20 


Prawn KisHore Des vo. Kisnor’ CouNnpEeR Cnow- 
DHRY : : : . 16 W. R., 267 


Doya MovgE DaBEE v. NILMONER CHUCKERBUTTY 
(25 W. R., 70 


251. —— Application for par- 
tial execution of joint decree.— Costs,— An application 
for the partial execution of a joint decree by one of 
the decree-holders is not an application according to 
law, and consequently has not the effect of keeping 
the decree in force. Where a decree of the Sudder 
Court awarded costs in the lower Court to certain 
defendants separately, and to eight sets of defendants 
collectively, and costs in the Sudder Court to three 
sets, and the only applications which were made for 
execution of the decree within the period of limita- 
tion were made by one of the defendants to recover 
his costs in the lower Court and a fractional share of 
the costs in the Sudder Court awarded to his set of 
defendants, a subsequent application by him and the 
other defendants for execution of the decree was 
held to be barred by limitation. Kam Avtar 1. 
AJUDHIA SINGH : . LL. BR.,1 AL, 281 


252. Application by one 











—continued. 
7. JOINT DECREES—continued, 
(a) JoInT DECREE-HOLDERS— continued, 


decree.— Act X of 1877 (Civil Provedure Code), &. 
231,—A decree passed jointly in favour of more per- 
sons than one can only be legally executed as a whole 
for the benefit of all the decree-holders, and not pare 
tinlly to the extent of the interest of each individual 
deeree-holder. 27eld, therefore, where one of two per- 
sons, in whose favour a decree for money had been 
passed jointly, applied on the 27th April 1880 for 
execution of a moiety of such decree, and the other of 
such persons made a similar application on the 80th 
April 1880, that such applications, not being mado in 
accordance with law, were not sufficient to keep the 
decree in force, Also that the illegality of such 
applications could not be cured by a subsequent 
mnended application for the execution of the decree 
as a whole, preferred after the period of limitation 
had expired. COLLECTOR OF SHAMJAHANPUR 9, 
SURJAN SINGH : . LL. RB, 4 All, 72 


253. Application by two of 
three joint decree-hulders for part execution of joint 
decrve.— Acquiescence by judgment-debtor in part 
execution.—A decree for money was passed in 1871 
in favour of two persons jointly, In 1888 the decree. 
holders applied for execution thereof. By previous 
application for execution made in 1875, 1877, and 
1880, the decree-holders had sought to recover two 
thirds of the amount of decree.  d/edd that inasmuch 
as the previous executions of the decree by some 
sharers for their shares, whether strictly allowable or 
not, were allowed, and no objections at the time were 
taken, they were good forthe purpose of keeping the 
decree alive, and that the judy ment-debtor could not 
now take exception to them as not being applications 
to enforce the decree within the meaning of the 
Limitation Act. Mungul Lershad Dichit v. Grija 
Kant Lahiri, 1. L. B., 8 Cule., 61, followed, Nanva 
Rar v. RaGHuNANDAN Sinan 

[1. L. R., 7 All, 282 


254. ————_———- Application for: 
partial execution of juint decree.—Although the Civil 
Procedure Code dues not allow one of several decree- 
holders to apply for the partial execution of a joint 
decree, yet an application by one of such decree- 
holders for execution of the decree in respect: of ao 
much of the relief granted to all as he considers 
appertains to him individually, may keep in force the 
decree as being anu application according to law. 
PONAMPILATH PAKAPRAVAN KutTHATH Hag @, 
PONAMPILATH PARAPRAVAN Bavotri Hast 


(I. L. R., 3 Mad, 798 
256. Application for 


partition under decree.—Decres for partition.— 
A consent decree for partition made between three 
parties contained a provision that if the plaintiffs 
should not bave the property partitioned within two 
wonths from the date thereof, any one of the other 
partics to the suit might obtain partition by execut- 





{ ing the decree. One of the parties sued out execution 


of two joint decree-holders for part execution of joint | and obtained partition and possession of his own share. 
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7. JOINT DECREES—continued. 
(2) Joint D&crEgk-HOLDERS—continued. 


More than three years after the date of the decree, 
but less than three years from the date of the appli- 
cation just mentioned, another of the parties applied 
for partition under the decree. Held that the ap- 
plication was not barred by limitation under the pro- 
visions of the Limitation Act, Act XV of 1877, sche- 
dule II, article 179, explanation 1. Monun Cuun- 
DER KuBMOKaR ov. MOHESH CHUNDRR KURMOKAR 
(I. L. R., 9 Calc., 568 


256. Decree for partition, 
Application for execution of.—Co-sharers.—A., on 
the 29th June 1871, obtained a decree for partition 
against B., his co-shareholder, and, on the 28th No- 
vember 1876 applied to have the execution proceedings 
struck off the file. The application was refused, anc 
the partition was ordered to be completed at B.’s 
expense. Held that, as the execution proceedings 
taken cither by one sharchulder or the other were 
taken on behalf of both, limitation did not apply. 
Kuoorsnuep Hossen v. NoBBER FATIMA 

(LL. R.,3 Cale. 551: 2C. L. R., 187 





387. ——__—__—————_— Application for eze- 
cution of decree.— Power of mooktear to make appli- 
cation.— Civil Procedure Code, 1859, 8. 207.— Waiver 
of irregularity by Court.— An application for execution 
of a decree on behalf of all the judgment-creditors was 
presented in Court by a mooktear, The mooktear 
had himself appended to such application the names 
of all of them but one who had signed his own name. 
Held, reversing the decision of the Court below, that 
although exception might fairly have been taken to 
the form of the application at the time it was pre- 
sented, yet, having once been accepted by the Court, 
it was substantially an application on behalf of all the 
judgment-creditors sufficient to prevent the operation 
of the Law of Limitation., AUTOO MISREE v. BIDHOO- 
MOOKHER DABEE  . . Ls. R.,, 4 Cale. 605 


(8) Joint JUDGMENT-DEBTORS. 





258. Decree declaring 
separate liability.— Proceeding to keep decree alive.— 
Where a decree has passed against several defendants, 
each of whom is declared to have a separate liability 
in respoct of a definite amount, execution against one 
or more of such judgment-debtors keeps the decree 
in force against all simultaneously. Mongse CHUN- 
DEB CHOWDHRY v. MonuN LALL SIROCAR 

[8 W. R., 80 


259. Proceeding against 
some only of judgment-debtors.—A proceeding 
against certain of a number of joint Judgment- 
debtors, in which, in the presence of certain of them, 
sotne ure released from execution and some declared 
liable, is a proceeding within the meaning of section 
20, Act XIV of 1859. MonrsH CHuNnDER Biswas 
ow. TARAMONEER Dassse . ‘ . 09 W.R., 240 


260, ——_—_—__________—__—__ Proceedings against 
some only of judgment-debtors.—The law makes no 
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7. JOINT DECREES—continued. 
(6) Joint JUDGMENT-DEBTORS—continued. 


distinction between the different defendants liable 
under a decree; the decree is kept wholly in force 
if any effectual proceeding is taken under it within 
the prescribed time to keep it alive. But where a 
decree, though nominally in one docuient, really 
contains separate decrecs against separate individuals, 
the Law of Limitation may be put into force in 
execution against the different defendants as if there 
were separate decrees. STEPHENSON v. UNNODA 
DosskE ‘ ‘ ‘ . 6 W.R., Mis., 18 


261. Decree against two 
persons specifying period for which each was liable. 
—Hzecution against one.—Wherc a decree was given 
for arrears of rent against two persons, and one of 
them was afterwards declared on appeal to be liable 
for the rents for # certain period only, and execution 
was taken out against him only,— Held that the 
decree must be taken as a separate decree against 
each defendant for the portion for which each was 
declared to be liable, and consequently that execution 
proceedings against one would not prevent the Law of 
Limitation applying to bar execution against the 
other. Wisk vr. RASNARAIN CHUCKERRBUTTY 

{1 B. L.R., F.B., 258 :10 W. R., 30 


KHEMA DRRKA vo. KAMOLAKANT BUKSHI 
(10 B.L. R., 259, note: 10 W. R.,10 


262. Surety.— Separate 
liability.— Proceedings to keep alive decree.—In 
execution of decree, the debtors arranged to pay the 
debt by instalments, and the petitioner entered into 
a surety-bond by which he agreed, on failure of the 
debtors to pay the debt, or any one of the instal- 
ments, to be liable for the debt, or to have execution 
at once taken out against him. Held that the 
surety’s was a separate liability; that proceedings 
against one or others of the joint debtors which 
would keep the decree alive against all of them would 
not affect him; and that, if he could be proceeded 
against in execution of the original decree, execution 
should have been taken against him from the date 
when his liability commenced, and that the decree 
should have been kept alive as against him by pro- 
ceedings irrespective of those taken against the judg- 
ment-debtors. Hukkoo SincH v. Ram KISHEN 

{6. W. R., Mis., 44 














263, —————_______———_ Application for 
execution of decree against legal representatives 
of deceased judgment-debtor.—An application for 
exccution of a decree against one of the several legal 
representatives of the deceased judgment-debtor 
takes effect, for the purposes of limitation, against 
them all. Ramancg Sewak Sinau e. HiXeu Lat 

(I. L. R., 3 All, 157 


8. MEANING OF PROPER COURT. 


2364, ——_—___—____— expl II (1871, art. 
167).—‘ Court,” Meaning of.—Appiication to exe. 
cule decree.—The term “ Court” in Act LX of 1871, 


( 3641 ) 


LIMITATION ACT, 1877, art. 179, expl. 


ITI—continued. 
8. MEANING OF PROPER COURT—continued. 


schedule II, article 167, means the Court whose busi- 
ness it is, either by transfer or otherwise, tu execute 


thedecree. ProkasH CHUNDER LAHORY v. PooRNO 
CHUNDER Roy . ‘ : . 21 W. R., 410 
265. “Court.’’—Concilia- 





tor.—A conciliator appointed under the Dekkan 
Agriculturists’ Relief Act (XVII of 1879) is nota 
Court. The presentation, therefore, to a conciliator 
of an application for execution of a decree within the 
period of limitation does not save the limitation, if 
the application to the proper Court be time-barred : 
Act XV of 1877, section 14, paragraph 3; schedule 
Il, article 179. MANOMAR v. GEBLAPA 

[I. L. R., 6 Bom., 31 


art. 180 (1871, art. 169; 1859, 
8.1] 








1. Decree of Sudder Court, 
Caleutta.—The twelve years’ limitation was held not 
to apply to a decree of the late Sudder Court, which 
was not a Court established by Royal Charter. 
THaxkook Doss Gossain v. Kasnex Nath Munpvu, 

(12 W. R., 73 


Huro PrersHap Roy CHowpHRY »v. MANICK 
LVSHKUR . , , -. IYW. R., 343 


2. Judgment of Judges of 
Supreme Court sitting as Smull Cause Court Judges. 
—The judgments of the Judges of the late Supreme 
Court sitting under Act IX of 1850 (the Sinall 
Causes Conrts Act) were held to be judgments of a 
Court established by Royal Charter, aud were there- 
fore not affected by Act XIV of 1859, section 20, but 
were governed by section 19, COULTROUP v. SMITH 

[1 Mad., 204 


3. Decrees of High Court.— 
It was formerly held that the execution of decrees of 
the High Court was governed as to limitation by sec- 
tion 19, and not section 2U or 22, of Act XIV of 
1859. MaAHATAB CHAND vo, TARUCKNATH MOOKRk- 
JEE 6W.R., Mis., 04 


IsHan CHUNDER CHOWDHRY v, JUGODISHUREEF 
[8 W. R., 267 
BaruRay KRISHNA v. MADHAVRAV RAMRAV 
[6 Bom. A. C., 214 
Later rulings, however, are to the contrary,— see 
infra. 











4, Decrees of Privy Council.— 
Section 19, Act XIV of 1859, applics only to Courts 
in this country established by Royal Charter, and 
not to the Privy Council, the execution of whose 
decrees was subject to the limitation prescribed by sec- 
tion 20 of that Act. Wisk v, JUGuBUNDHOO Banoo 

[4 W. R., Mis., 10 





5. ——————— Execution of decree of 
Privy Council.—-Court established or not established 
by Ruyal Charter.—Act XXV of 1852, s. 1.— Per 
Pracock, C. J., Trevor and L 8S. Jacxsox, JJ.— 
A decree of Her Majesty in Council is neither a 
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decree of a Court established by Royal Charter with- 
in section 19, nor a decree of » Court not established 
by Royal Charter within section 20 of Act XIV of 
1859. Therefore that Act does not apply to such 
decrees. Section 1 of Act XXV_ of 1852 only pre- 
scribes the procedure for executing such decrees, and 
does not apply any law of limitation to thom, ANAN- 
DAMAYI Dasi v. PoRNO Cuanpka Roy 

[B. L. R., Sup. VoL, 506: 6 W. R., Mis., 68 


CG —_——_—_—————_ Alteration of decree on ap- 
peal.— Deerce of lower Court altered by High Court. 
—Where a decree of the lower Court is materi- 
ally altered on appeal by the High Court,—eg., 
where the amount of mesne profits allowed by the 
lower Court is cut down by the High Court,—the 
decree becomes a decree of the High Court, and the 
period within which a proceeding must have been 
taken to enforce the same, so that it may not be 
barred by the law of limitation, is twelve years 
under section 19 of Act X1V of 1859. CHowbpHry 
WauiD ALI v. MULUICK INAYET All 

(6 B. L. R., 562: 14 W. BR, 288 


7 ————————_ Execution of decree of 
High Court on appeal from mofussil_—A deeree of 
the High Court on appeal from the mofussil must be 
executed within three years under section 20, Act 
XIV of 1859. Such decree is not a decree of a Court 
established by Royal Charter within the meaning of 
section 19, RAMCHARAN Bysak v. LAKHIKANT 
BANNIK 

[7BL. RB, F. B, 704: 16 W. RK, F.B,, 1 


See ARUNACHELLA THUDAYAN v, VELUDAYAN 
{6 Mad., 315 


8. Execution of decree of 
High Court on appeal from mofussil.— Portion of 
decree relating to coats.—The portion of a decree of 
the High Court on appeal from the mofussil which 
relates to costs comes within section 19, Act XIV of 
1859. TAruzzaL Hosskin KHAN ov. BANADUR SINGH 

[7 B. L. R., 706, note: 11 W. R., 205 





9. ——_—__———_ Embodiment in final decree 
of portion affirmed.—Where the High Court passes 
a decree on appeal from a mofussil Court, the Court 
which has to execute the decree of the High Court 
is yoverned by the rules which govern the execution 
of its own decrees. The ruling in Chowdhry Wahid 
Ali v. Mullick Inayet Ali, 6 B. L. #., 62,—-that, 
whether the decree of the lower Court is reversed or 
modified or affirmed, the decree passed by the Appel- 
late Court is the final decree in the suit, and as such 
the only decree which is capable of being enforced by 
execution,—not dissented from, except that it was 
suggested that in all cases it may be expedient ex- 
pressly to embody in a# decree of affirmance so much 
of the decree below as it is intended to affirm, and 
thus avoid the necessity of a reference to the super. 
seded decree, Quare,—Can the ruling in dAaanda- 
mayi Dasi v. Purno Chandra Roy, B. L. R., Sup. 
Vol., 506, be supported ? KisToKINKER Ginoss Roy 
v. Burgopacaunt Sincu Roy . 10 B. L. R., 101 

[17 W. K., 292: 14 Moore’s I. A., 465 
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§. C.in lower Court, KisHen Kinxer Guosz v. 
Buropa Kant Roy . 8W. R., 470 


Joy NARAIN GIREE v. GOLUOK CnuUNDER MYTEE 
(22 W. R., 102 


10. Execution of an order 
of Privy Council._— Order in Council confirming a 
decree.—Although an order of Her Majesty in 
Council may confirm a decree of the Court below, 
that order is the paramount decision in the suit; and 
any application to enforce it is, in point of law, an 
application to execute the order and not the decree 
which it confirmed. Such an application is govern- 
ed by article 180, schedule II of Act XV of 1877. 
LuouMUN PERSAD SINGH v. K1sHUN PrRsap SINGH 

(1. L. R., 8 Calc., 218: 10 C, L. R., 425 


BHOoBOONA ALUMBABI Korn v. JopRay SINGH 
(ll C. L. R., 277 





nl, ——_—_—__——- Application for execution 
of decree.—Revivor.— Order for execution after 
notice.— Writ of scire facias.—The plaintiff obtain- 
od a decree in 1864. The first application for exe- 
cution was made in Septem! cer 1869 under section 216 
of the Civil Procedure Code (Act VIET of 1859); and 
after notice to the defendant aa provided thereby, an 
order was made under that section for execution to 
issue. In September 1880 an application for exe- 
cution was inade under section 2380 of the Civil Pro- 
codure Code of 1877, which repealed Act) VIL of 
1859. Held that the order after notice had the 
effect: of reviving the decree within the meaning of 
article 180, schedule LI, Act XV of 1877, and there- 
fore the decree was not barred by the Law of Limita- 
tion. An order for execution under the Code made 
after notice to show cause has, on the Original Side 
of the Court, the same effect as an award of execu- 
tion in pursuance of a writ of seire factas had under 
the proceedure of the Supreme Court,—te., it creates 
a revivor of the decree. AsSHOOTOSH DuTrT o. Door- 

GA CHURN CHATTERJRE 
(I. L. R., 6 Calc., 504: 8 C. L. R., 23 


13. Application for execution 

of decree.— Decree of High Court.— Civil Proce- 
ure Code (Act X of 1877), 2. 230.—The plaintiffs 
obtained a decree of the High Court of Bombay 
inst the defendant on 22nd February 1867. The 
defendant, after the passing of the decree against 
him, resided in Ahmedabad. In July plaintiff as- 
signed his decree to Z., who in 1876 assigned it to 
M. From time to time Af, obtained orders for the 
execution of the said decree, but was always unable 
to proceed to execution. The last order for execu- 
tion made by the High Court was on the 4th Feb- 
ruary 1879. In April 1879 the decree was trans- 
mitted to the Court at Ahmedabad for execution, and 
that Court in September 1879 issued a warrant of 
arrest against the defendant, against the order for 
which the defendant appealed. The said order was 
confirmed by the High Court on 10th February 
1880, In April 1881 the defendant was in Bombay, 
and M,, the ducree-holder, obtained a summons call- 
ing on defendant to show cause why the decree 
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should not be executed against him. On 3rd May 
the summons was made absolute. The defendant 
appealed and contended that the application for exe- 
cution was barred by limitation under section 230 of 
the Civil Procedure Code (Act. X of 1877), which was 
to be read with clause 180 of schedule II of the Limi- 
tation Act, XV of 1877. Held that the application 
was not barred. Clause 180 of the second schedule 
of the Limitation Act, XV of 1877, was intended to 
be independent of section 230 of the Civil Procedure 
Code, and not to be in any way controlled by it. 
Section 230 does not apply to decrees made by the 
High Court. Mayapyal PRemniar v. TRIBHUVAN- 
DAS JAGJIVANDAS . . IL. R., 6 Bom., 258 


GANAPATTHI v. BALASUNDARA 
(I. L. R., 7 Mad., 640 


LIQUIDATED DAMAGES. 
See CASES UNDER DAMAGES—MREASURB 
AND ASSESSMENY OF DamacgEs—Brracn 
OF Contracr . . 1LW. R., 658 
(17 W. R., 94 
5 W.R., 8. C. C. Ref., 10 
See CASES UNDER INTEREST—STIPULATIONS 


AMOUNTING TO PENALTIES OR OTHER- 
WISE. 


LIQUIDATORS, POWER OF— 
See CASES UNDER CUMPANY — WINDING UP 
—POWERS OF LIQUIDATORS, 
LIQUOR, SALE OF— 
See Excissé Act, 1871. 
[I. L. R., 1 AIL, 630, 685, 638 
LIS PENDENS. 


See MAHOMEDAN LAW—Dgpsrs. 
[I. L,. R., 4 Cale., 402 
See Partres-——Parties tro Svitrs—Pur- 
CILASERS . ‘ -. TW.R., 225 





Application of doctrine in 
India.—The doctrine of lis pendens is applicable tc 
natives of this country, and has a wider operation 
here than in England. The distinction between an 
equitable lien created pendeate lite and an absolute 
sale is that in the latter case, though not in the for- 
mer, it is necessary to institute a fresh suit. Kassim 
SHAW v. UNNODAPERSHAD CHATTERJEE 


[1 Hyde, 16C 
2. ———$ The doctrine of lis 
pendens is in force in British India. LAKSMMANDAE 


SARUPCHAND ct. Dasrat I. L. R., 6 Bom., 16€ 


GULABCHAND MANICKCHAND v. DaaNDI VALAL 
BHav : A ‘ . 11 Bom., 64 


3. ——— ————— Principle of dov- 
trine.—Registered and unregistered conveyances.— 
The doctrine of lis pendens reste, as stated by Turner 
L.J., in Bellamy v. Sabine, not upon the principle o 
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constructive notice, but upon the fact that it would 
be plainly impossible that any action or suit could be 
brought to a successful termination if alienations 
pendenie lite were permitted to prevail. This reason 
for refusing recognition to alienations pendente lite 
made by a party to a suit is as fully applicable in the 
case of a registered as of an unregistered conveyance 
LAKSHMANDAS SABRUPCHAND t. DasraT 

[I. L. R., 6 Bom., 168 


4. English law, Ap- 
plicability of, in mofussil.—Suit to set aside aliena- 
tions by widowe.—The widow of a legatee of one half 
of the residue and the bulk of considerable estate 
sued to set aside alienations made by the widow of one 
of three executors acting as managers; her husband, 
the deceased executor, being legatee of one sixth. The 
alienations were made pending a suit by the same 
plaintiff in the Supreme Court to administer the entire 
estate, and to expose defalcations and frauds of the 
Inanagers and executors also, after an injunction issued 
in that suit prohibiting alicnation ; and the aliena- 
tions were set aside by the Court. Qua@re,—Whether 
the English doctrine of dts pendens is applicable in 
the mofussil, Ex parts NitmMapHUB MunpuUL 

[2 Ind. Jur., N. 8., 168 


6. The doctrine of Lis 
pendens applies only to alicnations which are incon- 
sistent with the rights which may be established by 
the decree in the suit. MUNI8AMI 0. DAKSIANA- 


MURTHL : ‘ . LL. R., 6 Mad, 371 


6. Assignment of 
mortgages.— Suit for possession.—N. being mort- 
gagee in possession of five cighths of a pangu (share) 
of certain land—security for a debt of R400—hypo- 
thecated his rights to Af. in 1876. In 1878 K. 
bought two cighths of the said five eqghths from the 
mortpagor. In 1879 A. sued N. clanning possession 
of his two eighths on payment of #400, and obtained 
s decree and possession thereof. Pending this suit, 
N. ussigned his mortgage to M. 2. was aware of 
the suit, and A. was aware of the assignment when 
he paid R4U0 into Court for MN. In 1883 A. bonght 
the remaining three cighths from the mortgagor, and 
sued N. and M. to recover possession thereof. Af. 
pleaded that he had a valid mortgage over three 
eighths. Held, by Motrusamr Ayyak, J., that if 
the assignment of the mortgage by V. to Mf. was a 
real transaction, this plea was good. Per Muttru- 
SAMI AYYAR, J.—The doctrine of lis pendens can 
only be relied on as a protection of the plaintiff's 
right to property actually sought to be recovered in 
the suit. BRAHANNAYAKI v. KRISHNA 

[I L. R., 9 Mad., 92 


The effect of a lia 











1_.-——_——_——__—_—_—_ 
pendens in India considered. KRISHNAPPA VALAD 
ManwapDarra ov. Banirnc YADAVRAV 

(8 Bom., A. C., 55 


Samo. APPUNDI Iprnanim Sars . 6 Mad., 75 
8. Possession of pro- 
perty obtained pending suit.— Possession of propert, 
obtained from ea defendant while a suit is pending 
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against him in respect of that property, must be 
taken to be the possession of the defendant himeelf 
for the purposes of the suit. Ram KuIsHEN ». 
Doo.es CHAND _ : . 223 W.R., 547 


9. ——_—_—_—_——_—_——————- Maxim, “ Pendente 
lite nihil innovetur.”—The rule “Pendente lite nihil 
innovetur” is in force in British India. Where the 
owner of a house, during the pendency of a suit by 
an unregistered mortgagee for foreclosure and sale, 
mortgaged the same house by e registered mortgage 
to another person, it was held that the last-imentioned 
mortgagee had no title as against the purchaser under 
a decree for sale in the suit, although such purchaser 
was the plaintiff in the suit. A grantce or vendee of 
the defendant, becoming such during the pendency 
of the suit, need not be made a party to the suit; 
and, inasmuch as the above-mentioned rule does not 
rest upon the equitable doctrine as to notice, it is a 
matter of indifference whether or not, at the timo of 
his becoming grantee or vendee, he had actual notice 
of the existence of the suit. GQUuLAKCHAND MANIOCK- 
CHAND v, DHONDI VALAD Bnav. 1] Bom., 64 


10. ———_—_——_—_————— Possession under 
@ subsequent mortgage created during the pendency of 
asuit by a prior mortgagee.—A sale or mortgage pen- 
dente lite is invalid as aguinst the plaintiff, and the 
vendor or mortgagor is under adisability to give any 
valid possession, a8 against the plaintiff in the pending 
suit, to the party who becomes & purchaser or morte 
gagee during the pendency of the suit, whether or not 
the purchaser or mortgagee pendente lite has know- 
ledge of the prior sale or mortguge as to which the 
litigation is pending, or of the litigation itself, 
Kasim Shaw vy. Unodapersad Chatterjoo, 1 Hyde, 
160; and Manual Fruval v. Sanagapalli Latehmi- 
devamma, 7 Mad., 104, followed, Banas! Gangso 
v. KHUSALJI . ; ‘ . 11 Bom., 24 


ll. ———__—__—_——_— —— Sale pendente lite, 
—Right of purchaser.— Morfgage.—Onu the 8let 
August 1863 4. mortgaged his house to B., who 
brought a forcelosure suit, and on 7th July 1866 
obtained a decree against A. for the sale of the house 
if the mortyage-debt was not. paid on or before the 
24th March 1868. Thedebt not having been paid, the 
house was sold at a Court sale on the 16th July 1870 
and purchased by C. In an action brought by the 
plaintiff to recover possession of the house, on the 
ground that he had purchased it on the 2nd August 
1868 at an exccution sale under a common money- 
decree against A.,— Held that, even if there bad been 
no decree in the mortgage suit, the fact that that 
suit had been instituted in 1806, and was pending in 
1868, would have been sufficient to defeat the plain- 
tiff’s suit; his purchase in 1868 having been made 
pendente lite, was completely subject to any decree 
which might be made in the mortgage suit. Raosz 
NARAYAN 9. KRISHNAJI LAKSHMAN 


(11 Bom., 189 


12. Sule in execution 
of decree.— Purchaser, Right of.—The purchase of 
property in the mofussil at a sale in execution of 
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decree is valid, notwithstanding a decree for sale of 

the property in a suit for foreclosure pending in the 

High Court at the time of sale, to which the purchaser 

was not a party. ANANDAMAYI DasI v. DHAREN- 
DRA CHANDRA MOOKERJEE 

(8 B.L.R., 122: 14 Moore’s I. A., 181 

16 W. R., P. C., 19 


Affirming the decision of the High Court in An. 
NUND MoyYygE DossEE v. DHURUNDRO CHUNDER 
MoOKERJEE . ‘ : . LW.B., 108 


18, —_—_— ———— Suit for partition. 
—Right of purchaser.—Three brothers, D. M. B., P. 
K. B., aud G. D. B., being jointly entitled in equal 
shares to an undivided one-third share in certain pro- 
perty, mortgaged their shares by three deeds bearing 
lifferent dates to one #. N. Between the dates of the. 
two last mortgages the brothers instituted a suit for 
partition of the property, and for certain other 
objects; and on the 2nd February 1864 a decree was 
made in the suit, declaring the brothers entitled to a 
one-third share of the property, and ordering a parti- 
tion and the taking of acc. nts, and reserving the 
question of costs. BR. N. was not made a party to this 
suit, On 6th September 1864 the brothers covenant- 
ed to mortgage certain property to the pluintiff, in- 
eluding that previously mortgaged to 2. VN. On 8th 
and 9th December the agreement was performed by 
conveyances, in which 2. NV joined, and which recited 
that he had been paid off; and on 28th November 
1866 and 27th March 1867 the three brothers con- 
veyed their equities of redemption to the plaintiff. 
On 15th June 1868 an order was made in the parti- 
tion suit for the sale of a sufficient portion of the 
property to pay the costs of the partics to the suit, 
and under this order the property which the plaintiff 
sought to recover in the present suit was sold on Ist 
May 1869, and purchased by the defendant, who at 
the time had full notice of the plaintiff’s claim. 
Held, the doctrine of lis pendens did not apply, and 
the plaintiff was entitled to recover possession. Kat- 
Las CHANDRA GHOSE vo, FULCHAND JAHUERI 

(8 B.L. R., 474 





14, Suit for account 
against executor.—Sale by Sheriff in execution of de- 
cree.— Right of purchaser at Sheriff's sale against 
purchaser at sale by mortgagee.—In 1855 a decree 
for an account was passed, in the Supreme Court at 
Calcutta, against 4., an executor. 4. died in 1856, 
and the suit, which was revived against his represent- 
atives, came on for consideration on further directions 
on the 29th of August 1866. It was then found 
that 4.’s estate was liable for R1,32,106-11-8, and 
hia representatives were ordered to pay this money 
into Court. The representatives having made default 
in payment, a writ of fleré facias was issued, ander 
which certain property was sold by the Sheriff of Cal- 
cutta and conveyed by him to B. on the let of April 
1867. Previously to this the representatives of 4. had, 
on tho Lith of January 1865, mortgaged the same pro- 
perty, together with other lands, “for the purpose of 
paying the Government revenue of certain taluqs 
belonging to .4., deceased ;” and the mortgagee having 
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obtained a decree on his mortgage, the property was 
sold to C. in execution of the mortgage decree on the 
80th of March 1867. In a suit for possession by C. 
against B., the latter pleaded lis pendens. Held that 
the nature of the suit, in which the decree of 1855 and 
the subsequent order of 1866 were passed, was not 
such as to warrant the application of the doctrine of 
lis pendens to the mortgage of the 11th of January 
1855. Katlas Chandra Ghose v. Fulchand Jahurri, 
8 B. L. R., 474, followed. Kastmunnissa BIBEE ¥. 
NILRATNA BosE 
{I. L. BR, 8 Cale, 79: 9C. L. R., 178: 
10 C.L. R., 113 


15. Purchase pendente 
lite.— Right of purchaser against mortgagee of pro- 
perty.—Plaintiff purchased, at a sale by the District 
Munsif’s Court of Guntur, held on the 22nd of De- 
cember 1868, the interest of one #. G. in a cotton 
screw at Guntur. Previous to this, on the 31st July 
1867, the husband of the lst defendant in the pre- 
sent suit filed a plaint, No. 16 of 1867, in the Civil 
Court of Guntur against the representatives of F. 
G. (who was then dead), praying to be declared en- 
titled to be treated as mortgagee of the shares of 
F. G. in that and another screw for #1,696-9-0, 
and that the amount might be raised by sale of 
those shares. Issues were settled, the 4th of which 
was—“ Was there ao tangible mortgage of real pro- 
perty or shares in real property? ”—and the decree 
made on 30th September 1869 found this issue in 
the affirmative, and declared that the amount sued 
for should be paid from the aforesaid shares hypo- 
thecated to the plaintiff in that suit. Ata sale in 
execution of this decree, the share of F. G. in the 
screw at Guntur was purchased by 2nd defendant 
(in the present suit) on the 18th of February 1870. 
The present plaintiff objected to the sale and was 
referred to a regular suit. Accordingly he brought 
the present suit to set aside the decree in No. 16 of 
1867 as regards the share of F. G. in the screw at 
Guntur, to cancel the attachment and sale to 2nd 
defendant, and for possession of the share. First de- 
fendant pleaded that plaintiff at the date of his pur- 
chase had notice of the pending of the suit No, 16 
of 1867 and of the mortgage claim. The plaintiff 
denied the fact of the mortgage and its regularity, 
and issues were framed, the lst of which was—~ 
“ whether plaintiff knew that the suit No. 16 of 
1867 was under hearing when he bought the one-third 
share, and that there might be declared a hypothe- 
cation to the late husband of the first defendant in 
this suit.’ The Civil Court, treating the claim of 
the plaintiff in No. 16 of 1867 as a mortgage, held 
that, as it was prior in point of time to the sale 
under the Munsif’s deeree, it should prevajl against 
plaintiff’s claim, even though plaintiff had not no- 
tice. The Court also found that plaintiff had notice. 
Upon appeal,— Held that, as the purchase made by 
the plaintiff was made while the suit No. 16 of 
1867 was pending, in which a mortgage was alleged 
and payment was prayod out of the property, the 
plaintiff was bound by the decree made therein, 
whether he had or had not notice, nor could he in 
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any way question that decree. MANUAL FRUVAL ?. 
SANAGAPALLI LATCHMIDEVAMMA . 7 Mad., 104 


16. Notice,— Bight of 
purchaser pendente lite as against person whose lien 
has been declared in suit to which the purchaser was 
no party.— Notice.—Suit to recover possession of a 
mutah from which plaintiff had been ejected by an or- 
der of Court, passed in execution of the decree in a suit 
to which he was no party. Plaintiff claimed under a 
deed of sale from 4. (a purchaser from C. and D.), 
dated 11th November: 1860, and alleged that he pur- 
chased for valuable consideration and without notice 
of any other claim. Defendant asserted that plain- 
tiff purchased fraudulently with notice of her late 
husband’s right of purchase. It appeared that de- 
fendant’s husband had sued C. D. and others to en- 
force a lien upon the mutah, and obtained a judg- 
ment of the Privy Council upholding his lien and de- 
claring its priority over the purchase of C. and D. 
This suit was pending before the Privy Council at 
date of plaintiff’s purchase. In 1862 defendant’s 
husband sued C. and D, for specific performance of 
an alleged agreement for sale, dated October 185], 
without adducing any evidence as to the existence of 
the agreement, and got a decree in his favour, because 
the Principal Sudder Ameen had said in the original 
case that C.and D. had agreed to sell the mutah. The 
present plaintiff was turned out of possession under 
this decree, to the proceedings in which he had in vain 
sought to get made a party, on the ground that he 
was affected by notice of the fomner proceedings. 
He sought relief under section 230, Act VILI of 1859, 
but his application was dismissed, and hoe then com- 
meneed this suit. The Civil Judge decided in favour 
of plaintiff. 2feld, confirming the decree of the 
lower Court, that this was a case of a vendee of pro- 
perty, perhaps subject to » lien, turned out upon a 
deerce against other people declaring the holder of 
the lien the owner of the property, and that the eject- 
ment was wrongful and procured by a gross misuse 
of the Court’s process. The effect of notice of dss 
pendens considered. Sam vo. APPUND! IBRAHIM 
Sain, . , ‘ : . 6 Mad. 75 


17. Purchase pendente 
lite.—Right of suit.—Z., having obtained a decree 
against the heirs of 27., attached certain property in 
execution, P., one of the heirs, objected that the de- 
cree was made against the defendants in their repre- 
sentative capacity, and that the property attached had 
descended to her, not from #., but from her husband. 
The objection was overruled and the property sold. 
P. appealed to the High Court, which passed a judg- 
meut in her favour. Held that the sale of the proper- 
ty was one pendente lite, and, as such, subject to the 
final result of the suit between the parties; and tbat 
P. had « right to come into Court as against the pur- 
chaser and establish her title to the property. Ix. 
DERJEET Kovogr v. Poorer Brauu. 19 W. R., 197 


18. ———_—___—__—_———— Purchaser under 
execution sale.—Ina suit for rent by the auction-pur- 
chaser of property which had been sold in execution 
of a money-decree, the defendant admitted being in 
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possession, but denied the alleged relationship of 
landlord and tenant, contending that the property had 
been purchased by himself at a sale in execution of a 
decree which he had obtained upon a mortgage-bond, 
i.e., & money-bond with a clause creating a charge 
upon the property. The suit on this inortgage was 
commenced after the attachment. upon which the pro- 
perty was sold to the plaintiff, but was pending when 
the plaintiff purchased. Held that the mortgagors 
were bound by the proceedings in the suit: including 
the attachment and sale, and the defendant had a 
good title against the plaintiff in the same manner 
as against the mortgugors whose interest the pluin- 
tiff purchased, even if the certificate of sale was not 
registered, A purchaser under an execution is bound 
by a lis pendens, for it would be impossible that an 
action or suit could be brought to a successful termi. 
nation if alienating peadenfe lite were permitted to 
prevail. Rag Kisuen Mooxxnsgr v. RapuA MaA- 
DHUB HoLpaR : ‘ . 21'W.R., 349 


19. ——<<$—  —  ——  ——————————— Pctni lease grant. 
ed pendente lite—A putni lease of lands granted by 
a Hindu widow in possession upheld though made 
pending an equity suit brought by her aguinst her 
husband’s executors. BissONATH CHUNDER v. RaA- 
pita Knisto MunpUL , . LW.R., 854 


20. Purchase of pro- 
perty on which there is a decree in suit on a mort- 
gage-bond.—Suit for possession against purchaser 
from mortgagor.— Tho plaintiff in 1877 obtained a 
decreo on a mortgage-bond in execution of which 
property belonging to his debtor was put up for sule 
and purchased by the plaintiff on 6th May 1878. 
The defendants had, in execution of a subsequent 
money-decree against the same debtor, purchased the 
same property on the lat April 1878. Ina suit b 
the plaintiff for possession and mesne profits,—Held, 
following the case of Raj Kishen Mookerjee v. Ra- 
dha Madhub Holdar, 21 W. B., 849, that the defond- 
ants were purchasers pendente lite, and were con- 
sequently bound by the proceedings in the plaintiff's 
suit on the mortgage-bond. Juanoo o, Rag CILON- 
DER Dass ; ‘ I. L. R., 12 Cale,, 208 


21. Sale in execution 
of decree.—Auction-purchaser.— Rea judieala,— A., 
the auction- purchaser of certain immoveable propert 
at a sale in execution of a decree, purchased with 
notice that a suit by 4. and M. against the Judg- 
ment-debtor and the decree-holder for a share in such 
property was pending, but did not intervene in such, 
suit. Before the sale to A. was made absolute, #. 
_and M. obtained a decree in the suit for a moiety of 
the share claimed by them, 4. took no steps to get 
such decree set aside, but sued them to establish his 
right to such muicty in virtue of his auction-pur- 
chase. It appeared that the Court which passed the 
decree in favour of H, and M. did so withont Juris- 
diction. Held that, inasmuch as the suit in which 
such decree was made was tried and determined by a 
Court having no jurisdiction, it could not be held 
that .4. was bound by such decree, and that it could 
not be said that 4. was bound to take steps to get 
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such decree set aside by means of appeal, or that be- 
cause he had omitted to do so, it had become binding 
on him and his suit was precluded Qua@re,—Whe- 
ther the doctrine of /ts pendens applies in the case of 
a purchase in execution of decree. ALI SHAH v. 


Husain BakusH .. . LL.B. 1 All, 688 
It was held it does not. Nurrur MERDRA », 
Ram LALL ADHICARY ‘ 15 W. R., 308 
23. Sale in execu- 





tion of deoree.—Purcharer, Rights of.— Decree by 
mor tgagee.— Incumbrance.— Where a creditor obtains 
a decree against his debtor, and in execution puts up 
for sale, and himself becomes the purchaser of, 
certain property of his debtor, which is already under 
mortgage to another, and such other has, previous to 
the decree and sale, commenced @ suit on his moré- 
gauge-bond (although such suit has not procecded to 
a decree), such judgment-creditor purchasing pen- 
dente lite only obtains the right and interest of the 
mortgagor in such property,—viz., the equity of re- 
demption,—and does not acquire the property free 
from the incumbrance cre ted by the debtor, Laa 
Kaur Prosap v. Bun S: :au 

[I. L, R.,4 Calc., 789: 3 C. L. R., 396 





23. Applicability of 
the doctrine to a Court sale in execution of a decree. 
—Code of Civil Procedure (1859), ss. 240, 270, 
471.—Hffect of a decree obtained by an attaching 
creditor tna autt against successful interrenors or 
elaimants.—In 1872 the plaintiff obtained a money- 
decree against two brothers, P. and A. In execution 
of that decree he attached their one-half share in 
certain flelds in 1874. The attachment was removed 
at the instance of two claimants, S.and B. In 1875 
the plaintiff sued the claimants, and obtained a de- 
crev in his favour in 1878, Meanwhile in December 
1874, after the plaintiff’s attachment had been re- 
moved, one 7”. obtained a decree against one of the 
brothers, 2. In 1876, while the plaintiff’s suit 
against S.and B, was pending, /.’s right, title, and 
interest in the one-half share of the fields belonging 
to himself and AY was sold in execution of F’."s de- 
cree, and purchased by the defendant. In 1881 the 
plaintiff again attached the one-half share belonging 
to the two brothers under his decree of 1872. There- 
upon the defendant, relying on his purchase of 1876, 
applied for the removal of the attachment. It was 
removed from P.’e one-fourth share, and maintained 
on K.’s share, which was in due course sold. The 
plaintiff now sued to establish his right to sell P.’s 
one-fourth share under his decree of 1872. Held 
that the doctrine of lie pendens did not apply to this 
case; that the defendant, though he purchased 2’.’s 
share during the pendency of the plaintiff’s suit of 
1875, was not bound by the decree made in that suit 
first, because, as an auction-purchaser at a Court 
rale in execution of a decree, he derived title, not 
from ?., but by operation of law; secondly, because 
#. was not the person against whom the decree was 
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was not represented in that suit by the plaintiff 
simply because the plaintiff sought to catablish his 
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right to attach and sell the property as P.’s proper- 
ty. Ali Shah v. Husain Bakhsh, I. L. R.,1 Ali., 
588, followed. Latu Muus1 THAKAR v. KASHIBAI 

(I. L. R., 10 Bom., 400 


4, —_—___—__—_ Presentation in 
Court of award.—Assignment pending auch pro- 
ceedings.—P. and his partners mortgaged certain 
immoveable property to plaintiff on the 11th October 
1869. They had then no title to the property, but 
they subsequently acquired one by purchase on the 
29th June 1871. On plaintiff demanding that P. and 
his partners should make good the contract of mort- 
gage and of the interest they had acquired, the matter 
was referred to arbitrators, who, on the 26th Decem- 
ber 1873, made an award empowering plaintiff to sell 
the mortgaged property in satisfaction of his debt. 
The award was presented in Court by plaintiff on the 
23rd January 1874, and was filed by the Court on 
the 23rd February 1874. Meanwhile, on the 14th 
February 1874, the property was attached in execution 
of w money-decree obtained by a creditor of P. and 
his partners against them. On the 15th April 1874 
it was sold by auction and purchased by defendant. 
In a suit brought by plaintiff to recover possession 
of the property, both the lower Courts rejected his 
claim, on the ground that 2. and his partners had no 
right to the property when they mortgaged it to 
plaintiff. Held that the presentation in Court of 
the award obtained by plaintiff was cquivalent to 
the presentation of a plaint for the specific per- 
formance of the contract of mortgage, and the 
proceedings consequent thereon constituted a lis 
pendens, during which a mere money-decree-holder 
could not, by any proceedings which he might take, 
defeat the object of plaintiff’s application to the 
Court to file his award. PRANJIVAN GOVARDHAN- 


Das v. Basgv . I. L. R., 4 Bom., 34 


25. ——_——_——___—_————_- Moort gage by eze- 
cutors— Suit on mortgage.— Administration suit.— 
Writ of fi-fa.—Sheriff’s sale.—Sale in execution 
of decree.—In a suit by the representatives of P. D. 
against his brother 4. U., and after 4. D.’* death 
against his executors, it was fonnd that there was 
over 21,32,400 due to the plaintiff from the estate 
of the deceased ; and on the 29th of August 1866 
the executors were ordered to pay this sum into 
Court. The executors disobeyed, and on the 24th of 
December 1866 a writ of fi-fa was issued fromthe High 
Court, in execution of which certain property belong- 
ing to the estate of 4. D. was sold to the defendants 
onthe 18th of July 1867. Previously, however, on the 
12th of October 1866, the executors had mortgaged 
the same property to the plaintiff, who brought a suit 
on his mortgage on the 10th of June 1867. On the 
2sth of August 1867 the present defendants were 
made parties to that suit, and in their written state- 
ment they alleged that they had been improperly 
made parties, and claimed a title superior to that 
of the plaintiff. That suit was dismissed with costs 
as against the present defendants, on the ground 
that they were improperly added; but a decree for 
sale was given against the executors, in execution of 
which the mortgaged property was sold to the plain- 


( 3653 ) 


LIS PENDENS.—Application of doctrine 
in India—continued. 


tiff. In a subsequent suit brought by the plaintiff 
for possession,— Held that the defendants were en- 
titled to redeem, and were not affected by the suit of 
1867 asa lis pendens. CuvNnpeR NatH MULLICK 
vw. NILAKANT BANERJEE. JI. L. B., 8 Calc., 680 


26. Sale in execution 
of decree.— Prior attachment.—On the 29th June 
1876 the plaintiff obtained a money-decree by consent 
against &., the father-in-law of the defendant. On 
the 24th of July 1876 the plaintiff attached a house 
apparently belonging to R. On the 12th October 
1876 the defendant sued 2. for maintenance, and 
alleged that. the house in question was the property 
of her deceased husband and &., and she claimed the 
right to continue to live in it. On the lOth of 
November 1876, and during the pendency of the 
defendant’s suit) against &., the house was sold 
under the plaintiff's decree against #2, and the 
plaintiff himself beeame the purchaser. On the 20th 
of June 1877 the defendant obtained a decree against. 
R. in terms of the prayer of her plaint. On the 
27th of August 1879 the plaintiff brought the pre- 
sent suit to eject the defendant from the house. Zfeld 
that what the plaintiff bought from 2. was his 
right, title, and interest in the house, which being 
subject to the decree in the defendant’s pending suit, 
the plaintiff's purchase was likewise subject to the 
sane, and the circumstance that the plaintiff had 
placed a prior attachment on the house made no dif- 
ference, The plaintiff, therefore, could not eject the 
defendant during her lifetime. Parvati v. Kisan- 


SING. . : . LL. R., 8 Bom., 567 


27, —_——_——_—_—__—_———— 8a]. pending ap- 
peal Decree seversed.— Right of judqment-debtor, 
—S., having obtained a decree against AV, and another, 
brought to sale and purchased AL’s property pending 
appeal, The decree having been reversed,— Held 
that 17. was entitled to the restoration of his property, 
and not merely to the proceeds of the sale thereof, 
Sapasiva tr. MUTTU SaBAPATHI CHETTI 

[I. L. R., 5 Mad., 106 


See Lat! KOoER ©. SOBADRA KoER 
{I. L. R., 3 Cale., 724 





28, ———_________——_—__—_—__ Perpetual lease, 
-—Culéivation of waste land.—A decree-holder, who 
has obtained possession of Jand in suit pending an 
appeal, cannot grant a perpetual lease thereof which 
will be binding on his opponent in the event of the 
decree being reversed, GAJAPATI RADHIKA PATTA 
MAHADEVI GURU 0, GagsPaTI RADHAMAM Mana- 
DEVI GURU : ‘ . LL. BR. 7 Mad., 96 


29. Former dicree for 
partition, --No return tc commission,— Mortgage of 
share.— Purchase by a stringer of portion of the 
lands included in the decree.— Suit by him for parti« 
tion.— Res judicata.— A. and B, were the joint owners 

n equal shares of certain property. In 1860 #, 
mortgaged his shure to 4. under a mortgape-deed 
drawn up in the English form. Later on, in 1869, 
A. brought a suit against B. for partition, and in 
187U obtained a decree appuinting a commissioner of 
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partition and directing the partition. No return was 
made to this commission, and no actual partition 
come to. In 1873 A. obtained a decrve for an ac- 
count and for payment, or in default for sale of the 
property. In 1878 B.'s share was put up for sale 
and purchased by C., and C. was put into possession, 
In 1881 C. brought a suit against 4. for partition, 
Held that the decree obtained by 4, in 1873 put an 
end to B’s right te redeem, unless he paid the 
amount found due against him, and therefore, at the 
time of the sale to C., B.’s right to redoem had ceased 
to exist, and the property was no longer subject to 
partition under the decree of 1870, and therefore 
the partition asked for under the suit of 1881 could 
be granted. Krirty CHUNDER MITTER v. ANATA 
Natu Dry 

(I. L. R., 10 Calc., 97:18 C. L. R., 249 


LOAN ON SECURITY OF LAND. 
See BANK oF Benoa . 7B. L. R., 653 


LOCAL GOVERNMENT. 
Order of, effect of — 


Sea MAGISTRATK, JURISDICTION OF— 
PoWERS OF MAGISTRATES. 
[16 W. R., Cr., 78 
Power of— 


See Bombay Act I oF 1865, 88. 35, 48. 
[I. L. R., 1 Bom., 362 


See GOVERNOR OF Bompay IN COUNCIL. 
[8 Bom., A. C., 195 
I. L. R., 8 Bom., 2364 


See GOVERNOR OF MADRAS IN CoUNCIL. 
[2 Mad,, 439 


S-e Hraw Court, JURISDICTION OF— 
Hriaun Courr, MAvDRAS-—~CRIMINAL, 
[5 Mad., 277 


See MAGISTRATH., JURISDICTION OF —- 
POWERS OF MAGISTRATES. 


[I.L. R.,9 Mad., 431 
Suit against— 


Sre Nonrtn-WEstEuNn PROVINCES AND 
Ovpn MunNICcIPAL ACT, 8. 28. 


[I. L. R.,1 All, 269 


1. oe Small Cave Court, 
Mofussil.— Civil Procedure Code, sx. 5, 360, ch. 
XX.—Iasolvency qurisdiction,—Under section 860 
of the Code of Civil Procedure, the Local Government 
cannot invest a Mofussil Sinall Cause Court with the 





insolvency jurisdiction conferred on District Courts 


by chapter XX of the ssid Code, inasmuch a», by 
reason of section 5, chapter XX does not extend to 
such Courts of Sinall Causes. Setuvu v. VENKATA- 
RAMA. : ; LL. R., 9 Mad., 112 


2. Notification of 
Gorernment of Bombay extending Act, Effect of.— 
Scheduled Districts Act, XTV of 1574, a4. 5, 6. 
Under section 5 of the Scheduled Districts Act, X1V 
of 1874, the Local Government cannot, by extending 
an Act which is of necessarily restricted application, 


ax 2 
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LOCAL GOVERNMENT.—Suit against— 


continued. 


make its provisions applicable to an entirely new 
subject-mattcr,—viz., the litigation of a new local 
arca. Accordingly, where the Government of Bombay 
issued the following notification, No. 823 of 1886,— 
“In exercise of the powers conferred by section 5 
of the Scheduled Districts Act, XIV of 1874, the 
Governor of Bombay in Council is pleased, with the 
previous sanction of the President in Council, to 
extend to the Island of Perim the whole of Act II of 
1864 of the Governor Gencral in Council, with the 
exception of sections 2, 17, and 23. The Governor in 
Council is further pleased, in exercise of the powers 
conferred by section 6 of the Scheduled Districts Act, 
XIV of 1874, and by any other enactment, to direct 
that the Resident at Aden shall be Sessions Judge 
and Court of Session for the Island of Perim, and 
shall exercise the same jurisdiction and powers in 
respect of the administration of civil and criminal 
justice in the said island, and in respect of the trial 
of persons committed for trial by the Court of Ses- 
sion for offences committed in the said island as are 
Vested in him in Aden by the said Act,”—Held that 
tho provisions of the Aden Act II of 1864, which (as 
appears from the preamble) «als with tho litigation 
cf Aden alone, could not be extended to Perim, with- 
out enlarging the subject-matter of the Act. Held, 
alao, that the appointment of the Political Resident 
at Aiden as a Sessions Judge and Court of Session for 
the Island of Perim made under clause (a) of section 
6 of tho Scheduled Districts Act, X1V of 1874, was 
valid and effectual with reference only to the provi- 
sions of the Criminal Procedure Code, and that that 
portion of the notification which regulates the 
exercise by the Resident of his powers with reference 
to Act II of 1864 should be treated as surplusage. 
QU sEN- EMPRESS v. MANGAL TEKCHAND 

(I. L. R,, 10 Bom,, 374 


LOCAL INQUIRY. 


See DECREK—CONBTRUCTION OF DECREE— 
MESNE PROFITS. 
(I. L. R., 8 Cale., 178 





Criminal. 


See CaSkS UNDER Possession, ORDER OF 
CrimiInNAL Cournr as To—Loca, In- 
QUIRY., 
LOCAL INVESTIGATION. 


See Cases UNDER AMEEN. 


Seo APPEAL—OxnDERS . 7 W.R., 425 
[W.R., 1864, 363 
Marsh., 469: 2 Hay, 591 


See APPELLATB CovuRT— EXERCISE OF 
Powxxs iN Vablous CasEs—SPRCIAL 


Casus ; . ~-8B.L. BR, 677 
(15 W. R., 428 

18 W. R., 452 

See Cuvr LANps . OB.L. R,, 677 


Omission to direct— 


See CASES UNDER SPECIAL APPBAL—OTHER 
Kercrs or Law ok PRocEDURE—LOCAL 
JNVESTIGATIONS. 
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LOCAL INVESTIGATION—continued. 


1. Object of local investiga- 
tions.— Evidence not obtainable in Court.— Local 
investigations are had recourse to not so much for the 
purpose of collecting evidence which can be taken in 
Court, as to obtain evidence which from its peculiar 
nature can only be obtained on the spot. BHOWANEB 
Dorr Sineu v. BEER Sineu . 3N. W., 196 





2. ———_——- Application for inspection 
or local investigation.— Civil Procedure Code, 
1859, s. 180.—An application under section 180, Act 
VIII of 1859, should be made at the hearing of the 
suit, and not previously. MACKINNON, MACKENZIE, 
& Co., o BHuGRAM Doss . Bourke, O. C., 243 


3. Discretion of Court.—Local 
ingiury.—It is within the discretion of a Judge to 
order or refuse a local inquiry. RasH BEHAREE 
Sineu v. SaHrs Roy . : . 12 W.R., 76 


GRaAvUAM vo. LOPEZ , : - LW.R., 141 


—————— Power of Court to direct, when 
parties do not ask for it— Remand order for local 
tnvestigation.— In a suit for land, where the question 
was as to whether the land lay within the boundaries 
of the plaintiffs’ or the defendants’ land, the Court 
of first instance suggested to the parties that the 
proper mode of determining the case was in the first 
instance to hold # local investigation, and that such 
local investigation should be applied for by one or 
other of the parties. Both parties resolutely refused 
to make such application, and the Court thereupon 
dealt with the case upon the materials before it and 
passed a decree. Upon appeal, the lower Appellate 
Court remanded the case for the purpose of a local 
investigation being held at the cust of the plaintiff in 
tho first instance. Held that inasinuch us neither 
of the parties desired to have a local investigution, 
the Court was wrong in remanding the case, and that 
it was bound to decide it upon the evidence before it. 
JatTinGa VALLEY Txa Company v. Curra TRA 
CoMPANY ‘ : . LLR,, 13 Calc, 45 


5. ———_—_—_- Notice of local investigation: 
—Ciril Provedure Code, 1859, 8. 180.—Though there 
was no express direction to that effect in section 180, 
Act VIIT of 1859, yet it was necessary to give notice to 
parties of the time when a local investigation ordered 
by the Court was to be held. KisTOMONER DgBIA 
e. EGLINTON . ° ° . 1IW.B., 139 


6. ———_———- Officer to hold local inquiry. 
—Ciril Procedure Code, 1859, s. 150.—Section 180, 
Act VIII of 1859, made it imperative on a Court to 
ewploy in the first instance the regular officer of the 
Court to hold a local inquiry. Ram Doss Koonpoo 
oe. Nit Kanto Duce ; : - SW.R.6 


BYJNATH SINGH v INDURJEET Kore 
(8 W. R., 331 


Banavoor Axtity vt. DooMNUN Sixcu 
(7 W.R., 37 


Instances of improper appointments are given in 


Dooraa Doss CHaTTreRsEE vr. Gookvo CHURN 
MisrREE , ‘ . COw.R., Act &, Bl 
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LOCAL INVESTIGATION.—Officer to | LOCAL INVESTIGATION. — Duty of 


hold local inquiry—contixued. 


And TEELUCKDHAREE Roy rv. MoorareEpur Roy 
[18 W. R., 385 


7. Question of disputed bound- 
ary.— Possession before date of sutt.—Held that 
a local inquiry ought not to have been ordered in this 
case, where the question to be decided was one of 
disputed boundary, which turned chiefly on posses- 
sion before the date of suit, and that the Subordinate 
Judge would have been justified in disregarding the 
Ameen’s report, and trying the appeal on the re- 
corded evidence. KALR&E Doss ACHARJER ». KHET- 
TRO Pau Sinan Roy . . . 1LTW.R., 472 


See Iswar CHanpka Das v. Juaay Kisnorer 
CHUCKERBUTTY . 4B.L. BR, Ap. 33 
{8. C.17 W. R., 4738, note 


8. Ascertainment of fact of 
marriage.—In a case where the issue is whether 
two persons bear the relation of man and wife, a 
Judge is not justified in going himself to the village 
where the parties live, in order to make inquiries 
among their neighbours ; much less in holding such 
local investigation on a Sunday, and whithout due 
notice to one of the parties. JUBHOO SaHoo ». 
Jursopa Koogr ‘ : . 17 W. R., 230 


9. Power of Judge to order local in- 
vestigation by Subordinate Judye.—A Judge has no 

wer to order a Subordinate Judge, whose judgment 
18 before him on appeal, to go and inspect the locality 
and make a report. Such a report cannot be treated 
as evidence one way or the other. If the Judge was 
of opinion that it was necessary to take further evi- 
dence, he ought to have proceeded as directed by 
sections 354 and 355, Act VIII of 1859, and it was 
competent to him, if necessary, to order an Amcoen 
or any suitable person to make # local investigation 
under section 180. Buta Judge from whose decision 
an appeal is pending is the most unsuitable person 
to make such investigation. Roy Soottan Baua- 
pDoon ©. LaLoo Koozk . . 17 W. R., 300 


10. Incomplete inquiry owing 
to laches of plaintiff.i—In « suit for wasilat, 
where the Ameen’s inquiry was not completed on ac- 
count of the laches of the plaintiff,— Held (GLOVER, 
J, dissenting) that there had been no local investiga- 
tion at all, and that the defendant had no opportu- 
nity of producing his evidence. KALEE Doss MITTER 
vo. DEBNABAIN DzgB . ‘ - 13 W. RB. 412 


ll. Duty of Ameen to return 
report to Court ordering investigation. 
—An sppeal having been made from an order re- 
lating to the execution of a decree, the High Court 
directed that an Ameen should deliver over possession 
and make a map of the property sv delivered over, 
and a map showing the boundaries laid down in the 
decree. The Ameen went to the spot and made a 
map. That map was not transmitted to the Court; 
but in consequence of certain proceedings in the Sub. 
ordinate Judge’s Court, a second Ameen was sent 
and a second map made. These proceedings were 
wholly disregarded by the High Court, which pro- 

















Ameen to return report to Court order- 
ing investigation—continued. 


ceeded upon the first Amoen’s map and report, 
against which no exception was filed in the High 
Court. LALLJEE SAHOO v. RAJENDER PERTAB SaHRB 

(14 W. R., 418 


12. Investigation by Ameen.— 
Power of District Judge to interfere with order for, 
—Circular Orders, 41 of 1866 and 25 of 1870.— 
In a suit for the possession of land, the boundaries of 
which were disputed, the Subordinate Judge ordered 
an Ameen to make a local investigation, and reporte 
ed his order to the District Judge, who refused to 
allow the investigation to proceed. Held that. this 
Was a case coming within the provisions of Circular 
Order No, 41, dated the 2nd October 1866, which 
authorises local investigations by Ameens when it is 
necessary to ascertain by measurement disputed areas 
of land; and that the District Judge had no authority 
to stay the investipation. Per PRinexp, J,.—All that 
the District Judge was entitled to do under Cireular 
Order No. 25, dated 25th August 1870, was to express 
his opinion as to the propriety or otherwise of the 
Subordinate Judge’s order. Ninop Krisuno Koy 
v. WOOMANATH MOOKERJER 

(LL. R., 4 Cale. 718: 3 C. L, BR, 234 





18. ———_——— Non-attendance at local in- 
vestigation.— Prucedure order selling aside a 
judgment by default.—Sections 114 and 180 are to be 
read together. The words “and persons not attend- 
ing upon the requisition of the commissioner” in 
section 180 are general and apply to parties making 
default, whether required to give evidence or not. 
The words “ like disadvantages’ referred to in section 
180 mean that in the case of the non-attendance of 
a defendant, the local investigation is to be proceeded 
with ex parte; and in the case of the non-attendance 
of a plaintiff, the suit is to be dismissed with costs. 
In case of judgment by default for non-appearance 
before a commissioner appointed ander section 180, 
the proper course is to apply to the Jndge for an 
order to set aside the Judgment, and if that applica- 
tion be refused, to appeal against the order of refusal, 
The Judge’s order should contain a distinet direction 
to the commissioner to proceed ex parte in the event 
of the non-attendance of the plaintiff. Essan 
CHUNDER CHUCKERBUT?IY 9. SooRJO LALL GOXSAIN 

(1 Ind. Jur, O. 8. 3 
W.R., F. 3B. 1: Marsh., 139 


14, ———_—_—— Non-attendance at local in- 
vestigation.— Failure of party to appear on local 
inqguiry.—In a case iv which plaintiff sued to recover 
Some land, and in which defendant denied the power 
of plaintiff’s vendor to sell the land claimed or a part 
of it, a loca) inquiry was ordered to sacertain the 
boundaries of the land in dispute. Judgment of the 
High Court—upholding the decision of the lower 
Court, which dismissed the suit because plaintiff 
fuiled to appear or take proper steps before the 
Ameen at the local investigation, and because he 
oinitted to give formal proof of his deed of purchase 
—confirmed. Manomep Traqur CHowpnry o», 
Juvonaru Jua . 16 W. R., P. C., 28 
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LODGING-HOUSE KHEPER. 


See INNKEEPER AND GUEST. 
(8 Bom., O. C., 187 


LODGINGS LET TO PROSTITUTE, 
SUIT FOR RENT OF— 


See LANDLORD AND TENANT—TENANCY 
FoR IMMORAL PURPOSE. 
[9 B. L. R., Ap., 87 


LORD’S DAY ACT. 


1. —————— Application of.— British Burma. 
—Abkare rules.—The Lord’s Day Act (29 Car. II, 
c. 7) does not extend to criminal cases in British 
Burma. 4. was convicted and fined for the breach of 
an Abkarirule. Held that the conviction could not 
be supported, on the ground that the Abkari rule had 
not the force of law. ABRAHAM ». QUEEN 

(1B. L. R., A. Cr, 17:10 W. R., 8350 


Moulmein —-The 
Lord’s Day Act does not apply to Moulmein. Grass- 
MANN v. GARDNER W. R., Rec. Ref., 2 


Nor to Madras. 
See ANONYMOUS CASE Z 


8. —__—_—_— Application of Act to Madras 
Presidency.— Arrest of Mahomedan debtor on 
Sunday.—-A Mahomoedan debtor was arrested within 
the original jurisdiction of the High Court on a Sun- 
day. Upon application made, Inngs, J,, directed his 
discharge, on the ground that the arrest, having been 
made upon, a Sunday, was illegal, Upon appeal,— 
Held by Hovtoway, /., that the provisions of the 
Lord’s Duy Act (29 Car. HI, c. 7) do not apply in 
this country. ‘That even if the substantive provisions 
of the statute were applicable, it did not follow that 
section 6 would be. ‘That if the statute dealt with 
substantive law it would be applicable to all the 
Queen’s subjects or none, and that there were ample 
reasons for saying it was impossible to apply it to all. 
By Kernan, J., that, as between natives of India, the 
Lord’s Day Act does not apply. PazamM SHooK Doss 
v. RASHEED-00D- DOWLAH 7 Mad., 285 





4 Mad. Ap., 62 


4. Criminal proceedings taken on Sun- 
day, Legality of.—Criminal proceedings taken by a 
Magistrate are not necessarily illegal by reason of hav- 
ing been taken on a Sunday, IN THE MATTER OF 
YHE PETITION OF SINOLAIR , 6N. W., 177 


And see Cases under HOLIDAY. 





LOST GRANT, PRESUMPTION OF— 


See PRESORIPTION—CLAIM TO PRESCRIP- 
TION ; . . 16W.R., 2123 
{1 W. R., 280 


See PRESCRIPTION — EASEMENTS — LIGHT 
anpAIR . SBL RR. O. C, 18 
(6 B.L. RK. 85:12 B. GL. R., 406 


LOTTERY. 


— Foreign lottery —Advertisement.— 
Newspaper.— Publisher.— Penal Code (XLV of 
1880), 2. 2944.—The expression “in any such 
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LOTTERY —continued. 


lottery”’ in paragraph 2 of section 294A of the 
Penal Code (XLV of 1860) means “any lottery not 
authorised by Government,” and includes a foreign 
lottery. The word “publisher” in the above para- 
graph includes both the person who sends « proposal 
as well as the proprietor of a newspaper who prints 
the proposal as un advertisement, The proprietor of 
a Bombay newspaper who published an advertisement 
in his paper relating to a Melbourne lottery was 
accordingly held to be punishable under section 294A 
of the Penal Code. QUEEN-EmpPREssS v. MANCHERJI 
Kavass1 SHAPURJI - IL, R.,10 Bom., 97 


LOTTERY ACT (V OF 1844). 
See Promissory NorE . OBL. R., 441 


sai saat OFFICE, CHARGE OF KEEP- 


See Act XXVII oF 1870. 
(6 B. L. R., Ap., 98 


LOTTERY TICKETS, 
See GAMBLING 


LUNACY. 
See EVIpENCE—CIVIL Casrs—HEARSAY 
EVIDENCE , 6 B. L. R., 508 


See CASES UNDER Hinpv Law—INHNERIT- 
ANCE—DIVESTING OF EXCLUSION FROM, 
AND FORFEITURE OF, INHERITANCE—IN- 
SANITY, 


See CASES UNDER INSANITY. 


See MAHOMEDAN LAW—INHERITANCE. 
(2 B.L. R., A. C., 806 


12 W. R., Cr., 34 


LUNATIC. 


See LETTERS PATENT, Hiau Court, N.-W. 
P., cL. 12 . LL. RR. 4 AIL, 169 


See REGISTRATION ACT, 8. 85. 


[I. L. R., 1 All, 465 

Estate of— 
See K1GHT OF SUIT-—INTEREST TO SUPPORT 
R1iGHT 13 B.L. R., Ap., 14 


1, —————-_ Jurrisdiction.—Act XXXV of 
1858, s. 2.—A lunatic had been for a number of 
years in involuntary continement in Bhowanipore Lu- 
natic Asylum, within the jurisdiction of the Court of 
the Judye of the 24-Pergunnahs, and was possessed 
of property out of that jurisdiction. On an applica- 
tion to the Judge to appoint a manager of his pro- 
perty,— Held that, as the lunatic was residing within 
the jurisdiction of the Court of the 24 Perguunahs, 
the Judge could, under Act XXXV of 1858, section 
2, inquire into the fact of his insanity, and order a 
manager to be appointed to the estate. Dokant v. 
CHANDBANATH CHATTERJEE 


[2 B. L. RB. A. C., 246 
S. C. Kaztonas vo. COLLECTOR OF BACKER- 
GUNGE : ; ‘ : W.B., 100 
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LUNATIC — continued. 


2. —————— Application under Act.— Act 
XXXV of 1858, ss. 2 and 3.—Applications made 
under sections of the Lunacy Act, XXXV of 1858, 
must be verified. Buskur ALLY CHOWDHRY 1. 
EsHan CHUNDER Roy ; . TWw.R., 267 


3. Act XXXV of 
1858, Procedure on inquiry under.—The applica- 
tion for an inquiry under the Lunacy Act, Act 
XXXV of 1858, should be verified, and proper notice 
should be given to the alleged lunatic or his friends 
in case of necessity. In examining him, the greatest 
care and delicacy should be observed, and everything 
likely to cause unnecessary pain or excitement to him 
avoided. If also he be a person of rank, exempted 
from personal appearance in Court in ordinary civil 
proceedings, his personal appearance in Court in an 
inquiry into the state of his mind should be dis- 
pensed with. JuGuNNAaTH Sangse Dro v. Burra 
Lat OPENDRONATH SaHEE Dro 

[5 W. R., Mis., 54 


4. Procedure. —Act XXXV of 1858, 
s. 5.—EHramination of lunatic.—Section 5, Act 
XXXV of 1858, never intended that an alleged 
lunatic should be summoned into a public Court as a 
witness, and subjected to cxamination as a witness 
by the vakeel of the person on whose petition the 
inquiry was instituted. IN THE MATTER OF THB 
PETITION OF JUGGERNATH . . TW.R., 246 














5. Appearance of 
lunutic.—Act XXAV of 1858.—A person alleged to 
be a lunatic, though not found so under Act XXXV 
of 1858, may appear either by vakeel or in person. 
Uma Sunvart Dasrv. Ramsar HALpARr 

[I. L. R., 7 Cale., 242: 9 C. L. R., 13 


See BINDABUN CHUNDER KtUR CHOWDRHRY v° 
Kat Dass SIRCAR W. R., 1864, 268 


86. ——____-_——- Non-appearance of 
lunatic after service of summons.—Act XXXV of 
1858.—A Judge, instead of striking off a case be- 
cause an alleged insane person does not appear after 
service of notice, ought in such event to prosecute 
the inquiry contemplated by Act XXXV of 1858. 
Moorvut Koonwak v. DuvurgM NARAIN SINGH 

(2 W.R., Mis., 7 


: Act XXXV of 
1858. — Procedure necessary befure appointing 
guardian.—A Court cannot, under Act XXXV of 
1858, make over charge of the property and person 
of an alleged lunatic to a guardian until it has ad- 
judged him to be of unsound mind and incapable of 
managing his affairs. BHOLANATH MOOKERJEE 2. 
GuisH Mowinge DeBlas, - 15 W. R., 259 


8. Unsoundness of mind.— Act 
AXXIV of 1858, 2. 1.—Unsound mind.—The term 
“unsound mind” in section 1 of Act XXXIV of 
1858 comprehends imbecility, whether congenital or 
arising from old age, as well as lunacy or mental alien- 
ation resulting from disease. IN RE Cowass1 Bg- 
BaMJI LILAOOVALA . . OLR. 7 Bom.,, 16 








DIGEST OF CASES. 


ae eneeeee nas en eeenmnemeemes anemones = warn mete ame ae a ee a crm nr re 


( 8862 ) 


LUNATIC—continued. 


9. Unsoundness of mind, Proof 
of.— Act XXYXVF of 1858.—AJncapacity to manage 
affurrs.—Ascertainment of state of mind by medicat 
examination.—Unsoundness of mind taken by itself 
is not sufficient to bring a person within the meaning 
of the term “ lunatic”? as used in Act XXXV of 
1858, unless it would incapacitate him from muanag- 
ing his affiairs; nor, on the other hand, will a person 
who is incapable of managing his affuirs bea lunatic, 
unless that incapacity is produced by unsoundness 
of mind. For the purposes of this Act, the observ- 
ation of the patient by medical witnesses, between 
the date of petition and the date of actual hearing, 
would be sufticient for ascertaining his state of mind 
at the time of inquiry. SHERMAN 0. SCHORN 

(24 W.R., 184 


10. Witnesees, Hvt- 
dence of. —The bare assertion of witnesses, unsupport- 
ed by any details of the causes, the course, and the 
treatinent of the malady, ought not to be accepted as 
satisfactory proof of insanity. KaLa CHAND Gross 
v. SHOOLOCHUNA Dossla . . 22W.R., 33 


11. Inquiry as to fact of lunacy. 
— Power of judicial offivcer.—Evidence,—On an in- 
quiry as to the fact of lunacy under Act XXXV 
of 1858, any finding as to the actual time when 
the lunacy began is beyond the jurisdiction of the 
judicial officer making the inquiry. Where the fact 
of lunacy was admitted, and the question was the 
date at which it commenced, the evidence of a planter 
in the neighbourhood, as to common report for years 
in the village as to the lunacy, having been admitted 
by the lower Court, the Judicial Committee refused 
to reject it, BODHNARAYAN SINGH v0, UMRAO SINGH. 
AJODHYA PRasAD Sinan v. UMkAO SINGH 

(6 B. L. R., 500:15 W. R., P.O. 1 
13 Moore’s I. A., 519 


12. Act XXAV of 
1858, 8. 8.—The inquiry as to alleged lunacy under 
Act XX XV of 1858 must be made by the Judge, and 
not by # subordinate Court, to which the Judge can 
only issue @ commission under section 8 of the ennct- 
ment, in cases where the alleged lunatic resides at 
a distance more than fifty miles from the place where 
the Court is held. Ordinarily to such inquiries the 
members of the family are proper and sufficiont 
parties, but other persons interested may, under spe- 
cial circumstances, be permitted to tuke part. Ram 
Porcass Singu v. AMgER ALI . 8 Agra, Mis., 8 


1 Act XXXV of 
1859.—An inquiry into the stute of mind of an alleged 
lunatic should not be instituted under Act XXXV of 
1858 without its being clearly shown to the Court 
that there is ground for supposing that the person 
is of unsound mind. GUNGa PERsHAD SAHOO >», 
Wooma Koowrr . - 18 W. R., 326 


14, Act XXXV of 
1858.—Procedure.— Power of High Court under 
Act.—Onus probandi,—Before a Judge can, on the 
application of a Collector under Act XXXV of 1858, 
order the property of an alleged lunatic to be placed 
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LUNATIC.—Inquiry as to fact of lunacy 


—~ continued. 


in charge of somchody else, he must observe the pro- 
cedure laid down in that Act and pronounce the al- 
ledged lunatic to be of unsound mind after institut- 
ing a proper inquiry into the point. The High Court 
can set aside an order of the Judge made under the 
Act without evidence being taken, without remanding 
tho case to the Judge, there being no analogy in this 
respect between an ordinary civil suit and proceed- 
ings under this Act, The burthen of proving an alle- 
gation as to the lunacy of any person reste on the 
Collector or the person who makes the allegation. 
BUSHARUTOOLLA v. COLLECTOR OF TIPPERAH 

(8 W. R., 375 


16. a At XXXV Of 
1858.—Inquiry as to state of lunatic’s mind. — 
Where a District Judge in a matter of lunacy under 
Act XXXV of 1858 stopped the case at a preliminary 
stage of the proceedings, on a report of the medical 
officer that the alleged lunatic was labouring under 
a considerable aberration of mind as a consequence of 
the habit of ganja-smoking, which the Judge con- 
sidered to be a form of intoxication not amounting to 
lunacy,— Held that the Judge ought to have gone 
on to hold the inquiry and satist..d himself whether 
the alleged lunatic was capable of managing his 
affairs irrespective of the cause of such incapacity. 
Hoxsanoy Lay v. BHUTTUN SINGH 

(20 W. R., 55 


16. ———_—_—— Appointment of manager. 
—Necessity of preliminary inquiry and adjudica- 
tion. —It is only when a man has n adjudged a 
lunatic as the result of proceedings, and on inquiry 
held in due course of law, that the Court obtains 
the authority to appoint a manager of his estate. 
GIREEJABUTTY KoOORRRBE v. MONJEB LAL 

(20 W. R., 477 


17. Act XXXIV of 
1858, 8, 25.—Ap plication by curator bonis appointed 
in Scotland.—A petition was presented through his 
constituted attorney by a curator bonis duly appoint- 
ed in Scotland to W., a doctor in the Bombay Army, 
absent from India on leave, praying for an order 
authorising the petitioner’s attorney to recover and 
give valid receipts for certain moneys belonging to 
the said WH”, and to realise certain shares and bonds 
also belonging to the said W., and to romit the pro- 
eveds according to the directions of the petitioner as 
such ewrator bonis. Tho petitioner stated that the 
suid W. had been duly adjudged to be of unsound 
mind by the Court of Session in Scotland, and annex- 
ed a “Court of Session Extract”? of the “act and 
decree”? whereby the said curator bonis was appoint- 
ed; but there was no evidence that W. had boen 
found of unsound mind and incapable of managing 
hie affairs, or that the curator had given security, or 
that funds wore required for the maintenance of W. 
The Court refused the order. In RB WsisH 

(I. L. R. 8 Bom., 280 

18. Civil Procedure 
Code, 1882, s. 468 —Lunatic defendant.— Guardian 
ad litem.—Act XXXV of 1858.—A guardian ad 
litem cannot be appointed under chapter XXXI_ of 
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Jacto manager can have no greater 
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LUNATIC.— Appointment of manager— 


continued, 


the Code of Civil Procedure for a lunatic defendant 
to whom Act XXXV of 1858 applies, until the de- 
fendant has been adjudged a lunatic under the provi- 
sions of the said Act, Susppaya eo, BUTHAYA 


(LL. R., 6 Mad., 380 


19. Beng. Act IV of 
1870.—Sanction to proceedings.— Court of Wards.— 
The sanction of the Commissioner of the Division is 
necessary under Bengal Act IV of 1870 before pro- 
ceedings can be taken under Act XXXV of 1858 to 
place the estate of a lunatic under the management 
of the Court of Wards. The proceedings set aside as 
null and void. In 28 Kow1pas Korr 











(8B. L. R., Ap., 50 
8. C. Couckur Surun NaRalIn SINGH v. CoLLEC- 
TOR OF SARUN ‘ 2 . 17 W. B., 180 


20. Act XXXV of 
1858, 8. 9.—Act XIX of 1873, s. 196.—Court of 
Wards, Power of.—Section 9 of Act XXXV of 1858 
and section 195 of Act XIX of 1878 do not render it 
imperative on the Court of Wards to take charge of 
the estate of a person adjudged by a Civil Court, 
under Act XXXV of 1858, to be of unsound mind, 
but merely confer on that Court a power so to do. 
Until the Court of Wards exercises that power, the 
appointment by the Civil Court of a manager of the 
lunatic’s property, under section 9 of Act XXXV 
of 1858, is valid. Manouan Lat v. GavRI SHANKAR 

(I. L. R., 1 All, 476 


2L Act XXXV of 
1858.—On an application for the appointment of a 
guardian to the estate of a lunatic under Act XXXV 
of 1858, the Judge should only appoint a person to 
take charge of the estate of the lunatic, without 
specifying of what that estate consists. NITAMBINI 

CHOWDHRBAIN v. SHASHI MUKHI CHOWDHRAIN 
(4 BL. R., Ap., 24:13 W. R., 518 








22. Guardias.— 
Mortgage by de facto guardian.—A Hindu, who is 
lunatic, may be possessed of property, although he 
cannot take it by inheritance. All dealings with 
such property to be binding must be effected by a 
guardian or manager duly appointed by the supreme 
civil authority; and since the passing of Act XXXV 
of 1858, a guardian or manager can only be appointed 
in the special manner prescribed by that Act. 4 de 
powers than one 
duly appointed. Where, therefore, the mother of a 
lunatic, who had not been so appointed, mortgaged 
his estate without the previous sanction of the Court, 
the mortgagee’s suit for foreclosure was dismissed. 
Court or Wakps vt. KUPULMUN SING 

(10 B. L. R., 364: 109 W.R., 164 


23. —— Power of manager.— Person 
appointed manager of lunatic’s affairs while he was 
of sound mind.—A person who was appointed man- 
ager of a lunatic’s affairs, by consent obtained while 
she was of sound mind, and who is capable of mak- 
ing a defence on her behalf, is competent to represent 
her in a suit although not appointed under the law 
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LUNATIC.—Power of manager—continned. 


as representative of the lunatic. Kata CHAND 
GuHose v. SHOOLOCHUNA Dossia . 2323 W.R., 33 


24. Act XXXV of 
1858, s. 11.—Suit on behalf of minor.— Collector. — 
A Collector appointed under section 11, Act XXXV 
of 1858, to take charge of the estate of a lunatic, 
cannot himself sue on behalf of the lunatic, but must 
appoint a manager for the purpose. (loURERNATH 
». COLLECTOR OF MonGuyr. CoURT OF WARDS 2, 
Roa@uoonur DyaLt. SHEOPERSHAD NaRAIN v. CoL- 
LECTOR OF MONGHYR i, ‘ - TW.R,5 


25. Appeal, Right of—Ac?# 
XXXV of 1858, ss. 8, 4, 22.— Right of suit to re- 
cover property.—On an application made by the 
wife and son of 7. H, an alleged lunatic, under the 
provisions of Act XXXV of 1858, section 3, the 
daughters of the alleged lunatic, who were served 
with a notice under section 4 of the same Act, appear- 
ed at the hearing of the application, and cross-ex- 
amined the witnesses examined in support of the ap- 
plication. The Judge found that 7. H. was of un- 
sound mind, and appointed his wife, Z., to be the 
guardian of his person. The daughters appealed to the 
High Court. Held (on an objection being taken that 
the appellants had no locus standi) that the daugh- 
ters were entitled to appeal under the provisions of 
section 22, Act XXXV of 1858. Shermanv. Schorn, 
24 W. R., 124, referred to. Quare,—Whether a 
right to sue to recover a property would be sufficient 
to confer jurisdiction under Act XXXV of 1858. 
IN THE MATTER OF THE PETITION OF MAHOMED 
BusHEeexvuL Hossein. MoNn@uur ov. MAHOMED 
BusHEERUL HossRin : 

LL. R., 8 Calc., 2638:10 C.L. R.,1 








28. Appointment of guardian 
of lunatic where lunatic is member of joint 
family.—Act XXXV of 1858.—An application 
made by the wife of a lunatic that she should be ap- 
pointed manager under Act XXXV of 1858 was 
opposed by the lunatic’s nephew, who was a member 
with him of a joint apes Eeabben pe by Mitakshara 
law, and who claimed to be entitled himself to the 
appointment of manager. The nephew was held to be 
disqualified on the ground of miscunduct, and the 
wife was appointed. On appeal by the nephew, it 
was objected that, under Act XXXV of 1858, no 
manager could be appointed, as the lunatic was a 
member of a joint family and had no separate pro- 
perty. Held that the nephew, by claiming to be 
appointed manager, could not object that the lunatic 
had no separate property. Queaere,—Whether a 
manager can under any circumstances be appointed 
under Act XXXV of 1858 if the lunatic is a mem- 
ber of s joint family under the Mitakshara law and 
possessed of no separate property. Scosanse SINGH 





vo. JUGGESSHUE KOER . . Cc. L. B., 86 
37. Act XXXV of 
1858.— Member of joint Mitahshara family.— 


Guardian.—The husband of a lunatic’s daughter 
applied to the Court to declare his father-in-law, who 
was a member of a joint Mitakshara family, to be a 
lanatic, and appoint a manager of his property and 
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LUNATIC.—Appointment of guardian of 
lunatic where lunatic is member of joint 
family—continued. 


guardian of his person under Act XXXV of 1858, 
The lunatic had an interest both in joint ancestral 
Property and in property inherited collaterally, which 
night, but was not shown to, belong to him separate- 
ly. The lower Court found that the application was 
made with a view to taking consequent pense 
for partition, Held that, it appearing that he had 
remained for sixteen years in the same house under 
the same guardians, and there being no allegation 
of ill-treatment, no sufficient grounds were shown for 
the Court’s interference, or the appointment of 
auother guardian of his person, Before any action 
can be taken under the Act in this respect, there 
ought to be a strong case made out that the change 
of custody would be for the lunatic’s benefit. Held, 
also, that as his daughter could not inherit his ances- 
tral property, and as it was doubtful if the collater- 
ally-inherited property was the separate property of 
the lunatic, the Court would not, under such circum- 
stances, appoint a manager of the property ; but that 
the guardians of the lunatic, who were managers of the 
joint family, should, on her request, furnish accounts 
to the daughter of the management of the collater- 
ally-inherited property. Semdble,—Act XXXV_ of 
1858 applies to the members of a Mitakshara family. 
Quere,—Assuming the application to be made with 
a view to a partition of the property, and that the 
lunatic was declared a lunatic under the Act, whether 
& partition could be had. IN THK MATTER OF THE 
PRTITION OF BuOOPENDRA NARAIN Roy. BHoorEeN- 
DRA NaRAIN Roy ». GreEsn NARAIN Koy 

(I.L. R., 6 Calc. 539 : 8 C.L. R., 30 


38. —————— Incapacity of joint owners 
of property.— Effect of, in favour of managing 
owners.—The incapacity of joint owners confers 
powers of alienation, in certain cases of necessity, 
upon the nanaging owner. Seo PERSHAD NaRaIn 
o. COLLECTOR OF MONGHYR. (OUREENATH v, Core 
LECTOR OF MonGiyr. Coukr oF Warps v. Ro- 
GHOOBUR DYAL : . . ~7TW.R, 6 


29. —— Insanity pending award.— 
Person becoming lunatic before award published,— 
If a person was in fit condition to manage his affairs 
down to the time when the proceedings before an 
arbitrator in which he was interested were substan. 
tially concluded, the award will not be invalidated by 
reason of the person having become insane before the 
final publication of the award. GOUREENATH v. Cor- 
LECTOR OF MonGuyrR Court or Warps v. Ruagoo. 
BUR DyaL. Sueo PersHaAD NARAIN v. COLLECTOR 
oF MonGHYe : : : 7W.R., 5 


30. —— Power to lease lands of 
proprietor disqualified from lunacy.—cé 
AXXXV of 1858, #. 9.—Court of Wards in Oudh.— 
The order of a Civil Court declaring, under Act 
XXXV of 1868, an Oudh tulookdar to he of unsound 
mind and incapable of managing his affairs, renders 
him a disqualified proprietor within the meaning of 
section 9 of that Act, with the result that the Court 
of Wards is authorised to take charge of his estate 
without a further order of the Civil Court appointing 
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LUNATIC.—Power to lease lands of pro- 
prietor disqualified from lunacy—conti- 


nued. 


the Court of Wards to be manager. A Civil Court 
having made an order declaring a talookdar to be of 
unsound mind and incapable of inanaging his affairs, 
and having at the same time appointed to be manager 
of his estate the Deputy Commissioner of the district, 
who also acted as manager of the Court of Wards,— 
Held that a lease for more than five years made by 
the latter officer, as representing the Court of Wards, 
was not invalidated under section 14 of the above Act, 
providing that no manager, appointed by the Civil 
Court under it, shall have power to grant a lease for 
any period exceeding five years. SARABJIT SINGH »v. 
CHAPMAN , : ; I. L. R., 18 Cale., 81 

(L, R., 18 1. A, 44 


M 


MADRAS ABEKARI ACT, III OF 1864, 


See SENTENCE—-I MPRISONMENT —IMPRISON- 


MENT IN DEFAULT OF FINE. 
(6 Mad, Ap., 40 


———_—_—— 8. 2.— Liquor.-~Tuddy.— Ferment- 
ed palm juice.—Swoet palm juice, which by exposure 
to the operation of natural causes ferments and be- 
comes toddy, is as much manufactured by the person 
who exposes it as if the same result were produced by 
the process of distillation. ANonyMovus 

{5 Mad., Ap., 26 





_—_ Toddy.—Fermented palm 
jwice—Conviction without evidence of fermenta- 
tion.— Primd facie, toddy is fermented palm juice. 
A conviction under section 21 of Madras Act III of 
1864, for selling toddy without a license, upheld, 
although no evidence was given as to whethor fer- 
mentation had taken place. ANONYMQUS 

(6 Mad., Ap., 36 


This case was not intended to define toddy as a 
matter of law. ANONYMOUS 6 Mad., Ap., ll 


3. Sale.— Barter.— Payment 

of wages in liquor.—Payiment of wages in liquor 

oes not amount to a sale of liquor within the mean- 

ing of section 2 of the Abkari Act (Madras Act III 
of 1864). QUEEN-EMPREssS v. APPAVA 

{1.L. R., & Mad, 141 


and s. 90.—Unexecuted con- 
tract to sub-rent.—Sutt for specific performance.—In 
a suit brought by plaintiff for the specific performance 
of an agreement entered into between the plaintiff 
and defendant, whereby the defendant, an abkari 
contractor, undertook to sub-let to plaintiff the ab- 
kari of a talook, and also to recover damages for 
the broach of conttact,— Held that section 9 of the 
Abkari Amendment Act (Madras Act III of 1864) 
did not affect the rights and liabilities of the parties 
tnéer se, under the terms of an unexecuted contract 
to sub-rent, although the Act would prevent the eub- 
rentor deriving any benefit under an executed con- 
tract of sub-renting from the excise or the manu- 
facture or sule of liquor, as defined in section 2, 
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MADRAS ABKARI ACT, III OF 1864, 
s. 2 and s. 9 —continued. 


until he had complied with the condition prescribed 
in section 9 of the Act. VWenKaTA KRISTNAIYA 0. 
VENKATACHALAIYAR . ; ‘ . &§ Mad, 1 


—_——— 8s. 8.—Licensed vendor, Sale by 
agent of.—A license to sell liquor granted to N. 
under the provisions of the Abkari Act (Madras Act 
III of 1864) having been cancelled, N. put forward 
M. as a proper person to be licensed for the shop in 
which N. himself had been selling. M. was duly li- 
censed by the Collector. Under cover of this license 
N. continued his former business, paying M. a cer- 
tain sum monthly. WV. was convicted of selling 
liquor without a license. Held that the conviction 
was illegal, QUEEN-EMPRESS v. NANJAPPA 

(I. L. R., 7 Mad., 482 


8.10.— Revenue Recovery Act (Mad- 
vas Act II of 1864), ss. 1, 3, 4, 5, 37, 42, 52.— 
Sale for arrears of abkari revenue.—Prior encum- 
brance not 7 hacer Naas land is sold under the 
provisions of section 10 of the Madras Abkari Act, 
1864, for arrears due by an abkari renter, the pur- 
chaser at the sale does not take the land free of all 
cneumbruances as in the case of a sale for arrears of 
land revenue under the provisions of the Revenue 
Recovery Act (Madras Act II of 1864). Rama- 
CHANDRA 0, PITCHAIKANNI 

[lL L. R., 7 Mad, 484 





s. 17. 
See 8. 23 ° e 


————_-——— 8, 21, 
See 8. 32 . . LL.R., 7 Mad, 185 


L—_—_——————._ Licensed vendor.— Posses- 
ston of arrack.—The Magistrate convicted the ac- 
cused under section 21 of Madras Act III of 1864, 
and directed the confiscation of certain arrack found 
in his possession. Held that the accused being a 
licensed vendor, the arrack was not liable to confisca- 


tion. ANONYMOUS . ; . & Mad., Ap., 41 


—_——_——_————— and 8. 22.— Licensed ven- 
dors where license has expired.—The provision in sec- 
tion 21 of the Madras Abkari Act limiting the liability 
of licensed vendors whose license has expired to the 
case in which they are found in possession of liquor 
kept for the purpose of sale must be read as an excep. 
tion to the gencral provision of section 22. (QUBEN pv. 
RAMAYYA ; ‘ F L. R., 5 Mad., 131 


8. 22.— Conveyance of liquor with- 
out valid permits.—Permits made out in names of 
third parties.—Upon a conviction under section 22 of 
(Madras) Act IIL of 1864, for conveying liquor with- 
out valid permits, it appearing that the defendants 

roduced permits by the talook abkari renter, cover- 
ing the amount of liquor which was being con- 
veyed, but made out in the names of third parties who 
were not present when the liquor was seized, but on 
whose behalf the liquor was at the time of seizure be- 
ing conveyed,— Held that the permits were valid, and 

the conviction was bad. ANONYMOUS 
(6 Mad., Ap., 20 


I. L. R., 5 Mad., 137 
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MADRAS ABKARI ACT, III OF 1864, 
8. 223—continued. 


. oo [Possession of toddy by ser- 
vants.—The servants of an abkari renter of certain 
villages were convicted under section 22 of Act ILI of 
1864 (Madras) for conveying three measures of toddy 
without a permit from one of the suid villuges to the 
shop of the renter. He/d that the conviction was 
illegal. QUEEN v, PATTACHI 

(I. L, R., 7 Mad., 161 


: and V of 18798, 8s. 23.— Con. 
fiscation of boat used for carrying liquor without per - 
mit.—Neither under the provisions of the Madras 
Abkari Act nor under the provisions of the Abkari 
Ainendinent Act, 1879, is un order by a Magistrate con- 
fiscating «a boat used for carrying liquor without a 
valid permit, legal. The Collector alone can conftis- 
cute. QUREN v. PERIANNAN. QUEEN o, NARAINA 

(I. L. R., 4 Mad., 241 


ss. 23, 26, and s. 17.— Confiscation 
of animals,—Although a Magistrate may not confis- 
cate animals under section 23 (a) of the Madras Abkari 
Act, yet the proceeds of whatever has been contis- 
cated by the Collector under section 17, including 
animals, would be available for distribution in the 
manner prescribed in section 26 (6). QUEEN ov. 
SAKIYA é I. L. R., & Mad., 187 


—_—————- 8. 25, and V of 1879, s. 26 (b).— 
Not producing license.—The offence, under Madras 
Act III of 1864, section 25, of not producing, when 
called upon by the Police, a liquor license, is not one 
for which a Magistrate may proceed under section 
26 (6) of Madras Act V of 1879. QUEEN ov. Vasan- 
TAPPA . : g . LL. R. 4 Mad,, 231 


— Police officer.— Village police- 
man —Afohatad.— The term “ police officer’ used in 
section 26 of the Abkari Act (Madras Act ILI of 1863) 
includes a mohatad or village policeman. QUEEN- 
EMPRESS v. SESHAYA I. L. R., 9 Mad., 87 


—_———— 8, 82,— Non-payment of penalty.— 
Where it appears that ufter distress and sale w penulty 
imposed under section 21 of the Madras Abkari Act, 
1864, cannot be recovered, and the penalty is not 
paid, the Court may commit the offender to the civil 
jail under section 32 of the Act. QUEEN v. CHAK- 
RASAHU . . LL. R., 7 Mad., 185 


MADRAS ACT—1858—I. 


Labouring classes.— Forced labour. 
—Persons who habitually engage in manual labour, 


although they may at the same time be employers of. 


labour, are included in the term “ labouring classes ”’ 
used in section 2 of Act 1 of 1858 (Madras). Quszn 
v. Murru Reppt ; I. i. B., 8 199 
185698—ZXX1IV. 

See Mapras Pouce Act, 1859. 


1860—XX VITT. 
See Mapgas Bocnpary Act, 1860. 
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MADRAS ACT—1860—ZXXVITI, s. 25. 


See Covkt Frexs Act, sou. II, arr. 17 
cr.l, . LL. R., 4 Mad., 204 


1863—I. 
See CONTEMPT OF CoURT— PENAL CopR, 
gs. 174  . . 4 Mad. Ap., 51, 62 
1863—IV. 
See MUNSIF, JURISDICTION OF— 
(2 Mad., 83 
3 Mad., 389 
4 Mad., 149 
1864—IT. 


See LANDLORD AND TRNANT ~MIRASI- 


DARS, I. L. R., 1 Mad., 205 
See MADRAS ABKAR! Act, ITI oF 1864, 
8.10, . LL. RR. 7 Mad., 484 
See MADRAS REVENUE KrcovERY ACT, 
1864 
1864—TITTI. 
See MaApkAS ABKARI ACT, 
186e6—ITI. 


See MAGISTRATE, JURISDICTION OFP—SPE- 
CIAL ACTS—Mapnas Act III or 1866. 
(I. L. R., 1 Mad, 223 

I. L. R., 2 Mad., 161 


4 Mad., Ap., 54, 64 
7 Mad., Ap.,-6 

1865—V. 
See FINE : 3 Mad., Ap., 9 





1865—VII (Water Cess Act). 


See Mapuss Rent Recovery Act, 1866 
[Z. L. R., 7 Mad, 182 


1866—VITI. 
See Mavkas Rent Recovery Aor, 1868. 


See REGISTRATION AcT, 1877, 8. 17. 
(7 Mad., 234 


1865—X. 


See Rigut or Surr—Svlits aGAtnsrt Mount. 
CIPAL OFFICERS , 3 Mad., 370 


s. 108.— Slaughter-house, Using place 
as.—Slaughtering # sheep in one’s own premises 
for one’s own private use is not an offence under sec. 
tion 108 of Madras Act X of 1865. Anonymous 

(6 Mad., Ap., 18 


————_ «. l4—Continuing of offensive 
trade in premises already used.—The continuing of 
offensive trades in premises already used is not an 
offence under section 114 of Madras Act X of L866. 
The section only applies to the fresh dedication of 
premises to certain offensive trades. ANONYMOUS 
{5 Mad., Ap., 16 
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MADRAS ACT—1866—I. 
See Cantonment Aor (Manpras Act I 


or 1866) . ‘ Mad., Ap., 15 
(LL. R., 8 Mad., 428 

See CANTONMENT MAGIATRATE. 
[I. L. R., 8 Mad., 350 


See Hicu Court, JURISDICTION or— 
Hien Court, MapRaAs—CrIMINAL. 
3 Mad., 277 


(eee 1866—TIV. 


See Riaut or Surr—OrrFice or Emorv- 
MENT , . LL.B. 8 Mad., 249 


1867—IX. 
See Mapras Munyorrar Act, 1867. 


1869—ITT. 


See CONTEMPT OF CovURT. 
[6 Mad, Ap., 238 


























6 Mad., Ap., 44 
7 Mad., Ap., 10, 11 
I. L. R., & Mad., 377 
iL. BR. 7 Mad, 197 
1871—ITI. 
See MApRAs TOWNS IMPROVEMENT ACT, 
1871. 
1871—TIV. 
See Mapras Locai Funps Act, 1871. 
(1.1L. R. 6 Mad, 37 
: 1873—ITI. 
See Mavras Crvrt Covers Act, 1873. 
See Mapras Municrrat Act, 1878. 
See Mapras ABKARBI ACT, 88, 22 any 25. 
1ss3—I. 


See Saut, ACTS AND REGULATIONS RELAT- 
ING TO—MADRAS. 


See Mapras Forest Act, 1882. 











a. 10. 
See VALUATION OF SUIT—APPRALS. 
(i. L. R., 8 Mad., 33 
1884—IL, 
See Mapras Mrunicrpat Act, 1878, as. 
108, 105 I. i. R., 8 Mad., 438 
1884—IV. 
See Mapras Distrricr MUNICIPALITIES 
Act, 1884. 
1885—I, 





See Mapras Pourcy Act, 1859, 8. 48. 
(LL. R., 9 Mad. 167 
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MADRAS BOAT RULES, 


Act IV of 1843.—Act IX of 1846.— 
Jurisdiction of Magistrates.—Liability of owner 
under rule 7.—Burden of proof.—Under Act 1X of 
1846, the Madras Government is authorised to make 
in respect of ports in the presidency such regulations 
for the management of boats and such other matters 
as are provided for by Act IV of 1842 in respect 
of the Madras roads, being similar in principle to the 
provisions of the said Act, but varying in detail 
as local circumstances may require. Act 1V of 1842, 
section 24, empowers a Justice of the Peace of the 
town of Madras to hear and determine all pecuinary 
forfeiture and penalties had or incurred under or 
against that Act. Held that it was competent 
to the Government of Madras to provide that cases 
cognisable under the rules passed in accordance with 
Act 1X of 1846 should be heard and determined by 
Magistrates not being Justices of the Peace. Under 
rule 7 of the amended rules for the better manage- 
ment of boats, &c., plying for hire at the out-ports 
of the Madras Presidency, dated 1st October 1867, 
the owner of a bout is liable to fine on proof of his al- 
lowing his boat to ply without the requisite comple- 
ment of men. Held that, where it, was proved that 
a boat was plying without its proper crew, the 
absence of proof by the prosecutor that the owner 
was aware of the fact was no bar to his conviction. 


In BE RoutrnaxonnI . LL. R. 9 Mad, 431] 





MADRAS BOUNDARY ACT (XXVIII 
of 1860). 


See Act XXVIII oF 1860. 
[I. L. R., 1 Mad., 192 
LL. R., 7 Mad., 380 


L 8. 35.—Appeal.—Limitation— 
Special extension of time for appeal.—Under section 
25 of the Boundary Act (Madras Act XXVIII of 
(1860), the decision against which an appeal is allowed 
in the form of a regular suit is the original decision 
of the settlement officer, and not that of his superior 
passed on revision; and unless time is extended by 
the Governor in Council, the appeal must be brought 
within two calendar months from the date of the ori- 
ginal decision. The provisions of the exception to 
section 5 of the Limitation Act, 1871, do not apply. 
Tarr SING v. VENKATARAMIER 

I. L. R., 3 Mad., 92 








2. ——————— Limitation.—Procedure,— 
Under section 25 of Act XXVIII of 1860 (Madras 
Boundary Act), which limits the time within which 
a suit may be brought to set aside the decision of a 
settlement officer to two months from the date of tie 
award, time will not begin to run until the date 
on which the decision is communicated to the parties. 
As the settlement officer is required to take evidence 
before coming to a decision under section 25, a deci- 
sion based upon the report of a subordinate vitiates 
the whole proceedings and is not binding on the 
parties. ANNAMALAI CHETTI v. CLORTE 


(IL BR, 6 Mad. 189 
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MADRAS CIVIL COURTS ACT, 1878. 


See MuNsi¥F, JURISDICTION OF— 
(LL. R. 8 Mad. 308 


See VALUATION oF Suit—SvITS. 
{[1l. L. R., 4 Mad, 339 


s. 12, 


See EXECUTION OF DECREE—~TRANSFER OF 


DECREE FOR ExecorTion, &c. 
(I. L. R., 7 Mad., 897 


See VALUATION OF SuIT—SvITS. 
fl. L. R., 5 Mad., 284 
I. L. R., 8 Mad., 235, 384 





8. 13. 
See VALUATION OF Surt——-APPRALS. 
[7 Mad., 356 


See VALUATION OF SuIT—Sv!rTs, 
(lL. R., 4 Mad., 314 





s. 14. 


See VALUATION OF Suit-—Solts. 
{Il. L. R., 5 Mad., 284 





MADRAS DISTRICT MUNICIPALITIES 
ACT. 


Procedure to compel payment of taz. 
— Distress.—Under section 103 of Act IV of 1884 
(Madras), a prosecution for default of payment of tax 
cannot be instituted unless the tax cannot be recovered 
by distress and sale of moveable property of the de- 
fuulter as provided in that section. QUEEN-EMPRE&S 
r. O’ SUAUGHNESSY . =LL.R., 9 Mad., 429 





MADRAS FOREST ACT. 
ss. 2, 43.— Rules 10, 13, 23.—Logs 


permanently fastened to a building cease to be timber. 
—The accused were convicted of removing “ timber ”’ 
vested in the Forest Department, and the convicting 
Magistrate ordered it to be confiscated, Held that, 
haying been already permanently fastened to a build- 
ing, it had ceased to be timber within the meaning of 
section 2 of the Forest Act, and the order for confis- 
cation was illegal, QUEEN-EMPREss v. KETHIGADU 








(I. L. R., 9 Mad., 373 
s. 10. 
See VALCATION OF Suit — APPEALS. 
(LL. R., 8 Mad., 22 


MADRAS LOCAL FUNDS ACT (IV of 
187 


——_—_——— Tolle where leviable—Under the 
Local Funds Act (Madras Act IV of 1871) tolls are 
only leviable at toll-bars, and tolls are not leviable on 
carta which enter a circle by a public road on which 
there 18 no toll-bar. Qua@re,—Whether toll would 
not be leviable on a cart approaching a toll-bar, aud, 
to evade payment, making a detour otberwise than by 
a road available to the public. GOVINDARAJULU ». 


LaksHUMAN . ; . Lui.k. 6 Mad, 37 
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MADRAS MUNICIPAL ACT. 
— IX of 1867, 8. 142.—President 


of Municipality, Discretion of, to grant licenses.— 
The President of the Municipality has a discretion to 
grant or withhold a license under Act IX of 1867, 
section 142, His exercise of that discretion does not 
render him liable to an action. Moonss UMMAH 0. 


MUNICIPAL COMMISSIONERS FOR TOWN OF MavpRAS 
{8s Mad., 161 


V of 1878, ss. 108, 105, sch. A, 
class L—Act I of 1884, ach. A, class I.—Profee- 
sional taz.—Half-yearly payments.—Although the 
tax levied on professions under section 103 of the City 
of Madras Municipal Act, 1878, is described as a yoarly 
tax, a half-yearly liability is incurred in respect 
thereof by the tax-payer. WW. having beon assessed 
under class 1, schedule A of Act V of 1878, Madras, 
to profession tux at the yearly rate of R150, paid a 
moiety thereof for the first half of the year 1884 as 
routed in section 105 of the said Act. When the 
tax for the second half-year became due, Madras Act 
I of 1884 had come into force, and W. was assessed for 
the second half of the year under class I of schedule 
A of that Act at 2125, being a moiety of the yearly 
tax on the same class. He/d¢ that the assossinent was 











legal. WILSON v. PRESIDENT, MUNICIPAL CoMMIB- 
SION, MADRAS ; . LLR., 8 Mad., 420 
1, 8. 119.—Place of public worship. 





—Feeding Brahminsa.—A building used in whole 
or in part for purposes other than those of public wor- 
ship is not exempt from taxation under section 119 of 
the City of Madras Municipal Act, 1878. ‘The feed- 
ing of Brahmins is not an act of public worship with- 
in the meaning of that section, Tuamuu CHErtr 
SUBRAYA CHETTI v. ARUNDEL 

LL. R., 6 Mad., 287 


23. -——_—_—__-—__ and es. 120, 123.— Waste 
land.— Taxr.—Section 123 of the City of Madras 
Municipal Act, 1878, which defines the annual value 
of a house, building, or land, for the purpose of taxa- 
tion under the Act, has no reference to the alternative 
given to the President by section 120 to levy a fixed 
annual tax (not exceeding R4 por ground) on lands 
unappropriated to any building, or occupied by native 
huts with their appurtenances. ANMED UNNIs8A 
BeGamM Sanipa v. ARUNDEL . 1. L. R., 7 Mad, 68 


—————— 8. 192, Case referred under.— 
Right of Municipal Commissioners to levy water taw. 
—Condition precedent.—Independent puwer.—Con- 
struction of atatutes.—The Madras Municipal Act is 
nota “ private” Act, When a public body is entrusted 
by the Legislature with the duty of making public 
improvemeuts, aud powers arc entrusted to it for 
such purpose, those powers will not be subject to 
restrictive construction though they interfere with 
private rights. A statute is uot to be construed like 
a contract. The power to impose a tax is not con- 
tractual and needs no correlative right. An equi- 
table construction is not permissible in a taxing 
statute where it is possible to adhere to the words of 
the statute. B, resided within the City of Madras 
and occupied premises within a division or district of 


the city in which no water bad been introduced by 
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MADRAS MUNICIPAL ACT, sas. 
Oase referred under—continued. 


the Municipal Commmissioners. The Commissioners 
levied a water tax on #. in respect of his premises. 
B. appealed under section 189 to the President and 
two Commissioners, who decided that he was liable to 
pay the tax. On 4 case stated to the High Court it 
waa held by Innzs, J,, and Murrusami Arya, J. 
“KEENAN, J., dissenting), that upon the true construc- 
tion of the Act (V of 1878) the right of the Commis- 
sioners to levy the water tax was independent of the 
Inty imposed upon the Commissioners to supply 
water. BRANSON eo. MUNICIPAL COMMISSIONERS, 
MADRAS : I. L. R., 2 Mad., 362 


8. 4338.— Water rate.—Liability of 
Commissioners to a suit for compensation for not 
supplying water and collecting rate-—By the pro- 
visions of the City of Madras Municipal Act, 1878, if a 
water rate is levied by the Commissioners, they are 
bound to supply water for house service to every rate- 
payer who desires and provides the necessary works to 
connect his premises with the main, which ought to 
be within 150 yards of hia premises, and the rate- 
payers are bound to pay water rate whether or not 
they avail themselves of the privilege of house ser- 
vice. If the Commissioners do not perform this duty, 
the rate-payer has a remedy by action and may 
recover compensation, either under the provisions of 
section 433 (which provides that a person aggrieved 
by tho failure of the Commissioners to do their 
duty may bring his action, and the Court may either 
direct the duty to be performed “ or make such order 
as to the Court may seem fit’) or under those of the 
Statute of Westminster, Semdle,—If the Court does 
not order the execution of the works under section 
438, the only other order it could make would be an 
order for reasonable compensation. The Legislature 
intended the water rate to be a payment for a benefit 
conferred, and the tax should not be levied till water 
can be supplied. If in part of the city the Commis- 
sioners are able to supply water and desire to obtain 
at once a return for their works, they should apply to 
the Government to exempt the rest of the city from 
the operation of the Act. MuyicipaL CommMis- 
SIONERS, MADRAS, v. BRANSON 

(I. L. R., 3 Mad., 201 


MADRAS POLICE ACT, XXIV OF 1859, 
s. 10. 


See 8. 44 . ‘ ‘ 


s. 44, 


See REVISION — CRIMINAL CASES — Evt- 
DENCE AND WITNESSES, 
[6 Mad., Ap., 45 


192, 


6 Mad., Ap., 31 





1. ————- and s. 10.— Sentry going 
to sleep on duty.—Ceasing to perform dutres —Ac- 
cused, a police constable, was convicted under sec- 
tion 44 of Act XXIV of 1859 of ceasing to per- 
form the duties of his office. The evidence showed 
that he had gone to sleep while posted as a sontry 
over the juil, Held that the accused was not guilty 
of the particular species of offence of which he was 
convicted ; he was, however, guilty primd fucte under 
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MADRAS POLICE ACT, XXIV OF 1859, 
8. 44 and s, 10—continued. 


the section. Going to sleep while on guard is an 
offence punishable under section 10 ANONYMOUS 


(6 Mad., Ap., 31 


2. ——_——__————- Sentry going to sleep on 
duty.— Accused, a police constable, was on duty at 
the outer gate of a central jail. Quitting his post 
beside the gateway and leaving the gate open, he went 
to sleep outside. For this violation of duty he was 
convicted and sentenced under section 44 of Act 
XXIV of 1859. Held that the conviction was legal. 
ANONYMOUS , ; j 7 Mad., Ap., 7 


3. ————_——_———- and sz. 8, 10, 11.— Pillage 
kavalgars.—Section 44 0f Act XXIV of 1859 applies 
only to police officers enrolled and appointed in the 
manner prescribed in sections 8, 10, and 11 of the Act. 
Village kavalgars not being so appointed, are not 


‘punishable under section 44. ANONYMOUS 


[7 Mad., Ap., 4 


s, 48. 


See JURISDICTION OF CRIMINAL CouURT— 
Ecrorean Britisn Supsercts. 
[6 Mad, Ap., 25 
See SENTENCR~—IMPRISONMENT. 
(5 Mad., Ap., 35 


See SunTENCE — IMPRISONMENT — IMPRI- 
SONMENT AND FINE. 

(7 Mad., Ap., 22 

3 Mad., Ap., 9 


1 ——__—_—_—- Spreading fishing-nets hy the 
side of public thoroughfare.—To spread fishing-nets 
by the side of a thoroughfare in a town is not an 
offence punishable under clause 8, section 48 of Act 
XXIV of 1859. QuEEN v. Kn aver Morpin 

(I. L. R., 4 Mad, 2385 


2. Power of Local Govern- 
ment to define “ town.”—There is no Act of Legis- 
lature which empowers either the District Magistrate 
or the Local Government to define a “town” for the 
purpose of section 48, Act XXIV of 1859, ANnony- 
MoUs. : i d . 6 Mad., Ap., 34 


3... —_—_——————_ Reckless riding in streets 
— Riding unt: ained bullock.— Accused was convicted 
under clause 1, section 48 of the Police Act, XXIV of 
1859. The facts found were that he rode an un- 
trained bullock, which he could not control, in the 
public street. Held that the evidence warranted the 
conviction. ANONYMOUS . . 7Mad., Ap. 10 


4, Madras Act I of 1885.— 
Dung-heap kept in a town.— By clause 5 of section 
48 of Act XXIV of 1859 (Madras), as amended 
by Act T of 1885 (Madras), any person who, within 
the limits of a town, “ throws or lays down any dirt, 
filth, rubbish, or any stones or building materials; 
or who constructs a cow-shed or stable without the 
bounds of any thoroughfare, or who causes any offen- 
sive matter to run from any dung-heap into the 
street” is punishable. 4. was convicted and fined 
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MADRAS POLICE ACT, XXIV OF 1850, 
8. 48—continued. 


for having kept a manure-heap in a town, but not in 
astrect. Held that the conviction was bad. QUEEN- 
EMPRESS vp. APPATHORAY . I. L. R., 9 Mad, 167 


8. 50. 


See MAGISTRATE, JURISDICTION OF—SPE- 
CIAL Acts—Mapras Act lil oF 1865. 
[4 Mad., Ap., 54 


MADRAS REGULATION—1802—II. 


See CASES UNDER LIMITATION—STATUTES 
OF LIMITATION—MADRAS REGULATION 
II oF 1802. 


See LimitaTion Act, 1877, ant. 149. 
[I.L. R.,9 Mad, 175 


—— 8.17. 


See EnGLisn LAW—EQTITABLE Morr. 

GAGE . 9 Moore’s I. A., 308 
III, 8. 6. 

see OATH . ; . 4Mad,, Ap, 3 


See Oatus Aot, 1873, 8. 11. 
{1.L. R., 2 Mad., 356 


XVII, s. 3. 
See REGISTRATION MADRAS REGULATION 





XVII oF 180z—. 2 Mad., 108 
xxXV. 
See COLLECTOR : . 8 Mad., 35 


See GRANT—CONSTRICTION OF (JRANTS. 
[1. L. R., 9 Mad., 307 
ILL. R., 3 Mad., 234 


See JURISDICTION OF CIVIL CotrT—KeE- 
GISTRATION OF TkNUKES . 3 Mad, 35 


See Mavras Renr ReEcovERY Act, 1865. 
[1.L. R., 8 Mad., 351 


See Tax. I. L. R., 9 Mad.,, 14 

1, ————-—  KXV.— Mad, Reg. XXXT of 
1802, Rights of zemindars under,— Proprietary pox- 
session.— Construction of statule.— Preamble.—The 
affirmative words of Madras Regulation XXV_ of 
1802, section 2, the preamble thereto forming no part 
of the enactment, did not either give to or take away 
from the former owners of lands, not permanently 
assessedl, any rights which they then had. It merely 
vested in all zemindars an hereditary right at a fixed 
revenue upon the conclusion of the permanent asscas- 
ment with them. The words “ proprietors of lands” 
as used both in the Bengal Code of 1793 and in the 
Madras Code of 1802, have a technical signification. 
They refer to ‘‘zemindars, independent talookdars, 
and others, who pay the revenue assessed upon their 
estates immediately to Government.” So also the 
words “ proprietary possession,” in the recital of Re- 
gulation XXV of 1802, mean the possession of a 
person who is a proprietor according to the technical 
meaning of the term. Acccrding to the true con- 
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MADRAS REGULATION—1602—XXV— 


continued. 


struction of Madras Regulations XXV and XXXI of 
1802, the Legislature recognises the right of private 
property, and does not assert a right on the part of 
Govermment to deprive or dispossess zemindars in 
their lifetime, or their heirs after their deaths, in- 
dependently of any considerations connected with the 
realisation of the public revenue. It provides for the 
protection of the revenue from invalid lakhiraj 
grants, and for the mode of trying the validity of the 
titles of persons claiming to hold their lands exempt 
from the payment of revenue. OOLAGAPPA CaEgTty 
v. ARBUTHNOT. COLLECTOR OF T'RIOHINOPOLY »¥. 


LEKHAMANL. PEDDA AMANI 0. GEMINDAR OF MA- 
RUNGAPORE .14B.L. R., 115: 31 W. R., 358 
(L. R. 11. A. 268, 282 

2. Alienation by zemindar.~ 


Limitation.—In a suit brought by a zemindar to re- 
cover either assessment at the rate of 25,000 per 
amin, or a perguonah, part of the plaintiff's zemin- 
dari, the defendant pleaded that he had held the per- 
gununah as his own before and ever since the Per. 
manent Settlement, and that the claim was barred b 
both Regulation XX V of 1802 and Act XIV of 1859, 
The lower Court overruled both pleas: the first, be- 
cause it held that, under Regulation XXV of 1802, 
the zemindar’s title could not be questioned; the 
second, because it considered that the decision in a 
former suit (that the /aches of the zemindar could 
not prejudice his successor) prevented the appli- 
cation of the statute, on the ground of subsequent 
hostile possession, and that the plaintiff had had 
twelve ls from the time he came into possession 
in which to bring the suit. edd, first, there was no- 
thing in the Regulations relating to the Permanent 
Settlement showing an intention to affect rights of 
property in existence at the period of their being 
passed ; secondly, that the decision in the previous suit 
could not be followed in the present case in which 
the claimant was the grandson of him against whom, 
as to property of a uormal character, the statute 
would nave begun to run, Kiishna Devu Garv 
v. RAMACHANDRA DEVU MAHARAJULU (iaRU 


(8 Mad., 153 


3. Settlement.— Mistake in 
seltlement papers.—Grant by emindur before 
Lermanent Settlement, —Tenants are not concluded by 
# inistake in settlement papers, nor does Regulation 
XXY of 1802 provide for forfeiture of rights by parties 
who by carelessness or accident allow their land to 
be misdescribed in xettlement proceedings. It was 
doubted whether grants made by a zemindar before 
the Permanent Settlement were, or were not, binding 
on his successors,—their Lordships’ minds inclining 
strongly to the affirmative side of the alternative, but 
as the question was not raised in the Courts below, 
it was not considered to be open to the appellants in 
the apyral to the Privy Council.  VynicoHerua Raz 
Bauavoork 0. NADMINTI BAGAVAT Sastur 

[26 W. RB. P.C.,8 








4, - ————— Alienation of proprietary 
rights. --Kegulation XXV of 1802 strictly restrains 
the alcnations of proprietary rights except in 
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MADRAS REGULATION—1802—xxV— 


contenued. 


manuer therein provided, and invalidates a disposal 
or transfer of such rights as against the Government 
and the heirs and successors of the proprietor mak- 
ing the disposal or transfer. Semble,—Such aliena- 
tion would be valid against the proprietor himself. 
A permanent lease is as much within the operation of 
Regulations XXV and XXX of 1802 as an absolute 
transfer by gift or sale. SuBBARAYULU NAyax v. 
Rama Repvi . Z : : . 1 Mad., 141 


lL ———— 8. 8.— Perpetual lease.— Transfer. 
—A perpetual lease of a distinct portion of a zemin- 
dari is not a transfer within the meaning of section 
8, Regulation XXV of 1802, Madras Code. VEN- 
CATASWARA NAICKER v. ALAGOOMOOTTOO SERVAGA- 
REN . 4 W.R., P. C,, 738: 8 Moore’s I. A., 327 


en Alienation by cemindar.— 
Limitation.—Whoere a zemindar alienated a part of 
the zomindari, and the terms of the Regulation XXV 
of 1802, section 8, were complied with,—Held 
(Hotioway, d., dissentiente) that the alienation was 
invalid against the plaintiff, the grandson of the ze- 
mindar, Held also by the wi ole Court that the de- 
fendant and his father having held the land for a 
lengthened period on a claim of right, the plaintiff's 
suit was barred by the Statute of Limitations. ALI 
SalB v. SANYASIBRAZ PEDDADALIYARA SIMHULU 

[38 Mad., 5 


See Seta RaMA Kristna RAYUDAPPA RANGA 
Rao o. JaGUNTI SITAYAMMA GARU 
(3 Mad., 67 


3. Right of grantee of pro- 
prietor against purchaser from his successor.—A 
zanindar granted part of his zemindari absolutely 
and died. His grantee was then dispossessed by a pur- 
chaser from his successor. Held that, as the condi- 
tions specifled in Regulation XXV of 1802, section 
8, had not been observed by the former zemindar, 
the grant was vuidable on the determination of his 
interest, and that consequently the disposition was 





legal, PITCHAKUTTIOHETTI v. PONNAMMA NaAt- 
OHLYAR ‘ ; gor - 1 Mad, 148 
4, Alienation not registered.— 





Permanent lease.—A permanent lease of a village in 
a muttah by the muttahdar (plaintiff’s father) was 
held to be not invalidated by section 8 of Kegulation 
XXV of 1802, although the lease had not been regis- 
tered as required by that section. Subarayalu Nayak 
v. Rama Reddit, 1 Mad., 141, overruled. KonpaPpPa 
Naik vo. ANNAMALAY CHETTY . &Mad., 306 


—_————————— Permanent lease by zemin- 
dar.—A perpetual or permanent lease at a low fixed 
rent, made by a zemindar who obtained the zemin- 
dart by self-acquisition, was binding upon the zemin- 
dar‘s successora, although the instrument was not re- 
istered under Regulation XXV of 1802, section 8. 

UTTU Vinan CuErry v. KattaMa NaTCHIYAB 
[4 Mad., 463 


8. 11.— Srotriyamdar.—Suit to dismiss 
karnam.—Under Regulation XXV of 1802, a sro- 
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MADRAS REGULATION~—1802—ZXV, 
8. ll—continued, 
triyamdar cannot sue for the dismissal of the karnam 


of his village. THurGA RamMACHANDRA Rav v. 
APPAYYA. ° ° . LL. B. 7 Mad, 128 





1802—X<X VII. 
See REsSUMPTION—ErF¥FECT oF RESUMP- 
TION ‘ . ‘ 8 Mad, 59 
XXVIII. 





See Smatt Cause Court, Morvussizr— 
JUKISDIOTION—RENT . 3 Mad., 22 


XXIX.— Karnam.— Incapa- 
city of next heir.— Minority. — Appointment by 
landholder of successor without proof before Zillah 
Court of incapacity of heir.—A karnam in a zemin- 
dari village having died leaving a minor son, the 
landholder appointed the brother of the late karnam 
to the office. Ina suit brought by the son, after at- 
taining majority, to establish his right to the office 
and to recover its emoluments,— Held that, under the 
provisions of Regulation XX1X of 1802, he was not 
entitled to recover. Section 7 of the Regulation 
provides that in filling the office of karnam, the heirs 
of the preceding karnam shall be chosen by the land- 
holders, except in cases of incapacity, on proof of 
which before the Judge of the zillah the landholders 
shull be free to exercise their discretion in the nomi- 
nation of persons to fill vacancies. Zfeld that, where 
the incapacity arose from minority about which there 
was no dispute, an appointment by landholder, made 
without proof before the Court of the incapacity of 
the heir, was valid. VENKATANARAYANA v. SUBBA- 
BaxUDU. ‘ LL, R, 9 Mad, 214 


8s, 7.— Heirs,’ Meaning 
of.—The word “ heirs ”’ in section 7 of Madras Regu- 
lation XXIX of 1802 means “ persons who, in the 
event of death, would inherit from the preceding in- 
cumbent.” ARUMUGAM PILLAI v. VISAYAMMAL 

(I. L. R., 4 Mad, 338 








—— sl“ Heirs of preceding 
karnam.”’—The words “the heirs of the preceding 
karnam,” in section 7 of Regulation XX1IX of 1802, 
mean his next of kin according to the order of suc- 
cession of several grades of legal heirs, and not heirs 
in the order of succession to undivided divisible 
ancestral property. KRBISHNAMMA v. Para 

(4 Mad., 234 


3. ————————— The office of karnam 
in a zemindari village having been held by three 
brothers jointly in hereditary rights, the zemindar, on 
the death of one brother, did not fill up the yacancy, 
considering that the work could be well conducted by 
the two survivors. On the death of the survivors 
their sons succeeded to the office. The zemindar 
subsequently desiring to re-appoint a third karnam, 
nominated an outsider to the joint tenancy of the 
office. Held that, as there were heirs of the last 
holders in existence, the appointment was invalid. 
VBENKaYYa &. SUBBARAYUDU 

{L L. R., 9 Mad. 283 
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MADRAS REGULATION—1802—XxxX. MADRAS REGULATION—1804—V— conti. 


See LANDLORD AND TENANT— LIABILITY 





FOR RENT, F . 1 Mad, 59 
See LEASE—CONSTRUCTION. 

[6 Mad, 164, 175 

See MaDRAS REGULATION XXV oF 18U2. 
{1 Mad., 141 

1802—-XXXI. 

See MapkA8S KEGULATION XXV oF 1802. 

{14 B. L. R., 115 


1802—XXXTV. 


See Hinpv Law—Usvury .6 Mad., 400 
[1 Mad., 5 


L Lladarwara mortgage in 
South Canara,— Lease.— Madras Regulation XXXIV 
of 1802, which applies to usufructuary mortgages 
executed before the passing of Act XXVITE of 1890, 
does not apply in the case of an iladarwara mort- 
gauge in South Canara, which, securing to the mort- 
gasce the use and occupation of the land for a long 
term, amounts to a lease of the property for the term 
apreed upon. PERLATHALL SuBbBA Kav v. MAn- 
KUDE NAHAYANA . : I.L. R., 4 Mad, 113 


2. ———_——_————. Mortgages where redemp- 
tion is allowed at the end of any year.— An instru- 
ment of mortgage whereby Innd is made over to the 
mortgagee for cultivation, and # grain rent estimated 
at a certain quantity is to be retained yearly in Jieu 
of interest, with a condition that on the eapiry of any 
year the mmortgage might be redeemed and possession 
recovered on payment of the principal, falls within 
the purview of Kegulation XXAIV of 1802. Pes la- 
thatl Subba Kau v. Mankude Narayana, Ll. L. k., 
2 Mad, 113, distinguished. Tiprayya Hoa v., 
VENKATA : ; I. L. R., 6 Mad., 74 


3. — ——————-._ Mortgage by way of condi- 
tional sale.--Mahomedan mortyagor.—In 1332 
Mahumedan mortgaged certain Jand with posses- 
sion, on condition that, if the money lent was net 
repaid within cight years, the land should be enjoyed 
by the mortgagee after that period as if conveyed by 
sule. In 1883 4 suit was brought to redeem. eld 
that the title of the mortyagee became absolute by 
virtue of the terms of the contract on default of pay- 
ment within the time specified. The ooligation cast 
by Kegulation XAXLV of 1802 upon a mortgagee to 
account for protits does not prevent a mortgaye by 
way of conditional sule from becoming, after the 
period for redemption has elapsed, an absolute sale 
where uo account has been rendered by the mort- 
gagee. The rule laid down in Lattabhtramier’s case, 
13 Moore’s I. A., 560, applics to a mortgage exc- 
cuted by a Muhomedan, MALLIKARJUNUDTU ov. 
MALLIKARJUNUDU . . LR, 8 Mad., 185 


1803—IX, s. 55. 


See JURISLICTIUN OF CIVIL CouRT—RE- 
VENUS. . OL. R., 1 Mad, 89 


1804-—V. 
See Distrgicr JuvGE, JURISDICTION OF— 











[J. L. B, 6 Mad, 187 | 
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See GUARDIAN—APPOINTMENT, &O. 
(I. L. R., 6 Mad., 187 


See LiIMiTaTION Act, 1877, 8, 10. 
[I. L. R., 5 Mad., 91 
See SALR IN EXECUTION OF DkCREE— 
DECREES AGAINST REPRESENTATIVES, 
{I. L. R., 5 Bom., 14 


See SENTENCE—IMPRISONMENT<IMPRIS« 
ONMENT IN DEFAULT OF FINKE. 
(1. L. R., 4 Mad., 335; & 335, note 


s. 18. 


See SALT, ACTS AND REGULATIONS RELAT. 
ING TO—, MADKaAs. 

I. L. R., 3 Mad. 17 

a .L, &., 1 Mad., 378 


1808—VIT. 


See LIMITATION ACT, 1877, 8. 10. 
(1. L, R., 5 Mad., 91 


1816—IV. 


See CONTEMPT oF CocrtT—PeNAL Copr, 
8.17% . . LL. Rk. 6 Mad, 249 


See District Juvuk, JURISDICTION or— 
[I. L. R., 2 Mad., 336 
I. L. R., 6 Mad., 222 


See EXECUTION OF DEcRRKE—MODK OF 
EXECUTION—GENERALLY, &O. 
{[I. L. R., 9 Mad., 378 


See LIMITATION Act, 1877 8. 6. 
(I. L. R., 9 Mad. 118 


See Munsi¥, JURISDICTION OF— 
I. L. R., 7 Mad., 220 
-L. R., 8 Mad., 500 


See SMALL Cause Cutrt, Morussit— 
J UKISDICTION— GENEHALLY. 
[5 Mad., 45 


See SUBORDINATE JUDGE. 
[1.b. R., 5 Mad. 222 
See TRANSYER OF CIVIL CASE—CENERAL 
CASES . . LL. RB. 8 Mad, 600 
See VALUATION OF SUIT—SUITH#. 


[6 Mad, 151 


__ 1816—V.—s. 17.—Vukeel’s feos 
befure village punchayats,—Section 17 of Regulation 
V of 1816 has not been repealed by subsequent 
GUPALU 0, VENKATADOSS 


[1. L. R., 7 Mad, 562 


1816—VI, s. 8. 


See MAGIsinaAtre, JURISDICTION 
COMMITMENT TO S¥ss10N8 Covrt, 


[7 Mad., 182 


OFr— 


s. 27. 
See OaTH . 





. 4Mad., Ap, 38 
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MADRAS REGULATION—1816—VIL. MADRAS REGULATION—1818—VIII. 


See Pancuayat .1. L. R., 8 Mad., 569 


1816—XI, 


See MAGISTRATE, JURISDICTION OF—SPE- 
cra, Acts—Mapras REGULATION IV 
oF 182) . LR. 5 Mad, 268 


a. 10. 


See MAGISTRATE, JURISDICTION OF—SPE- 
o1AL AOts—Mapkas Reeauuarion XI 
or 1816 ‘ . & Mad. Ap. 33 


ee — Mussulman, Sictus 
of.—Punishment in stocke-—A Mussulman is not of 
the lower castes of the people punishable, under sec- 
tion 10 of Madras Regulation XI of 1816, by confine- 
ment in the village stocks. QUBEN v. Nabr SAHEB, 

[I. L. R., 6 Mad., 247 








1816—X1T, 


See COLLECTOR. . 4 Mad., Ap., 1 
(LL. R., 8 Mad., 569 


See MapRas REGULATION V OF 1822. 
[1 Mad., 280 


See Pancuayat .I. L. R., 8 Mad., 569 


1816—XTTT. 


See StAMP—MapDrRasS REGULATION XIII 
or 1816, . LL. RB. 7 Mad., 440 


See VPLEADER—APPOINTMENT AND AP- 
PEARANCK . . 4 Mad. Ap., 43 


See PLEADERB—~REMUNERATION. 
[1 Mad., 369 


1816—XV.— Procedure.— Pleading. 
—Allegation of division.—According to Regulation 
XV of 1816 of the Madras Code, in a suit for 
possession of joint family property, in which the 
title of the plaintiff depended on the fact of a divi- 
sion having taken place in the family, a distinct 
avorment of division must be made in the cause, and 
a direction given by the Court for the production 
of evidence in proof of such an averment. VisyAa 
RaGanavua Bopua Gooroo Swamy Perea 
Woopval TavrER v. ANGA Mooroo NATOHIAR 

eae R., P. C., 560 

















oore’s I, A., 278 

1817—VII. 
See Act XX oF 1863 . & Mad., 384 
(7 Mad., 77 
See ENDOWMENT. . 7 Mad, 306 


See Hinpu Law—ENDOWMENT—SUCCES- 
SION IN MANAGEMENT. 
[I. L. R., 7 Mad., 498 


See JURISDICTION OF CivIn CouRT—EN- 
DOWMENT, MANAGER OF— 
(7 Mad., 117 
See JURISDICTION OF CRIMINAL CovcRT. 
(ZL. R., 1 Mad., 55 


See APPRAL TO Prrvy Councir-—StTay OF 
EXECUTION PENDING APPEAL. 
(6 Moore’s I, A., 3098 


1821—IV. 


See MAGISTRATE, JURISDICTION OF —SPE- 
O1AL Acrs—Map. Rra. IV or 1821. 








(1. L, R., 56 Mad, 268 
See LANDLORD AND TENANT—LIABILITY 
FOR Rent ‘ ‘ . 1. Mad,3 


See RRs JUDICATA—COMPETENT CovURT 
—REVENUE Counts. 3 Mad, 22, 475 


See SMALL Cause Court, Morvussrr— 
J URISDICTION—RENT. 

(2 Mad., 22, 475 

1822—V.— Mirasidar.— Regulation 

V of 1822 is inapplicable to land held under a _imira- 

sidur or any ordinary proprietor. YANAMANDRAM 

VENKAYA v. SHILLAKURU VENKATA NABAINA Kkb- 





DY : . 1 Ind. Jur., O. S., 131 
S. C. ENAMANDABAM VENKAYYA vw. VENKA 
NARAYANA REDDI , ‘ . 1 Mad, 75 


—_—_—— 8. 8.—Proprietor of permanently- 
settled estates.— Regulation V of 1822, section 8, only 
applies to zemindars and other proprietors of estates 
permanently settled under the Regulations of 1802, 
NALLATAMBI Partar v. CHINNA DRYVANAGAYAM 
PILLAI : ‘ . . . 1 Mad., 108 


—_——— s. 18.— Disputes regarding irriga- 
tion. — Mad. Reg. XII of 1816.—Regulation V of 
1822 does not apply to disputes respecting irrigation, 
The disputes mentioned in section 18 of Regulation 
V of 1822 are subjected to the procedure provided 
by Regulation XII of 1816. RaGavENDRA Rav rt. 


MAHOMED KANITARAGANAR . . 1 Mad, 230 
1822—IX. 
See COLLECTOR : - 2 Mad, 322 





s.5.—Sale of land to recover fine 
imposed by Collector.—Title of purchaver.—A_ sule 
of land under the provisions of section 5 of Regu- 
lation IX of 1822 does not convey to the purchaser 
a title free from prior incumbrances. RAMAN . 


Hassan ‘ ‘ . LR. 9 Mad, 247 
as. 29, 35.— Remedy confined to par- 


ties to suit. —The remedies provided by section 35 
of Regulation 1V of 1816 against village munsifs 
are confined to persons who are parties to suits before 
such village munsifs, RaMAN ov. PAKRICHI 


[I. L. R.,9 Mad. 385 
1828—VII. 


See COLLECTOR : . 2 Mad., 322 
[I. L. R., 7 Mad., 420 





See ATTACHMENT—SUBJECTS OF ATTACH- 


MENT—~ANNUITY OB PENSION. 
(4 Mad., 377 
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MADRAS REGULATION—1831—IV—con- 


tinued. 


See GRANT—CONSTRUCTION OF GRANTS. 
(13 W. R., P. C., 33 


See INAM COMMISSIONER . 3 Mad., 341 


1831— VI. 


See HERRDITARY OFFICES REGULATION, 
Map. Kxa. VI or 1831 . § Mad.,, 360 
See JURISDICTION OF CrvIL CocvrT—OF- 
FICKS, RiauTr Ttro— 
[I. L. R., 6 Mad, 3384 
See Riaut oF Suitr-—Orrick orn Emouv- 
MENT . . Lu. R., 8 Mad., 249 
See Smau~n Causk Court, Morussit— 


JURISDIOCTION—JAMAGES. 
(8 Mad., 383 


1831— XX. 


See Districr JuDaR, JURIBNICTION OF— 
(I. L. R., 6 Mad., 187 


Sce GUARDIAN—APPOINTMENT, &c. 
(lL. B., 6 Mad., 187 





18382—X 1. 

See TREASCEE Trovs . 7 Mad, 150 
18338—ITI. 

Sce VALUATION OF Surr—Svurrs. 


(6 Mad., 151 


MADRAS RENT RECOVERY ACT, VIII 
OF 1865. 


See AVPEAL—Mapbnras Acts, 
[4 Mad., 227, 251 
iI.L. R., 4 Mad., 167 
See CASES UNDER JURISDICTION OF REv- 
FNUE CountT—Mabuas REGULATIONS 
ANv Acts. 


See LEASE—CONSTEUCTION. 


{6 Mad., 164, 175 
See REGISTRATION ACT, 15877, 8. 17. 
[7 Mad., 234 
See REVIEW—ORDERS SuBsECT TO RE.- 
VIEW . ; ‘ 4 Mad. 261 
Sce STATUTES, CONSTRUCTION OF— 
[6 Mad., 122 





L s. 1. — Inamdar. — Mad. Reg. 
ANF of 1802.—Section 1 of Madras Act VIII 


of 1865 does not contine the term “inamdar’”’ to such - 


inamdars as are registered. Held, therefore, that 
the purchaser of an inam village, who had not got his 
name registered ag inamdar, was not thereby debarred 
from cnforcing the provisions of the Act against a 
tenant for arrears of rent. Vatamarama v. Virappa, 
I. L. &., 5 Mad., 145, observed upon. Scnsu ct. 
VASANTHAPPAN F - iL. R., 8 Mad., 361 


2. Landholder.— Poligar of 
unsettled polliem.—The definition of the word “ land- 


ill 
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MADRAS RENT RECOVERY ACT, VIII 
OF 1866, s. 1—continued, 


holders”? in Madras Act VIII of 1865, section 1, 
includes the poligar of an unsettled polliem. Such a 
landholder is, therefore, entitled to sue under the Act 
to compel the acceptance of pottuhs by his tenants. 
CHAUKI GOUNDEN v. VENKATARAMANIER 

{5 Mad., 208 


3. and s. 3.—Inamdar.— Quit- 
rent.—An inamdar entitled to receive a jodi or quit- 
rent from other innmndars may have recourse to the 
summary remedies provided by Act VIII of 1866 
(Madras), for the recovery of the quit-rent. APPA- 
SAMI 0. RAMASuBBDA . I1.L.R., 7 Mad., 262 


4. Landholder.—Dia- 
traint.— TV" leased certain fields to S. at a single rent. 
Of these fields some were held by VP. under a ryotwari 
pottah, but the pottah for the rest stood in the names 
of V's vendors. V. distrained for arrears of rent 
under the provisions of the Rent Recovery Act. Held 
that 7° was not a landholder within the detinition in 
the suid Act in respect of the latter fields, and, 
therefore, that the distraint was illegal, Suppa v. 
VENKATA . . : . IL. BR. 8 Mad, 9 


en ie and 8s. 3.—Zemindar 
deleyating powers to mortyagee.—Where w zemin- 
dar executed a usufructuary mortguge-deed of part 
of his zemindari, and by the deed delegated all 
his powers under the Rent Act (Madras Act VIII of 
1865) to the mortgagee,—Held that the mortgagee 
was entitled to enfore the acceptance of pottahs under 
the provisions of the Rent Act. Gunpa Reppi 
NARAYANA KEDDI v. KRIstNA Doss BALA MUKUNDA 
Doss ; : ; . LL. R., 6 Mad., 87 


6. and s. 78.—Landholder.— 
“ Farmer.” —Assignee of landholder.— Morlgagee ¥ 
landholder, Position of. —A mortgagee of a “ land- 
holder,” as defined in Madras Act VIII of 1866, suc- 
tion 1, may earercise the power: ef landholder under 
the’ Act—(1) as w “fariner” if it is a condition of 
the mortgage that the mortgagee shall take posses. 
sion of the estate ip whole or in part and give credit 
or account for a sum certain to the proprietor on 
account of the collection; or (2) a8 an assignee of a 
Jandholdcr under section 79 if the powers conferred 
by the Act on landholders have been specially dele- 
gated to him by his mortgugor. <A delogation of 
such powers should not be inferred from an instru- 
ment in the form of an ordinary mortgage. VEL- 
LAYAN CHETII v. TIRUVAKONE 
(I. L. R., 5 Mad., 76 


7. Landholder.— Assignee of 
pottah.—A zemindar hypothecated certain villages 
comprised in his zemindari as security for a debt, at 
the same time leasing the said villages to the mort- 
gagee ut an annual rent, the amount of which was to 
be, us it fell due, credited in liquidation of the debt. 
Held that the plaintiff, who was the assignee of the 











+ hypothecation deed and the lease, was not a “ land- 


| 


holder” within the meaning of Madras Act VIII of 
1865, ZINULABDIN ROWTEN vo. VIJIEN VIRAPATBEN 
(1 L. R., 1 Mad,, 
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MADRAS RENT RECOVERY ACT, VIII 

OF 18665, s. 1—continued. 

8. Landholder.—Assignee.— 
Delegation of powers.—The interest of B. in the 
farm of » jaghir, which he had obtained on lease from 
the jazhirdar, was sold in execution of a decree and 
purchased by J., who assigned his interest to the 
laintiff. In a suit under Act VIII of 1865 (Madras) 
Dy plaintiff to compel defendant to accept a pottah, 
defendant objected that plaintiff had no right to 
enforce acceptance of a pottah under the Act. Held 
by the Full Bench (Turngs, C. J., MorrumsaMi 
Aryan, Huronins, and Branpt, JJ. (KERNAN, J., 
dissenting) that plaintiff was a landholder within 
the meaning of the Act und entitled to enforce 
acceptance of apottah. Zinulabdin RKowlen v. Vijien 
Virapatren, I. L. R., 1 Mad., 49, dissented from. 
GousE v. SUNDARA - LL.B, 8 Mad., 304 


9, ——_——_- Landholder.— Manager of 
estate and until debt is paid.—Increase of rent for 
garden cultivation and second crops.—An instru- 
nent authorising a creditor to manage an estate, 
recover rent and pay certain disbursements, and re- 
tain possession until a certain debt amongst other 
debts to him was paid, does not create the creditor a 
landholder within the meaning of Act VIII of 1866. 
VAYTHENATUA SASTRIAL v. SAMI PANDITHER 

[I L. R., 3 Mad, 116 








———_—_———. 8, 2.— Tenant.— Lessee of zemindar.— 
Limitetion.— In 1869 u village in the zomindari of 2. 
was granted by the zemindar to &. at a favourable 
rent, in consideration of S. renouncing a claim to the 
zomindari, The village was not separately assessed 
and divided off from the zemindari. ‘The rent having 
fallen into arrears, the village was sold in 1875 under 
the provisions of the Rent Recovery Act, and pur- 
chased at the sale by the agent of the Court of 
Wards on behalf of the defendants, minor sons of the 
deceased zemindar. In a suit brought by S. in 1883 
to recover the village,—Jdfeld that the sale was bind- 
ing on S., aud that the suit was barred by limitation. 


BAsKARASAMI 0, SivasaMI. LL. R., 8 Mad, 196 


L 8. 3.—Purchaser of semindari 
village without separate assesament.—Landholder.— 
A zemindar having mortgaged one of his zemindari vil- 
lages to V., & proportionate amount of the peshkush 
due by the zemindar was paid to the treasury by V, 
by agreement. Having sued the zemindar, and brought 
to sale and purchased the village at the Court sale, F. 
continued to pay the peshkush as before to the trea- 
sury, although the village was never separately as- 
sessed under section 8 of Regulation XX V of 1802. 
Heid that F. was not entitled to enforce the accept- 
ance of a pottah under the provisions of the Rent Re- 
covery Act, VALAMARAMAYYAN 0, VIKAPPA Kan- 
DIAN : : . - LL BR. 5 Mad, 145 


2. Purchaser of four shares 
tn shrotriyam village.— Landholder.—Where the 
holders of shares in a shrotriyam village have not 
received or agreed to receive the rent separately from 
the tenants according to their shares, the several 
aharcholders constitute one landholder under the 
Rent Act, und one sharer is not entitled to enforce 
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MADRAS RENT BECOVERY ACT, VIII 
OF 1865, s. 3—continued. 


acceptance of a pottah by the tenants in respect of the 
proportionate rent payable to him. KRISHNAMACHAN 
vo. GANGAKAU REDDI . LL. BR. 6 Mad., 229 


3. and ss. 4, 9.—Landlord 
and tenant.— Right to enforce acceptance of pultah.— 
The renter of a zemindari, to whom the right to col- 
lect the kattubadi or quit-rent on inam lands and the 
road cess payable to Government was delegated, sued 
to compel the inamdars to accept pottahs and execute 
muchalkas for the amounts due. Held thut the 
inamdars, not being cultivating tenants, were not 
bound, under Act VIII of 1865 (Madras), to accepta 
pottah. Ramasami v. Collector of Madura, I. L. R., 
2 Mad., 67, referred to. RAMA v. VENKATA- 








CHALAM , . ‘ ~ LL. R., 8 Mad, 576 
4, and as, 8, 9, and 11.— 
Agreements between landlords and tenants.—The 


pottahs and muchalkas mentioned in section 3, Mudras 
Act VILI of 1865, must be understood to embrace 
those written agreements only which are mutually 
interchanged by a landlord and those of his tenants 
who are actually engaged in the cultivation of the 
lands to which they relate, since the remedies which 
the Act provides in sections 8 and 9 can only be made 
available where the relation of Jandlord and tenant, 
or a holding of some sort, already exists upon such a 
basis that the landlord or the tenant, as the case may 
be, can come into Court and claim to have a writing 
granted to him. Semé/e,—I1f a lease pranted by a 
zemindar to an intermediate holder could be consider. 
ed a pottah within the meaning of section 3 of the 
Madras Act VIII of 1865, it would, under the proviso 
to section 11 of that Act, be Hable to be set aside 
by the successor of the grantor if granted at a lower 
rate than that generally payable on such lands, and 
not for the purposes mentioned in the said proviso. 
RAMASAMI v, Bu aASKABASAMI, RAMASAMI 7. CoL- 
LECTOR OF Mapunra .- LL. R., 2 Mad, 67 


1. 8. 4.—Suit for rent.— Summary 
suit to enforce acceptance of pottak.—A suit for rent 
is maintainable where a pottah in the form required 
by section 4, Madras Act VIII of 1865, and such as 
the defendant was bound to accept, has been tendered 
to the defendant, although no attempt has been made 
by a summary suit before the Collector to enforce its 


acceptance. HARAJAI KUMARA VENKATA PERKOMAL- 
RAJ v1. KANNIAPPAH, ZEMINDAB OF KARVATIANUG- 
GAR KANNIAFPAH : : . 4 Mad, 149 

2. -—— Pottah for pulmyra palm 


trees. —Under Madras Act VIII of 1805 a landlord 
may compel a tensut to accept a pottah for palinyra 


trees. MuTTusamy MupALy v. SADAGOPA GRAMANY 
{4 Mad., 398 
3 Landlord and tenant.— 





Exchange of pottahs.—The pottahs and muchalkas 
required by Madras Act VII] of 1865 should be made 
aud exchanged during the existence, but not neces- 
sarily at the commencement, of the tenancy, the terms 
of which they are meant to express. The 4th section 
of the Act requires no more than that the pottahs 
should mention the rate and proportion of the pro» 
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MADRAS RENT RECOVERY ACT, VIII 
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duce to be given, and not the specifie quantity or 
number of measures. SESHADRI AYYANGAR v. 
SANDANAM ‘ . I.L. BR. 1 Mad. 146 


4. Water tax collected for 
Government by landholder.— Water Cess Act, Mad- 
vas, VII of 1865.—Sutt to enforce pottah.—A 
landlord being authorised to collect on account of 
Government the water tax imposed under Act VII 
of 1865 (Madras), sued his tenant to compel him to 
accept a pottah for such water tax under Act VIIT 
of 1865 (Madras). Held that the tenant was not 
bound to accept the pottah. Bacto RAMESAM 1. 
NUKALA BHANAPPA . LL. R., 7 Mad., 182 


5, ——_—_—__————_ and as. 7 & 87.—Form 
of pottah necessary for tender by landholder.— 
A pottah which professes to make the tenant liable to 
the person tendering it for lands not held, as well as 
for lands held, of such person, is an improper one, 
aud not one which the tenant is bound to accept 


ALAGIBISAMI NAIKER v. INNASI UpAYAN 
(I. L. R., 3 Mad., 127 


8. 6.—Siqning and registration 
of pottahs and muchalkas.— Madras Act V111 of 1865, 
scetion 6, imposes upon village karnams the duty of 
signing and registering pottahs and mnuchalkas ex- 
changed under the Act. Where such pottahs and 
muchalkas were not signed or registered by the 
karnam, — Afeld that a suit for rent might be main- 
tained, founded upon the muchalka, the signature 
and registration by the karnam not being intended 
to be a condition of the right to sue. VENKATA 
Suppa how v. SESHA Reppy . 4 Mad, 243 


L 8. 7.—Tenant haring no saleable 
tnterest in the land.—Section 7 of Mudras Act VITI 
of 1865 applies to cases where the landlord is the ex- 
clusive proprietor of both the melwarumn and the 
mirasiwarum, and the tenant has no saleable interest 
in the land. RAMASAMI AIEN v, MANJEYA PILbar 

[6 Mad., 61 











2. ———_—_—— Suit for arreara of rent, — 
Tender of pottah.—Plaintiff sued for certain arrears 
of rent. The suit was dismissed as to Faslis 127], 
1272, and 1275, on the ground that no pottahs had 
been tendered for those Faslis. On special appeal 
it was contended that no tender was necessary, he- 
cause a suit which had been brought before Fasli 
1271 for the determination of the proper rate of rent 
was pending during those Faslis. Held that the 
pending of that suit did not render the tender of 
pottahs unnecessary, and that the present suit was 
rightly dismissed. PERIYANAYAGAM PILiat v. Vir- 
APPA NAIKAN ;: . m . 7 Mad. 61 


3. —————————. Tender of pottah through 
the post. —Tender of a pottah through the post to a 
tenant is invalid under the provisions of Madras Act 
VITT of 1865. VENKATACHRLLAM Cuettr v. Ka- 
DUMTHUSI . : . LL. RB, 4 Mad, 145 


4. Sutl for rent diamissed— Suit 
Jor use and occupation barrea.—A landlord who has 
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MADRAS RENT RECOVERY ACT, VIIT 
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failed in a suit for rent under the Rent Recovery Act 
cannot bring a fresh suit for use and occupation, 


Aut Kuan eo, Arravu . IL. R., 7 Mad, 304 


———_—_—_-—_——— Tender of pottah.—Un- 
peniowable condition.—A tenant is not bound to ace 
eept a pottah which requires him to relinquish, at 
the close of the Fasli, land which he has been unable 
to cultivate. VEDANTA CHARIAR 0. AYYASAMI 
MupaLI. ; . LL. RR, 4 Mad., 322 


6. ——_—__————— Tender of pottah.—When a 
Collector in a suit brought ander the provisions of 
the Rent Recovery Act has decided that a tenant is 
to accept a pottah on certain terms, the land holder is 
not bound to tender such pottah for acceptance before 
suing to enforce the terms thereof. Court OF 
Warps vo. Danmaninga , I. L. R., 8 Mad, 2 


7. ————_——_—_——. Pot tah.— Rate of rent.-—In- 
definite stipulations.—Ina pottuh tendered by a land- 
lord to his tenant under section 7 of Act VIII of 
1865 (Madras), the rate of rent should be ascertained 
and declared even where the rate may vary with the 
means of cultivation or the frequency of cultivation, 
or where the quantum of rent may vary with au in- 
crease or reduction in the aren of the holding. A 
landlord tendered a pottah to his tenant which con- 
tained the following stipulations: “If you cultivate, 
by the aid of Sirkar services of irrigation, wet erops 
on dry land, you inust pay water rate settled accord. 
ing to the highest nanjai assessment of neighbouring 
land, If you occupy land in excess of that entered 
in this potteh, you must pay the appropriate assess- 
ment, or if the assessiner:t has not been fixed, then 
such assessment as our Sirkar may settle.” Meld that 
the pottah was not one which the tenant was bound to 


acecpt.  VANKATA RaMANJULU Nayupbu 0. RAMA- 
CHANDRA NAYUDU . . LL. R 7 Mad, 160 
8. — TLandlord and tenant,.—Ac- 





centance of muchalka without delivery of pottah,— 
Presumption. —When a muchalka has been taken 
from a tenant under the Rent Reeovery Act (Madras 
Act VITT of 1865), but no pottah granted, this is some 
evidence that the tenant dispensed with the delivery 
of a pottah, and legal proceedings ought not to be set 
aside merely because no pottah and inuchalkn have 
heen exchanged, without inquiry as to whether the 
mirties have agreed to dispense with pottahs and 
muchalkas. VaHATHACHAKI ». BALU NaIcKRN 
(lL. BR. 3 Mad, 255 


9. — Landlord and tenant.—K2x- 





- change of pottah and muchalka,—Under section 7 of 


Madras Act VIII of 1865, the agreement to dispense 
with the exchange of pottah and inuchalka need nut 
be express, but it must appcar that this provision of 
the law waa present to the minds of the contracting 
parties, and that they deliberately clected not to act 
upon it. The mere existence of a verbal Jease is in- 
sufficient’ to raise the presuinption that the exchange 
of pottal: and muchalka has been dispensed with. 
KomMrkeppr VAKAHA NABASIMHAM 0. CHREVALA Kae 
MASAMI NAYUDU . . LLR,, 5 Mad, 186 
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10. and ss, 3 and 13.— Suit 
for recovery of rent.—Exchange of pottahs and 
muchalkas.— Tender of pottah.—Suits for the 
recovery of rent cannot be maintained in the Civil 
Courts by the landholders described in section 3 of 
Madras Act VIL of 1865, unless pottahs and muchal- 
kas have been exchanged between the landholder and 
the tenant as required by section 7 of the Act, or some 
one of the other conditions of the section has been 
complied with. So held by Moraan, C. J., INNES, 
J.,and KINDERSLEY, J. (HOLLOWAY, d., dissentiente). 
But such suit may be maintained by the landholders 
described in section 13 of the Act without complying 
with the requirements contained in section 7. So held 
hy Moraan, C. J. (KINDERSLEY, J., dissentiente). 
Held also that in cases where pottahs must be ten- 
dered, tender must be made before the expiration of 
the fasli for which rent is sought to be recovered. 
GOPALASAWMY MUDELLY v. MUKKEE GOPALIER 

[7 Mad., 312 

VENKATASAMI NAIK v. SITUPATI AMBALAM 

{7 Mad., 358 


1, ———-——— 8. 8.— Re. ‘e of rent where rate is 
disputed.— Before a dispute regarding the rate of 
rent ean be decided in a suit brought under section 9 
of Mudrvas Act VITL of 1865, merely on the ground 
of what appears to he just, the Court must consider 
the reasonableness of the rate according to the local 
usage, and when such usage is not ascertainable, ac- 
cording to the rates for neighbouring lands of similar 
description and quality. KristNa Rau o, Mana- 
DEVA MvpaALI. KRISTNA Rav v. NynraAvPa Mupa- 
LI. KristNa KAU o. SOLAYAPPA MuvDALI. Krisr- 
wa Rau v. CHINNA Subbu MupaLl. KRIsTNA 
Rav v. Krisuna Mupanr. . 6 Mad, 204 


2. —— Landholder.— Tender of 
pottah,—Notice.—Zemindar and ryot.—Where the 
parties are bound to exchange written engagements 
in the shape of pottnuhs and muchalkas, the landlord 
must, in order to maintain a suit under section 9 of 
Madras Act VIII of 1865 to enforce acceptance of a 
pottah, show that he has tendered a pottah in writing, 
A mere indefinite demand or notice, whether written 
or unwritten, is not sufficient to sustain such a suit, 
CuaNnDA Mian SAHIB v. LAKSHMANA AIYANGAR 
[I. L. R., 1 Mad., 45 


3. and s. 7.— Demand of 
pottah.—The Rent Recovery Act docs not require that 
a tenant demanding a pottah shall apply in writing to 
the landholder specifying the lauds and the fasli for 
which the pottah is required. STrinivasa ec. Nagay- 
ANASAMI . ‘ , . LL. R., 8 Mad. 1 


and s. 10 and s. 7, 


— Suit to exforee terms of tenancy.— Suit to deter- 








mine terms of tenancy.—Potiah.—Jurisdiction of , 


Revenue Court.— A euit under section 9 of Madras 
Act VIII of 1865 to enforce the acceptance of a pottah 
is not a suit to enforce the terms of a tenancy within 
the meaning of arction 7 of the same Act, but a suit 
to determine those terms. ZEMINDAR OF DEVARA- 
OoTA %, VEMURI VENKAYYA 


(LL. RR, 1 Mad, 369 
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MADRAS RENT RECOVERY ACT, VIII 
OF 1865—continued. 


Ll, ———_—_—— 8. 10.— Power of Collector to en- 
JSorce ejectment for default.— Defaull,’ Meaning 
of.— Quere,—Whether a Collector can enforce 
ejectment for the default specified in section 10 
of the Rent Act where the ultimate judgment in the 
case has been that of an Appellate Court and not of 
his own Court. Semble,—“ Default” in section 10 of 
the Rent Act means wilful default. Yarus SAHIB ». 
JAFFER ALI SAWIB . LLR., 4 Mad., 167 


2. ———_————. and s. 69.—A landlord 
having sued his tenant under the Rent Recovery Act 
to compel him to accept a pottuh, the Revenue Court 
directed the tenant to accept the pottah as amended by 
the Court. On appeal by the tenant, the District 
Court. directed a further amendment of the pottah. 
Three months after the decree of the District Court, 
the landlord applied to the Revenue Court to eject the 
tenant under section 10 of the Rent Recovery Act for 
not accepting the pottah and executing a muchalka, 
and six months after the date of that decree the 
Revenue Court ordered the tenant to be ejected. 
Held that section 10 of the Rent Recovery Act 
(which provides that, if within ten days from the date 
of the Collector’s judgment the defendant shall not 
have accepted the pottah as approved or amended by 
the Collector, and shall not have executed a muchalka 
in the terms of the said pottah, the Collector, on proof 
of such default, shall pass an order for ejecting the 
defendant), did) not warrant the order, YAKUB ». 


NARASINUA . ‘ ‘ I. L. R., 7 Mad., 572 


1. 8.11, els. 1, 2, 3, 4.— Improvements 
effected by tenant.—Enhancement of rent.— Sanction 
of Collector.—Vhe sanction of the Collector required 
by the proviso to clause 4, section 11 of the Rent Re- 
covery Act, as a condition precedent to the enhance- 
ment of rent when the landlord has improved the land 
or has had to pay additional assessment to Government, 
is not requisite when, improvements having been 
made by the tenant, the landlord secks to enhance the 
rent. Ler MutTTusamr Axyanr, J.—The proviso to 
clause 4 of section 11 of the Rent Kecovery Act 
implies that when the tenant has improved the land 
at his own expense the landlord is not entitled on that 
ground to enhance the rent. Semble,—Clause 1 of sec- 
tion 11, which provides that all contracts for rent, 
express or implied, shall be enforced, cannot be so ap- 
plied as to deprive a tenant. of the benefit of improve- 
ments made at his own expense, Per Hurcuins, J. 
When improvements have been made by the tenant, 
the proper rate of reut has to be determined with re- 
ference to the several provisions of section 11, quite 
irrespective of the improvements. | VENKATAGIRI 


Rasa tv. PITCHANA . . LL. R., 9 Mad., 27 
3 rule 8.—Rate- of rent, 


Determination of.— Neighbouring lands of similar 
kKind.—The provision in Madras Act VIII of 1866, 
section 1), rule 3,—‘* And when such usage is not 
clearly ascertainable, then according to the rates 
established or paid for neighbouring lands of similar 
description and quality,’ —does not admit of rates of 
rent being determined on an average of varying rates 
paid for neighbouring lands; but it does not require, 
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MADRAS RENT RECOVERY ACT, VIII 
OF 1865, s. 11, rule 8—continued. 


for determination of the proper rate of rent for parti- 
cular lands, the existence of a fixed gencral rate 
of rent for neighbouring lands of similar description 
and quality. The words “according to the rates 
established or paid” import clearly the power to 
determine the rate of rent in accordance with either 
the general rate at which neighbouring lands of a 
similar kind are let, or where the rents of such lands 
vary, the rate at which rents had for any time been 
actually paid by some of the tenants of such lands, 
MAHA SINGAVASTHA AYYAR v. GOPALA AYYAN 

{6 Mad., 239 


3. Implied contract.— 
Where a landlord, having for many years accepted 
rent at “dry” rates from a tenant for certain land, 
sued the tenant to enforce acceptance of a pottah 
at “garden” rates, on the ground that the tenant had 
raised a crop with water taken from a well construct- 
ed by the tenant,—Held that there was an implicd 
contract within the meaning of section 11 of the Rent 
Recovery Act to accept rent at “dry” rates, and that 
plaintiff was, therefore, not entitled to enhance the 
rate of rent, the improvement having been effected at. 
the expense of the tenant. KRISHNA ». VENKATA- 
SAMI . Z : : I. L. R., 8 Mad., 164 


4. Provision in pottah for 
increasing rate of assessment for garden cultivation. 
A provision in a pottah for increasing the rate of assess- 
ment if garden cultivation is carried on, or if a 
second crop is raised, is not illegal, but comes within 
the provisions of section 1] of Act VIIT of 1865. 
VAYTHENATHA SASTRIAL v, SAMI PANDITHER 

{I. L. R., 3 Mad., 116 








‘ rule 4,—Hindu law.— 
Alienation.— Power to make leases.—The second pro- 
visu contained in rule 4, section 11, Madras Act. VIII 
of 1865, docs not. apply to a lease which is bond fide 
and valid under the general Hindu law, and, as such, 
falls under rule 1. This proviso does not amount 
to a repeal of the Hindu Jaw regarding ordinary 
leases, but applies only to such leases when, in the cir- 
cumstances in which they are made, they amount to 
a fraud upon the power of the grantor’s successor as 
manager or to alienations made for the personal 
benefit of the grantee and to the prejudice of the 
successor, RAMANADAN o. SRINIVASA MCURTI 


(I. L. B., 2 Mad., 80 


6. Change of cultivation. 
— Sanction of Collector.—Where a landlord claimed 
to revert to nanjai rates (assessed on irrigated lund) 
of rent on the ground that he had repaired a tank; 
which for years had been unrepaired,—Held that 
the sanction of the Collector was not required by 
section Ll of the Rent Recovery Act. LAKSHMANAN 
CuETTI v. KOLANDAIVELU KUDIMBAN 

{I, L. R., 6 Mad., 311 


7. Sanction of Collector.— 
Sust for increased assessment on ground of improve- 
ments.—In a suit before the Collectur under Madras 
Act VIII of 1865, brought by a zemindar to compel 
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MADRAS RENT RECOVERY ACT, VIII 
OF 18686, s. 11, rule 4—continued. 


his tenants, the defendants, to accept a pottah at en- 
hanced rates of assessment, on the ground that he 
had at his own expense repaired a tank and rendored 
the land formerly cultivated as dry land capable of 
being cultivated as wet land,—Held that the plaintiff 
could not maintain the suit, inasmuch as he had not 
obtained the sanction of the Collector to raise the 
rent, and such a condition was a condition precedent 
to sucha suit. Semble,—That the right of the plain- 
tiff to recover was dependent on the further couditioll 
that an additional revenue was levied on him eonse- 
quent upon the improvement made. KarTrrasaAwMY 
v. SANDAMA NAIK , ‘ ; & Mad., 204 


8. ——_—_—__—— Suit fo assess proper 
rate of rent.— Determination of rate of rent.—Iu @ 
suit by the plaintiffs as inamdurs to compel the de. 
fendants, occupiers of plaintiffy’ land, to accept pot- 
tahs under Madras Act VIIT of 1865, the defendants 
objected to the rates of rent claimed by the plaintiffs. 
There was no contract between the parties aw to the 
rent to be paid, nor was there any assessment made 
under a survey made previous to the Ist January 
1859. eld that the proper rent to be paid by the 
defendants was to be determined according to the 


’ rates established or fixed for neighbouring lands of a 


similar kind. MANHASINGAVASTHA ALYA V. GOPALI- 


YAN. GOPALIYAN.v, MAHASINGAVASTHA ATYA 
{5 Mad., 425 
9 Contract to pay «@ 


certain rent implied from payment in past years.— 
Section 11 of the Rent Recovery Act provides that 
in the decision of suits involving disputes regard. 
ing rates of rent which may be brought before 
Collectors under sections 8, 9, and 10, all contracts 
for rent, express or implied, shall be enforced.  Zfeld 
that payment of rent in a particular form at a cer- 
tain rate for a nuinber of years is not only presumpe- 
tive evidence of the existence of a contract to pry 
rent in that form or at that rate for those years, but 
in alxo prestumptive evidence that the parties have 
agreed that. it is obligatory on the one party to pay 
and the other to receive rent in that form and at 
that rate, so long as the relation of landlord and 
tenant may continue. VENKATAGOPAL ». RANGAPPA 

[1. L. R., 7 Mad., 3665 


10. Assignee of revenue, 
—Suit to enforce acceptance of pottah by ryot.— 
Terms of pottah.—An inamdur, who was assignee of 
the revenue of land, sued to compel a ryot to seccept 
a pottah for the land at varain rates under the provi- 
sions of section 11 of the Rent Recovery Act. Held 
that the only pottah which the defendant was bound 
to accept was a pottah prescribing payment of the 
revenue charged on the land. PALANIArpa v. Raya 


[I. L. B., 7 Mad., 325 





8. 12. 


See JURISDICTION OF REVENUE CouURT— 
MADRAS KEGULATIONS AND ACTS, 
[7 Mad., 53 
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MADRAS RENT RECOVERY ACT, VIII 
OF 1865, s. 12—continued. 


——— ‘* Tenants.” — Term not re- 
stricted to agricultural tenant.—Section 12 of the 
Rent Recovery Act provides that tenants ejected 
without due authority by landholders may bring a 
summary suit before the Collector to obtain reinstate- 
ment with damages. ZZeld that the word “ tenants ”’ 
is not restricted to agricultural tenants only, but in- 
cludes the permanent lessee of a mitta, SuBBARAYA 
o. SRINIVASA ‘ I. L. R., 7 Mad., 580 
See BASKARASAMI v, SIVASAMI 
[1.L. R., 8 Mad., 196 


ss. 15, 17.—Where a landlord has 
distrained for rent, and the distraint has been set 
aside under the provisions of the Kent Recovery Act, 
the landlord is debarred by section 17 from taking 
further proceedings under the Act in respect of the 
arrears for which the distraint was made. Rama v. 


CHENGALVARAYA ., . LL.R., 7 Mad., 429 
1. 8. 17 and as. 18 & 49.—Suit 


to recover produce illegally distrained for rent.— 
Wrongful distraint.—The defendants, the landlords, 
distrained certain produce, the oroperty of plaintiff, 
their lessee, in view to selling it for alleged claims 
for rent. The Sub-Collector, finding that the for- 
malitios required by the Act had not been observed, 
removed the attachment and directed the restoration 
of the property. The defendants having refused to 
restore the property, the plaintiff brought this suit 
under Madras Act VIIT of 1865 to recover the value 
of the produce, Ze/d that such wrongful withhold- 
ing of the property, being an act in direct disregard 
and defiance of the Act, did not constitute a cause of 
action triable by a suminary suit under that Act. 
SRINIVASA v. EMPERUMANARK PILLAI 

{I. L. R., 2 Mad., 42 


2. and 8, 20.-~Summary suit 
for wrongful distraint,—Limitation.— Cause of ac- 
tion.—A_ refusal to restore property improperly dis- 
trained under the Rent Recovery Act (Madras Act 
VIII of 1865) after the attachment has been set aside 
and the property ordered to be restored under section 
17 of the Act, is not a cause of action upon which a 
summary suit can be brought under section 20. The 
cause of action in such a case is the illegal distraint, 
and the continued detention of, and refusal to re- 
store, the property are only aggravations of that 
wrong. Semble,—A summary suit under section 17 
would lie under such circumstances for loss or dam- 
age sustained when the distress has been declared ille- 

1, and the right to bring a summary suit is not limited 
A the loss sustained prior to the order declaring the 
distress illegal as suggested in Srinivasa v. Kmperu- 
manar Pillai, I. L. R., 2 Mad., 42. The period of 
limitation for a suit under section 17 must be com- 
puted, if not from the date of the distress, at any 
rate from the date the distress was declared illegal. 
BHaainatTH! Panpa v. Papara GoraLtDpo 

(I. L. R., 3 Mad., 121 














8. 37. 
See Smart Cause Court, Morvsstr— 


JURISDICTION—WRONGFUL DistTRAINT. 
{4 Mad, 401 





DIGEST OF CASES, 


( 3596 ) 


MADRAS RENT RECOVERY ACT, VIII 
OF 1865 —continued, 
s. 33. 


See SALE FoR ARREARS OF RENT—SETTING 
ASIDE SALE—OTHER GROUNDS. 
{I. L. R., 8 Mad, 6 





s, 35, 


See Stamp Act, 1869, 8. 3. 
(8 Mad., 112 


—_——_—_————— and 8. 76,—Sale of tenant’s 
interest.— Refusal of Collector to give certificate,— 
A sale of the tenants’ interest in certain land having 
taken place under sections 39 and 40 of the Rent Re- 
covery Act, the Deputy Collector refused to issue a sale 
certificate to the purchaser, on the ground that the sale 
had been irregularly conducted. Held that, under 
section 35 of the Rent Recovery Act, the purchaser 
was entitled to a sale certificate. VELLI PERIYA 
Mira v. MorptIn Papsua .1.L.R., 9 Mad, 382 


s. 38. 


See ATTACHMRENT—ALIENATION DURING 
ATTACHMENT . ILL. R., 8 Mad., 56738 


See Sav FOR ARREARS OF RENT—MADRAS 
Act VIII oF 1865. 

(I. L. R., 6 Mad., 428 

I.L R., 7 Mad., 428 

I. L. R., 8 Mad., 573 


8. 39.—Sale of immoreable property 
under, -- Irreqularity in sale, Effect of.—A suit lies to 
set aside a sale of immoveable property irregularly 
conducted ander the provisions of Act VIII of 1865. 
If notice of sale is not served in the way prescribed 
hy section 39, the sale must be set aside. Natrrg 
ACHALAI AYYANGAR ¥. PARTHASARADT PILiAl. 

(I. L. R., $3 Mad., 114 





s. 40. 
See Stamp Act, 1809, 8.3 .8 Mad., 112 


s. 41. 


See Juripiction oF Cryin Covrr— 
RENT AND REVENUE SUITS, MapRras. 
(5 Mad., 289 


8, 44.—Delirery of possession.— Ap- 
peal.— Limitation — A. obtained a warrant. ejecting 
B. for arvears of rent under section 41 of the Rent Re- 
covery Act. B. appealed within fifteen days, but .4. 
was put into possession on 13th May 1882, B.’s appeal 
cane on for hearing and was dismissed on 30th June 
1883. &. instituted this suit to recover possession of 
the land on 28th July 1583, Jfeld that A.’s snit 
was not time-barred under section 44 of the Rent 
Recovery Act. PansHa v. TIRUVEMBALA 


[I. L. B., 9 Mad., 479 


1. ——_———. s. 50.— Petition sent by post.— 
Presentation of plaint.—A petition sent by post is 
not a substitute for the presentation of a plaint as 
required by section 50 of Madras Act VIII of 1865. 


Morar Prtcai Narpvu c. VOPPALA KonDAMMA 
[6 Mad., 186 
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MADRAS RENT RECOVERY ACT, VIII 
OF 1865, 8s. 50—continued. 


2. ———_—__—_—_—_—- and_ 8s. 69.—Plaint. — 
Amendment.—Irregular procedure.—Joint petition. 
—Order to file separate plaints.—Limitation.—A 
landlord having tendered pottahs to his ryots which 
were not accepted by them, distrained, for rent due 
under the pottahs tendered, on the 10th of March 
1882. On the 13th of March thirteen ryots pre- 
sented a joint petition to the head Assistant Collec- 
tor complaining of the landlord’s acts, This petition 
was referred to the Telhsildar for report and not 
treated as a plaint under Act VIII of 1865 (Madras) ; 
but subsequently, having been brought before the 
Deputy Collector for orders, it was treated as a joint 
plaint under the said Act, and the petitioners were 
directed by that officer cach to file a separate plaint. 
Thirteen plaints were accordingly filed on the 27th 
of May. Held that, under section 50 of the Act, 
which allows irregular plaints to be amended at the 
discretion of the Collector, the petition of the 13th 
March, which contained all the necessary allegations, 
could be treated as a plaint capable of amendment ; 
and that the order of the Deputy Collector directing 
the petitioners to file separate suits was an amend- 
ment within the meaning of that section. Held, 
also, that by the provisions of section 69, which pro- 
vides that substantial justice shall not be defeated by 
want of form or irregularity in procedure, the said 
order, even if irregular, having done substantial 
justice, ought not to be set aside. ATTIPAKULA MU- 
NAPPA v, DASINANI CHENCHU NayubU 

(I. L. R., 7 Mad., 138 


8. 561.— Presentation of plaint.—Ac- 
ceplance by Court of plaint sent by post.— Kk. sent a 
plaint by post to a revenue officer, who was on tour, 
and, in obedience to an order issued by such officer 
to pay batta within a certain date, presented himsclf 
and paid the amount demanded within thirty days 
from the date of the cause of action. J7eld that the 
suit was instituted within the time prescribed by 
section 51 of the Rent Recovery Act. Moparti 
Pitchi Naidu y. Vuppala Kondamma, 6 Mad., 136, 
approved and distinguished, SANKARANARAYANA t. 
KungarPaA I. L. R., 8 Mad., 411 


———_——. ss, 57, 66.— Hr parte decision.— 
Semble,—The terms of section 57 of Act VIIT of 
1865 are wide enough to justify a Collector in treat- 
ingeas ex parte a defendant not appearing on the 
day to which the hearing of the suit may have been 
adjourned under section 66 of the Act. SUBBRAMA- 
NIYA Pinuay v. PenumMaL Cugtty . 4 Mad., 261 


———— 8s. 69.—Appeal.— Computation of 
time for.—Time required to file copy of decision,— 
An appeal under Madras Act VIII of 1865 must be 
presented within thirty days from the date of the deci- 
sion appealed against. The appellant is not required 
to file a copy of such decision with his appeal. In 
THE MATTER OF THE PETITION OF Mouipin Hvs- 
SEN SAHEB . : . . . 8 Mad., 44 


s. 79. 
Sees.1l . : 
See 8. 9 e 








I.L. R. 5 Mad., 76 
I. L. R., 8 Mad., 304 
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MADRAS REVENUE RECOVERY ACT, 
IIT OF 1864, 


See MaApRAs ABKARI Act, III oF 1864, 
8.10. . LL.B, 7 Mad, 484 


——__—— ss. 1, 2, 3, 38, 390.— Landholder.— 
Defaulter.— Pottah allowed to stand in nume of an- 
other,— Estoppel.— Natice.— Sale.— Where a land- 
holder allows the registry of land to stand in the 
name of another and the revenue falls into arrears, a 
sule of the land under the provisions of the Reve- 
nue Recovery Act (Madras Act II of 1864), effected 
after the service of notice upon the person in whose 
naine the pottah stands, will pass the landholder’s in- 
terest. to the purchaser at the revenue sale. ZAaMo- 
RIN OF CALICUT v, SITARAMA 


(I. L. R., 7 Mad., 405 


Bs. 2, 25, 37.—Sale for arrears of 
revenue— Liahilily ofall fields incluaed in pottah.— 
By accepting a ryotwari pottah, the landholder 
pledges each and every field included therein as secu- 
rity for the whole assessment. Several fields separ- 
ately assessed to revenue were held under one pottah 
by A. Default having been made by A. in payment 
of revenue, one of such fields, of which NN. was the 
owner, was attached under the Revenue Recovery 
Act. XV. claimed to have it. released from attachment 
on payment of the assessment due upon it. The 
claim was rejected and the field sold. Held, in a suit 
by XN. to set aside the sule, that the sale was valid. 
SKCRETARY OF STATK FoR INDIA v, NARAYANAN, 
SITARAMA v, NARAYANAN . I. L. R., 8 Mad., 180 


8. 36.— Extension of time by Govern- 
ment for payment of balance of purchase-money.— 
Section 86 of Madras Act. Hof 186-4 doos not make 
it compulsory for Government to forfeit the money 
deposited by a bidder at a sale of lund for arrears 
of revenue when the balance of the purchase-mone 
is not paid within thirty days and to re-sell the td 
SONAYA PILLAI v, KALAMEGAM 

(1.1. R., 5 Mad, 180 


ss. 38, 39.— Suit /o set aside alleged 
Sraudulent sale—-Limitation.— Non-compliance by 
the Collector with the directions of sections 38 and 
39 of the Revenue Recovery Act (Madras Act 11 of 
1864) does not invalidate the title of the purchaser of 
land sold for arrears of revenue. KAROUPIA 0. Va- 


SITDEVA SASTRIL . r I. L. R., 6 Mad., 148 


MADRAS TOWNS IMPROVEMENT 
ACT, III OF 1871. 


See EstorppEL—Estorprn BY Conpvort. 
[IL R., 2 Mad., 104 


See LUMITATION ACT, 1877, alr. 120 (1871, 
ART. 118) I. L. R., 3 Mad., 194 


— Bg. l—Washerman.—Artizan.—A 
washerman is not an artizan within the meaning of 
Madras Act III of 1871. EX PARTR PooneNn 

[I. L. R,, 1 Mad., 174 


s. 9.— Power of Governor in Council 
to dismise elected Municipal Commissioner.—Sec- 
tion 9 of the Towns Improvement Act (Madras Act 
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MADRAS TOWNS IMPROVEMENT 
ACT, III OF 1871, 8. 9—continued. 


IIL of 1871) provides that the Governor in Council 
may remove an clected Municipal Commissioner for 
misconduct. Ina suit for damages brought against 
the Secretary of State by a Municipal Commissioner 
for wrongful removal from oftice,—Held that the 
defendant not having proved misconduct, the plain- 
tiff was entitled to damages. VIJAYA RAGAVA 9. 
SECRETARY OF STATE FOR INDIA 

(I. L. R., 7 Mad., 466 


8. 27, 
Seess.61,62 . IL. R., 7 Mad, 65 


s. 38.—TZan due before approval of 
Government to Act.—Illegal levy of tax.— Omission 
to give notice.—Viaintiff sued the Municipal Com- 
missioners for the town of Bellary for a certain sum, 
alleged to have been illegally levied by them from 
hin as his trade and profession tax. The sanction 
of the Governor in Council, under section 38 of 
Madras Act IIL of 1871, was obtained on the 4th 
July 1871, with authority to levy the tax from Ist 
May 1871. Plaintiff alleged that no notice under 
section 61 of the Act had be: served upon him, that 
the levying the tax was illegal, as the approval of 
Government was obtained three months after the 
commencement of the official year, and that the Act 
could not have retrospective effect. Held, on a 
reference, that the levy from the plaintiff was illegal. 
Barres ». MUNICIPAL COMMISSIONERS FOR THE 














TOWN OF BELLARY . ‘ ‘ 7 Mad., 249 
s. 57, 

See 8. 85 ° e I, L. R,, 1 Mad., 158 
8. 58. 

Sees. 85. .- LL. R., 1 Mad., 158 


ae Liability for carriage and 
horse tax.— Temporary residence.— Payment of tax 
where person resides permanently.— The defendant, a 
Judge of the Small Cause Court at Madura, visited 
Dindigal once a year and remained there for more than 
thirty days each year, The defendant took with 
him to Dindigal his horses and carriages which he 
used there, and in respect of which he paid the taxes 
imposed by law to the Municipality of Madura, where 
he resided. In a suit by the Municipality of Dindi- 
gal to recover the tax payable in respect of the same 
horses and carriages,— Held that the defendant was 
not liable, Snarru ev. McQuHaR . 7 Mad., 332 


ss. 58-62.—Liadility to profes- 
sional ta2.—Fiscal statutes.— Construction of st t- 
tutes.—In construing enactments creating fiscal obli- 
gations, provisions declaring the liability to the 
tax are to be distinguished from those providing for 
its imposition, The machinery for the imposition of 
the tux may be independent of the obligation of the 
tax-payer, The duty of paying profession tax under 
section 58, Madras Act IL] of 1871, is independent 
of the obligations of registration and taking out 
a certificate which precede it in the same section. 
Per Hurcnins, J.—Section 61 is not to be con- 
strued yo as to prevent the Commissioners from add- 
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MADRAS TOWNS IMPROVEMENT 
ACT, III OF 187], ss. 58-62—continued. 


ing to the list new names or persons not in the 
town at the beginning of the year. V1icr-PREsiI- 
DENT OF THE MUNICIPAL COMMIASION, CUDDALORE, 
v. NELSON ‘ : . LL. R., 3 Mad., 129 


————-— 88. 61, 62,— Maxim “ Quod fieri non 
debet factum valet.”—'The Vice-President of a Muni- 
cipal Commission, purporting to act under the provi- 
sions of section 61 of the Towns Improvement Act, 
1871, which empowers the Commissioners to prepare 
and revise the list of tax-payers, and to issue notices 
of assessment to persons liable to the profession tax, 
issued a notice of assessinent to D., although no case 
of emergency existed, within the meaning of section 
27 of the Act, enabling the President, or, in his ab- 
sence, the Vice-President, to exercise the powers 
vested by the Act in the Cominissioners. Held that 
the insufficiency of the notice of assessment was no 
answer to a charge under section 62 of the Act 
against D. for exercising his profession without pay- 
ing tux. MuNICIPAL COMMISSIONERS OF MANGA- 
LORE v. DAVIES . ‘ . 1D. RB. 7 Mad, 65 


1, —————_ 8. 82. —“ Person,”’—Joint trade— 
Tax.—In section 62 of the Mudras Towns Improve- 
ment Act, 1871, the word “person”? must be con. 
strucd to include any company or association or body 
of persons, whether incorporated or not, where such 
construction is not repugnant to the context. Where, 
therefore, two undivided Hindu brothers carried on a 
joint trade in one shop and tax had been paid by one 
brother,—/feld that no tax was payable by the other 
brother. MUNICIPAL COMMISSIONERS OF NEGAPA- 
TAM 1, SADAYA . . - LL. BR, 7 Mad, 74 


2. ————_—_—_——_— and  s. 169.— Profession 
tar, Non-payment of.— Offence, Nature of.— Pro- 
secution.— Limitation.—A complaint having been 
laid (on the 26th March 1885), under section 62 of 
Act II] of 1871 (Madras), aguinst O. for having exer- 
cised his profession for more than two months in the 
official year 1884-85 in a municipality without paying 
the tax in respect thereof, the Magistrate dismissed 
the complaint, on the ground that the prosecution 
was barred by section 169 of the Act, inusmuch as 
five months had elapsed since the last payment in 
respect of the tax became due. Held that the 
complaint if laid within three months from the close 
of the official year, or, if O. ceased to exercise his 
profession before the close of the official year, within 
three months from such date, was not barred by sec- 
tion 169 of the Act. OOTACAMUND MUNICIPALITY 
v. O'SHAUGHNESSY. ~ LLB. 9 Mad, 38 


ss. 64, 72.—Tar on animals.—Li- 
cense, Extent and limit of.—N. having taken out a 
license under the provisions of the Towns Improve- 
ment Act, 1871, for a bullock, the bullock diced and 
NV. bought another bullock, but did not take out a 
second license. 4. was convicted for keeping this 
bullock without a license. Held (by Turner, C. J., 
and Hrrenins, J., Branpt, J., dissenting) that the 
conviction was right. MUNICIPAL COMMISSIONERS 
OF MANNARGUDI v. NALLAPA 

[L L. R., 8 Mad., $27 
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MADRAS TOWNS IMPROVEMENT 
ACT, III OF 1871—continued. 


———— 8. 85.—Suit to recover money ille- 
gally levied as tax on profession.—Section 85 of 
Madras Act II] of 1871 is not a bar to a suit to re- 
cover money wrongfully levied as a tux because such 
so-called tax had no legal existence. There is no 
provision in that Act for levying any tax described 
in section 57 of the Act at all otherwise than by the 
prescribing of the machinery for its levy in sections 
58-61. 1f that machinery is not applhed, no liabi- 
lity to pay such tax can arise. Where the Municipal 
Commissioners of a town had not determined on the 
imposition of a tax of that description till 22nd April 
of the official year for which such tax was imposed, 
and the list of persons to be taxed for that year was 
not completed till 14th July of the same year, and 
notice to A. of his assessment under such tax was not 
given him till 8th October in that year,—Held that 
the tax had no legal existence, and that A. was enti- 
tled to recover from the Commissioners money which 
they had collected from him as and for such so-called 
tax. Bates v. Muntcipal Commissioners for the 
Town of Bellary, 7 Mad., 249, followed. LEMAN ». 
DAMODARAYA . ; .- LL. BR. 1 Mad, 158 


ss. 188, 189.—Sireet.—Huacroach- 
ment.— Possession.— Private property.— Onus pro- 
bandi.—H. owned a house in the town of A., to which 
the Towns Improvement Act, 187], was extended in 
1879. In 1882 the Municipal Commissioners, pro- 
fessing to act under section 139 of the said Act, re- 
moved a pial which projected beyond the main walls 
of Hs house and abutted on a lane which was used 
by the public. 2. proved that the pial had existed 
for fifty years, Held that the action of the Muni- 
cipal Comiissioners was illegal. HANUMAYYA ov. 


RovurELL . ‘ ‘ - iLL. R., 8 Mad, 64 


8. 154.—Omission to take out 
licenses.—Criminal Procedure Code, 1869, ss. 43, 66. 
—Section 154 of Madras Act [11 of 1871 was not 
intended to apply to omissions to take out licenses, 
It applies to breaches of the Act which, in a police- 
man’s view, are offences, and regarding which, if 
committed within his view, one of two courses 1s 
open to him,—viz., to arrest without warrant, or to 
lay an information before a Magistrate, and apply 
for a summons or warrant. If he adopts the latter 
course, then sections 43 and 66 of the Criminal Pro- 
cedure Code require that the information should be 
reduced to writing, and given on oath or solemn 
affirmation, before any process is issued thereon. 
Section 68 of the Code is limited to cases in which 
no complaint has been made, and the Magistrate, 
proprio motu, institutes a prosecution, ANONYMOUB 
[6 Mad., Ap., 50 


8. 185.—Penal clause sanctioned 
by Government with respect to other bye-laws, not 
with respect to that to which it is attached.—The 
mere publication of a bye-law with a penal clause at 
the end which had not been passed by the Munici- 
pal Commissioners or approved by the Governnient 
as applicable to the bye-law in question, though it 
was so passed and approved in reference to other 
bye-laws, cannot avail to legalise the infliction of 
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MADRAS TOWNS IMPROVEMENT 
ACT, III OF 1871, 8s. 165—continued. 


the penalty. Bye-laws requiring licenses in cases ir 
which Madras Act III of 1871, by specifying the 
cases in which they shall be required, has impliedl: 
declared they shall not be required, are in violatior 
of the Act. ANONYMOUS . 8 Mad, Ap., 


8.168.—Suit on a contract agains. 
Municipal Commissioners.—Notice.—A suit was 
brought to recover from the Municipal Commissioner. 
of Madura the balance of a sum of money due for 
timber supplied under a contiact duly made witl 
them. eld that the plaintiff was entitled to sue or 
the breach of contract without giving notice, such a 
suit not falling under the provisions of section 16€ 
of the Towns Improvement Act (LIT of 1871, Mad- 
ras). MAYANDI v, McQuIIAR 
[1.L. R, 2 Mad., 12¢ 


sch, B, cl. 4.—“Pleader an: 
Practising Vakil.’—Magistrates’ Court Vakil— 
The words  Pleader and Practising Vakil’’ usec 
in clause 4, schedule B of the Madras Towns Ine 
provement Act, 1871, are not restrieted to persons 
who have obtained sanads from the District or Hig! 
Court, but include all practitioners in Courts of cri- 
aninal jurisdiction within’ the municipal limits. 
PALAMCOTTAH MUNICIPALITY v, ANNASAMI 


—_—_——— sch. C.—Horse.—Pony under thir- 
teen hands.—In the Madras Towns Improvomen’ 
Act, 1871, the word “horse ” includes a pony except 
when, by reference to the number of hands, the 
articles of schedule Co show a contrary inteution, 
Schedule C is part of the Act. No tax is levinble 
under the Act on a four-wheeled carriage on springs 
drawn by one pony under thirteen hands. V1iZAGAPA- 
TAM MUNICIPALITY v. WALKER 

(I. L. RB. 5 Mad., 26€ 


“MAFEE BIRT’ TENURE. 
Sea GHANT—CONSTRUCTION OF GRANTS. 


[18 W. R., 211 
MAGISTRATE. 


See CASKS UNDER POSSESSION, ORDER OP 
CHuIMINAL COURT a8 TO— 


See SANCTION TO PROSECUTIUN—POWER 
TO GHANT SANCTION, 

(I. L. R., 2 Bom,, 384 

I.L. R., 2 All., 205 

I. L. R,, 6 Mad., 14€ 


See SANCTION TO PRrOSECUTION—NON-~ 
COMPLIANCE WITH BANCTION, 


ILL. R., 4 Cale., 713 


See CASES TNDER WARRANT OF ARREST 
—CKiMINaAL CASES. 


See WITNESS~—CRIMINAL CASE8—PERBON 
COMPETENT TO BE WITNEgsS. 

8 Bom., Cr., 12€ 

6 W. R., Cr., 4€ 

20 W. R., Cr., 7€ 

LL. R., 2 Cale, 40€ 

I, L. B., 3 AIL, 57 
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MAGISTRATE—continued. 
Appearance of, to show cause. 


See Practicr—-CRIMINAL CASES—RULE 


TO SHOW CAUBE. 
(I. L. R., 4 Calc., 20 


Attestation of— 


See CASES UNDER EVIDENCE—CRIMINAL 
CasEs—EXAMINATION AND STATEMENTS 
oF ACOUSED. 


See (CASES UNDER EXAMINATION OF AC- 
CUSED PERSON. 


Liability of— 


See CAS&S UNDER JUDICIAL OFFICERS, 
LIABILITY OF— 


Duty of— 

1, ———_—_——- Duty in judicial capacity.— 
The necessity of » Magistrate acting in a dispassion- 
ate and impartial manner, and not in the spirit of a 
prosecutor, observed upon. IN THE MATTRR OF MA- 
HESH CHANDRA BANERJEE. QUREN». PurNnA CHAN- 


DRA BANERJER. QUEEN v. K. tt SiRKAR 
f4B.L. BR. Ap, 1: 13 W.R., Cr, 1 


2. Acting on private 
knowledge of accused.—A Magistrate acting judici- 
ally should not import into the ease before him his 
previous knowledge of the character of the accused, 
but should determine his guilt or innocence upon the 
evidence given in the case. RRG. vp. VYANKATRAV 
SURINIVAS . P ° 7 Bom., Cr., 50 


See MEWEROONISSA v. BHASHAYR MADHA 
[2 W. R., Act X, 29 


Lopotger DoMNEE v. TIKHA MoopAt 
[8 W. R., Cr., 67 


3, Deciding on evi- 
dence when collected by police.—Mugistrates should 
clearly understand that whilst the police perform 
their proper duty in collecting evidence, it is the 
function of the Magistrate alone to decide upon the 
suflicioncy or credibility of such evidence when collect- 
ed. GOVERNMENT 0, KARIMPAD 


(I. L. R., 6 Calc., 496: 7 C. L. R., 467 


4. Commitment of 
accused for trial.—Tho duty of a committing Magis- 
trate is to ascertain whether by the evidence for the 
prosecution a primd facie case is made out against 
anaccused. QUEEN vt. Mana Sineu . 3 N. W., 27 


Queen v. Kisxto Dona 14 W. R,, Cr., 16 


5. Re-trial.— Record 
of former trial.—A Magistrate trying a case is as much 
bound by strict rules of evidence as any Sessions 
Judge or Civil Court. Where proceedings, which 
had alrendy been taken against the accused before 
another Magistrate, had been quashed, and a new 
trial directed, the Magistrate holding the second trial 
is not justified in referring to the former record as a 
whole, but only to such portions of it as have been 
specially put in evidence before him. IN THE MATTER 
oy Devi Durr. ; . TCOLR. 198 
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MAGISTRATE.—Duty in judicial capacity 

—continued. 

6. Trial by Magis- 
trate who as Collector instituted proceedings.—The 
District Magistrate should not himself try a case in 
which he instituted the prosecution as Collector. 
QUEEN v. NADI CHAND Poppak . 34 W.R., Cr.,1 


7. ——_—_—_—_—_—— Conviction by Ma- 
gistrate for practising in Collector’s Court without 
certificate.— Officer hoth Magistrate and Collector.— 
Where an officer is acting in two capacitics,—wiz , as 
Assistant Collector and Assistant Magistrate,—he 
should not, in his capacity of Magistrate, convict a 
person of an offence committed before him as Col- 
lector: therefore he has no authority as Magistrate 
to fine a person under section 34, Act XX of 1865, for 
practising in his Court as Collector without a certi- 


ficatc. IN THE MATTER OF RAMDYAL SINGH 
(6 B. L. R., Ap., 88 


See QUEEN v. HIRALAL Das 
(8 B.L.R., F. B., 422 


S. C. GOVERNMENT OF BEenGAD v. Htrratat Das 
(17 W. R., Cr., 39 




















8. ———— Conviction of pub- 
lie servant,—Sentence.—Where a person in the em- 
ployment of the Court is convicted of a criminal offence 
punishable by tine or imprisonment, it is quite com- 
petent to the Magistrate in his administrative capacity 
to dismiss him from his office. QUEEN v. CHUNDER 
CooMaR SEN 

[1 Ind. Jur., N. 8.,97:5 W. R., Cr., 4 


9. — Judge. — Bias. — 
Magistrate's jurisdiction where complainant is his 
private servant.— Legality of conviction and sen- 
tence passed by such Magistrate in such a case.— 
The mere circumstance that a trying Magistrate is 
the master of the complainant does not deprive the 
Magistrate of his jurisdiction, though it is expedient 
that such a complaint should be referred to another 














Magistrate. IN RE THE PETITION OF BASAPA 
(I. L. R., 9 Bom., 172 
10. Translations of 


findings, Revord of.—Magistrates are bound to record 
translations of their fiindings in criminal cases. Regu. 
v. Katungt BHUKAN ; ; 1 Bom., 17 


11. _ Comments on pro- 
ceedings of Sessions Judge.—Comments by a Magis- 
trate, in the form of a supplementary statement 
on the proceedings of the Sessions Judge, disapproved 
of. Rega. v. GOVINDA BIN BABAJI 

(5 Bom,, Or., 15 


12. Witness.— 
Threatening witness, ~In cross-examination before 
the Court of Session, a witness stated that, when she 
was before the committing Magistrate, that officer, 
addressing her, said :—* Recollect, or I will send you 
into custody.” Held that if the Magistrate did so 
address the witness, he exceeded his duty. QUEEN- 
EMPRESss 0. IshRI Singh . LL. R., 8 All. 6723 
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MAGISTRATE, JURISDICTION OF— 

Col. 

1. APPEARANCE OF JURISDICTION ON PRo- 
CERDINGS ;: ‘ ‘ e - 3606 
2. GENERAL JURISDICTION : A . 38006 

3. TRANSFER OF MAGISTRATE DURING 
TRIAL ; 5 ee SR : . 3607 
4. POWERS OF MAGISTRATES . a . 8609 
5. REFERENCE BY OTHER MAGISTRATES . 3617 
6. COMMITMENT TO SK8S{0ONS COURT . 8619 
7. WITHDRAWAL OF CASES : . 3622 
8. KE-TRIAL UF CASES , ‘ ‘ » $622 
9. REVIEW OF ORDERS . ‘ . 3623 
UO. SPECIAL ACTS . ‘ . ¢ . 36238 


Act XIX oF 1838 (CoasTiNna VEssELSs, 
Bomuay) : , : ‘ 
Acr XXVI or 1850 (‘Towns ImMPRoveE- 
MENT, BOMBAY), ‘ . . 3624 
Act XX XV OF 1850 (FERRI, BOMBAY) 3624 
Act XXII or 1855 (Ports anv Port 


3623 


Dus) . ° F ; ; - 3624 
Acr I oF 1858 (CoMPULSORY ].ABOUR, 
MADRAS) . ° ‘ ‘ . 3625 
Bengal Act III or 1863 (TRANSPORT 
oF NATIVE LasovURERS) . ; . 3625 
Bombay Act IX oF 1863 (CoTToNn 
FRAvuDs) , : ‘ & - 3625 
Bombay Acr VIII oF 1866 (Porsonous 
Drugs) : ; ; . . 8625 
Bombay Act V oF 1879 (Lanp Rez- 
VENUE) : . ° . . 3625 
Bombay Rea. XXI or 1827 (OviluM) . 3625 
SATTLE TRESPASS ACT, 1857 A . 8626 
CHOWKIDARS ., ‘ ‘ ‘ « 4626 
ILLEGAL CONFINEMENT =, - . 3627 
Mapnras Act IIT oF 1865 i . 862 
Mapras REGULATION XI oF 1816 . 38623 
Mapras REGuriatrion IV oF 1821 - 3628 
MERCHANT SEAMEN’S Act, 1859 . . 3628 
PENAL CODE. ‘ ‘ P .- 3628 
Pourcre Act, 1861. F : - 38629 
Post Orrick Acts, 1854, 1866 . .- 3630 
Raitway Act, 1854. j ; - 3630 
REGISTRATION ACTS . ‘ ‘ . 3630 
SaLt Laws i : ‘ . . 3631 
Stamp Act, 1869 é ° ° - 3631 
WHIPPING e ‘j é ° . 8631 
WITNESS ‘ ‘ « . 3631 
See CASES UNDER CANTONMENT Magis- 
TRATE. 


See CASES UNDER COMPLAINT. 


See CONTEMPT OF COURT— PROCEDURE. 
[6 B. L. R., 100 
15 W. R., Cr., 2, 88 


See CRIMINAL PROCEDURE CopRg, 1882, 3. 


164 (1872, 6, 122). 
I. L. R., 2 Bom., 643 


See CRIMINAL PROCEDURE Cove, 1882, 8. 
258 (1872, 6, 220). 
[1. L. R., 3 Calec., 495 


See CRIMINAL PROCEDURE CopE, 1882, 8. 


347 (1872, 8. 221). 
( ei. L. B., 3 Cale., 495 
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MAGISTRATE, JURISDICTION OF— 


continued, 


See CRIMINAL Procepurk Copr, 1882, 
88, 436, 438 (1872, ss. 296, 297), 

(I. L. R., 4 Cale. 16, 647 

I. L. R., 8 Bom., 100 

2B.L. R., 8. N., 2: 10 W. R., Cr., 35 


See CASKS UNDER JURISDIOTION OF CRIMI« 
NAL CoURT. 


See CASKS UNDER NUISANCE. 


See PoLtics INQUIRY, 
([2BL. BR, 8. N., 6 
3 N. W., 275 


See CASKS UNDER POSSESSION, ORDER OF 
CriIMINAL COURT AS TO— 


See Prosvitrutt . 3B.L.R., A. Cr.,70 
[1. L. R., 6 Calc., 163 


See CASES UNDER KKECOUNISANCE TO KEEP 
PRACK. 


See SANCTION TO Proskcurion~-Non- 


COMPLIANCE WITH SANCTION, 
(I. L. R., 4 Cale. 712 


See SANCTION TO ProsKCUTION— POWER 
TO QUESTION GRANT OF BANCTION, 
| I, L. R., 4 Cale., 868 


1, APPEARANCE OF JURISDICTION ON 
PROCEEDINGS. 


1, —————_- Magistrate with power to do 
articular act or make particular order,— 
Order for maintenance ander s. 636, Criminal Pro- 
cedure Code.— Where the law empowers Magistrates 
of a particular grade to do w particular act, or make 
a certain order, it should always appear upon the 
proceedings that the Magistrate making the order or 
doing the act is u Magistrate who had jurisdiction to 
doit. Anorder under section 538, Criminal Procedure 
Code, 1872, cannot be made by a Magistrate of the 


SOMBEE v. JITUN SONAL 
{22 W. R., Cr., 30 


2, GENERAL JURISDICTION, 


L “Mugistrate,’”? Meaning of.— 
Jurisdiction of Criminal Procedure Code, 1861, e. 
149.— Meaning of “ Magistrate.” —The words “a 
Mayistrate,” in section 149 of the Code of Criminal 
Procedure, mean “ any Magistrate,” and pot merely 
“the Magistrate } Ke. ov, 


having jurisdiction.” 
VaHALA JETHA : . 7 Bom, Cr., 56 
2 





“ Magistrute.’’— Criminal Pro- 





eaduce Code, 1NG1, 8.15.--Head of the village.—Yhe 


head of a village is within the definition of a Mayis- 
trute ax defined in section 15 of the Criminal Pro- 
cedure Code. ANONYMOUS » & Mad, Ap. 2 


3. —— “Magistrate of District,’’ 
Meaning of.—Criminal Procedure Code, 1861, 8. 
61,—Meaning of the words “ Magistrate of the Dis- 
trict? in Section 61 of the Criminal Procedure Code. 
ANONYMOUS . . . & Mad, Ap. 29 





( 8607 ) 


MAGISTRATH, JURISDICTION OF— 


continued. 
29, GENERAL JURISDICTION—continued. 


District Magistrate.— Criminal 
Procedure Code, 1882, s. 4288.—The expression “ The 
District Mayistrate, a Presidency Magistrate, a Sub- 
divisional Magistrate, and a Magistrate of the first 
class ” in seetion 488, Criminal Procedure Code, 1882, 
means the Magistrate of the particular district in 
which the person resides, against whom such a com- 
plaint is made. IN RE TUE PETITION OF FAKRUDIN 
(I. L. R., 9 Bom., 40 





5. Criminal Proce- 
dure Code (Act X of 1882), s. 488.—Complaint by 
a wife against her husband for maintenance.—A com- 
plaint under section 488 of the Criminal Procedure 

ode (Act X of 1882) falls within the cognisance of 





and within the local limits of whose jurisdiction the 
husband or the futher is actually residing at the dute 
of such complaint. In Rg THE PETITION OF FakR- 
UDIN ‘ ; . . LL. R., 9 Bom., 40 


6, ———_—_-— Head Asristant Magistrate. 
— Power of Magistrate to o.der trial of cases of 
offences commilled in town outside his division.—An 
objection was taken before the Sessions Judge in the 
hearing of an appeal that the head Assistant Magis- 
trate had no jurisdiction to try the case, he having 
a distinet local jurisdiction which did not include the 
town where the offence was committed,  1t appeared 
that the head Assistant Magistrate had received 
general instructions from the Magistrate of the dis- 
trict, as a temporary arrangement, to take up crimi- 
nal cases arising within the limits of the said town 
which was not within his division, 2Ze/d, upon these 
facts, that the head Assistant Magistrate had no 


jurisdiction. ANONYMOUS . 6 Mad., Ap., 48 
7. Village Magistrate.— Power 


fo issue summons.—A Village Magistrate has au- 
thority to issue a summons to persons within, but not. 
without, the local area of his jurisdiction, whose at- 
tendance may be required in cases which he is em- 
powered to try. QUEEN v. KRISILNAMA 

[1I. L. R., 5 Mad., 230 


8. Magistrate also Justice of 
Peace.—53 Geo. III, o. 155, 8. 105.—Act VII of 
1853.—A Magistrate boing also a Justice of the Peace 
had no jurisdiction to try a British-born subject under 
the Penal Code. His jurisdiction in the trial of such 
subjects was governed and limited by 63 George IIT, 
cap. 165, section 105, and Act VIL of 1553, neither 
of which ‘yave him power to award imprisonment in 
default of payment of s fine. RE. ©, D1xoNn 











[6 Bom., Cr,, 14 
8. TRANSFER OF MAGISTRATE DURING 
TRIAL. 
9. Summary jurisdiction. — 


Lransfer.— Criminal Procedure Code, ss. 56 and 222. 
—Fwurlongh.—The petitioner had been convicted by 
Mr, C., the Assistant Commissioner of Kamroop, in 
the exercise of s summary jurisdiction, under section 
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MAGISTRATE, JURISDICTION Or— 
continued. 
8. TRANSFER OF MAGISTRATE DURING 


TRIAL—continued. 


Summary jurisdiction—continued. 


222 of Act X of 1872. This officer was, in the ycar 
1872, in charge of the Jorehaut Division in the dis- 
trict of Secbsaugor, “with first-class powers and 
powers under section 222” of the Act. In 1874 he 
proceeded on furlough to England, and, on his return 
in 1875, was posted to the district of Kamroop, and 
invested with the powers of a Magistrate of the first 
class. Held that section 56 of Act X of 1859 did 
not apply, and that Mr. C. had no summary jurisdic- 
tion in Kumroop; per Marxsy, J., on the ground 
that, by the terms in which the Government had con- 


; | ferred that jurisdiction on Mr. C., it had in effect 
the Magistrate competent to entertain such complaint, | 


directed,” within the meaning of section 56 of Act 
X of 1872, that he should not exercise that jurisdic- 
tion anywhere but in Seebsaugor; per MiTTER, J., 
on the ground that the office to which Mr. C. was ap- 
pointed in Kumroop was not equal to, or higher thun, 
that which he had held in Seebsaugor. Quere, per 
MarkEBY, J.,— Whether the posting of Mr, C. to Kain- 
roop, after his return from furlough, was a transfer 
from Seebsaugor within the meaning of section 56 of 
Act X of 1872. IN THE MATTER OF PURSOORAM 
BOROVA 


[I. L. R., 2 Calc., 117: 25 W. R., Cr., 52 


10. ——————- Jurisdiction to complete 
trial—Transfer of Magistrate while trying a case. 
—Mr. M. was appointed by the Local Govermnent, 
under section 37 of Act X of 1872, a Magistrate of 
the first class, under the designation of Joint Mayis- 
trate, in the district of Meerut. He was subsequent- 
ly appointed to officiate us Magistrate of the district 
of Meerut during the absence of Mr. F. or until 
further orders. While so officiating he was appoint- 
ed by a Government notitication, dated the 10th 
July 1880, to officiate as Magistrate and Collector of 
Gorakhpur, “on being relieved by Mr, ¥.’ He was 
relieved by Mr. F. in the forenoon of the 23rd July 
1880; and in the afternoon of that day, under the ver- 
bal order of Mr. #., he proceeded to complete a criminal 
case which he had commenced to try while officiating 
as Magistrate of the district of Meerut. All the evi- 
dence in this case had been recorded, and it only re- 
muined to pass Judgment, Mr, M. accordingly pass- 
ed Judgment in this case and sentenced the accused 
persons to various terms of imprisonment. Held 
(Srankix, J., dissenting) that Mr. Af, retained his 
jurisdiction in the district of Meerut so long as he 
stood appointed by the Government to that district 
and no longer, and the effect of the order of the 1Uth 
July 1880 was to transfer him from the district of 
Meerut from the moment he was relieved by Mr. F. 
of the office of Magistrate of that district, and from 
that moment he no longer stood appointed to that 
district and could exercise no jurisdiction therein as 
a Magistrate of the first class; and that, therefore, the 
conviction of such accused persons had been properly 
quashed on the ground that Mr. Af. had no jurisdic- 
tion. EMPrREss OF INDIA v, ANAND SaRUP 


(LL. R.,3 AlL, 563 
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continued. 


38. TRANSFER OF MAGISTRATE DURING 
TRIAL—continued. 


ll, ——_———- Change of powers of Magis- 
trate while case is proceeding.— Notification 
taking effect retrospectirely.—On the 22nd of May 
1.78 a Deputy Magistrate invested with third class 
powers only, sentenced an accused person to three 
months’ imprisonment under section 417 of the Penal 
Code, thus exercising second class powers. On appeal 
the Magistrate, on the 18th June, annulled the sen- 
tence and directed a new trial, under section 284 of the 
Code of Criminal Procedure. On the 26th of June 
the Government issued a notification, investing the 
Deputy Magistrate with second class powers, to take 
effect from the 25th of March to the 31st of May 
1878. Held that the notification did not render the 
Magistrate’s order illegal, as the Deputy Magistrate 
had no jurisdiction to exercise second class powers on 
the 22nd of May. IN THE MATTER O¥ SURGEE 

{8 C. L. R., 281 


12. Appointment of Magistrate. 
—Time from which order of appointment dates.---An 
Assistant, Magistrate convicted an accused on the 12th 
August, and by an order of even date such Magis- 
trate was invested with power to act as a Magistrate 
of the first class, although the fact that he had been 
so invested with full powers was not communicated 
to him until the 23rd idem. The accused appealed 
to the District Magistrate and was acquitted. On 
motion made to the High Court to sect aside the 
acquittal, on the ground that, after the date of the 
order of the Lieutenant-Governor investing the 
Assistant Magistrate with further powers, no appeal 
lay to the District Magistrate,— Held that, even sup- 
posing the Taeutenant-Governor’s order conferred 
first class powers upon the Assistant Magistrate from 
the moment it was made, it must be shown, before the 
District Magistrate’s decision could be set aside, that 
the order of the Lieutenant-Governor was signed be- 
fore the conviction.  Quare,—Whether an order in- 
vesting a Mayistrate with first class powers is of any 
force, or amounts to an authority to exercise such 
powers, until the order has heen officially communi- 
cated to the Magistrate, IN THE MATTER OF THE 
PETITION OF MOHAMED Esnak. CHUNDRO MaAk- 
WARI v. MOHAMED EsHiak 

(I. L. R., 6 Cale. 476 


See Empress oF INDIA v. ANAND SARUP 
[t. L. R., 3 AIL, 563 


Or— 





4. POWERS OF MAGISTRATES, 


13. ———__——— Magistrate of first class.— 
Sentence,—Appellate Court.— Enhancement of pun- 
tshment.—As an Apyellate Court, a first class Magis- 
trate has power to pass any sentence which a Subor- 
dinate Mayistrate might have passed. ANONYMOUS 
Cask. ‘ ‘ . LL. R.1 Mad, 54 


14. Magistrate of second class.— 
Criminal Procedure Code, 1882, s. 206, and ach. TIT, 
arts. II, IIT (7).—Power to commit for trial.— 
Case triable by Court of Session and Mugistrate 


DIGEST OF CASES. 


————. 
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continued, 
4. POWERS OF MAGISTRATES—continued. 
Magistrate of second class-—consttnued. 


of the first class.— Discharge of accused.—A com- 
plaint of an offence made punishable by section 
392 of the Penal Code was brought in the Court 
of a Magistrate of the second class, who had been 
invested with the powers described in section 206 
of the Criminal Procedure Code. The Magistrate 
passed an order directing that the inquiry should 
be held in his Court, and accordingly an inquir 

was held under the provisions of chapter XVII 

of the Crininal Procedure Code, and the accused 
was discharged, ZZeld that powers conferred undor 
section 206 of the Criminal Procedure Code convey 
authority to carry into effect any of the provisions 
of chapter XVIIT of the Code; that the procedure 
to be adopted under chapter XVITL is not confined to 
cases exclusively triable by a Court of Session, but is 
also applicable to cases which, in the opinion of the 
Magistrate concerned, ought to be tried by such 
Court ; that the order of the Magistrate in the present 
ense, directing inquiry to be held in his Court, must 
be taken to mean that, in his opinion, the case 
referred to was one which ought to be tried by a 
Court of Session; and that his order discharging the 
accused was therefore legal, RAaAMSUNDAR 0, Nrro- 


TAM, ‘ : . LL. Rk. 6 All, 477 


16, ————_—————————_ renal Code, s. 71. 
—Criminal Procedure Code, xs. 39, 235.— Rioting, 
grievous hurt, and hurt.—Punishment for more 
than one of several offences.— Powers of Magistrate 
of first class conferred on Magistrate of second 
class during trial_—Power to sentence as first class 
Magistrate,.—On the 8th August 1884, 2 Mayistrate 
of the second class began an inquiry in a case in 
which several persons were aceused of rioting and of 
voluntarily causing grievous hurt. On the Oth Sep- 
tember, the powers of a Magistinte of the first class 
were conferred on the Magistrate by an order of Gov. 
erninent, which was communicated to hin on the &th 
September. On the 9th September, the case for tho 
prosecution having closed, the Magistrate framed 
charges against cach of the accused under sections 
323 and $20 of the Penal Code, recorded the stute- 
ments of the accused and the evidence for the defence, 
and, on the lUth September, convicted the accused of 
all the charges, passing upon each of them, in respect 
of each charge, sentences which he could past as a 
Magistrate of the first class, but could not have passed 
as a Mayistrate of the second class. On appeal, the 
Sessions Judge, on the ground that the prisoners had 


committed the offence described in section 148 of the 


Penal Code, held that the sentences passed by the 
Magistrate were illegal, as being inconsistent with 
the provisions of section 71, paragraphs 2 and 4, and 
he accordingly reduced the sentences of Noprisonment 
which the Magistrate had passed to the maximum of 
Doprisonment which the Magistrate could have in- 
flicted under section 148, Held, by the Full Bench 
(PetTHELAM, C. J., and BRoviurat, J., dissenting), 
that the sentences passed by the Magistrate were 
legal. Per OLDFIELD, MAHMOOD, and DutuHoit, 
JJ., that, with reference to the terms of section 39 of 
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continued. 


4. POWERS OF MAGISTRATES—continued. 
Magistrate of second class—continued, 


the Criminal Procedure Code, a Magistrate of the 
second class who has begun a trial as such and con- 
tinued it in the same capacity up to the passing 
of sentence, and who, prior to passing sentence has 
been invested with the powers of a Magistrate of the 
first class, is competent to pass sentence in the case as 
a Magistrate of the first class. Per Perurenam, C.J., 
that a case must be taken to be tried upon the day 
the trial commences ; that, for all the purposes of the 
trial, the Magistrate in this case retained the status 
of a Magistrate of the second class, and that he was 
therefore not competent to pass sentence ns a Magis- 
trate of the first cluss. Ler Brobuukst, J., that 


OF— 


the sentences passed by the Magistrate were, as a, 


whole, illegal; that if he had convieted the accused 
under section 148 of the Penal Code, his order would, 
under the circumstances, have been legal. QuEEN- 


Kurress v. Vensuap = =. 1, iL. R., 7 All, 414 


16. ———_——— Joint Magistrate with 
powers of Magistrate «f district.— Criminal 
Procedure Code, 1861, ss. 1o, 23, and 68.—A Joint 
Magistrate who has been vested with the full powers of 
a Magistrate of a district, and to whom a case is duly 
made over by the Magistrate, is competent, under sec- 
tions 16, 23, and 68 of the Code of Criminal Procedure 
to initiate proceedings without any formal complaint 
against parties otber than those mentioned in the 
original complaint. IN THE MATTER OF THE PETITION 
OF LUCHMIPUT SINGH . IS W.R.,, Cr., 43 


17, ——_—-—— Subordinate Magistrate.— 
Power of, to try case on report of police or on com- 
plaiwnt.—A Subordinate Magistrate (second class), 
who is not specially vested with powers under section 
G6 (a) of the Code of Criminal Procedure, 1861 (as 
amended by Act VIII of 1869), has no jurisdiction to 
try a case on the report of a police oftticer, or on 
a complaint directly preferred to him, IN THE 
MATTER OF THE PETITION OF SHANKAR ABAJI 
Hosuine . 6 Bom., Cr., 69 


18. Magistrate of third class.— 
Power to entertain charge in police report.— Cri- 
minal Procedure Code, 1872, 8s. 123.—A Magistrate 
of the third class can try a person accused of a cog- 
nisable offence, who has been forwarded to him by an 
officer in charge of a police station, under section 
123 of the Code of Criminal Procedure, Ra. r. LALA 
SUAMBHU : . : . 10 Bom., 70 


19. Deputy Magistrate.— Defuult 
in appearance of party bailed.—In consequence of the 
default in appearance of a person bailed, the surety 
was compelled to pay the penalty mentioned in the 
recognisance, The Deputy Magistrate applied for 
and received the permission of the District Magistrate 
to try the accused under section 174 of the Penal 
Code. Held that the Deputy Magistrate had no 
jurisdiction to try the case, it not having been refer- 
red to him “ either on complaint preferred directly to 
the Magistrate or on the report of a police officer.” 
Quxgkn v. Tasumappi LaAHoRY 

(1 BL. BR, A.Cr.1: 10 W.R., Cr, 4 
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4. POWERS OF MAGISTRATES—continued. 


20. Power of delegation of 
authority to receive complaints.— Criminal 
Procedure Cude, 1869, ss. 23 (d) and 66 (b).— Order of 
Local Government, Affect of.—The power of a Magis- 
trate to delegate the receiving of complaints under 
section 66 (d), Code of Criminal Procedure, is not equi- 
valent to the power of the Local Government to in- 
vest with local jurisdiction under section 23 (d), and no 
Moagistrate can act under chapter XX who has not 
been legally invested with the local jurisdicticn. No 
order of the Local Government under the lutter sec- 
tion can legally have retrospective effect. Mac- 
DONALD v. RIDDELL. . 16 W. R., Cr., 79 


21. —— Power to refer case where 
no jurisdiction to try it.—Power tu try case 
without complaint.—A Subordinate Magistrate has 
no power to refer a case, Which he has himself no 
jurisdiction to try, to a full-power Magistrate, and 
the latter has, therefore, under such circumstances, 
no jurisdiction to take up the case without a com- 
plaint being made to him. Rea. ¢. Baagu VALAD 
OwsARI ; ‘ ‘ - 4 Bom., Cr., 34 


22, ———_—_—— Power to refer case sent for 
investigation by Civil Court.— Power to try 
case without complaint.— Held that the Magistrate 
of o district, to whom a case has been sent for inves- 
tigation by a Civil Court, has uo power to refer it to 
a tull-power Magistrate, and the latter has, therefore, 
under such circumstauces, no jurisdiction to take 
up the case without complaint made to him, Rxa. 
Dir Cuanp KuvusuaL - 4 Bom.,, Cr., 30 


23. ——_——-_—- Magistrate trying case him- 
self after referring it.—Zrial without recording 
procceding under s.36, Criminal Procedure Code, 1869. 
—A Mayistrate of a district, before whom a complaint 
hud becn made, without complying with the provisions 
of section 66, Act XA V of 1561, sent the petition to be 
disposed of by a Deputy Magistrate; and wheu the 
Deputy Magistrate had proceeded to some extent with 
the case, the Mayristrate took it up and tried it himself, 
Held tut the Magistrate, having once sent the case 
to the Deputy Magistrate for trial, had no power to 
try the case himself without formally recording a 
proceeding under section 36 of Act VIII of Lobg. 
QUEEN v. GIRISH CHANDRA GHOSE 

(7 B. L. R., 6138:16 W. R., Cr., 40 





24, —__———- Order for dismissal of com- 
plaint.— Discharge of accused.— Code of Criminal 
Procedure, Act X of 1682, 388. 253, 259.— A Magis- 
trate is not competent to puss an order of dismissul or 
discharge in consequence of the absence ofs the com- 
plainant in warrant cases not coming within section 
259 of the Code of Criminal Procedure, except in cases 
coming within the last clauses of section 253 of the 
same Code. Govinpa Dass v. DuLaLt Dass 

(LL, R., 10 Calc, 67: 138 C. L. R., 408 


25. —_—___—__- Removal of case from file of 
Deputy Magistrate.—Criminal Procedure Code 
(dct XXV of 1861), 8. 66.—Act VIII of 1569, 
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Removal of case from file of Deputy Ma- 
gistrate—continued. 


8. 36.— Discretion of Court.—Interference by the 
High Court in a case where the Magistrate had im- 
properly exercised his discretion in removing a case 
from the file of a Deputy Magistrate. IN tHE MAT- 
TEBE OF THE PETITION OF NABA KUMAR BANERJES 
(6B L. RR. Ap., 45 


26. —————— Power to refer to Subordi- 
nate Magistrate.—A full-power Magistrate has 
no authority to refer for disposal to a Subordinate 
Magistrate a complaint made originally to such full- 
power Magistrate. Rua. v. Papipio MrTApo 

(9 Bom., 167 


27, Reference to District Ma- 
gistrate.— Powers of second class Magistrate.— 
Committal to Court of Sessions.—Criminal Proce- 
dure Code, 1882, s. 849.—An Assistant Magistrate 
convicted a person under sections 406 and 417 of the 
Penal Code, and referred the case to the District Ma- 
gistrate for sentence undez the provisions of section 
3:49 of the Code of Criminal Procedure. The Dis- 
trict Magistrate was of opinion that the offence was 
one properly punishable under section 420 of the 
Penal Code, and one which the Assistant Magistrate 
had no jurisdiction to deal with, and that therefore 
the reference under section 849 was wlira vires and 
illegal. On a reference to the High Court,—Held 
that the Assistant Magistrate was not wholly with- 
out jurisdiction, as he was competent to commit the 
accused to the Court of Session, though not to hold 
a trial, and that the District Magistrate might, if he 
thought proper, commit the accused to the Court of 


Or— 





Session. ABDUL WAHAB v. CHANDIA 
[I. L. R.,13 Cale. 306 
28. Magistrates not Justices of 


the Peace.— Madras Boat Kules—Act LV of 
1822.— Act LX of 1846.—Liability of owner under 
vule 7.— Burden of proof.—Under Act 1X of 1846, 
the Madras Government is authorised to make, in re- 
spect of ports in the presidency, such regulations for 
the management of boats and such other matters as 
are provided for by Act IV of 1842 in respect of the 
Madras roads, being similar in principle to the provi- 
sions of the said Act, but varying in detail as local 
circunistances may require. Act IV of 1842, section 
24, empowers a Justice of the Peace of the town of 
Madras to hear and determine all pecuniary forfciture 
and penalties had or incurred under or against that 
Act. Held that it was competent to the Government 
of Madras to provide that cases cognisable under the 
rules passed in accordance with Act IX of 1846 
should be heard and determined by Magistrates not 
being Justices of the Peace. IN BE ROUTHAKONNI 

{I. L. R., 9 Mad., 431 


29. Reference to first class Ma- 
gistrate.— Criminal Procedure Code, 1882, «. 349,— 
A second class Magistrate having convicted a person 
of theft and sent him to a first class Magistrate for 
enhanced punishment as an old offender, under section 


Wi 


| 
| 





~ 
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4. POWERS OF MAGISTRATES—eontinued, 
Reference to first class Magistrate— con- 


tinued. 


849 of the Code of Criminal Procedure, the first claas 
Magistrate returned the prisoner to the second class 
Magistrate and directed that officer to commit the 
case to the Sessions. On a reference by the Sessions 
Judge, the High Court, while allowing the committal 
to stand, directed that in all cases referred under sec- 
tion 349 of the Code of Criminal Procedure, the 
Court to which the case is referred should dispose of 
the case itself and not send it back to the Court by 
which the reference is made for connnittal to the Ses- 


sions, QUEEN-EMPERESS v. VIRANNA 
(I. L. R.,, 8 Mad, 877 


30. ———__——- Return by Subdivisional 
Magistrate of case referred to him.— Criminal 
Procedure Code, 8s. 349.— Order. —Committal.— 
Under section 349 of the Criminal Procedure Code 
(Act X of 1882), a second class Magistrate transmit- 
ted a case to vw Subdivisional Magistrate, being of 
opinion that a more severe punishment was deserved 
than he (the second class Magistrate) was empowered 
to inflict. The Subdivisional Magistrate, instead of 
disposing of the case himself, returned it to the 
second class Magistrate for committal, and thereupon 
the latter committed it. Held that the action of 
the Subdivisional Magistrate, in returning the case 
to the second class Magistrate, was illegal, as he was 
bound to passa final judgment, sentence, or order. 
His order was, therefore, annulled, and he was di- 
rected to dispose of the case himself. Qurxen-Ew.- 
PRESS v. Havia TeLtuara . I, L. R., 10 Bom., 106 


31. Deputy Magistrate in charge 
of District Magistrate’s ce, — Criminal 
Procedure Code, 1882, 8. 437,.—A Deputy Magistrate 
placed in charge of the current duties of the District 
Mayistrate’s office is not thereby vested with juris- 
diction under section 437 of the Code of Criminal 








Procedure, KAMANUND MAHTAN »o. KoyYLAsSH 
MAHTAN : ‘ . LEL.R,, ll Cale. 286 
32, —— Reference to Deputy Ma- 


gistrate for enquiry.— Criminal Procedure Code, 
1861, 8. 273.—Where « caso was referred toa Deputy 
Magistrate for ugniry ale that inquiry cannot be 
regarded as a trial. here a Deputy Magistrate is 
competent to try a case, it is doubtful whether it is 
in accordance with the spirit of section 273 of the 
Criminal Procedure Code for the Magistrate to refer 


it to him for inquiry only. QUEEN ». BAWUL SInee 
mend W., Bd. 1878, 808 


38. Reference to District Magis- 
trate by Civil Court for inquiry.— Power to 
refer it to Deputy Magistrate.—A District Magis- 
trate to whom a case in which four persons were 
specially committed by a Munsif for investigation of 
charges of forgery, perjury, &c., has no power under 
section 273 of the Criminal Procedure Code, 1861, to 
refer it tothe Deputy Magistrate. Quagn v. KurTEeR 
Rau . 3H, W., 21 


Queex v. Assur Art Kuan . 3Nn. W,, 126 
52 
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$4, Power to transfer case sent 
for inquiry.—Reference by Civil Court.—Order 
of commitment by Subordinate Magistrate.— Criminal 
Procedure Code, 1869, ss. 278 and 171.—A Small 
Cause Court Judge sent a case for investigation to the 
head Assistant Magistrate under the provisions of 
section 171 of the Criminal Procedure Code. The 
head Assistant Magistrate transferred the case for 
investigation to the Subordinate Magistrate, who com- 
mitted the case to the Sessions. Held that the order 
of commitment was bad. Section 278 of the Code of 
Criminal Procedure is inapplicable to a case referred 

to a Magistrate under section 171. ANONYMOUS 
[6 Mad., Ap., 41 


35. Reference by District Ma- 
gistrate to Subordinate Magistrate.— Crime 
nal Procedure Code, 1861, ch. XIX.—The Magis- 
trate of a district or division is authorised, under 
section 273 of the Criminal Procedure Code, to trans- 
fer procecdings undor chapter XIX of that Code to 
his subordinates. QUEEN v. ABDOOLLAN 

[2 N. W,, 401 


36, ———-———._ Reference to full-power 
Magistrate.—Subordinate Magistrate.—Criminal 
Procedure Code, 1861, ch. XVI.—Held that the 
Magistrate of a district before whom a criminal case 
is brought, either on complaint preferred directly 
to such Magistrate, or on the report of a police offi- 
cer, cannot, under section 273 of the Criminal Proce- 
dure Code, refer such case to a full-power Magistrate. 
A full-power Magistrate, though executively inferior 
tothe Magistrate of the district, was not a Subordinate 
Magistrate within the meaning of chapter X V1 of the 
Criminal Procedure Code, nor was he “ immediately 
subordinate” to the District Magistrate within the 








meaning of section 484 of the same Code. Rx&a. v. 
KpisHNa PARASHRAM . ‘ 5 Bom., Cr., 68 
37. Power to refer cases for 


inquiry.—Criminal Procedure Code, 1861, 8. 273. 
—Under section 273 of the Criminal Procedure Code, 
a full-power Magistrate may refer for inquiry to a 
Subordinate Magistrate (criminal cases, that is, primd 
Sacie, any criminal case), The reference may bo for 
inquiry or for trial by the Subordinate Magistrate, or 
with a view to commitment cither to a Court of 
Session or the High Court. ANOoNyYmovus 

{4 Mad., Ap., 40 


88. Criminal Proce- 
dure Code, 1869, s*. 68, 273.—Section 273 of the 
Criminal Procedure Code, 1869, applics only to 
criminal cases brought before the Magistrate of the 
district, and cither on complaint preferred direct to 
such Magistrate or on the report of a police officer. 
There is no provision of fhe Code which authorises a 
Magistrate acting under section 68 of the Code to 
refer the case for enquiry or trial to another Magis- 
trate. Section 68 merely authorises him to take 
cognisance of offences without complaint and to issue 
summons or warant. ANONYMOUS 

(7 Mad, Ap., 2 
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4. POWERS OF MAGISTRATES—continued. 


wore to refer cases for inquiry—conti- 
eUed. 


398. ———_ Criminal Proce- 
dure Code, 1861, 3. 278.— Criminal Procedure Code, 
1869, s. 23 (g).— Power to refer cases to other Magis- 
trates.—Section 23 (g) of the Code of Criminal Proce- 
dure, 1869, makes the Magistrate of a district com- 
petent to refer cases under section 273 of the Code to 
a Divisional Magistrate exercising full powers, ANO- 
NYMOUS d ‘ . 7 Ma Ap., 5 





40, —_—_____—___—_ Criminal Pro- 
cedure Code (Act XXV of 1861), s. 273.— Grievous 
hurt.—A Magistrate has no power, under section 
278 of the Code of Criminal Procedure, to refer a 
case of grievous hurt for trial to » Deputy Magis- 
trate having only the power of a Subordinate Mugis- 
trate of the second class. GaBIND CHANDEA Biswas 
v. Hem Cuanpra Kanper . 6B. L, BR. Ap., 1165 


4). ———___———__;———_ Reference of case 
after initiation to Subordinate Magistrate.— Criminal 
Procedure Code, 1872, 88.44, 45, 47, 49.—In all cases 
in which a Magistrate refers a complaint already initi- 
ated to a Subordinate Magistrate for inquiry, the 
Procedure adopted for the purpose ought te couform 
either to section 44 or seotion 49 of the Oriminal 
Procedure Code. RaMzan Au v. Dorro Kominua 

[24 W. R., Cr., 58 





42. Criminal Pro- 
cedure Code, 1872, s. 45.—Pending inquiry into a 
charge of house-breaking, the second class Magis- 
trate of B. Division was transferred to A. Division, 
The case was transferred to his file by the District 
Magistrate, In the course of inquiry it appeared 
to the second class Magistrate that the offence com- 
mitted was robbery, and therefore not triable by him. 
Proceedings were accordingly stayed and the case 
submitted to the Magistrate of the division, The 
Magistrate of the division, considering he had no 
jurisdiction as the offence was not committed in his 
division, forwarded the case tothe Magistrate of the 
district. The Magistrate of the district ordered that 
an inquiry should be held, and that the case should 
be committed to the Sessions by the second class 
Magistrate if there was sufficient evidence. ‘The 
second class Magistrate accordingly committed the 
case to the Sessions. Held that the order of the 
District Magistrate was illegal. QuEEN ©. ADAPA 
VENKANNA ‘ - LL.B. 4 Mad, 327 


43. Power of District Magis- 
trate to refer case referred to him for trial. 
Reference to full-power Magistrate.— Criminal 
Procedure Code, 1861, s. 276.—It is competent for 
the Magistrate of a district to refer for trial to a full- 
power Magistrate a case submitted, under section 276 
of the Code of Criminal Procedure, to suck Magis- 
trate of the district by a Subordinate Magistrate. 
REG. r. MANGLA Bacuia , . 7 Bom., Cr., 69 
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44. Power in case referred for 
enhancement of punishment.—Criminal Pro- 
cedure Code, 1872, 8. 46.—Puwer to order committal 

Jor trial—A Magistrate, to whom a case is re- 
ferred for enhancement of punishment under section 
46 of the Criminal Procedure Code, may order the 
committal of the case for trial by the Seasions Court. 
IN THE MATTER OF CHINNIMAERIGADU. 
{I. L. R., 1 Mad., 289 


45. Criminal Pro- 
cedure Code, 1972, s. 46.—A Magistrate to whom. a 
case is referred for enhanced punishment has yo 
power to send the case for inquiry to anothor Magjs- 
trate. QUEEN v. VELAXUDUM ; 

[I. L, R., 4 Mad., 233 


48, ———_—_—_—_____—__—__—_——_ Criminal Pro- 
cedure Code, 1872, s. 46.—Return of case referred 
trader s. 46.—It is not competent for a Magistrate, 
to whom a case has been referred under section 40 of 
the Code of Criminal Procedure, to return the case to 
the referring Magistrate, on the ground that in his 
opinion the latter has power to pass an adequate 
senténce.” All orders passed after a case has been‘ so 
returned are illegal. Duua FaQuger v. BnAGIRAT 
SixkcaR . “6 ° .6C.L. R., 2786 


47. ——_——_—__—_——_——_ Criminal Pro- 
cedure Code, 1872, ss. 46, 143.— Order.—Committal. 
—The word“ order’ in section 46 of the Code of 
Criminal Procedure, associated as it is with the words 
“judgment and sentence,” means a final order, —t.e., 
one disposing of a case so far as the Magistrate,- to 
whom 8 Subordinate Magistrate submits the procced- 
ings of the case for higher punishinent, is concerned. 
It docs not deprive that Magistrate of the exercise 
of his discretion as to its being a proper case for the 
Seasions, and of the power of cummitting it for trial 
given by section 143 of the Code of Criminal Pro- 
cedure. IMPARATRIX 9. ABDULLA 

; [1.4.8.4 Bom., 240 








48, -—————_—_—__- ——————_ Criminal Pro- 
cedure Code, 1872, ss. 41, 44, 46, & 284.—Covenanted 
Magistrate of the third classon tour in division of 
a district,—Suburdination to Magistrate of the 
division.—A Magistrate of a division of a district 
nade over, under section 44 of Act X of 1872, a case 
of theft for trial to a Magistrate of the third class, 
who was on tour in his division, in the discharge’ of 
his public duties. The latter, who had jurisdiction, 
found the accused person guilty, and considering that 
the accused person ought to receive more severe 
punishment than he was competent to inflict, under 
the provisions of section 46 of Act X of 1872, sub- 
mitted his proceedings to the former, who thereupon, 
under the provisions of the same section, 
sentence on the accused person. Held that the third 
class Magistrate was “subordinate” to the Magistrate 
who originally made over the case to him, within the 
meaning of section 41 of Act X of 1872, and the 
procedure of the Mayistrates was therefore according 
to law. Held also that, assuming that he was not so 
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Power in case referred for enhancement 
of punishment—cunt inwed. 


“ subordinate,” the provisions of section 284 of Act X 
of 1872 would not have been applicable, as those pro- 
visions do not refer to the illegality of a sentence, or 
to the case of a Magistrate transferring a case who 
has no power of truusfer, but tu the invalidity of a 
conviction for want of jurisdiction, EMPRiss ov. 
KaLLu 2 ‘ : ~ LL. R.,4 All, 366 


49. ——_——_——- Power to annul conviction 
in offence not triable by Subordinate Magis- 
trate.—Criminal Procedure Code, 1872, 8, 264.— 
Where, on appeal from ‘a’ conviction, by a Subor- 
ilinate Magistrate, of an offence triable by him, the 
Magistrate of the district Is of opinion that thu evi- 
dence in the case establishes a graver offence against 
the accused not triuble by the Subordinate Magie- 
trate, —2Zeld that the Magistrate of the district has 
no power to annul the conviction and sentence under 
section 28-4 of the Code of Criminal Procedure, but 
should report the matter for the orders of the High 
Ceurt. Rad. v TuKakam Racuu . 12 Bom., 234 


50. Reference to Magistrate 
with power to hear appeals,—Criminal J’ro- 
cedure Code, 1861, 8. 476.-~Leferenve of cases by Sub- 
ordinate Mayistrales.~Held that a full-powor Ma- 
gistrate, though empowered to hear appeals, is nut 
thereby placed in the position of the Magistrate of the 
district, aud that, therefore, Subordinate Magistrates 
should not refer cases, under section 276 of the Code 
of Criminal Procedure, to such: Magistrate, but to 
the Mayistrate of the district, to whom alone they 
are Subordinate. Rac. v. LuaGU BIN SHABAII 

{5 Bom., Cr., 47 


51. Reference to Magistrate 
under s. 277, Criminal Procedure Code, 
1861.—~ Power tu send to Sessions fur higher sentence. 
—Where a case is referred to & Magistrate under 
section 277 of the Code of Criminal Procedure, the 
Magistrate alone has jurisdiction, and caunot com- 
mit to the Sessions, on the ground that he considers 
the sentence whieh he is empowered to inflict is in- 
sufficient, IN RE BUICKAKEX MULLICK 

[10 W. R., Cr., 60 


52. Subordinate 
Magistrate.—Held that a Subordinate Magistrate 
acted correctly, under section 27 7 of the Code of 
Criminal Procedure, 1861, in referring @ case, not to 
the Magistrate of the district, but to the Assistant 
Magistrate in charge of the subdivision to which he 
was attached. In THE MATTER OF Nivege Tru. 
NBE ° e ® e e W. R., Or., 7 


83, —_—_—_—_————_———————_ leene of ciren- 
lare.—Circulars issued by 8 District Magistrate for- 
bidding all the Subordinate Magistrates from taking 
up cases, if the thought they should have to act 
under the provisions of section 277 of the Criminal 
Procedure Codc, 1861, were, on reference by a Ses- 


522 


Oor— 
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Reference to Magistrate under s. 277, 
Criminal Procedure Code, 1861—conti- 
nued, 

sions Judge, annulled as beyond the competence of the 
District Magistrate, and based on a misunderstand- 
ing of section 277. Rua. v. GUNA BIN REGNAK 

{8 Bom., Cr., 29 


54. —— Power to dispose 
of case—On reference by a District Magistrate, a 
sentence passed by a full-power Magistrate, in a case 
submitted to him by a second class Subordinate 
Magistrate, unde: section 277 of the Criminal Pro- 
cedure Code, 1861, annulled, as the Magistrate of the 
district alone had power to dispose of cases under 
that section. Reza. o KusER1i0 Ratno 

{4 Bom., Cr., 8 


5 Mad., Ap., 43 


6. COMMITMENT TO SESSIONS COURT. 


85. —————-— Obligation to commit.— Per- 
jury committed in proceeding under s, 318, Criminal 
Procedure Code, 1861.—A Magistrate has no juris- 
diction to try, but must commit to the Sessions, a 
case of perjury committed before him in the course 
of a proceeding taken under section 318 of the Code 
of Criminal Procedure. QUEEN v. KuLORAM 

(7 W. R., Cr., 104 





ANONYMOUS . ° ° 


58. Power to commit.— Criminal 
Provedure Code, 1861, s. 171.—False evidence.— 
Preliminary inguiry.—A Munsif sent a witness be- 
fore a Magistrate, in order that the latter might hold 
® preliminary investigation on a charge of giving 
false evidence, under section 198 of the Penal Code. 
The Magistrate, without completing the investigation, 
gent the case back to the Munsif, who finally com- 
mitted the prisoner. Held that, while the Munsif 
could have committed the prisoner himself under 
ecction 173 of the Criminal Procedure Code, without 
sendi him before the Magistrate to conduct the 
preliminary investigation on a charge of giving false 
evidence, the Magistrate had acted irregularly in not 
himself completing the inquiry. Case remanded to 
the Magistrate accordingly. QUEEN vo. JAN Mano- 
uED .3B.L.R., A. Cr. 47:13 W. R., Cr, 41 


8). — oo CCattte sent by Civil 
Court for investigation under 8.171, Criminal Pro- 
eedure Code, 1861.— When a Civil or Criminal Court 
sends @ case for investigation to a Magistrate under 
eection 171 of the Code of Criminal Procedure, the 
Magistrate to whom the case is sent must himself 
hotd the investigation. ANONYMOUS 

(6 Mad., Ap, 2 


58. Commitment 5b 
Subordinate Magistrate in case not exclusively triable 
by Sessions Court.—A commitment by a Subordinate 
Magistrate to the Sessions Court with respect to 
offences not exclusively triable by the Sessions Court 
is good. AXNonyuovs . 6 Mad, Ap., 17 
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6. COMMITMENT TO SESSIONS COURT 
—continued. 
59. Power to direct committal. 


—Sessions Judge, Power aie Magistrate of the 
district has uo power to direct a Subordinate Ma- 
gistrate to commit for trial in the Sessions Court 
accused persons who have been discharged by the 
Subordinate Magistrate, and such committal when 
made by the Subordinate Magistrate is illegal. The 
Sessions Court is the only authority empowered by 
law to direct a committal. ANONYMOUS 

{4 Mad., Ap., 31 


60. Commitment by 
Sessions Judge to Magistrate—Trial by Joint 





' Magistrate.—Where a Magistrate of a district who 
' had discharged a prisoner was subsequently directed 


by the Sessions Judge to commit him for trial, and 
the commitinent was eventually made by the Joint 
Magistrate,— Held that such commitment was not 
illegal. Although ordinarily the order of the Ses- 
sions Judge would be directed to the Magistrate who 
had discharged the accused person, yet there is no- 
thing in the Criminal Procedure Code to prevent such 
Sessions Judge from directing a committal by any 
Magistrate who is authorised to make commitments. 
QUEEN v. LEKHRAT. : . 2N. W., 182 

[8. C. Agra, F. B., Ed. 1874, 206 


61. Reference to Ses- 
sions Court.—Criminal Procedure Code, 1861, 1869, 
s. 435.—Where a Magistrate of the district thinks 
that in any case tried by a Magistrate subordinate to 
him a failure of justice has occurred, in consequence 
of the latter not cominitting the accused for trial at 
the Court of Session, he should refer the case, with 
an expression of his opinion, to the Sessions Court, 
which has power, under section 435 of the Code of 
Criminal Procedure, to direct a commitment to the 
Sessions Court for trial. Section 435 having been 
altered by Act VIII of 1869, it is no longer necessary 
to refer such cases to the High Court, as required by 
the Court’s ruling in Reg. v. Chanveraya bin Chan- 
basaya, 5 Bom., Cr., 65. Rea.v. Kana BIN Hart 
GAMA . ‘ ‘. * . 7 Bom.,, Cr., 723 








63. Criminal Proce- 
dure Code (Act VIII of 1869), 8. 435.—Case dis- 
missed without sufficient inguiry.—Semble,—When 
a charge is dismissed by a Subordinate Magistrate 
without inquiry, a Magistrate has no power, under 
section 435 of Act VII11 of 1869, to order a trial be- 
fore another Magistrate, but can only order a com- 
mitment to the Court of Session. QUEEN v. Hina- 
LaL SING 

(5 BL. R., Ap, 48: 14 W. B.Cr., 8 





63. Power to set aside 
finding where the Magistrate acted without jurisdic- 
tson.— Criminal Procedure Code,1869, 3.485.— Where 
a Subordinate Magistrate of the first class acting with- 
out jurisdiction held a trial and acquitted the accused 
person under section 255 of the Code of Criminal 
Procedure,— Held that the High Court alone could 
sct aside the finding under section 404, and that the 





( 3621 ) 


MAGISTRATH, JURISDICTION 


continued. 


6. COMMITMENT TO SESSIONS COURT 
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Power to direct committal—continued. 


Magistrate of the district had no power to do 80 
under section 435 of the Code as amended by Act 
VIII of 1869. Anonymous 4 Mad., Ap., 61 


64. ——_—_—_———— Magistrate and 
Joint Magistrate, Power of.—Preliminary inquiry. 
— Legally, and for the purposes of a commitment, a 
Magistrate and Joint Magistrate have equal powers, 
and the Joint Magistrate is not bound to act upon the 
instructions of the Magistrate in a judicial proceed- 
ing, such as the commencement of 8 preliminary in- 
quiry. QUEEN vo, TILKOO GOALA 

(8 W. R., Cr., 61 


65. Power to direct 
re-trial.— Criminal Procedure Code, 1861, 8. 435.— 
Where a Subordinate Magistrate discharges a person 
accused of an offence not being an offence specified in 
the seventh column of the schedule to the Criminal 
Procedure Code as triable by the Court of Session only 
or by the Court of Session or Magistrate of the dis- 
trict, the District Magistrate has no power to direct 
a re-trial under the provisions of section 435 of the 
Code of Criminal Procedure. Rk&G.v. SUBHANA BIN 
GANDU ‘ ‘ ‘ . 9 Bom., 168 


66. Courts of head 
Assistant Magistrate and Weputy Magistrate.— 
Trial of Munsif for extortion —Mad, Rey. VI of 
1816, s. 8.—The Courts of the head Assistant Ma- 
gistrate and of the Deputy Magistrate huve jurisdic- 
tion to try a District Munsif on charges of extortion 
in the course of the exercise of his judicial functions, 
The Sessions Judge is a proper person to sanction the 
prosecution. By [nyrs, Ji—The rule (laid down in 
section 8, Regulation VI of 1816) requiring the com- 
mittal of such cases to the Court of Session has been 
impliedly, though not expressly, repealed. IN THE 
MATTER OF THE PETITION OF NARAYANASAMI AYYAR 

{7 Mad., 182 


67. Duty of Magistrate to com- 
mit.— Magistrate making inguiry in Sessions case. 
— Discharge of accused.— Criminal Procedare Code, 
1872, 8. 195.—A Magistrate inquiring into a case ex- 
clusively triable by the Court of Session is not bound 
to commit the accused person for trial, where the 
evidence for the prosecution, if believed, would end 
in a conviction; but is competent, if he discredits 
such evidence, to discharge the accused. LacaMAN 


Or— 











©, JUALA . ; F -. LLR., & All, 161 
68. Inquiry into case 
triable by Court of Session.— Held, where a Ma- 


gistrate had tried a case exclusively triable by a 
Court of Session, and the conviction of the accused 
person and the sentence passed upon him at such 
trial were for that reason annulled by the Court of 
Session, but the proceedings held at such trial were 
not annulled, that such Magistrate might commit the 
accused person to the Court of Session on the evi- 
dence given before him at such trial. Emprzss p. 
Inant Bakuse . . - LL.B. 2 All, 910 
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69. ————_—— Withdrawal of case for 
triaL—Criminal Procedure Code, 1872, se. 45, 47, 
328, 329.—The provisions of Act X of 1872, section 
328, only apply when a Magistrate, after hearing 
part of the evidence in a case, ceases to exercise juris- 
diction, and is succeeded by another, who has, and 
exercises, jurisdiction in such case. So section 829 
only applies to “ inquiries’ under Chapter XV, and 
only when the Magistrate is “unable ”’ to complete 
the inquiry himself, But when a case under trial is 
removed under section 47, the whole proceedings 
must commence de novo in the manner provided for 
in section 45. QUEEN v. KHAN MaHOMED 

[24 W. R., Cr., 53 


70. Power to withdraw case. 
—Criminal Procedure Code, 1872, s. 47.—Magis- 
trates of districts should exercise the powers con- 
ferred on them by section 47 of Act X of 1872 only 
when it is absolutely necessary for the interests of 
justice that they should do so; and when one of the 
parties to a case applies to have it withdrawn from 
the Magistrate inquiring into or trying it and re- 
ferred to another Magistrate, the Magistrate of the 
district should give the other party notice of such 
application, and an Sppaeauny of showing cause 
why such application should not be granted. Where 
the accused in a criminal case applied to the Magis- 
trate of the district, after the evidence of the com- 
plainant and his witnesses had beon taken, to with- 
draw such case from the Subordinate Magistrate 
trying it and to try it himself, such application not 
containing any sufficient reason justifying the grant- 
ing of the same, and the Magistrate of the district, 
without giving the complainant notice of such appli- 
cation or opportunity of showing causo againat it, 
and without stating any reason, withdrew such case 
from the Subordinate Magistrate frying it and refer- 
red it to another for trial, the High Court set aside 
the order of the District Magistrate and of the 
Magistrate to whom such case was referred for trial, 


OFr-— 


| and directed the Magistrate from whom it had been 


withdrawn to proceed with it. IN THE MATTER OF 
THE PETITION OF UMRAO SINGH v. FAXKIR (‘HAND 
(LL. R., 3 AIL, 749 


1, ——_—__—_____——- Criminal Proce. 
dure Code, 1872, as. 47, 491.—Act XI of 1874, «. 6. 
—The provisions of section 47 of the Code of Crimi- 
nal Procedure, Act X of 1872, as ainended by section 
6 of Act XI of 1874, are wide enough to empower a 

_ District Magistrate to withdraw # case falling under 
section 491 of the same Code. IN THE MATTER OF 


' YE PETITION OF DiInENDRO NATH SHANIAL 


[I. L. R., 8 Calc., 851 


8. RE-TRIAL OF CASES. 


72, Fresh trial after discharge 
—Criminal Procedure Code, 1861, 88. 68 and 225.— 
Discharge of accused.— Institution of fresh proceed- 
ings.—Where an accused person is discharged by a 
Deputy Magistrate under section 226 of the Code of 





( 8628 ) 


MAGISTRATE, JURISDICTION OF— 


continued, 
8 RE-TRIAL OF CASES - continued. 
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Criminal Procedure, after a preliminary inquiry, the 
Magistrate of tho. district may proceed against him 
afresh under section 68 of the Criminal Procedure 
Code. IN THE MATTER OF THE PETITION OF RAaM- 
JAI MAJUMDAR : : 6B. L. R., Ap. 67 

{14 W. R., Cr., 65 


73. Orders under s. 
536, Criminal Procedure Code, 1872,— Hearing by 
District Magistrate after prior dismissal.—When a 
a y empowered Magistrate has decided a matter 
under section 586, Code of Criminal Procedure, by 
dismissing the application after hearing the evidence 
offered, the District Magistrate is not competent to 
entertain the complaint de novo, IN TITH MATTER OF 
JaAMOTI v, GADALO KAMAR -. LOL RB. 80 


9. REVIEW OF ORDERS. 


74. Committing order, Power 
to cancel—Where a Deput: Magistrate has once 
made an order transferring a case for trial to the 
Magistrate, he has no power to cancel the order and 
replace the case on his own filo. QUEEN vr. CHUNDER 
Sszxur Roy. ; ‘ 12 W. R., Cr., 18 


768. Power to vary sentence,— 
A Magistrate has not authority to vary any sentence 
he may have once passed on a prisoner and which has 
been finally recorded . Rea. v. Toox1a . 1 Bom.,, 3 


76. Power to revive order 
which has been quashed.—On the 7th of June 
1881, the Assistant Commissioner of Hylakandi, in 
Sylhet, passed an order under section 518 of the Cri- 
minal Procedure Code, 1872, that the manager of a 
certain tea garden shoul discontinue holding a market 
on Thuraedays until further notice. On the 25th of 
August 1881, tho Assistant Commissioner reviewod 
this order, and having come to the conclusion that he 
had no power to issue @ permanent injunction, struck 
the case off tho file, at the same timo roferring the 
matter to the Deputy Commissioner. The latter de- 
elined to interfere, informing the Assistant Commis- 
sioner that he saw no illegality in his order. There- 
upon the Assistant Commissioner passed an order 
declaring that his order of the 7th of June 1881 re- 
mained in full force. On a reference to the High 
Court, made by the Officiating Sessions Judge of 
Sylhet, under section 297 of the Code of Criminal 
Procedure, He/d that the Magistrate having, on the 
25th of August 1881, sct aside his order of the 7th 
of June 1881, and struck the case off the file, he had 














no power to revive it without a fresh proceeding. 
BRADLEY v. Jameson . I. L. R., 8 Calc. 580 
(uc. L. R., 414 


10. SPECIAL ACTS, 


77. Act XIX of 1888, s. 18 
(Coasting Vessels, Bombay).—Only a full- 
power Magistrate had jurisdiction to convict of an 
offence under section 13 of Act XIX of 1838. Rac. 
we. KasaMJI , ; ‘ : 5 Bom., Cr., 6 
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78. —————— Act XXVI of 1850 (Towns 
Improvement, Bombay).— Infliction of penalty 
for breach of rule under.—Held that a Subordinate 
Magistrate has no jurisdiction to impose a penalty 
for breach of a rule made by the Town Commission- 
ers under Act XXVI of 1850, section 7, clause 5. 
RzG. v, MALHARJI BIN NAULOJI 

[3 Bom., Cr., 36 


79. Municipal Com- 
missioners, Committee of, appointed under.—The 
managing committee of Municipal Commissioners 
appointed under Act XXVI of 1850 have no power to 
try and convict persons for alleged breaches of rules 





‘ made in pursnance of that Act. The power to inflict 


fines for such offences is, by section 10, vested in 
the Magistrate. Rea. v. MavsI, DayaAu. Rea. ». 





Kauipas Krvat . « 5 5 Bom., Cr., 10 
80. Criminal Proce- 
dure Code, VIII of 1869.—Schedule,—Breach of 


Municipal rules under Act XXVI of 1870.—By 
virtue of the last part of the schedule headed “ offences 
against other laws”? added to the Code of Criminal 
Procedure by Act VIII of 1869, a Subordinate Ma- 
gistrate, second class, can take cognisance of the 
offence of a breach of the municipal rules promul- 
gated under Act XX VI of 1850. REG. ». DHARMAYA 
VALAD SANGAPA . ° i 8 Bom., Cr., 12 


8]. Municipal Com- 
missioners, Power af, to assume judicial powers.— 
Power to try offenders under rules made by Municipal 
Commissioners.— Municipal Commissioners appointed 
under Act XXVI of 1850 have got, by that Act, con- 
ferred upon them, nor are they entitled to assume, 
judicial powers with reference to breaches of rules or 
bye-lawa made by them under that Act; and such 
rules are edfra vires in giving them such powers. 
Reg.v. Kalidas Keval, 5 Bom., Cr., 10, approved and 
followed. The authority to try offenders against such 
rules or bye-laws is vested in the Magistrates of the 
country, and Subordinate as well as other Magistrates 
have jurisdiction to try such offenders. eg. v. 
Dharmaya valad Sangapa, 8 Bom., Cr., 12, approved, 
Rea. a. YEnxu Baruyr . - 8&8 Bom., Cr., 30 





82. ——_————- Act XXXV of 1850 (Bom- 
bay Ferries), ss. 9 & 16.—A conviction by a 
full-power Magistrate under section 9 of the Bombay 
Ferries Act annulled for want of jurisdiction, as the 
Magistrate of the zillah alone was empowered by sec- 
tion 16 summarily to hear and determine all offences 
against the Act. Rea. ». Prasaakar N. Sawan 
(3 Bom., Cr., 11 


83. ——_——_— Act XXII of 1855 (Ports 
and Port Dues), as. 46 & 62.—Magistrate.— 
The word “ Magistrate” in section 62 of Act XXII 
of 1855 includes a Subordinate Magistrate ; such Ma- 
gistrate has, therefore, power to try the master of 9 
vessel for an offence committed against section 46 of 
that Act. Raa. v. Tunea Tuxa, § Bom., Cr, 14 
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$4. ——_—_—_—— Act I of 1858 (Compulsory 
Labour, Madras), ss. 1 & 6.—Acts and omis- 
sions.—The only acts or omissions over which a Ma- 
gistrate has jurisdiction under Act I of 1858 are 
those specified in the 1st section. Cases under section 
6 of the Act are not cognisable by a Magistrate. ANo- 
NYMOUS. : ‘ ‘ - 4Mad., Ap. 21 


85, ————_—_—- Beng. Act ITI of 1863 (Trans- 
port of Native Labourers).— Penal Code, ss. 65 
and 67.—Held that a Subordinate Magistrate of 
the first class has power to deal with the case of an 
offence provided for by a special law (in this case 
Bengal Act ILI of 1863) when the punishment 
awardable is six months’ fine, and fine only, section 
67, and not section 66, of, the Penal Code being ap- 
plicable to such @ case, QUEEN v. CHUNDER Pxo- 
SAUD SINGH ; ‘ - 10 W. R., Cr., 30 


86. Bom. Act IX of 1863 (Cotton 
Frauds), 8.9.—Conviction under section 9 of Bom- 
bay Act LX of 1863, and sentences of one month’s 
rigorous imprisonment, as well as an order for confis- 
cation of cotton, set aside for want of evidence to 
show that the Deputy Magistrate who tricd the case 
had jurisdiction in the matter over the person con- 


Or— 


victed, and for want of evidence of fraud. Rrra, ». 
Jrvan Usman. ° ° - 8 Bom,, Cr., 12 
87. Bom. Act VIII of 1866 (Poi- 





sonous Drugs), s. 11.—Convictions under section 
11 of Bombay Act VIII of 1866 (Poisonous Drugs 
Act) can only be obtained outside the town and 
island of Bombay before Magistrates of the first class. 
EMrRess v. [MAMBU . LoL. RB., 4 Bom.,, 167 


88. - Bom. Act V of 1879 (Land 
Revenue).— Magistrate of first class and second 
class.— Rules made under 8. 214, Bom. Aot VF of 1879, 
(Bom. Land Revenue Act).— Bom, Act X of 1866, s. 
1, cl. 7.—Removal of earth from Government land.— 
The offence committed in contravention of rule 3, 
clause 1, item (d) of the rules framed under section 
214 of the Land Revenue Code (Bombay Act V of 
1879) is exclusively triable by a Magistrate of the first 
class. Accordingly, a conviction and sentence by a 
Magistrate of the second class were set aside by the 
High Court. QUEEN-EMPrEss v. SHIVARAM 

{i L. R., 8 Bom., 591 





89. ———_—_—— Bom. Reg. XXI of 1827.— 
Offence against opium laws.— Power of fine.—The 
District Magistrate (whose Court is the proper tribu- 
nal for the trial of an offence relating to the smug- 
gling of opium) has, under section 21 of the Code 
of Criminal Procedure, power to inflict any fine pro- 
vided by Regulation XXI of 1827 for such offence, 
even though the fine may exceed R1,000. Rra. oe. 





NARAYAN GANGARAM , : . 9 Bom., 343 
90. Illegal possees- 
sion of optum.—The offence of possessing above 8 


quarter of a Surat ser of opium not shown to have 
been legally obtained is exclusively cognisable by the 
District Magistrate. Reg. v. Narayan Natha (Cri- 
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Bom. Reg. XXI of 1827—~continued. 


minal Reference No, 209 of 1869), overruled. REG. 
v.HinaJiva . - +. 7 Bom.,, Or, 58 


91, 8. 7.—Offence against 
opium laws.—The offence of unlawfully being in pose 
session of smuggled opium is an offence exclusivoly 
cognisable by a Magistrate of a district or of a division 
of a district, as representing the Zilluh Magistrate 
referred to in Regulation XXI1 of 1827, section 7, 
No other Magistrate or Court has now jurisdiction to 
hold a preliminary inquiry into, or to try a person 
accused of, such an offence. Reg. v. Hira Jiva, 7 
Bom., Cr., 59, approved; and the Court’s reply, No. 
1231 of 19th August 1867, to tho Khandesh Sessions 
Judge’s reference No. 702 of 1807, dissented from. 
Riga. v. LaKHU VALAD Sakku . 8 Bom.,, Cr., 116 


But see Ruc. v. Sapv Dapabmar . 9 Bom., 166 


92, ———____—— 8.10.— Breach of rules 
Sor sale of opium.—A conviction and sentence by a 
full-power Magistrate for breach of the rules for tho 
retail sale of opium under Regulation XXI of 1827 
(Bombay), section 10, annulled for want of juriadic- 
tion, as the Zillah Magistrate alono was empowered to 
enforce the penalty. Rea. 0. Sapv VALAD Pavap1 
[8 Bom., Cr., 80 


3 Bom., Cr., 50 


93. Cattle Trespass Act, III of 
1857, 8s. 18.—Act XVII of 1862.—The repealing 
section of Act XVII of 1862 did not affect the 
powers of a Subordinate Magistrate under section 
13 of Act III of 1857. Rua. v. Kassamia 

[1 Bom., 100 


94. Act XVII of 
1862.—The latter portion of section 18 of Act III 
of 1857 having been repealed by Act XVII of 1862, 
—Held that the offonces created by that section 
might be dealt with by the ordinary criminal tribunals, 
subject to the provisions of the Code of Criminal 


Or— 








REG. ». GANIA BIN BaPu ‘ 











Procedure. REG. ». Marnvun Porsnoram 
[4 Bom., Cr., 13 
95. A Magistrate can- 


not, under section 13, Act III of 1857, punish, except 

for an act of forcible opposition to the scizure of 

cattle damage feasant. HILLS v, SREEHUREE Roy 
(7 W. B., 185 


06. 8.18.— Criminal Pro- 





. cedure Code, 1861, #, 21.—By virtue of section 21 of 


the Criminal Procedure Code, a Subordinate Magis- 
trate of the first class had jurisdiction to try an 
offence under section 18 of Act III of 1857 (Cattle 
Trespass Act), there being no oe in that Act 
as to the authorities by which offences committed 
under it wore to be tried. Ka. vo. GANGA xoM 
Muasv . . é , - & Bom., Cr. 13 


97. Chowkidars,— Maintenance 
of chowkidar on chakeran land.—A Magistrate can 
maintain a chowkidar in the possession of his 
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‘chakeran land (.¢., land set apart for his subsistence 
by his zemindar). Any such order of the Magistrate 


is appealable to the Superintendent of Police. QusEN 
wv, ZEMINDAR OF CoLGoNnG . LW.R,, Cr., 12 


98. Tllegal confinement.— Deputy 
Magistrate, Power of.—The offence of illegal con- 
finement for more than ten days is triable only by the 
Court of Session or by the Magistrate of the district, 
but not by a Deputy Magistrate. QuzEEN v, KomUL 
MANJBE : ; . . TW.R., Cr., 18 


90. ———_————_ Mad. Act TiI of 18665 
(offences against special and local laws).— 
Offences under Act XIII of 1869.—Madras Act IT] 
of 1865 authorises every Magistrate to take cognis- 
ance of offences against Act XIII of 1859. ANony- 
mous, ; : ‘ . 4Mad., Ap., 64 


100, ————_______—- Criminal Pro- 
wedure Code, 1869.— Schedule. Madras Act III of 
£866.—The jurisdiction conferred on Magistrates in 
the Madras Presidency by Madras Act III of 1865 
is not ousted by the avadule to the Code of Criminal 
Procedure as amended by Act VIII of 1869. Anony- 
wous e e e e e 7 Mad., Ap, 6 


101, ——_—_—_____—___——_ Native Deputy 
Magistrate.—Madras Police Act (det XXIV of 
1859), x, 50 —By Madras Act HII of 1865 a Native 
Deputy Magistrate has power to try police officers 
above the rank of a private charged with offences 
under the Madras General Police Act (XX1V of 1859), 
notwithstanding the proviso in section 50 of the 








atter enactment. ANONYMOUS 
[4 Mad., Ap., 54 
103. Repeal of Act 
XVI of 1874.—Repeal, Kffect of.—The repeal of 


Madras Act III of 18665 by Act XVI of 1874 has not 
deprived Magistrates in the Madras Presidency of 
jurisdiction over offences created by special and local 
laws thereby given to them. Rxra. v. KANDAKORA 
{I. L. R., 1 Mad., 3223 


108. Criminal Pro. 
cedure Code, 1872, s. 8.— Act XVI of 1874. —S pecial 
and local laws.— Madras Act III of 1865 declared 
every Magistrate in the Madras Presidency authorised 
to teke cognisance of every offence committed against 
any special or local law then in force in the said Presi- 
dency, notwithstanding any provision to the contrary 
in any Act or Regulation then existing, and also of 
any offence against any special or local law which 
might thereafter be passed, unless such law should 
make the offences to which jt might refer punishable 
by some other authorities therein specially mentioned. 

1e effect of this Act was to remove the restrictions 
imposed by special or local laws theretofore passed, 
and to enable Magistrates within the limits of their 
ordinary powers to deal with offences punishable 
ander any such special or local law, notwithstandin 
the special or local law indicated a particular tribuna 
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Mad. Act III of 1865 (offences against 
special and local laws)—continued. 


as alone competent to try such offences, and to confer 
upon them jurisdiction also in the case of any special 
or local laws that might be passed after the enact- 
ment of Act 111 of 1865, uuless jurisdiction was in 
any such later law specially conferred upon some 
other authority. Section 8 of the subsequent enact- 
ment, Act X of 1772 (the Criminal Procedure Code), 
limited the jurisdiction of Subordinate Magistrates 
over offences punisbable under special and local laws, a 
third class Magistrate’s jurisdiction being restricted 
to the trial of offences punishable under such laws 


.with less than one year’s imprisonment, while s 


second class Magistrate’s jurisdiction was similarly 
restricted to the trial of offences punishable with less 
than three years’ imprisonment. Act XVI of 1874, 
while repealing Act III of 1865, left unaffected the 
jurisdiction of the Subordinate Magistrate under that 
Act so far as it still remained in existence as limited 
by the provisions of section 8 of Act X of 1872 
(Criminal Procedure Code). EMPReEss v. ACHI 

[I. L. R., 2 Mad., 161 


104. —— Mad. Reg. XI of 1816, s. 
10.—Fillage Mugtstrate.—Fine for abusive lan- 
guage.—A Village Magistrate has no jurisdiction to 
impose # fine upon a person who uses abusive language 
to the Village Magistrate in the course of a trial under 
section 10, Regulation XI of 1816. ANONYMoUSs 

(5 Mad., Ap., 82 


105. Mad. Reg. IV of 1821— 
Village Magistrate.—Sheep-stealing.—Mad. Reg. 
XT of 1816.—Sheep-stealing, when the value of the 
sheep is less than a rupee, is cognisable by a Village 
Magistrate under Regulation IV of 1821 as a petty 
theft: but a sentence of fine bya Village Magistrate 
in such cases is illegal. Quorn v. Bova Linea 

(I. L. R., 5 Mad., 268 


106. ————_——- Merchant Seamen’s Act 
(I of 18659), s. 83.— Zuropean British subject.— 
Criminal Procedure Code, 1872, s. 72.—A Magis- 
trate is not empowered to try a HKuropean British 
subject under clause 5, section 83 of Act I of 1859 
(The Merchant Shipping Act). See section 72 of the 
Criminal Procedure Code, 1872. ANONYMOUS 

{4 Mad., Ap. 23 


ANONYMOUS j ‘ . 7 Mad. Ap., 32 


107. ——————- Penal Code, s. 174.— Offence 
tn contempt of Court.—A Magistrate can take cog- 
nisance of an offence under section 174, Penal Code, 
committed against his own Court. QuEeEN vo. GuGuN 
MISSER ‘ : : . SW.R,, Cr., Gl 


108. 8. 213.—Subords. 
nate Magistrate—ZIllegal gratification.—A Sub- 
ordinate Magistrate of the second class is not compe- 
tent to initiate a charge, under section 218 of the 
Penal Code, of accepting an illegal gratification to 
screen an offender. OmBbit Ram v. Nonao Rau 

(6 W. R., Cr. 90 














( 3629 ) 


MAGISTRATH, JURISDICTION OFr— 


continued, 
10. SPECIAL ACTS~—conéttaued. 
Penal Code—continued. 


1098. ——______—__——— s. 393.— Robbery. 
—Deputy Magistrate, Power of.—A charge of 
robbery, under section 392 of the Penal Code, is, 
under Act VIII of 1866, triable only by the Court of 
Session, or by the Magistrate of the district, but 
not by a Deputy Magistrate. MAvHUB GHOSE o. 
Bottye METEA B . TW.R., Cr, 11 


110. ———————— 8._ 458.— Deputy 
Magistrate, Power of.—A Deputy Magistrate has no 
jurisdiction in the case of an offence coming under 
section 458 of the Penal Code. Qurrw v. SHADRY 
[1 W. R., Cr., 34 


111, ——_—_—-—- as. 380, 458, 459 
—Lurking house-trespass by night with aggravat- 
ing circumstances.—A Deputy Magistrate has no 
power to convict of theft (section 380, Penal Code), 
where the offence charged is lurking house-trespass 
by night with aggravating circuinstances (sections 458 
anid 459, Penal Code), but must commit on the latter 
charge. Poran Trees v. BuHurToo DomE 

[9 W.R., Cr., 5 


112. s. 471,.— Forged do- 
cument.—Power to commit for forgery produced 
before the Collector.—Where a forged document is 
put in evidence before the Collector, the power of 
commitment rests with the revenue authorities, and 
does not under any circumstances extend to the 
Magistrate. GOVERNMENT v. HUNGESSUR SEIN 

1 Ind. Jur., O. 8., 11 


113.. —————_——. 8. §09.— Making 
indecent gestures to annoy.—Offences coming under 
section 6509 of the Penal Code are triable by the 
Magistrate of the district only. KULREE v. JHOO- 
NOO . ; : : . TW.R., Cr., 52 


114. ————__—- Police Act V of 1861.— 
Criminal Procedure Code, 1861, 8. 133.— Offence 
under local Act.—A Magistrate is competent, under 
section 133 of the Code of Criminal Procedure, to 
direct an inquiry to be made by a police officer into 
an offence punishable under a local Act, such as the 
Police Act. QUEEN 0. PEANKISTO PAL 

(14 W. R., Cr., 41 


115. 8, 29.— Deputy Ma- 
gistrate.—Power of fine.—A Deputy Magistrate 
exercising the full powers of a Magistrate has juris- 
diction, under section 29, Act V of 1861, to fine 
police officers for violation of duty. ANONYMOUS 

(4 W.R., Cr. 2 


116. Magistrate. — 
Sessions Judge.—A Magistrate only, and not a Ses- 
sions Judge, has power to try cases under section 
29, Act V of 1861. InpRoBEE THABA vo. QUEEN. 

(1 W. R., Cr., 5 


117. Post Office Act, XIV of 
1866, 8. 47.—Subordinate Magistrate.—A Subor- 
dinate Magistrate has jurisdiction to try a prisoner for 
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continued, 
10. SPECIAL ACTS—continued. 
Post Office Act, XIV of 1866, s. 47—con- 


tinued. 


an offence under section 47 of the Indian Post Office 
Act (Act XIV of 1866). Raa. v. Virnv BIn MALLU. 
(5 Bom., Or., 36 


118. Post Office Acts, XVII of 
1854 and XIV of 1866, s. 48.— Magistrate, Obls- 
gation of, to commit,—On a reference by a Sessions 
Judge in reviewing the monthly magisterial returns, 
— Held that a conviction and sentence recorded by a 
Magistrate under section 560 of Act XVII of 1864 
(corresponding with section 48 of the Act of 1866) 
were illegal, as the Magistrate had no jurisdiction 
finally to dispose of the case, but was bound to come 
mit it for trial before the Court of Sessions. Req. 
v. ATMARAM VAMAN BHANDARKAR 

[3 Bom., Cr., 8 


119. Railway Act, XVIII of 
1854, ss. 17, 35.— Bom. Reg. XU of 1827, 
ss. 5, 41.—By section 35 of the Railway Act, dis- 
trict police officers jn the Presidency of Bombay 
could punish to the extent of the power conferred 
upon them in petty offences, any offence made punish- 
able under the Act by fine not exceeding R21. But 
section 6, Regulation XI] of 1827 (authorising the 
appointment of district police officers), und section 
41 of the same Regulation (defining the limits of 
their jurisdiction), being both repealed by Act XVII 
of 1862,— Held that a Subordinate Magistrate had 
no jurisdiction to impose a fine under section 17 of 
the Railway Act. Kea. v. Tuipuyuvaw IsnwaR 

{3 Bom., Cr., 54 





120, ————_—_————__ 8. 26. — Madras Act 
IiLof 1865. - Magistrates of all grades are, under 
Madras Act HIT of 1865, competent to try persons 
charged with offences under section 26 of the Rail- 
way Act, XVIII of 1854. ANoNeMOUB 

[4 Mad., Ap., 9 


ANONYMOUB : j . 6 Mad., Ap., 41 


The schedule to the Criminal Procedure Code, 


1869, made no alteration in this respect. ANONY- 
MOUS , ‘ - 7 Mad, Ap, 8 
121. Conviction by 


full-power Magistrate — Held that a conviction bya 


Magistrate with full powers under section 26 of the 
Railway Act was illegal for want of jurisdiction. 
Rue. v. LAKSHMAN Batast . 8 Bom, Or., 10 


122. — Registration Act, 1866, sa. 
91 & 95.—Committal to Sessions Judge.—Held 
that the committal of the accused to the Court of 
Session by a Magistrate for trial on a charge under 
section 91 of the Registration Act (XX of 1866) 
was legal as being within the powers of the Magis- 
trate. The Scesions Court was accordingly directed 
to try the accused. RxG. v. RAVLOJIRAV BIN HAn- 
MANTHAV . ; ‘ . & Bom., Cr., 7 


123. Registration Act, 1877, s. 
83.— Criminal Procedure Code, s. 29.—Jurisdiction 
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continued. 
10. SPECIAL ACTS—conttnued. 
Registration Act, 1877, s. 88—continued. 


of second class Magistrate.—Section 29 of the Code 
of Criminal Procedure, 1882, does not affect the 
jurisdiction given to a second class Magistrate by 
section 83 of the Registration Act, 1877, as amended 
by Act XII of 1879. QuEEN-EMPrEss vo. KRISHNA 
(I. L. B., 7 Mad., 347 


124. ——_—_———- Salt laws.—Criminal Proce- 
dure Code, 1861, 8. 21.—Cases under local laws.— 
A Magistrate is bound, with reference to section 21 
of the Code of Criminal Procedure, to proceed in the 
investigation of cases arising under a special law 
(such as the Salt Law), according to all the provi- 
sions of the Code of Criminal Procedure. QUEEN v. 
ABDOOL AZEEZ KHAN ., . 14 W. R., Cr., 36 


125. ——_—_—_—— Stamp Act, 1869, s. 48.— 
Mugistrate authorised by Collector tu prosecute.—A 
Magistrate, who has been authorised by the Collec- 
tor of a district, under section 43 of the Stamp Act, 
to prosecute offenders against t}:.: stamp laws, is not 
competent also to try persons whom he prosecutes, 
The Collector should appoint some person other than 


a Magistrate to conduct the prosecutions. Empress 
v. GaANGapHUR Baunyo . LL. B., 3 Cale. 622 
(ac. L. R., 179 





126. Whipping.—Second class 
Magistrate.— Sentence of whipping.—Cude of Cri- 
minal Procedure (Aet X of 1872), (Act X of 
188@), ss. 2. anid 82.—A person appointed a Magistrate 
of the second class under Act X of 1872 is incompe- 
tent, since the coming into force of Act X of 1882, to 
pass a sentence of whipping, unless he is spocially 
empowered so to do according to the provisions of 
section 32 of the latter Act. Hurress v. Buiaa- 
VaNTA RAVJI . ‘ . LL. RB. 7 Bom., 308 


127. Witness.— Money deposited 
as expenses of witness, Order as to.— Order to credit 
money depusited under Criminal Procedure Code, 
1861, s. 228, to Government.—A Magistrate has no 
jurisdiction to order a sum of money, deposited un- 
der section 228 of the Code of Criminal Procedure, 
for the refund of which an application was made, to 
be credited to Government, ANONYMOUS 

(6 Mad., Ap., 9 
MAHOMEDAN HOCLESIASTICAL 
LAW. 


- See RELIGION, OFFENOES RELATING TO— 
(1. L, R., 7 All, 461 


MAHOMEDAN FAMILY ADOPTING 
HINDU CUSTOMS. ’ 


See Hinpu Law—Custom—MAHOMED- 
ANS e ® » L. BR. 3 Calc., 604 
MAHOMEDAN LAW. }3 °* 


1 ————— Extent raarpeed Aueairips te 
the Mahomedan law, pure and simple, is part of the 
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MAHOMBEDAN 
nued. 


Mahomedan religion, it does not of necessity bind 
all who embrace the Mahomedan creed. MANOMED 
SIDICK v. AHMED. ABDULA HAsr ABDSATAR 1, 
AHMED. ; ° - LL. RB. 10 Bom., 1 


LAW.—Extent of—con#s- 


2. —————— Authorities on Mahomedan 
law, Value of.— Rule of interpretation.—It is a 
general rule of interpretation of the Mahomedan 
law that in cases of difference of opinion amongst 
the juriscpnsults Imam Abu Hanifa and his two dis- 
ciples, Qazi Abu Yusuf and Imam Muhammad, the 
opinion of the majority must be followed ; and in the 
application of legal principles to temporal matters, 
the opinion of Qazi Abu Yusuf is entitled to the 
greatest weight. ABDUL KapIz v, SALIMA 
. [1.L. R., 8 AlL, 149 


3. ————— Doubtful point of law.— Rule 
of interpretation.— Practice of Court.—Where by 
writers of the highest authority on the law of a par- 
ticular sect a point of law is admitted to be doubt- 
ful, regard should be had to the practice of the 
Courts. Daim v. Asoona BEBKE . 2N. W., 360 


MAHOMEDAN LAW-—CUTCHI ME- 
MONS. 


See CASES UNDER H1npv LAw—INHAERIT- 
ANCE — SPECIAL Laws-——CoTconH1 ME- 
MONS. 





‘ Hindus.— Hindu Wills Act, s. 2. 
— Probate of will_—Cutchi Memons are not Hindus 
within the meaning of section 2 of the Hindu Wills 
Act (XXI of 1870), and, therefore, probate to take 
effect throughout India cannot be granted in the 
caso of a will of a Cutchi Memon testator. Cutchi 
Memons are Mahomedans to whom Mahomedan law 
is to be applied, except when an ancient and invari- 
able special custom to the contrary is established. 
In Bg IsMaIL . . ._ LL. R., 6 Bom., 452 


2. ————_—— Law of inheritance appli- 
cable to.—In the absence of proof of any special 
custom of inheritance, the Hindu law of inheritance 
applies to Cutchi Memons. AsHaBar oe. Tres Hast 
RAHIMTULLA . : . LL.R. 8 Bom. 116 


AspooL Capurm Hast MAHOMED o. TURNER 
{I. L. R., 89 Bom., 158 


MAHOMEDAN LAW—ACKNOWLEDG- 
MENT. 


lL ————— Acknowledgment by father. 
—Lffect of acknowledgment of son or daughter.— 
According to Mahomedan law, the acknowledginent 
of a father renders a son or daughter a legitimate 
child and heir, unless it is impossible for the son or 
daughter to be so. Oompa BIBEE 0. JONAB ALI 

(5 W. R., 1382: 1 Jur, N.8., 143 


FUZEELUN BeuBEer v. OMDAH BEEBER 
[10 W. B., 460 


WUHEEDUN vo. WusEes Hosssin 
[15 W. B., 403 
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continued, 


2. Effect of acknow- 
ledgment of son.— According to Mahomedan law, the 
acknowledgment of the father renders the son a 
legitimate son and heir, whether the mother was or 
was not lawfully married to the father. Nusm- 
OODEEN AHMED v. ZuHOORUN . 10 W.R., 45 


3. Proof of legtti- 
macy.—Inference.—The Mahomedan law allows legi- 
timacy to be inferred from circumstances without 
direct proof. ManomEep GouHUR ALI KRAN 0. 
HABRATOONISSA : . . BW.R., 52 


Upheld on the facts by the Privy Council. 
EEBOOLLAH vo. GOUHUR ALLY KHAN 
(16 W. R., 523 


4, Proof of legiti- 
macy.— Marriage.—Inference.—According to the 
Mahomedan law, the legitimacy or legitimation of a 
child of Mahomedan parents may be presumed or 
inferred from circumstances, without proof, or at 
least without any direct proof, of a marriage between 
the parents, or of any formal act of legitimation. 
MAHOMED BACKER Hosskin KHAN v. SHURFOO- 
NIS8A BEGUM 

[3 W. R., P. C., 37: 8 Moore’s I. A., 188 








Han- 





5. ————_—________—- Presumption as to 
cohahbitation.— Legitimacy of tssve.—The Maho- 
medan law is very scrupulous in bastardising the 
issue of any connexion in which it can be shown by 
presumption that there has been cohabitation and 
acknowledgment of paternity. Rosnun Jenan », 
Ewart Hossein. Enatt Hossern 0. Rosnun 
JEHAN . : : : : 5 W. R., 5 


Affirmed by Privy Council in Kazooroonissa », 
RowsHAN JEHAN . . LG. R., 2 Cale, 184: 
26 W.R., 36: L. R,3 I. A, 291 


6. ——_—_—___—__——_——— Presumption of 
marriage.—Onus probandi.—According to the Ma- 
homedan law, a public acknowledgment of paternity 
will of itself raise a presumption of marriage between 
the person who makes it and the mother of the child, 
without the father specifically connecting his pater- 
nity with any particular woman. To rebut this pre- 
sumption the onus of proving the impossibility of 
the marriage is on the other side. Rook HKraumx op. 
WaLaGowHvR SHau ; Z 3 W. R., 187 


7. Legitimacy of son. 
—An acknowledgment by a Mahomedan that a certain 
person is his son is not primd facie evidence of the 
fact which may be rebutted, but establishes the fact 
acknowledged. Such acknowledgment is valid when 
the ages of the parties admit of the relationship 
between them, and where the descent of the party 
acknowledged has not been already established from 
another. IN THE MATTER OF THE PETITION OF 
NaAJIBUNNISSA 4B.L.R., A. C., 55 


JAIBUN v. NUJEEBOONISsA . 18 W. R., 407 


affirming, on appeal, NCJEEBOONIGSA ©. ZUMEERUN 
{il W. BR., 426 
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continued. 


8, ———_—_——___—_—_-—_—_—_—— Presumption a 
legitimacy,—In the case of a Mahomedan child borr 
in wedlock, there being no reliable evidence to show 
why the ordinary presumption should not prevail, it 
must be deemed the child of the husband. JEswunt 
SINGJEB UsBy SINGJEE v. JET SinaJey Ussy 
SINGJER 

[S$ Moore’s I. A., 245: 6 W. R., P. O., 46 





9. Presumption ae to 
legitimacy of s0n.—Custom of primogeniture.—Ob- 
servations on the law laid down by the Privy Council 
regarding the presumption of legitimacy which 
arises, under the Mahomedan law, in the absence of 
proof of marriage, when a son has been uniformly 
treated by his father and all the members of the 
family as legitimate. MonamMap IsmarIL Kian 
vo. FIDAYATUNNIS6A . LL.B. 8 All, 723 


10. Legitimacy of 
son.— Presumption of marriage.—Where a son has 
been uniformly treated by his father and all the 
members of the family as legitimate, a presumption 
arises under the Mahomedan law that tho son’s 
mether was his father’s wife. KMAJOOROONIS6A ¥. 
RowsHAN JEHAN 

[l. L, R., 3 Cale, 184: 26 W. R., 36 
L. R., 3 I. A., 291 


Affirming decision of High Court in Rosaun 





JEHAN v. ENAET HossEIN. ENAET HosaskIN v0. 
RosHuN JEHAN ‘ ‘ : . BW.R.,5 
11, Acknowledgment 





of children as sons.—The acknowledgment and re- 
cognition of children by a Mahomedan as his sons, 
giving them the status of sons cupable of inheritin 
as being of legitimate birth, may, without proof of 
his express acknowledgment of them, be inferred 
from his treatment of such children, provided that 
certain conditions negativing this relationship are 
absent. The question whether such acknowledg- 
ment shoukd be presumed or not, depends on the cir. 
cumstances of each particular case. dshrufood- 
dowlah Ahmed Hossein Khan v. Hyder Hossein 
Khan, 11 Moore's I, A., 94, referred to and followed,, 
MAaBAMMAD AzMAT AtI Kuan », LAL Brovm 
(I. L. R., 8 Cale. 422 
L. R.,9 1. A. 8 





12. Presumption of 
marriage.—According to Mahomedan law, mere con- 
tinued cohabitation without proof of marriage or of 
acknowledgment is not sufficient to raise such a legal 
presumption of marriage as to logitimiso the offspring, 
Marriage and acknowledgment may be presumed, but 
the presumption must be one of fact, and, as such, 
subject to the application of the ordinary rules of 
evidence, A subsequent marriage, so far from raising 
the presumption of a prior marriage, primd facie at 
least excludes that presumption. ASHREUFFOODOWLAH 
Anuxp Hosssin v. Hyper Hosserw Knan 


(7 W. B., P.C.,1: 11 Moore’s I. A, 94 
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MENT,—Acknowledgment by father— 
continued, 

13. Validity of.— 
Acknowledgment of son.—Where in a transaction 
with a third party 4. describes B. as his son, and B. 
speaks of A. as his father, the acknowledgment of 
sonship is complete and formal, and, under the Ma- 
homedan law, conclusive against all parties. Nuso 
Kant Roy CHowpHuey v. MaHaTasB BIBEB 

[20 W. R., 164 


14, Legitimation of 
offspring by acknowledgment.—The acknowledgment 
and recognition of a natural son by a Mahomedan as 
his son gives him the status of a son capable of in- 
heriting as e legitimate son, unless certain conditions 
exist. Mahomed Azmat Ali Khan v. Lallt Begum, 
I. L. R., 8 Cale., 422, referred to. Whether the 
offepring of an adulterous intercourse can be legiti- 
mated by any acknowledgment is an open question. 
SapakaT HossEin 0. MAHomMED YUSUF 

(I. L. R., 10 Calc, 668 
L. R., 111. A., 81 


16. Legitimacy.— 
Effect of acknowledgment of sonship.—Held by 
PernrraM, C. J., that, according to the eee 
law, the effect of an acknowledgment by a Mafio- 
moedan that a particular person, born of the ucknow- 
ledger’s wife before marriage, is his son in fact, though 
the acknowledger may never have treated him as a 
legitimate son or intended to give him the status of 
legitimacy, is to confer upon such person the status 
of a son capable of inheriting as legitimate, unless 
conditions exist which make it impossible that such 
person can have been the acknowledger’s son in fact. 
Ashrufooddowlah Ahmed Hossein Khan v. Hyder 
Hossein Khan, 11 Moore's I. 4.,94; Mahkammad 
Agmat Ali Khanvy,. Lalli Begum, I. L. B., 8 Cale., 
422 ; and Sadakat Hossein v. Mahomed Yusuf, I. L. 
R., 10 Cale., 663, referred to. Iu a suit for posses- 
sion, by right of inheritance, of a share of the pro- 

rty of a deceased Mahomedan by a person alleg- 
ing himself to be a son of the deceased, the defend- 
ante ploaded that the plaintiff was not a son, but a 
stepson, having been born of the deceased’s wife be- 
fore her marriage. The Pee filed certain letters 
and other documents in which the deceased in express 
terms referred to him as his son; and he contended 
that these references amounted to acknowledgments 
of him as a son made by the deceased, which, under 
the Mahomedan law, entitled him to inherit as 
@ legitimate son. Held by Pstueram, C.J. (Brop- 
HursT, J., dissenting), that the acknowledgment by 
the deceased of the plaintiff as his son in fact con- 
ferred upon the latter the statua of a legitimate son 
capable of inheriting the deceased’s estate, although 
the evidence showed that the deceased never treated 
him aa a legitimate son, or intended to give him the 
status of legitimacy. Held by Bropuvurst, J., contra, 
that the documents above referred to did not show 
more than that the deceased regarded the plaintiff as 
his atepson; that the plaintiff was never called his 
son except by courtesy and in the sense in which a 
European would ordinarily describe his stepson as 
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continued. 


the acknowledgment from which an inference was 
fairly to be deduced that the deceased ever intended 
to recognise the plaintiff and give him the status of 
& son capable of inheriting. Sadakat Hossein v. 
Mahomed Yusuf, I. L. R., 10 Cale., 663, referred to. 
MaHAMMAD ALLAHDAD Kuan 0. MAHAMMAD Is- 
MAIL KHAN ‘ , IL. R., 8 All, 284 


16. Mode of acknow- 
ledgment.—In order to an acknowledgment of pater- 
nity legitimating children under the Mahomedan law, 
the declaration ought to be clear and distinct in 
respect to each child; and the children, or those of 
them who have reached years of discretion, ought to 
come forward and acknowledge their father. KsDAR- 
NATH CHUCKERBUTTY v. DONZELLE 

(20 W. R., 352 


17. Form of acknow- 
ledgment.— Evidence of marriage.—The acknowledg- 
ment need not be of such a character as to be evi- 
dence of marriage. WUHEEDUN v. WusK: HossEl vy 

[15 W. R., 403 








18... ———__—__—_—___-—_—_— Legitimacy of 
children.— Presumption as to marriage.—Where a 
Mahomedan lady sued for a declaration of the vali- 
dity of her marriage with the man with whom she 
had lived, and of the legitimacy of their children 
and relied upon the position which her reputed 
husband gave her during his lifetime in his family 
and on his treatment of their children,— Held, fol- 
lowing Privy Council in Ashrufooddowlah Ahmed 
Hossein Khan v. Hyder Hossein Khan, 11 Moore’s 
I. A., 94, that, though the presumption of legitimacy 
“follows from the bed,” and legitimacy may be infer- 
red from the treatment shown during lifetime to a 
woman and her children, yet a Court, in dealing with 
this subject, would not be justified in making any 
presumption of fact which a rational view of the 
principles of evidence would exclude ; and that, as the 
force of presumptions of fact must vary with vary- 
ing circumstances,—and in the present case the cir- 
cumstances were all such as to throw the Court upon 
direct evidence rather than upon presumptions,—the 
Court could not, in the absence of substantive evi- 
dence, allow the claim. The appeal was accordingly 
dismissed. The circumstances above referred to, as 
throwing the Court upon direct testimony, were, 
that the lady herself was in the suit and might have 
given her evidence ; that a valid Mahomedan marriage 
must always be made in the presence of witnesses, 
who might have been summoned as_ witnesses, 
together with the officiating mollah or kazi; and 
that the evidence of one such witness, who had Been 
called, actually threw doubt upon itself. Burootun 
vo. Kootsoom. Borooiun v. Lioyp 

[25 W, R., 444 


19, Illegitimate son. 
—ZInformal acknowledgment.— The son of a 
Mahomedan by a slave girl, if acknowledged by his 
father, is entitled to the same share as the son of a 





hie eon; and that there was no sufficient evidence of _ lawful wife. The acknowledgment of a son by a 
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Mahomedan need not be a formal acknowledgment : 
if it can be made out from his acts and conduct, it 





will be sufficient. WaLiuLLa vo. Minan SaHEB 
(2 Bom., 286 
20. Legitimacy of 


ohild.-—Notwithstanding Mahomedan law, a Court 
of Justice cannot pronounce a child to be the legiti- 
mate offspring of a particular individual when such 
a conclusion would be contrary to the course of 
nature und impossible, AsHRUF ALI 0 ASHAD ALI 

{16 W. R., 260 


21, ——_—_—_——_ Acknowledgment by bro- 
ther. — Brotherhood. — Nasab,—IAllegitimacy.— A 
man cannot acknowledge a brother 80 as to establish 
the nasab, SHAMEBZADI Beaum v. Himmur Ba- 
HADUEK 

[4 BL. R., A. C., 108: 12 W. R., 612 


8. C. affirmed on review. Himmur BARADOOR ». 


SHAHAZADA BEGUM . . 14W.R,, 125 
22, ——___—___—— Validity of 
acknowledgment, — Insufficient acknowledgment, 


Effect of.—The plaintiffs, H.and M., were the ille- 
gitimate son and daughter of 2., a Mahomedan 
woman. Z. died, and after his death the plaintiff 
sued his widow and J. to recover his share of the 
property of B., which he claimed as co-heir of Z. 
He relied upon a recital in a petition in which Z., 
the plaintiff, and AZ, describing themselves as the 
son and daughter of 8., had prayed for a certificate 
under Act XXVII of 1860. Held that this was not 
such an acknowledgment of the plaintiff by Z. as to 
constitute between them the status of full brother- 
hood and heirship by Mahomedan law. Seméle,— 
The acknowledgment by one man of another as his 
brother is not by Muhomedan law valid so as to be 
obligatory on the other heirs, but is binding against 
the acknowledger. Himmour Bauapour v, SHAMEB- 
ZADI BEGUM 
[18 B. L. R., 182: 21 W. R., 113 
L. R., 12. A., 28 


Affirming decision of High Court in preceding 
case. 


MAHOMEDAN LAW—BILL OF EX- | 


| lated never to remove the lesnee. 


CHANGE, 


Notice of dishonour.—Notice of dis- 
honour of a bill of exchange is not necessary by 
Mahomedan law, GAPINATH v. ABBAS HOSSEIN 

{7 B. L. R., 434, note 


MAHOMEDAN LAW—CONTRACT., 


Consideration.— Relationship. — 


DIGEST OF CASES. 
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MAHOMEDAN LAW—CONTRAOT.—cos- 


tinued. ; 

2. Mortgage.— Redemption of sepa- 
rate mortgagee from debt.—The rule that if the 
owner of different estates mortgage them to one 
person separately for distinct debts, or successively 
to secure the same debt, the mortgagee may insist 
that one security shall not be redeemed alone, applies 
to a Mahomedan mortgage. VITHAL MAHADRY 98. 


DAUD VALAD MUHAMMAD HUSEN 
(s Bom., A. C., 90 


MAHOMEDAN LAW—CUSTODY OF 
WIFE. 


See Wanras Corrvs. 
(13 B. L. R., 160 


Rights of mother and husband,—By 
Mahomedan law the mother is entitled to the custody 
of a female child, although marricd, until she has 
attained puberty. Whore a husband applied that his 
wife, stated in the return to a writ of Aabeas corpus 
to be “ an infant under the age of sixteen years, to 
wit of the age of eleven years or thereabouts,’ 
might be delivered over into his custody, the Court, 
on the ground that she had not attained the age of 
puberty, and that her dower had not been paid, 
refused to order her to be taken from tho custody of 
the mother, although |the mother had taken her 
away secretly, in the absence of her father and hus- 
band from Bandari, where they were all living 
together, to Calcutta. IN THE MATTER OF KuaTiza 
Bisr . ‘ ' : . 6BL.R, 557 


See IN THE MATTER OF MAHIM Bini 
(138 B. L. R., 160 
MAHOMEDAN LAW—CUSTOM. 


1. Kazi, Appointment of.— Here- 
ditary office, Grant of.—Iin the absence of an 








' ertablished local custom to that effect, the office of 








dee 
By Mahomedan law an agreement to pay an annuity, | 


though signed and registered, has not the effect of 
a deed in English law, but requires a consideration 
to support it. The relationship existing between 
cousins is not a sufficient consideration to sup 
such an agreement. JAFAR ALI Nizam ALI ». 
Aumad ALI Imam HalIDaRBAKsH 

(6 Bom., A. C., 37 


! 


RO ee ge 


1 
| 
{ 


‘ 


Quere.—Whether such @ 
JAMAL WALAD ANMED 1, 
JAMAL WALAD JALLAL . I. L. R., 1 Bom., 689 


3. Custom of right to eject on 
sale.— Lease.—Sale by lessor.—A Mahomedan resid- 
ing at Zanzibar let a house situated there to the 
defendant, to be held by the latter as long as he 
pleased, under a lease iu which he (the ee stipu- 

The plaintsff subse. 
quently, with full knowledge of the lease, purchased 
the same house frum the lessor, and as auch purchaser 
sued to eject the defendant. The plaintiff tendered 
evidence to show that by the custom of Zanzibar the 

| defendant’s tenancy was determined upon the sale 
the landlord. This evidence was refused. Held that 
the alleged custom, even if proved, was invalid, I¢ 
was unreasonable, as enabling a man, after having 
nted a lease, to deprive the lessee of the entire 
benetit of his lease. DeSouza 0. Peatang: Dang. 
BHAI. F * I. L. B., 8 Bom., 408 


3. —————— Exclusion from inheritance 
of females by sons. — Labis.— Ravuthens of Pal. 
gat.—Mahomedan religion.—Hindyu law of tn- 
heritance.—Evidence necessary to support valid 


Kazi is not wieaanrnt 
custom would be valid. 
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MAHOMEDAN LAW —CUSTOM.—Exclu- 
wion from inheritance of females by sons 
continued. 


custom.—A claim by the widow of 8., Ravuthan, a 
Labi of Palgat, and her daughters, for thoir shares of 
his estate under Mahomedan law, was opposed by 
other members of the family, who pleaded that, 
according to a special custom obtaining among the 
Ravuthans of that paft of the country adopted from 
Hindu law, females are excluded from inheritance if 
tons or sons’ sons exist. In two instances it was 
proyed that women of this class had obtained shares 
under Mahomedan law by suits without -this plea 
having been put forward. The District Munsif 
described these cases as interruptions, and found on 
the evidence that the custom was proved. On appeal 
this decree was confirmed by the Subordinate Judge. 
Heid ‘that no valid custom’ was established by the 
evidence, <A custom to be valid must be consciously 
accepted as having the force of law. MUIRABIVI v. 
VELLAYANNA . ~~. LLR., & Mad. 464 


4. ‘Division of estate in cases of 
intestacy.—Impartible estate.—Beng. Keg. XI of 
1798.—Beng. Reg. X of: 1800. —The family usage 
that a zenindari has never been separated, but has 
devolved entire on every succession, though proved 
to have existed as the castom for many generations, 
will not exempt the zemindari from the operation 
of Regulation XE of 1793, which provides in case of 
intestacy for the division of landed estate among the 
heirs of the deceased avcording to the Mahomedan or 
Hindn law. Regulation X of 1800 does not apply to 
undivided zemindaris in which a custom prevgils 
that the inheritance should be indivisible, but only 
to jungle mehals and other entire districts where 
loval custome prevail; and therefore only partially, 
and to that extent, repeals Regulution XI of 1793. 
DEEDAE HOSSEIN v. ZUHOOROONNISSA ; 

: {2 Moore’s 1..A., 441 


MAHOMEDAN LAW—DEBTS, 


See Depron AND CREDITOR. 
[I. L. R., 8 AIL, 178 


'' See CASES UNDER REPRESENTATIVE OF 
DackasED Pgrgson. 


See CASES UNDER SALE IN EXECUTION OF 
DeocREB—DECREES AGAINST LEPRESEN- 
TATIVES. 


L- Decree against heir of debtor. 
—Effect of deoree againet une heir.—Under Maho- 
meodan law # decree aguinat-one heir of a deceased 
debtor cannot bind the other heirs. Srranate Das 
eo, Roy LucumirorSinew - . LOL. BR, 268 


2. Consent decree against one 
heir, Effect of.—Heir of deceased debtor.—Intes- 
tacy.-—Succession,.— Parties.—Suit by creditor of 
intestate Mahomedan.— Representation of deceased 
debtor.—Per Gantu, C. J.—A decree by consent 
against one heir of a deceased debtor cannot, under the 
Mahomedan law, legally bind the other heirs. Per 
Marxsy, J.—Under the Mahomedan law, the estate 
of an intestate descends entire, together with all the 
debte-due from and owing to the deceased. The 





. 
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MAHOMEDAN LAW—DEBTS.—Consent 


cee against one heir, Effect of—conti- 
eUued. 


creditor of an intestate Mahomedan must enforce his 
claim against the estate in a suit properly framed for 
the purpose. Such a suit is properly framed if all 
the persons in possession of that particular portion of 
the estate which it is intended to charge are made 
parties to it. The right of a Mahomedan heir claim- 
ing the property of his deceased ancestor, who died 
indebted, is a right of representation only, and except 
us representative he has no right to the property 
whatsvever, ASSAMATHEMNESSA BIBER v. Roy 
LUTOHMEEPUT Sinau 

LL. R., 4 Calc., 142: 2 C.L. R., 228 





-. 3 Creditors of deceased person, 
wre Alienation by heir.— Purchaser from heir of Maho- 
-medun.—Lis pendens.—The creditor of u deceased 

Mahomedan cannot follow his estate into the hands 

of a bond fide purchaser for value, to whom it has 

been alienated by the heir-at-law, whether the aliena- 
tion has been by absolute sale or by mortgage. But 
where the alienation is made during the pendency of 

a suit in which the creditor obtains a decree for the 

payment of his debt ont of the assets of the estate 

which have come into the hands of the heir-at-law, 
the ,alienve will be held to take with notice, and be 
affected by the dpctrine of lis pendens. BazayxtT 

Hossxin ow Doon Cuunp. MagomMED Wagip v. 

TAYXUBAN 

,. [LL.B & Cale, 402: LR. 56.1. A, 211 


a. Alienation by heirs. 
— Rights of morigagee.—The debts of a deceased 
Mahomedan are not a charge upon the estate which 
gives the creditor a priority over all persons who 
ufter his death purchase or take a mortgage of his 
estate, See Bazayet Hossein v. Dooli Chund, L. 
R, 6 I. 4, 211: 0. L. B., 4 Cale, 402. Lanp 
Moxstaacs Bank v. Bipyapuans Das1 
[7 C. L. R., 460 


5. - The creditor of a 
deccased Mahomedan cannot follow his estate into 
the hands of a bond fide purchaser from his heir. 
Bazayet Hossein vy. Dovli Chund, L. &., 5 I, A., 211, 
followed. LAND MORTGAGE Bank oe. Roy Liucumi- 
PUTSINGH . : A - €6C.L. RB, 447 


6. Sale in execution 
of money-decree against the representatives of de- 
ceased Mahomedan.— Rights of purchaser at execu- 
tion sule against mortgagee.— Notice.—In execution 
of a money-decree against the heirs of a deceused 
Mahomedan for a debt incurred by him, 4. purchased 
certain property which had been allotted to the widow 
vf the deceased in lieu of dower and of her share of 
the inheritance Previously to the purchase, however, 
the widow had mortgaged the same property to B., 
who, at the time of the mortgage, knew of the debt 
for which the decree was obtained. Ina suit by B. 
against A.‘on the mortgage, it was not shown that 
there were not assots in the hands of the heirs-at-law 
to satisfy the debt due to 4.’s vendor. Held that B. 
was entitled to recover. Basayet Hossein v. Dooli 
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MAHOMEDAN LAW-—DHBBTS.—Credit- 
ors of deceased person —continued. 


Chund, L. R., & I. A., 211, followed. Nanrsineu 
Dass 0, NaJMOODDIN HossRin ; 
(LL. R., 8 Cale. 20: 10 C. L. R., 325 


 ————————_——_————— Administration, 
Suit for.—Suit by creditor of deceased Mahomedun 
against his heir.—Sale in execution of decree.— After 
the death of a Mahomedan, several of his creditors 
sued his widow and daughter, and obtained decrees 
against the assets of the deceased, which assets had 
come into the possession of the mother and daughter. 
In execution of these decrees portions of the property 
were sold: thereupon two married sisters of the 
deceased, who lived with their husbands apart from 
the widow and daughter, sued as heirs of the de- 
ceased to recover their shares of the property sold. 
Held that the property of the deceased having been 
attached and sold in payment of his debts, the plain- 
tiffs’ suit must be dismissed. When a creditor of 
a deceased Mahomedan sues the heir in possession, and 
obtains » decree against the asseta of the deceased, 
such a suit is to be looked upon as an administration 
suit; and those heirs of the deceased who have not 
been made parties cannot, in the absence of fraud, 
claim anything but what remains after tho debts of 
the testutor have been paid. Nuzeerun v. Ameervod- 
deen, 24 W. R,, 3; Assamathemnessa Bibee v. Roy 
Lutchmeeput Singh, I. L. BR. 4 Cale, 142; Kishwur 
Khan vy. Jewun Khan, 1 Sel. Rep., 25; Khajah 
Hidayutoollah v. Rai Jan Khanum, 8 Moore's J. A., 
295; and Bazayet Hossein v. Duoli Chund, L. R,, 5 
I, A., 211, referred to. Murrysan », AUMED ALLY 
({I. L. R., 8 Calc. 370: 10 C, L. R., 346 





s. ————~- Suit by creditors 
against representatives.—Two of the widows of a 
deceased Mahomedan sold a portion of his real cstate 
to satisfy decrees obtained by creditors of the deceased 
against them as his representatives, | The sale-deed 
was executed by them on behalf of the plaintiff, 
a daughter of the deccased, she being a minor, in the 
assumed character of her guardians. Iield, if the 
plaintiff was in possession, and was not a party to, or 
properly represented in, the suits in which the credit- 
ors obtained decrees, she could not be bound by the 
decrees nor by the sale subsequently cffected, and she 
was entitled to recover her share, but subject to the 
payment by her of her share of the debts for the 
satisfaction of which the sale was effected. HAMir 


SINGH v, ZAKIA . ; I. L. R., 1 AlL, 57 
Henpry v. MuTryLaALt Daur 

(I. L. B., 2 Calc., 395 

9 Succession.— Suit 





against one of the heirs of a deceased person fur debt. 
—The heirs to a deceased Mahomedan divided his 
estate among themselves according to their shares 
under the Mahomedan law of inheritance, a small 
debt being due from the estate at the time of division. 


Two of the heirs were subsequently sued for the. 


whole of such debt. Held that, inasmuch as such 
heirs had not by sharing in the estate rendered them- 
selves liable for the whole of such debt, Mahomedan 
law allowing the heirs of a deceased person to divide 
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MAHOMEDAN LAW—DEBTS,—Credit- 
ors of deceased person—contianed, 


his estate, notwithstanding a small debt is due there- 
from, and as a decree against such heirs would 
not bind the other heirs, a decree should not be passed 
against such heirs for the whole of such debt, but a 
decree should be passed against thom for a share of 
such debt proportionate to the share of the estate they 
had taken. Hamir Singh v. Zakir, I. L.R.,1 Ali, 
57, referred to. DPinTHIPAL Siyeu v. Husarni JAN 


(I. L. R., 4 AlL, 861 


10... ———— Inheritance: 
Devolution not suspended till payment of deceased 
ancestor’s debts.—Decree in respect of. deceased 
ancestor's debts passed against heir in possession of 
estate. Decree not binding on other heire not parties 
thereto and not in possession, so as, to convey their 
shares to auction-purchaser in execution.— Recovery 
of possession by other heirs contingent on pay- 
ment of proportiunale shares of debt, for , which 
decree was passed.—Upon the death of a Maho» 
madan intestate, who leaves unpaid debts, whether 
large or small with reference to the value of his 
estate, the ownership of such estate. devolves imme- 
diately on his heirs, and such dovolution is net con- 
tingent upon and suspended till payment of such 
debts. A decree relative to his debts, passed in a 
contentious or non-contentious suit against only such 
heirs of a deceased Mahomedan debtor as are in pos- 
session of the whole or part of his cstute, does not 
bind the other heirs who, by reason of absence or 
other cause, are out of possession, so‘ as to convey to 
the auction-purchaser, in execution of such a decree, 
the rights and interests of such heirs as were not 
parties to the dectee. In execution of a decree for a 
debt due by a Mahomedan intestate, which was passed 
against such of the heirs of the decensed as were in 
possession of the debtor’s estate, the decree-holder 
put ap for sale and purchased ‘certain property which 
formed part of the suid ‘estate. One of tho heirs, 
who was out of possession, and who was not a ‘party 
tu these proceedings, brought a suit against the 
decree-holder for recovery of a share of the property 
sold in execution of the decree, by right of inherit. 
ance. Held by the Full Bench that the plaintiff was 
not entitled to recover from the auction-purchaser, in 
execution of the decree, possession of his share in the 
property sold, without such recovery of possession 
being rendered contingent upon payment by him of 
his proportionate share of the ancestor's debt for 
which the decree was passed, and in satisfaction 
whereof the sale took place. Wahidunnissa v, 
Sheobrattun, 6 B. L. BR, 64; Assamathemnessa 
Bebee v. Roy Lutchmeeput Singh, I. L. B., 4 Cale., 
442, Mathar Ali v. Budh Singh, 1. L. BR. 7 All, 
297 ; Bachman v. Bachman, I. L. B.,6 All., 688; 
Hamir Singh v. Zakia, J. L. RB. 1 All., 67; and 
Multyjan v. Ahmed Ally, I. L. R., 8 Cale., 870, 
referred to by MaAumMoop, J. Ja¥ri Becam o. Aig 
MuuamMAD Kuan, . LLB,7 All, 992 


iL Inheritance.— 
Devolution wot suspended till payment of deceased 
ancestor's debts.—A creditor of 4., a deceased Maho- 
medan, under @ hypothecation bond, obtained a decree 
on the 20th December 1876, for recovery of the debt 
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MAHOMEDAN LAW—DEBTS.—Credit- 
ors Of deceased person—continued. 


by enforcement of lien against M., one of 4.’s heirs, 
who alone was in possession of the estate; and, in 
execution of the decree, the whole estate was sold by 
auction on the 21st March 1878, and purchased by the 
decree-holder himself. J., another of 4.’s heirs, was 
not a party to these proceedings. On dJ.’e death, her 
son and heir, 4. H., conveyed to M. A. the rights and 
interests inherited by him from his mother,—namely, 
her share in A.’s estate. The purchaser of the share 
thereupon brought a suit against the decree-holder 
for its recovery. Held that, immediately upon the 
death of A., the share of his estate claimed in the 
‘ suit devolved upon J.; that she being no party to the 
decree of the 20th December 1876, her share in the 
property could not be affected by that decree, nor by 


the execution sale of the 21st March 1878; that upon - 


her death that share devolved upon her son, who con- 
veyed his rights to the plaintiff ; that the plaintiff was 
therefore entitled to recover possession of the share 
which he had purchased, but that he could not do so 
without payment to the defendant of his proportion- 
ate share of the debts of 4, which were paid off 
from the proceeds of the auction sale of the 21st 
March 1878. Jafri Begum v. Amir Muhammad 
Khan, I. L. R.,7 All., 822, followed. Munamuad 
Awaisv. Han Sanat. I. L. R., 7 All, 716 
(ne Liability of one 

of several heirs to pay ancestors’ debt, when but for 
his own action debt would be barred by limitation.— 
Justice, equity, and good conscience, Application of 
principle of.— Act VI of 1871, 8. 24. ~.4.,8 Hindu and 
@ creditor of B., a deceased Mahoimedan, sued C., D., 
#., and F., his heirs, to recover a sum of money alleged 
to be due on a roka, alleging that they were in posses- 
sion of B,’s estate, and praying for a decree against the 
extate upon that footing. It was not disputed that 
the debt would have been barred by limitation but 
for a part-payment made by C., and endorsed by him 
on the back of the roka. D., Z#., and F. were no 
rties to such payment, and it was found not to have 
en made with their consent. The first Court, 
considering that collusion existed between A. and C., 
and having regard to the fact that C. did not dispute 
his liability, gave A. a decree for the full amount of 
the debt against C. without finding whether the 
roka was genuine or not, and held that the shares of 
D., E., and F. in B.’s estate were not liable for any 
portion of tho debt. A. accepted this decision and 
did not appeal. C. appealed on the ground that he 
could only, under the Mahomedan law, be held liable 
for a part of the debt in proportion to the amount of 
B.’s estate which had come into his hands. The 
lower Appellate Court decided in C,’s favour and va- 
ried the decree by directing that 4. was ee 
to recover two atthe of the debt from C., that being 
the amount of C.’s share. D., #., and F. were not 
made parties to that appeal. 4. then preferred a 
special appeal to the High Court, making D., Z., and 
F. parties. Held that, under the circumstances of the 
case, and having regard to the rule of Mahomedan 
law, 4. was not entitled to a decree against C. for 
more than two fifths of the debt. Held, further, 
that, applying the principle of justice, equity, and 
good conscience to the case, inasmuch as 4. was a 


DIGEST OF CASES. 
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MAHOMEDAN LAW-—-DEBTS.—Credit- 
ors of deceased person—continued, 


Hindu, it would not, under the circumstances of the 
case, be equitable to hold C. liable for the whole of 


the debt. Bussunrzram Marwaky v. KaMALuUp- 
DIN AHMED i . LBB, 11 Calc, 4al 
13. Power of alienation of heir. 


—Ewxecutor.— Purchaser from heir.—A., a Maho- 
medan, died, being indebted to B. in a sum of money. 
B. sued the heirs of 4. for the amount and obtained 
a decree. Before B. obtained his decree the heirs of 
A. had mortgaged the estate of 4. to C. The pro- 
perty was put up to sale in execution of B.’s decree, 
and 3B. became the purchaser, and now sued to 
obtain possession from C. Held that the mere fact 
of the property having once belonged to the estate of 
A, did not entitle B. to follow it in the hands of C., 
so as to enable him to recover possession without 
redeeming. The heir of a Mahomedan may, as exe- 
cutor, sell a portion of the estate of the deccased, if 
necessary, for the payment of debts; and such sale 
will not be set aside if the purchaser acted bond fide. 
Enayer Hossein v. Ramzan Att 

[1 B.L. RK, A. C., 172: 10 W. R., 216 


See Hasan Axl o. Menpi Husaxn 
[Ll L. R., 2 AlL, 533 


14. Sale for debts of 
Sather.—M., » Mahomedan, inherited certain pro- 
perty from his father, which, while he was a minor, 
his mother sold to the defendant, in good faith, for 
the discharge of a debt adjudged to be due to the 
defendant by M.’s father. 2., when he became of 
age, sold the same property to the plaintiff, who sued 
to obtain possession thereof by avoidance of the sale 
to the defendant. Held that the plaintiff, having 
no better title or other right than M. could assert, 
was not competent to maintain the suit, without 
tendering payment of the debt. Held also that, 
even if Mahomedan law were applied, and M.’s 
mother was not legally competent to sell his property 
in the assumed character of his guardian, the plain- 
tiff was bound to pay the debt due from M.’s father 
to the defendant before he could claim, by avoidance 
of the sale in question, the possession of the property 





in suit. SAHEE Ram vo. ManomeD AnppUL Ranka- 
MAN, ‘ ‘ ; ‘ . CN. W., 268 
15. Liability for assets.—2Xni- 


dence of receipt of assets.—Where it is sought to fix 
a person under the Mahomedan law with liability for 
the debt of a person deceased, by reason of the re- 
ceipt of assets, it is incumbent on the creditor to 
ive some evidence of assets having been received. 

UZEELUTOONIS8A v. HOORMUTOONISSA 
{Marsh., 218: 1 Hay, 559 


MAHOMEDAN LAW-—DIVORCE. 


1 ————- Validity of divorce.— Release 
of dower by wife.—Hvidence of divorce.— According 
to the Mahomedan law, the non-payment by the 
wife of the consideration for a divorce does not in- 
validate the divorce. The divorge is the sole act of 
the husband, though granted at the instance of the 
wife, and by her. The kholanamah, or 
the deed egonring to the husband the stipulated con- 
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MAHOMEDAN LAW -DIVORCH.—Va- 
lidity of divorce—continued. 


sideration, *does not constitute the divorce, but as- 
sumes and is founded upon it. ‘The divorce is created 
by the husband’s repudiation of the wife and the 
consequent separation. The husband having dis- 
tinctly alleged a divorce by khola, and relied on two 
instruments,—one, an ibranamah (or deed of volun- 
tary release by the wife of her denmohr or dowry) 
to which there was no satisfactory proof that she 
ever gave her assent with a knowledge of its contents, 
and a kholanamah (surrendering the wife’s settle- 
ment) obtained from her mother by means of cruelty 
and ill-usage practised on her daughter, to confirm 
the ibranamah,— Held that instruments so obtained 
could have no legal effect when used as a defence 
against the wife’s claim to her dowry. Buzu-uL- 
RUGEEM v. LUTERFUTOONNIS8A 
{1 W. R., P. C., 57: 8 Moore’s I, A., 379 
1 Ind. Jur., O. 8., 1 


; Evidence of divorce.— Hus- 
band’s statement.—The Muahomedan law docs not 
provide for the nature of the evidence required to 
prove a divorce. Quere,—Whether the husband’s 
statement that he has divorced his wife is sufficient 
proof of the fact, Buxsy ALI v. AMEEKUN BRBEK 

° [2 W. R., 208 


38. ————_—_—_————- Necessity of 
written document.—Although writing is not neces- 
sary to the validity of a divorce under Mahomedan 
law, yet where a divorce takes place between persons 
of rank and property, and where valuable rights 
depend upon the marriage and are affected by the 
divorce, the parties, for their own security, may be 
expected to have some document affording satis- 
factory evidence of what they have done. Gowncr 
ALI Kuan v, AHMED KHAN . 20W.R., 214 


4, —____—____————_ Deed of divorce 
signed in absence of wife, Validity of—An in- 
strument of divorce signed by the husband in the 
presence of, and given to, the wife’s father, was held 
to be valid, notwithstanding that it was not signed 
in the presence of the wife. Was Biber ov. AzMvr 
ALI. P ‘ é ; - SW. R., 23 


° Marriage— 
Where a Mahomedan was shown to have been duly 
married, her subsequent divorce should not be pre- 
sumed only from the fact of her husband having 
taken another woman to live with him, in consequence 
of which his wife left his house and went to live with 
a relative, nor from the fact of his having stated in 
his will that he had no wife, lawful or nicca. Noon 
BisEg v. Natvas Kuan , 1 Ind. Jur., N. 8., 321 


6. —————— Right to leave husband.— 
Man taking another wife.—A Mahomedan in the 
kubinnamah or deed of dower on his marriage with 
S. stipulated that he should not take a second wife 
without the permission of 8, Held that S. was not 
entitled to leave him upon his taking a second wife 
without her permission. MowaBurH ALLY v. My- 





MONISSA ‘ ‘ : Marsh., 361 
8S. C. Mymownis3sa o. MoHABUTH ALLY. 
[3 Hay, 404 
Il 


DIGEST OF CASES. 
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MAHOMEDAN LAW—DIVORCE—oonts- 


nued. 


7. Right to divorce.— Suit by wife 
Sor divorce.— Agreement for divorce, —A husband en- 
tered into a private agreement with his wife, author- 
ising her to divorce him upon his marrying a second 
wife during her life, and without her consent, Held 
that the Mahomedan law sanctioned such an agree- 
ment, and that the wife, on proof of her husband 
having married a second time without her consent, 
was cntitled to a divorce. BADARANISSA BIBEE @. 
MaFiatTaALA . 7B. L.R., 4423: 15 W. B., 5655 


8. —————— Mode of divorce.—Charge of 
adultery.—Ill-usage.—A charge of adultery by a 
Mahomedan against his wife does not opernte as a 
divorce, though if false it might be an item of ill- 
usage towards making up a sufficient answer to his 
claim for restitution of conjugal rights, The husband 
cannot enforce his right to his wife till he pays the 
dower,—in the absence, that is, of any sufficient 
answer to his claim, Ill-treatment by him and his 
second wife would justify the first wife in leavin 
him, JAUN BBEBEER 0. BEPARER . 3 W.R., 98 


._———_—_—_——  — _ Divorce in absence 
of - wife—Suit by a Mahomedan fomalo against 
her husband for maintenance. Defendant pleaded 
that he had divorced the plaintiff on the 8th Janu- 
ary 1862. Both the lower Courts found that no 
divorce had taken place upon the following facta. 
Defendant went to Trichinopoly leaving his wife 
at Tinnevelly. While at Trichinopoly he received 
letters from Tinnevelly informing him that his wife 
was leading an immoral life, He therefore went be- 
fore the Town Kazi of Trichinopoly, made a written 
declaration in the shape of a letter to plaintiff to 
the effect that he had divorced her, and repeated 
the divorce three times successively before the Town 
Kazi of Trichinopoly. Defendant directed also that 
the letter of divorce should be sent to the plaintiff, 
but there was no evidence of her having received 
it. Zfeld, upon special appoal, that it was clear upon 
the authorities that there had been a valid divorce. 
The compressing the expression of the intention into 
one sentence seeins, on the authorities, not to affect 
the legality of the repudiation, although some doctors 
consider the process immoral, SHERIF Sate ¢, 


UsANABIBI AMMAL , j . 6 Mad, 452 


10, Khoola divorce. 
—Where a Mahomedan woman claimed a divorce from 
her husband on grounds which she failed to establish, 
but the husband, at the suggestion of the Court, 
ed to a Khoola divorce on terms to be settled by 
‘a Kazi,—Held that the action of the Court in not 











dismissing the suit, but proceeding to suggest a come 
promise by means of a Khoola divorce, was not illegal, 
Held also that a Khoola divorce is valid though 
granted under compulsion. VADAKE VITIL IsMaL 0. 
OpaxEeL BryaxvuTTI UMAH 

(I. L. R., 3 Mad., 347 


1. Wife's right of op- 
tion, Non-user of.—Under Mahomedan law, where the 
hasband gives the wife an option as to declaring her- 
self repudiated and she avails herself of it, the repu- 


6a 
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MAHOMEDAN LAW—DIVORCH,—Mode 
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diation or divorce is binding on him; and a discretion 
to repudiate when attached to a condition need not 
be limited to any particular period, but may be abso- 
lute as regards time. Such option is not lost by non- 
user where there is nothing in the contract between 
the partics obliging the wife to exercise the option 
directly a breach of the condition occurs. ASHRUF 
Autv. ASHAD ALI js , 16W.R., 260 


12, ——_——_______—_—_—— Divorce by wife. 
—Under the Mahomedan law, a husband may give 
his wife the power to divorcee herself from him ac- 
cording to the form prescribed by that law for divorce 
by the husband. HAMIDoOLLA v. FAIZUNNISSA 

(I. L. R., 8 Cale., 8327:10 C. L. R., 281 


13, ——_—________—__——— Pronunciation of 
word “talak”’ by husband.—'The mere pronunciation 
of the word “talak” three times by the husband, 
without its being addressed to any person, is not 
sufficient to constitute a valid divorcee by Mahomedan 
law. Semble,—That a divore pronounced in due 
form by a man against a woman who is in fact his 
wife, dissolves the marriage, though he pronounces 
it under a belief that she is not his wife. FurzuNpD 
HOssEIn v. JANU Bingz . I. L, R., 4 Calc., 588 


14, ——$—$—_——___—___—___———. Divorce by one 
acting on compulsion from threats.—According to 
Mahomedan law, the divorce of one acting upon 
compulsion from threats is effective. IBRAHIM 
Mouua v. ENaverur RUHMAN 

4B.1L. B., A.C, 18:12 W. R., 460 


15. Repudiation by 
ambiguous expression.—Custody of minor children, 
—Where a Mahomedan said to his wife, when she 
insisted aguinst his wish on leaving his house and 
going to that of her father, that if she went she 
was his paternal uncle’s daughter, meaning thereby 
that he would not regard her in any other relationship 
and would not receive her back as his wife—Held 
that the expression used by the husband to the wife, 
being used with intention, constituted, under 
Mahomedan law, a divorce which became absolute if 
not revoked within the time allowed by that law. 
Held, also, the divorce having become absolute, the 
parties being Sunnis, that the husband was not en- 
titled to the custody of his infant daughter until she 
had attained the age of puberty, Hamip ALr ». 
IMTIAZAN . : ;: - LL. R., 3 All, 71 


16. Zihar.— Mutta 
of marriage.— Quere,—Whether the form of 
divorce called Zihar may be exercised in the mutta 
form of marringe. IN THE MATTER OF THE PETI- 
TION oF LupDUN Sansa. LUDDUN SaxIBa 2, 

Kamaz Kupak 
(1. L. R., 8 Calc., 796: 11 C, L. R., 337 


17. Khoia Mahomed- 
ana.—Custom.—Custom as to divorce among Khoja 
Mahomedans of the Sunni sect considered. IN RE 
Kasam Pinpyar ss. c . 8 Bom., Cr,, 96 
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is. Effect of divorce.——Jrrever- 
sible divorce.—According to Mahomedan law a 
divorce is irreversible if the husband does not take 
back the wife before the expiration of her “ iddat,” or 
term of probation. Mozuyruk ALI v, KUMEER- 
UNIssA BIBEE ‘ ; . W.R., 1864, 32 


19. Talak biddat.— 
Husband and wife.—Order for maintenance upon 
husband.— Effect upon order.—Presidency Magis- 
trate’s Act, IV of 1877, s. 234.—Borah Mahomed- 
ane.—An order made under section 234 of Act 1V 
of 1877 by the Presidency Magistrate directing a 
Borah Mahomedan husband of the Imami sect to 
pay a sum monthly for the maintenance of his 





_wife, belonging to the Hanafi sect, docs not de- 


prive the husband of his right to divorce his wife, 
and after such divorce the Magistrate’s order can no 
longer be enforced, The talak biddat, or irregular 
divorcee, which is effected by three repudiations at 
the sume time, appears from the authorities to be 
sinful, but valid. In RE ABDUL ALI ISHMAILJI 
(IL. R., 7 Bom., 180 


So with an order made under Act XLVIIL of 1860 
(Police Amendment Act), section 10. IN RE Kasam 
PIRBUAI ‘5 ; ‘ . 8 Bom., Cr., 95 


20. ———_——_——____—__—_—_—_—_— Maintenance of 
wife, Order for.—Criminal Procedure Code, 1872, 
8. 536.— Iddat,’’—An order for the maintenance of 
a wife, passed under Chapter XLI of Act X of 1872, 
becomes inoperative, in the case of a Mahomedan, by 
reason of his Jawfully divorcing his wife, and thus 
putting an end to the conjugal relation, but it does 
not become so before the expiration of the divorced 
wife’s “‘iddat.”?> Abdur Rohoman v. Sakhina, I. L. 
R., & Cale., 558 ; Inre Kasam Pirbhai,8 Bom., Cr., 
95; and Luddun Sahiba vy. Kamar Kadar, I. D. 
R., 8 Cale., 736 ; Madras High Court Proceedings, 
2nd December 1879, referred to and followed. The 
Mahomedan law of divorce relating to the maintenance 
of a divorced wife during her “iddat”’ referred to. 
IN THE MATTER OF THE PETITION OF DIN MAHOMED 

(I. L. R., 5 All, 226 


MAHOMEDAN LAW—DOWER. 


See DEBTOR AND CREDITOR. 
{I. L. R., 8 AIL, 178 


1. —————— Dower, Proof of claim to.— 
Deed of dower, Necessity of.— Verbal statement. —A 
deed of dower is not in all cases indispensable to the 
truth and validity of # claim for dower. Semble,— 
There appears to be no reason why a mukzernamah 
or statement made (not on oath before the Court) 
by parties in a position to know the facts, shofild not 
have a certain weight. JuMULLA v. MULKA 

[1 Ind. Jur., N. 8., 26 


S. C. MULLEEKA v. JUMEBLA - EW. R., 33 


S. C on appeal to Privy Council, MULLERKA ». 
JUMEELA . 
(11 B. L. R., 375: L. R., L A, Sup. VoL, 135 


Tasoo BEEBEE v. NOOBUN BEEBEE 
[1 W. BR, 31 
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2. Verbal contract for 
dower.— Customary dower, Evidence of amount of. 
—A verbal contract of dower for a large sum is 
admissible only if proved by most clear and satis- 
factory evidence. A customary dower must be 
proved by showing a custom of the women of the 
wife’s family to receive, rather than of the men 
of the husband’s family to pay, a certain dower ; 
the Muahomedan dower being the consideration paid 
by the bridegroom for the marriage, and therefore 
regulated by the position and conduct of the bride, 
especially ag Mahomedan men often contract most 
unequal marriages, though the means and position 
of the bridegroom must not altogether be excluded 
from consideration, NugEBMOODDEEN AHMED +. 
HossEINEE ‘ ; : - 4W.R., 10 


3. Oral evidence ix 
proof of claim.—The very best description of oral 
evidence is absolutely necessary to support a claim 
for dower where no kabinamah is produced. Hv- 
SEENA v. HUSMUTOONISSA . TW.R., 495 


ABDOOL JUBBAR CHOWDHRY ov. COLLECTOR OF 
MYMENSINGH : ‘ - 1LW.R., 65 


4, — Deed in lieu of dower.— Pos- 
session.— Validity of deed.—According to the Ma- 
hoinedan law, possession under a deed of bye-mokasa, 
executed in licu of dower, is not necessary to its vali- 
dity. NusgEsoonissa v. DanusnH ALI 

{3 W. R., 183 


5. Payment by husband to 
wife,— Presumption of nature of payment,— Gift. 
—Where a husband granted a dower of five lakhs 
of Lucknow rupees, and subsequently directed Sicca 
rupees 4,560,000 Company’s paper to be set aside for 
her,—eld, under the circumstances, that this was 
to be presumed to be a payment on account of dower, 
and not a gift. IrTizarunissa Broum 0. AMJAD 
Aur Kuan : ‘ 7B.L. R., P. C., 6438 


6. Right to dower.—Whiere a 
Mahomedan (Shiah), on his marriage, being in poor 
circumstsnces, fixed a “ defcrred” dower of 251,000 
upon his wife, and died without leaving sufficient 
assets to pay such dower, and his wife sued to reco- 
ver the amount of such dower from his estate,— Held 
by Stuart, C. J. (PEARSON, J., dissenting) that, it 
being nowhere laid down absolutely and expressly by 
any authority on the Mahomedan law that, how- 
ever large the dower fixed may be, the wife is enti- 
tled to recover the whole of it from her husband’s 
estate, without reference to his circumstances at the 
time of murriage or the value of his estate at his 
death, the plaintiff was only entitled, under the 
circumstances, to a reasonable amount of dower. 
Held by the Full Bench, on appeal from the decision 
of Stcaxrt, C. 7, that a Mahomedan widow was 
entitled to the whole of the dower which her deceased 
husband had on marriage agreed to give her, what- 
ever if might amount to, and whether or not her 
husband was comparatively poor when he married, 
or had not left assets sufficient to pay the dower- 
debt. Suara Bis v. Masvma Brat 

(Li. B., 2 All, 678 
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MAHOMEDAN LAW—DOWSBR.—Right 
to dower—continued. 

7. Omission to claim 
dower tn legacy.—According to Mahomedan law, if 
the widow assents to any person’s taking & legacy 
without putting forward her claim to dower, she 
cannot afterwards retract her assent. Rxzza Hos- 
SKIN v, IFATOONNISSA . : 24 W. R., 564 


8. ——_—_—- Nature of dower.— Dower so¢ 
specified.—According to Mahomedan law, dower is 
presumed to be prompt in the absence of express 
contract, and may be enforeed at any time. TADIYA 
v. HASANEBIYARL , : , . 6 Mad, 9 


9. Exigible dower, no 
amount apecified as.— Held whero uo specific amount 
of dower has been declared exigible, and as there was 
no clear evidence of what was customary, that the 
Assistant Judge in appeal committed no error in law in 
holding that one third of the whole might be con- 
sidered exigible during the life of the husband, tho 
remaining two thirds being claimable on his death. 


KaTMA Bibl oe. SADKRUPDIN 
[2 Bom., 807: 2nd Ed., 201 


10. Mode of payment 
tf divorced.—Inheritance.—Among Mahomedans de- 
ferred dower becomes payable on the dissolution of 
the marriage, whether by divorce or by the death of 
either of the parties. According to Mahomedan law, 
where the heirs of a woman claimed dower from her 
husband, which was mowajul, or deferred, and not 
due or payable till her death, their claim was a simplo 
money claim founded solely on the contract: made by 
the husband. The husband is not a trustee for the 
wife in respeet of her dower, nor has the wife a lien 
on her husband’s property. CQuere,—As to the nature 
of the wife's clain for dower against the heirs of her 
husband. Mawar Aut v. AMANI 

[2 B.L. R., A. C,, 306 


8. C. Kahyratun v. AMANI . 1UW. R., 212 


Meuran v. Kuntrau 
(6 BL. R., 60, note: 13 W. R., 49 




















ll. Prompt and de- 


Serred dower.—Custom.—Under Mahomedan law, 


whet on marriage it is not specified whether a wife’s 
dower is prompt or deferred, the nature of the dower 
is not to be determined with reference to custoin, but 
a portion of it must be considered prompt, The 
amount to be considered prompt must be determined 
with reference to the position of the wife sud the 
amount of the dower, what is cusfomary being at the 
fame time taken into consideration. TAaurIK-UN- 
Nissa v, GHULAM Kampank. I. LL. B.,1 AlL, 508 


12. Non-payment of prompt 
dower, Effect of.—Husband and wife.—Shinh,— 
Sunm.—Suit for recovery of wife.—A woman of the 
Sunni sect of Mahomedans marrying a man of the 
Shiah sect is entitled to the privileges secured to her 
married position by the law of her sect, and does not 
thereby become governed by the Shiah law. Held, 
therefore, where a husband sued to recover his wife, 
the one being a Shiah and the other a Sunni, that the 


6a2 
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wife’s dower being “ exigible ” dower, and not having 
been paid, the suit was not inaintainable under Sunni 
law. Nasrat Husain »v HAMIDAN 

(i. L. R., 4 AL, 205 


13. Suit for resti- 
tution of conjugal rights.—Custom.—Prompt and 
deferred dower.—When a Mahomedan sues his wife 
for restitution of conjugal rights, such suit is to 
be determined with reference to Mahomedan law, 
and not with reference to the general law of con- 
tract, Under Mahomedan law, if a wife’s dower 
is “prompt” she is ontitled, when her husbind 
sues her to enforce his conjugal rights, to refuse to 
cohabit with him, until he has paid her her dower, 
and that notwithstanging that she may have left his 
house without demanding her dower and only demands 
it when he sucs, and notwithstanding also that she 
and her husband imay have already cohabited with 
consent since their marriage. When at the time of 
marriage the payment of dower bas not been stipu- 
lated to be “ deferred,” payment of a portion of the 
dower must be considered “ prompt.’ The amount 
of such portion is to be determined with reference to 
custom. Where there is no custom, it must be deter- 
inined by the Court with reference to the status of 
the wife aud the amount of the dower. Where a 
Court, following this rule, determined that one fifth 
only of a dower of 185,000 not stipulated to be 
* deferred”? must be considered “ prompt,” inasmuch 
as tho wife had been a prostitute and came of a family 
of prostitutes, it exercised its discretion soundly. 
KHipan v. Mazuak Husain . I, L, R., 1 All, 483 


14, ———_—_____—__————_ Restitution of 
conjugal rights.—A Mahomedan cannot, according 
to Mahomedan law, inaintain a suit against his wife 
for restitution of conjugal rights, even after such 
consummation with consent as is proved by coha- 
bitation for five years, where the wife’s dowor is 
“prompt” and has not been paid. Abdool Shukkoar v. 
Raheem-oon-niasa, 6 N. W., 94, followed. Wriayat 
Husain v. ALLAH Rakur . LL. R.,2 All, 831 


186. ———————_—————_— Marriage.— Suit 
Jor restitution of conjugal rights.— Plea of non-pay- 
ment.—Form of decree.—According to the Maho- 
modan law, marriage is a civil contract, upon the 
completion of which, by proposal and acceptance, all 
the rights and obligations which it creates arise im- 
mediately and simultaneously, Thero is no authority 
for the proposition that all or any of these rights and 
obligations are dependent upon any condition prece- 
dent as to the payment of dower by the husband to 
the wife. Dower can only be regarded as the consi- 
deration for connubial intercourse by way of analogy 
to price under the contract of sale. Although prompt 
dower may be demanded at any time after marriage, 
the wife is under no obligation to make such demand 
at any specified time during coverture, and it is only 
upon such demand being made that it becomes pay- 
able. This claim may be used by her as a means of 
obtaining payment of the dower, and as a defence to 
a claim for cohabitation on the part of the hus- 
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band without her consent; but, although she may 
plead non-payment, the husband’s right to claim co- 
habitation is antecedent to the plea, and it cannot be 
said that until he has paid prompt dower his right to 
cohabitation does not accrue. The sole object of the 
rule allowing the plea of non-payment of dower is to 
enable the wife to secure payment. Her right 
to resist her husband so long as the dower remains 
unpaid is analogous to the lien of a vendor upon the 
sold goods while they remain in his possession, and so 
long as the price or any part of it is unpaid ; and her 
surrender to her husband resembles the delivery of 
the goods to the vendee. Her lien for unpaid dower 
ceases to exist after consummation, unless at such 
time she is a minor, or insane, or has been forced, 
in which case her father may refuse to surrender her 
until payment. It cannot in any case be pleaded so 
as to defeat altogether the suit for restitution of 
conjugal rights, which is maintainable upon the 
refusal of either party to cohabit with the other; and 
it can only operate in modification of the decree for 
restitution by rendering its enforcement conditional 
upon payment of so much of the dower as may 
be regarded as prompt, in accordance with the prin- 
ciple recognised by Courts of equity under the 
general category of compensation or lien, when plead- 
ed by a defendant in resistance or modification 
of the plaintiff’s claim. Buzloor Ruheem v. Shume- 
oon-nissa Begum, 11 Moore’s I. A., 551; Mulleeka vy. 
Jumeela, 11 B. L. R., 375 ; Khajooroonissa v. Ryee- 
soonissa, L. R., 21. A., 2385; Nawab Bahadoor Jung 
Khan v. Uzeez Begum, N. W., 8S. D. A., 1843, 46, p. 
180; Jaun Bebee v. Beparee, 3 W. R.,93; Gatha Ram 
Mistree v. Moohita Kochin Atteah Doomoonee, 14 
B.L. R, 298; and Kidan vy. Mazhar Husain, I. DB. 
R., 1 All., 483, referred to. Abdool Shukkoar v, 
Raheem-oon-nissa, 6 N. W., 94; Wilayat Husain v. 
Allah Rakhi, I. L. R., 2 All, 831; Nasrat Husain v. 
Hamidan, I. L. R., 4 All., 205; and Nasir Khan v, 
Umrao, Weekly Notes, All., 1882, p. 96, dissented 
from. Ina suit brought by a husband for restitution of 
conjugal rights, the parties being Sunni Mahomedans 
governed by the Hanafi law, the defendant pleaded 
that the suit was not maintainable, as the plaintiff 
had not paid her dower-debt. The plaintiff there- 
upon deposited the whole of the dower-debt in Court. 
It appeared that the defendant’s dower had been 
fixed without any specification as to whether it was 
to be wholly or partly prompt. It also appeared that 
she had attained majority before the marriage, and 
that she had cohabited with the plaintiff for three 
months after marriage, and there was no evidence 
that she had ever demanded payment of her,dower 
before the suit was filed, or that she had refused co- 
habitation on the ground of non-payment. Besides 
the plea already mentioned, she also relied upon alle- 
gations of divorce and cruclty, but these allegations 
were found to be untrue. The lower appellate 
Court dismissed the suit, holding that inasmuch as 
the plaintiff had not paid the dower-debt at the time 
when he brought his suit, he had no cause of action 
under the provisions of the Mahomedan law. Held 
by the Full Bench that the lower Appellate Court’s 
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view of the Mahomedan law relating to conjugal 
rights and the husband’s obligation to pay dower 
was erroneous; and that the plaintiff, under the cir- 
cumstances of the case, had a right to maintain the 
suit, ABDUL Kapir o. SALiMa 

(LL. R, 8 AIL, 149 


16. Suit for dower.—Cause of 
action.—In a suit by a» Mahomedan widow to 
recover from the heirs of her husband the amount 
of dower which became due to her after her hus- 
band’s death, the cause of action must be deemed to 
have arisen at the time when she was ejected bh 
order of Court from the property left by her Ganbaitd: 
and which she held as security for the satisfaction of 
her dues. SooRMA KHATOON tv. ATTAFFOONNISBA 
KHATOON . ;: ‘ . 2 Hay, 210 


17. Exigible dower. 
— Cause of action.— Deferred dower. ~ According to 
Mahomedan law, mojal or exigible dower is payable 
on demand at any time from the consummation of 
the marriage up to the death of the wife, and a suit 
preferred by heirs for their mother’s mojal dower 
will be in time if brought within twelve years of the 
mother’s death. Mowajal or non-exigible or deferred 
dower is claimable on the dissolution of the mar- 
riage either by death or divorce. Shares of dower 
when received by the legal inheritors thereof cease 
to be dower, and become part of the recipient's 











estate. HOSSEINOODDEEN CHOWDHRY ve. ‘JTAauvUN- 
nissa KHATOON . ‘ . W.R., 1864, 199 
18. Prompt and defer- 


ged dower.—A Mussalman, on his marriage, entered 
into a written agreement (unregistered) with his 
wife to pay her a lakh of rupees, one fourth as 
prompt (mojal) dower, the remainder as deferred 
(mowajal) dower. A separation occurred between 
the husband and wife, but there was no divorce. 
During the separation, on 3rd May 1861, the wife 
petitioned for leave to sue as a pauper to recover the 
balance of her prompt dower, The husband, on the 
Ist July 1861, filed a petition denying her claim 
against him. The wife’s application to sue as a 
pauper was rejected on 27th January 1862. The 
husband died on 80th August 1867. On the 13th 
May 1869 the widow brought her suit to recover the 
balance of prompt dower and the whole of the de- 
ferred dower, Held that she could recover the latter. 
The cause of action in respect of deferred dower 
could not arise until the husband’s death. But the 
cause of action in respect of prompt dower arises 
upon demand by the wife and refusal by the hus- 
band. KHAJARANNISSA 0. KISANNIS8A BEGUM 

[6 B. L. R., 84:18 W. R., 371 


19. Limitation.— Di- 
vorce.— Where dower is “ prompt,” limitation docs 
not begin to run until the dower is demanded or 
the marriage is dissolved by death or otherwise. The 
amount claimed,—vriz., R16,25,000,—not having been 
disputed in the Court of original jurisdiction, was 
allowed. Qua@re,—W hether, in the case of a divorce, 
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nA cause of action acerucs in respect of deferred 
dower before the repudiation has become irrevocable, 
or the dower has been demanded. MULLEERKA 9, 
JUMEELA : : . LBL. R., 875 

[L. R., 1. A. Sup. Vol, 135 


S. C. in lower Court, JUMEELA v. MULLEEKA 
[W. R., 1864, 262: 5 W.R., 23: 
1 Ind, Jur., N. 8., 26 


20. Exigible dower. 
-—— Demand.— A pplication to sue in formd pauperis.— 
Cause of action,—The prompt or cxigible dower of 
the Mahomedan law may be regarded as a debt 
always due and demandable during the subsistence of 
the marriage, and certainly payable on domand, On 
a clear and unambiguous demand by the wife for 
payinent, and refusal by the husband to pay such 
dower, 2 cause of action accrues, against which limit- 
ation begins to run. An application under section 
299, Act VIIT of 1859, by a Mahomudan woman for 
leave to sue her husband for exigible dower in forma 
pauperis, may be taken to express her intention of 
bringing an action for dower only if she obtains leave 
to do so as a pauper, Until she has the Court’s per- 
mission to sue, her application does not amount to & 
demand by way of action. A counter-petition by the 
husband objecting to the pauper suit being allowed, 
and denying his liability to pay the dower, does not 
alter the character of the proceedings, since no oppo- 
sition on his part can constitute a cause of action 
unless there has been a previous demand by the wite ; 
the option being with her to demand the dower or 
not, and to elect her time for demanding it. K1ta- 
JARANNIS8A © SAIFOOLLA KHAN 

(15 B. L. KR. 306: 24 W. R., 168: 
L. R.,2 1. A., 235 

Reversing the decision that the suit, as regarded 

the prompt dower, was barred by limitation in Kua- 


JARANNISSA U. RISANNISSA BeUUM 
[56 B. L. BR. 84: 138 W. R., 371 





21. ——————_——_———————— Demand — 
Limitation.—A Mahomedan of the Shia sect by a 
deed of dower charged his whole estate with a cer. 
tain sum when demanded by his wedded wife, but 
did not impignorate his estute to secure the sum put 
in settlement. The dower was not demanded during 
the lifetime of the husband, and his widow at his 
death took possession of his estate in satisfaction of 
her claim. Held by the Sudder Dewunny Court, and 
such decision on appeal confirmed by the Priv Coun. 
cil, that the widow hada lien upon her deceased 


. husband’s estate as being hypothecated for her dower, 


and could either retain property to the amount of 
her dower or alienate part of the estate in satisfaction 
of her claim, Held, also, that » demand in the life- 
time of the husband was not necessary, and that 
though more than twelve years had clapsed from the 
date of the decd and the time the widow set up her 
clain for dower, the claim was not barred by limita- 
tion. AMEEK-OON-NIBSA v. MOKAD-OON-NISBA 

[6 Moore’s I. A., 211 


22 Genuinenese of 
kabinamah.— Right to sue without certificate under 
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Act XXVII of 1860, s. 3.—Prompt and deferred 
dower.—The appellant, one of the royal family of 
Oudh, sued his father, the respondent, for 250,000 as 
his share of the dower alleged to have been settled 
on his mother, the late Oomrao Begum, who left as 
her heirs her husband Noa appellant), her only son, 
and three daughters, who were made joint defend- 
ants. The plaintiff’s case was that the dower being 
unpaid, he, as co-heir, became entitled to three tenths ; 
but, having regard to the circumstances of the husband, 
he had limited her claim. The respondent disputed 
the genuineness of the kabinamah and the amount 
of the alleged dower, pleading that whatever was its 
amount it had been satisfied during the lifetime of 
Oomrao Begum. Tho first Court decreed the suit, 
but the lower Appellate Court, holding that the de- 
fendant had established his plea of satisfaction, re- 
versed the decision. Held that the mehrnamah was 
@ genuine document, and that the dower was of the 
amount alleged by the plaintiff, subject to modifica- 
tion according to tho law and practice in Oudh; but 
that, as plaintiff had taken out no certificate under 
Act XXVII of 1860, section 8, the case should be 
remitted to the Judicial Commissioner to have it as- 
cortained what amount of dower was payable by the 
respondent to the estate of his deceased wife, and 
what, after payment of debts, was the share of dower 
due to each co-sharer. Where it is not expressed whe- 
ther the payment of the dower is to be prompt or 
deferred, the rule is to regard the whole as due on 
demand. Quere,— Where no time for the payment of 
deferred dower is expressly limited by contract, must 
it bo presumed to be payable on the death of cither 
husband or wife, or only on the death of the husband ? 
Benak Buxkut MouummMup ALI v. KHURRUM 
Boxur Yaya Aut Kuan . 10 W.R., P. C., 316 


23. Lien for dower.—Fizing o 
amount of dower.—On an issuc whether an oral gift 
of an estate, consisting of certain talookas and mou- 
gahs, had been made by a Mahomedan proprietor 
in favour of his wife, the gift having been stated to 
have been made in consideration of a dower of a cer- 
tain amount, which remained unpaid, it was not 
necessary to affirm in the decision that that amount 
of dower had been agreed upon prior to the marriage, 
It is not necessary to constitute dower by Maho- 
medan law that the dower should be agrecd upon 
before marriage ; it may be fixed afterwards. KAMAR- 


UNNissa Brpl v. Hussaini Brier 
(LL. R., 3 AlL, 266 


24, Lien of widow 
against heir.—Amount of dower unascertained,— 
In a suit against the two widows of a deceased 
Mahomedan, who had obtained a certificate of ad- 
ministration to his estate under Act XX VII of 1860, 
the plniutiff claimed a 12-anna share of the estate, 
and prayed for the possession with mesne profits 
from the death of the deceased. The widows claimed 
to have their dower first satisfied. The amount of 
the dower had not been ascertained. Held that the 
widows had a lien for their dower on the estate, and 
the plaintiff was not entitled to recover possession so 
long as any portion of the dower remained unsatisfied. 
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This was so though the amount of the dower was 
unascertained. AHMED Hossgin ov, KHAapiga 
[3 B. L. R., A, C., 28, note H 10 WwW. R,, 36E 


TaJIM vo, WAHED ALI. . B2W.R,, eE 


NovsHa Becum v. Umrao Beaum 
(7 N. W., 6C 


ATAHUR ALI vo, ALTAF FaTIMA 
{10 W. R., 370, note 


25. Mahomeda. 
widow.— Widow's heir.— Determination of amoun 
of dower.—-A Mahomedan widow lawfully in pos: 
session of her husband’s estate occupics a positior 
analogous to that of a mortgagee, and her possessio 
‘cannot be disturbed until her dower-debt has beer 
satisfied, and after her death her heirs are entitlec 
to succeed her in such possession, and if wrongfull, 
deprived thercof, to maintain a suit for its recovery. 
Held that the ruling of the Court in Balund Khan 
v. Janee, 2 N. W., 319,—that where a defendant i. 
found to be in possession of landed property in lier 
of dower, and it is held that the plaintiff is not en- 
titled to sue for possession of the property until such 
claim for dower has been satisfied, it is not necessary 
to determine the question of the amount of such 
dower, the matter being one which could be settlec 
properly in a suit for an account of what was due as 
dower,—was not applicable to a case where the plain- 
tiffs sccking to recover possession did not claim as 
heirs of the widow’s husband, but as heirs of the 
widow herself, and where the decree for possession 
passed in their favour would remain undisturbec 
even if an amount less than that fixed by the lower 
Appellate Court were found to be what was due as 
dower, AZIZULLAH KHAN v, AHMAD ALI KHAN 

LL, R., 7 AlL, 358 


26, ———_—_——_—_—__—_————_—- Law in Oudh.— 
Panjab Code.—The widow of a Mahomedan, in pos- 
session of her husband’s estate under a claim of dower, 
has a lien upon it as against those entitled as heirs, 
and is entitled to possession as against them, till her 
claim of dower is satisfied. According to the Punjab 
Code (held to be in force in Oudh in the years 1859 
and 1860), the dower mentioned in a marriage con- 
tract (inatead of being enforced as an absolute deed, 
as claimed by the appellant) was subject to a modifica. 
tion at the discretion of the Court, both in the case 
of a divorce and on the death of the husband. Mut- 
KAH Do ALUM NawaB Taspakz BoHoo v. JEHAN 
KuDR 

(2 W. R., P. C., 55:10 Moore’s I. A., 252 


27. The heir vf @ 
deceased Mahomedan having dispossessed the widow 
of deceased, who was in possession in lieu of dower, 
takes the estate subject to her lien for the amount 
of her dower, Umegp ALI v. SAFFIHAN 

(8 BL. R., A. C., 175 


So does a purchaser from her son, and the pur- 
chaser cannot dispossess the widow in possession in lieu 
of dower, BunDay ALI KHAN v. CHOTEE BIBEE 

(1 Agra, 2378 
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28. Widow in pos- 
session in liew of dower.—Charge om estate for 
dower.—Where «a Court holds that a defendant is in 
possession of certain landed property in lieu of dower, 
and that the plaintiff is not entitled to sue for pos- 
session of the property until such claim for dower 
has been satistied, it is unnecessary to determine the 
question of the amount of such dower, plaintiff hav- 
ing pleaded that the dower had been surrendered, A 
Mahomedan widow is entitled to a lien for whatever 
dower remains due to her, although there may be a 
dispute as to what is the amount actually due, 
having reference to the amount originally filed as 
dower, or to the amount satistied by payments. An 
heir to a share of the estate is not entitled to recover 
possession from the widow so long as any portion of 
the dower remains unsatisfied, nor can he be entitled 
to inesne profits, but his proper course is to bring a 
suit for an account of what is due as dower, and to 
pray that in satisfaction of that amount he may be 
put into possession of his share of the estate. Pay- 
ment of the widows, like every other debt, must be 
made before the estate can be distributed amongst 
the heirs. BaLunp KHAN 0. JANEE 

} [2 N. W., 319 


See Urzoo. Beaum v. LADLEE Beaum 
[2 N. W., 325 


And Impap HossEIn v. HossErnek Boxsu 
[2 N. W., 327 


29. Lien on estate of 
husband.—Where the widow of a Mahomedan ob- 
tained actual and lawful possession of the estates of 
her husband under # claim to bold them as one of 
the heirs and for her dower, it was held that she 
was entitled to retain possession until her dower was 
satistied, with the liability to account to those en- 
titled to the property subject to the claim for the 
profits received. Bacuow v. HamMip HosskIN 

[10 B. L. R., 45: 14 Moore’s I, A., 
377: 17 W. R., 113 


30, —_____--—_——— Right of widow 
to possession against heirs.—A widow, who is not 
entitled to more than her legal share in her hus- 
band’s estate, has no right to the exclusive possession 
of the entire estate, unless it be found that she was put 
in possession of the entire estate either by her hus- 
band or by the consent of the other heir or heirs in 


lieu of dower. AMEERUN v. RUHEEMUN 
{2 Agra, Pt. II, 162 


Where it is so found, she has such right. KUREEM 


BuxsH Kuan ¢. DooLnIN Kuoonp 
(15 W. R., 82 


31. Hypothecation.— 
Beng. Reg. VII of 1832.—The widow’s claim for 
dower under the Mahomedan law is only a debt against 
the husband’s estate. It may be recovered from the 
heirs to the extent of assets come to their hands. 
It does not give the widow a lien on any specific pro- 
perty of the deceased husband so as to enable ber to 
follow that property, as in the cuse of a 1wortgage, 
into the hands of a d0ad fide purchaser for value. 
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Semble,—Under the Mahomedan law, there is not 
hypothecation without seisin ; but a creditor, whether 
widow or any other creditor, if in possession of the 
husband’s property with the consent of the debtor or 
his heirs, might hold over until the debt is paid; and 
the cases cited to show that the widow had a right to 
hold until her dower was puid off proceeded on this 
principle, Per Honnouse, J.—It is very questionable 
whether the Court is bound to apply the Mahomedan 
law to this case under the provisions of Regulation 
VII of 1832, the case not being one of succession, ine 
heritance, marriage, caste, or religious usage; but 
simply one of contract. WAHIDUNNISSA vo. Suun- 
RATTUN . . CBLL. RR, 64: 14 W.R., 389 


32, ———_—_——_____——_—__————_ Assignment to 
wife in liew of dower.—Subsequent decree affecting 
share.— Priority of assignee over decres-holders.— 
Where a person had by deed assigned his share to his 
wife in lieu of dower, and the assignee had been put 
in possession of the share so assigned to her under the 
decree of the Court,—Held that the reduction of 
shares by any subsequent decree would not. affect the 
assignment, and if at all affected, sho (assignee) 
would be entitled to have the same extent of land 
made up to her out of whatever other interest her 
husband or his heirs may have had in the estate; 
that her right would be prior in tine and preferable 
to any that could be set up by a creditor undor a 
decree subsequent to assignment, and that the plain- 
tiffs who purchased from the assignee were conse- 
quently entitled to decree. Duun Sinau v. Rau 
Sunar . ; ‘ ‘ . . 2 Agra, 89 


33. Right of widow 
to possession for dower as against heirs.—A Maho- 
medan widow, even thongh she have a valid claim for 
dower against her husband’s estate, cannot take pos- 
session of the estate as against the heirs, but must 
sue them regularly for the emount due to her, 
SELAMUT v. Mow1La Buxsu . EW.R., 104 


34. Dispossession of 
widow.— Wasilat,—The widow of a Mussulman, in 
possession of her hushand’s estate under a claim of 
dower, has a lien upon it, and is entitled to possession 
as against those entitled o# heirs, till her claim is 
satisfied. Should the widow in such @ case be de- 
prived of possession by a deerce in favour of heirs 
who take with notice of her claim to dower, and 
more particularly where her right to sue has been 
expressly reserved, the heirs take subject to a lien of 
which the property is not divested by the decree, 
Held, by the Appellate Bench, that in a case in which 
a Mahomedan widow had, after seat years of posses: 
sion as above, been conpelled to muke over one sixth 
of ber estate to her mother-in-law, and then sued her 
mother-in-law for one sixth of her dower without in- 
terest, sho was entitled to recover her claim without 
reduction on account of wasilat. WoomatToon FarTima 
Beoum vo. MEERUNMUSNIssA Kn ANUM 

[9 W. R., 318 


35. Relinquishment 
by son in favour of mother for her unpaid dower.— 
The Privy Council reversed so much of the decision 
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of the High Court as ruled that the effect of an 
arrangement between the plaintiff and her son, by 
which the son relinguished his share in his late 
father’s property, was not that the mother took an 
absolute interest in the property in satisfaction of 
her claim for unpaid dower, but that she should have 
only a life-interest, the son retaining the legal rever- 
sion in himeelf; the Privy Council being of opinion 
that the creation of such a lifc-estate did not seem to 
be consistent with Mahomedan usage, and that there 
ought to be very clear proof (which had not been 
shown in this case) of a transaction so unusual and 60 
improbable amongst Mahomedans. A widow’s claim 
for unpaid dower, when it does not, by virtue of a 
bye-mokusa executed by her husband, become a pre- 
ferential charge on the estate, constitutes a debt 
payable part passu with the demands of other credit- 
ors. HamEepa v. Buptun .17 W. R., P. C., 525 


36, Widow out of, or 
in wrongful, possession.— Where she is not in posses- 
sion or her possession is unlawful, her right is to de- 
mand the amount of her dower ‘om the heirs: such 
amount being realisable from their shares of the 
estates, like other debts, in the usual course of law. 
MurExun v. NAJEEBUN . : ° Agra, 385 


37. Right of widow 
deprived of estate by heir.—Where a Mahomedan 
widow was improperly deprived of a portion of such 
ostate under a decree in a suit by an heir of her hus- 
band, the question as to her right of dower having 
been before the Court, but not disposed of by the 
Judge in that suit,—Held that the heir must be 
treated as having taken the property subject to a 
right of lien which was not divested by the decree in 
the former suit. JANEE KHanuM e. AMATOOL Fa- 
TIMA KHANUM . ‘ ‘ . 8 W.R., 51 


Inheritance.— 
Transfer by widow tm possession in lieu of duwer.— 
Right of purchaser.— Heirs.— Held that a purchaser 
of a deceased husband’s estate from a Mahomedan 
widow, in possession thereof, pending payment of 
her dower, is not entitled to plead non-satisfaction of 
hor dower-debt to a claim by her husband’s heirs for 
their share of his inheritance, as the widow's right to 
dower is personal to herself and does not pass to a 
purchaser of the estate. Bachanv. Hamid Hossein, 
10 B. L. B., 45; and Bazayet Hossein vy. Dooli 
Chand, L. B.,5 I. Av 211, referred to. ALI MUHAM- 
MAD KHAN v. AZIZULLAH KHAN 

(1.1. R.,6 All, 50 


$0. Right of mort. 
gages prior to sutt for dower.—A Mahomedan dying, 

iseon W., who was in possession of the whole of the 
deceased’s property, mortgaged it to secure sepeyoent 
of money advanced to him by the mortgagee. In the 
following year the three widows of the deceased, 
brought a suit against WV. to assert their right of dower, 
obtained a decree, and in execution attached and 
sold the property, and, buying it themselves, got into 
possession. The mortgagee then brought a suit to 
obtain from the widows the property which he had 
purchased. Held that until the widows brought their 
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suit the property in W.’s hands was not subject to a 
lien or charge in favour of them, and that it passed 
free from incumbrances to the mortgagee as a bond 
Jide purchaser for valuable consideration. Held, also 
that the plaintiff was entitled to so much of the pro- 
perty as was NV.’s share. Braum v. DooLER CUUND 

[20 W. R., 93 


40. ——_—_——- Power of widow to alienate 
share of which she is in possession in lieu 
of dower.— Suit to avoid alienation.— Held thata 
widow in possession of the share of her deceasod hus- 
band’s heirs in licu of dower, is not competent to 
alienate it, and the heirs can sue for the avoidance of 
such transfer made by the widow. Manomep Ussup- 
OOLLAH KHAN v. GHASHEEA BEEBEE . ] Agra, 160 


They cannot, however, claim possession before the 
dower is paid. AZEEMUN ov. AsGuR ALI 
[2 Agra, Pt. IT, 167 


41, Share by right of 
tnheritance.— Held that a widow who is in possession 
of her husband’s estate in lieu of her dower is not 
competent to alienate the whole estate permanently, 
but can only sell what belonged to her by right of in- 
heritance. KUMMUR-OOL-NIS8SA BEGUM v. MAHO- 
MED Hussun : : : . 1 Agra, 287 





42, ——_—____—- Power of mother in posses- 
sion of daughter’s shares in husband’s 
estate in lieu of dower.— Daughters without im- 
mediate right.— Held that the mother who is in pos- 
session of her daughter’s shares in her husband’s 
estate in licu of dower is not at liberty to sell them, and 
the sale can be invalidated, although the daughters 
may not be entitled to immediate entry upon their 


shares, GHUFOORUN BEBEE v. MUSTUKEDEH 
(2 Agra, 800 
43. Purchase of property by 





wife out of money given in account of 
dower.— Husband and wife.—Under the Mahome- 
dan law, a wife may (except with fraudulent intent) 
urchase property as her own during her husband’s 
ifetime with money given to her by him on account 
of dower. Nasoov. ManaTat BEEBEE . 4 W. R.,7 


MAHOMEDAN LAW—ENDOWMENT. 
See Custom : 1 Bom., 36 


L.——— Creation of endowment.— 
Verbal endowment,—According to Mahomedan law, 
a valid endowment may be verbally constituted with- 
out any formal deed. SHuRBO Narain SINGH ». 
Auty BoxsH SHan ; , 2 Hay, 415 


2. Charges on profits 
Sor defintte pertod.—The primary objects for which 
lands are endowed under the Mahomedan law are to 
support a mosque and to defray the expenses of wor- 
ship therein. The mere charge upon the profits of an 
endowed estate of certain items which must in time 
cease, and the lapse of which will leave the whole pro- 
fits available for the purposes of the endowment, does 
not render an endowment invalid under the Maho- 
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medan law. Muzavuroot Huq v, PunRAS DITAREY 
MouaPaTrvR . - 13 W. R., 235 


3. Words declaratory 
of appropriation.— Motive.—The chief elements of 
wukf are special words declaratory of the appropria- 
tion and a proper motive cause ; and where the de- 
claration is made in a solemnly, published document, 
the wukf is completed. DoyaL Cuunp MULLIOK 9, 
Krramour All . 16 W. R., 116 


4, —_________—__——- Lands set apart 
for support of mosque.—The payment of expenses of 
@ mosque out of the rents of certain property is not 
proof of itself that the property is endowed. SHuR¥- 
OONNISSA v. KOOLSOOM ss, . 25 W.R,, 447 


6. ——__-—______--———_———. Grants for subsist- 
ence.— Grants to an individual in his own right, and 
for the purpose of furnishing him with the means of 
subsistence, do not constitute a work for endowment, 
Kounerz Fatima v. SAnEBA JAN . 8 W.R., 313 


6. Wukf.— Construc- 
tion of deed of endowment,—Setilement on person 
and his descendants to three generations, and after- 
wards to charity Appropriations of property by 
settlement.—A Mahomedan settled a portion of his 
immoveable property as follows: “I have made 
wukf the remaining four annas in favour of my 
daughter B. and her descendants, as also her descend- 
ants’ descendants’ descendants, how low soever, and 
when they no longer exist, then in favour of the poor 
and needy.” Held, this settlement did not create a 
valid wukf. To constitute a valid wukf, there must 
be a dedication of the property solely to the worship of 
God or to religious or charitable purposes. Semble,— 
Appropriations in the nature of a settlement of proper- 
ty on a man and his descendants can only be treated 
as legitimate appropriations under the designation of 
wuktf where the term “sadukah ” is used. Even sup- 
posing they could be so treated, it would be necessary, 
in order to validate a wukf by making a settlement 
of property on himself or his descendants, for a man 
to reduce himself to a state of absolute poverty. 
ManomED HaMIDULLA Kuan ©. Lotro, Huq 

(1. L. R., 6 Cale. 744: 8 C. L. R., 164 


7. Wukf.—Settlement 
on man and his descendants.—Semble,—To con- 
stitute a valid wukf according to Mahomedan law, it 
is not sufficient that the word “wukf’’ be used in 
the instrument of endowment. There must be a de- 
dication of the property solely to the worship of God 
or to religious and charitable purposes. A Maho- 
medan cannot, therefore, by using the term “ wukf,”’ 
effect a settlement of property upon himself and 
his descendants, which will keep such property 
inalienable by himself and his descendants for ever. 
Held that the plaintiffs, who were sons of a daughter 
of one of the original settlors, did not come within the 
meaning of the term “ aulad dar aulad ”’ or the term 
“ warrasan ’’, used in the instrument of settlement. 
ABDUL GANNE Kasam 0. Hvu3sen Miya RanimtTuLa 

{10 Bom., 7 
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8. Wuk/f.— Possession, 
Delivery of.—Grant of endowed property.—To con- 
stitute a valid “ wukf,” or grant made for charitable 
and religious purposes, it must, according to the doce 
trine of the Shias, be absolute and unconditional, and 
possession must be given of the “ mowkoof,” or thing 
granted. Where a Mahomedan lady executed a deed 
conveying her property on trust for religious purposes, 
reserving to herself for life two thirds of the income 
derivable from the property, and only making an 
absolute and unconditional grant of the rest for the 
purposes of the trust,—He/d that, under the Maho- 
medan law, the deed must be considered fuvalid with 
respect to that portion of the income reserved by the 
grantor to horself for life; but as to the rest, that the 





deed operated as a good and valid grant. Kanus 
HossEIn v. MzurnumM Bexrsex 3 . 4N. W., 155 
9. Wu kf. bas Mu t bal 


walli,- Right to sue—A Mahomedan of the Shafi 
sect, by a deed of settlement. executed in 1838, called 
a wukfnainah, settled moieties of his estate on his two 
wives, their daughters, and the descendants of the 
donecs in cach line so long as it should subsist, with 
cross remainders, on the extinction of either line, to 
the representatives of the other, with final remain- 
ders, on the extinction of both, to the heirs of the 
settlor. The settlor constituted himself the nazir or 
mutwalli (superintendent or trustee) of the estate 
during his life, and nominated 4. and B. to act os 
such after his death with the consent of his wives, 
In 1840 the settlor died ; 4. died in 1865; B. survived, 
The wives and daughters of the settlor also died. 
The representatives of one of the settlor’e daughters 
sucd the defendant to recover a part of the estate, 
which had been sold to him by the Civil Court, as 
the property of another of the daughters, on the 
ground that the estate on the death of that daughter 
passed as wukf to her surviving sister. Meld that, 
supposing the wukf to have been validly created, the 
right to bring the suit belonged (according to Maho. 
medan law), not to the heirs or descendants of the 
aettlor, but to the mutwallis (superintendents) 
jointly, On the death of one of the mutwallis, a 
successor to him should have been appointed in the 
first place by the settlor, and, failing him, by his exe. 
eutor, if he had appointed any, otherwise by the 
Court on the application of the partics heneficialty in- 
terested in the estate. Quere,—Whether a wukf 
could be created for the purpose merely of conferring 
a perpetnal and inalienable estate on a particular 
family without any ultimate express limitation to the 
use of the poor or some other inextinguishable class 
of beneficiaries. PHatgs Saues Bibi v, DAMODAR 
PremMJI . , : . LL. R., 8 Bom., 84 


10. Charitable object. 
—Subject of wukf.—Shares in company.—Accord- 
ing to Mahomedan law a wukf cannot be created 
of shares in 4 limited liability company. A wukf, the 
purpose of which is to create a mere family settle. 
ment without # charitable object, is invalid. Addsl 
Gunne Kusam v. Hussen Miya Rahimtula, 10 Bom., 
7; and Mahomed Hamidulla Khan v. Budrunissa 
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Khatoon, 8 C. L. B., 164, followed. Fatima Brpep 
o. AniF IsMAIWEX BHAM , . 9C.L.R., 66 


11. —_—— Wukf—Pro- 
wisions for payment of debts and maintenance.— 
Minor plaintiff.— Guardian.—A Mahomedan created 
a wukf of all his property, and appointed his minor 
grandson mutwalli, providing that during the min- 
ority the property should be inanaged by the minor’s 
father. The deed contained a provision that, in the 
first place, certain debts should be paid, and then 
provided that the property should be applied towards 
the religious uses created and the maintenance of 
of the settlor’s grandsons and their male issue. In 
execution of a decree against the minor’s father, the 
endowed property was attached and sold. In a suit 
by the minor through his sister, as guardian, to 
recover possession of the property, in which suit the 
sister was not made guardian ad ditem by an order of 
Court, but was allowed to sue by the District Judge, 
—ZHeld that the suit was maintainable as framed. 
Heid, waleo, that notwithstandiig the provisions for 
payment of debts and maintevance, the wukf was 
valid, LUCHMIPUT SINGH vo. AMIR ALUM 

[LL. R., 9 Cale, 176: 12 C, L. R., 22 


12. Grant to grantees 
and their aulud va ahfad.— Meaning of the word 
*ahfad.”’—Wukf.—Tavlyat and sajjadanashin, 
Right of females to hold the offices of.—A certain vil- 
lage was granted by the Mogul Government in inain 
to two persons and their “‘aulad va ahfad’’ for the 
maintenance of a durga (inausoleum) of a pfr (saint). 
Tho plaintiff and the dofendunt were the descendants 
of the original grantees, — In 1878 the plaintiff sued 
the defendant for the recovery of the profits of a 
one-fourth share in the inam, clatining to be entitled 
thereto through his mother and grandmother, who 
was a daughter of the son of the great-grandson 
of one of the two original grantees. It was con- 
tended (infer alia) for the defendant that the expres- 
sion “ aulad va ahfad ” used in the grant would include 
only the lineal male descendants, and not the plain- 
tiff, who claimed through females, who were incap- 
able of performing the spiritual offices connected 
with the mausoleum. The Court of first instance 
dismissed the plaintiff’s claim. He appenled, and the 
lower Appellate Court allowed his claim to.the extent 
of one-eighth share. On appeal by the defendant to 
the High Court,—Held, confirming the decision of 
the lower Appellate Court, that the plaintiff was 
entitled to share both in the offices of the durga and 
the ecudowment. The term “ahfad,” being a term 
of the largest and most general signification, includes 
the descendants of females as well as of males. Tho 
primary object of the grant was to provide for the 
tavlyat and tho office of sajjadanashin of the mauso- 
leum of the saint, and with that view to supply the 
means for the maintenance of the persons who 
should perform the offices, as well as for the ordinary 
expenses of kcoping up the mausoleum. <A female 
could not be the sajjadanashin, whose duties were of 
a strictly spiritual nature requiring peculiar personal 
sae so as to exclude female descendants 

m participating in the endowment; but it would 
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not follow that males, who established their descent 
from the propositus through females, should be 
excluded. Had the intention of the grant in the 
present case been to limit the class of descendants 
exclusively to persons claiming through males, the 
expression “aulad dar aulad”? would have been used, 
instead of the general expression “aulad va alfad. ” 
Hussain Beebee v. Hussain Sherif, 4 Mad., 23; and 
Mujavar Ibrambibi v. Mujavar Hussain Sherif, I. L. 
R., 3 Mad., 95, distinguished. Karimopin v. ALAM- 
KHAN . ; : . LL. R., 10 Bom., 119 


13. Wukf, Essentials 
of.—Increase in value of wukf properties how appro- 
prtated.—Where by a sanad a gift was made of the 





‘then income of certain villages with a specification 


that one third of it was for the defrayal of the 
expenses of the servants of a mosque, and fursh and 
light, &., one third for the expenses of a madrassa, 
and the remaining one third for the maintenance al- 
lowance of the mutwalli,—Zfe/d that the gift con- 
plied with the four essential conditions necessary to 
create a valid wukf according to Mahomedan law. 
Held also that, in the absence of any express direc- 
tion as to what was to be done with any surplus 
profits of the dedicated property, the reasonable pre- 
sumption is that the improved value of the dedicated 
property, or any excess of profit over and above the 
amount stated in the sanad, was intended by the 
grantor to be devoted to the same purpose for which 
the amount, which was the actual value of the pro- 
perty at the time of the gift, was expressly assigned, 
JUGATMONI CHOWDRANI v. KoMJANI BIBER 

(I. L. R., 10 Calc., 533 


14. Wukf.— Descent 
per stirpes.— Grant in inam to grantee and children 
without restriction as to names.— Direction to pray 
for perpetuity of Government.—A sanad of the 
Emperor Shah Jehan, dated A.D. 1651-52, granted 
in inam to one Sayad Hasan the village of Dharoda 
and certain lands of another village in these terms : 
“Let the whole village above mentioned, as well as 
the above-mentioned land, be hereby settled and con- 
ferred as above, manifestly and knowingly as a 
help for the means of subsistence for the children of 
the above-mentioned Sayad Hasan without restriction 
as to names, in order that, using the income thereof 
from season to season and from year to year for 
their own maintenance, they may engage themselves 
in praying for the perpetuity of this ever-enduring 
Government.” Held that this grant did not consti- 
tute wukf, or a religious endowment, making the 
village descendible to the issue of the donec per 
stirpes (that is, allowing representation) rathes than 
according to the ordinary Mahomedan law; and the 
direction that the donee and his issue were to pray 
for the perpetuity of the then existing Government 
meant no more than an inculcation of gratitude for 
the gift ; and that neither neglect to fulfil the direc- 
tion nor the downfall of the Government would work 
a forfeiture or avoidance of the grant. Although a 
wazifa grant may be a religious endowment, such is 
neither necessarily nor even generally its nature. 
Hence the use of the term “ mauzif” (alias “ wazif”’ 
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or “ wazifa’), with regard to the grant of a village, 
does not stamp the grant as a wukf or religious on- 





dowment, MaHOMED ALI v. GoBbaR ALI 
{I. L. R., 6 Bom., 88 
15. Wukf.—Power of 


revocation.— Reservation of rents and profits to 
donor for life.—-Ultimate dedication of property to 
charity with intervening private interests.—Rule 
against perpetuities how far applicable in a colony 
subject to English law.—Charities, What are.— 
Trust for maintenance of idol, for benefit of poor, 
for building tanks.—Dedication by minor.— Subse- 
quent ratification.—Estoppel.—A wukf muat be cer- 
tain as to the property appropriated, unconditional, 
and not subject to an option. It must have a final 
object which cannot fail, and this object must be ex- 
pressly sot forth, When a wukf is created, the re- 
servation in the deed of settlement of the annual 
profits of the property to the donor for life does not 
invalidate the deed, 1f, however, there is a provision 
for the sale of the corpus of the property and an ap- 
propriation of the proceeds to the donor, the settlo- 
ment is invalid. If the condition of an ultimate de- 
dication to a pious and unfailing purpose be satisfied, 
a wukf is not rendered invalid by an intermediate 
settlement on the founder’s children and their de- 
scendants. The benefits these successively take ma 

constitute a perpetuity in the sense of the English 
law ; but according to the Mahomedan law, that docs 
not vitiate the settlement, provided the ultimate 
charitable object be clearly designated. The rule 
against perpetuities extends to a colony in which 
English law is enforced only so far as it is adapted 
to the circumstances of the community. The case of 
“ charities useful and beneficial”? to the community 
is an exception to this rule. It is for the Courts to 
pronounce whether any particular object of bounty 
falls within this class. In order to decide this ques- 
tion, they must, in general, apply the standard of 
customary law and common opinion amongst the 
community to which the parties interested belong. 
Objects which the English law would possibly regard 
as superstitious uses are alluwable and commendable 
according to Mahomedan law. A trust for the bene- 
fit of the poor, for aiding pilgrimages and marriages, 
and for the support of wells and temples, is a charity 
amongst Mahomedans, The law and opinion of Maho- 
medans regard such a trust as a charity; and grant- 
ing there is a charity, the objection to a perpetuity 
fails according to the principles of the English law. 
Where the proposed object of the endowment is one 
which is directly contrary to the public law of the 
State, the above rule does not apply. By an inden- 
ture of voluntary settlement, dated 16th March 1866, 
F., a Mahomedan girl of the age of fourteen, con- 
veyed certain immoveable property in the Island of 
Bombay to trustees upon trust—(1) During her life- 
time to pay the rents and profits to her for her sole 
and separate use without power of anticipation. (2) 
After her death to pay the rents and profits to her 
children and descendants as she might by deed or 
will appoint. In default of appointment the trustees 
were to pay life-allowances to such descendants at 
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their discretion. The rents and profits only were to 
be thus distributed among such descendants for ever, 
the corpus of the property being kept intact. (8) In 
case there should be no such descendants, or in the 
event of failure of such descendants, the rents and, 
profits were to be expended on charitable purposes, 
such aa expenses of poor pilgrims going to Mecca, 
building mosques, funeral and marriage expenses of 
poor people, sinking wells or tauks, or in such other 
manner as the trustees should think fit. Shortly 
after the execution of the settlement, the trustees 
took possession of the property, and for fifteen years 
confuued to pay the rents and profits to the settlor. 
ThY ettlor was married in 1866 to Z., and there was 
iss of the marriage only one son, who died in 1872, 
an infant under the age of tive years. JZ. died in 
1872, and the settlor remained a widow. In 1881 
Bhe became desirous of revoking the above settlement, 
and under section 527 of the Civil Procedure Code 
(Act X of 1877) she stated a case for the opinion of 
the Court, contending that she could lawfully revoke 
the trusts declared by the said indenture; that, if she 
could not revoke, then that the trust therein declared 
in favour of charity was void for remotencsa; and 
gonerally that she was, under the circumstances, en- 
titled to have the property reconveyed to her by the 
surviving trustee. Meld that the settlement was 
irrevocable. The dedication having been once made 
could not be recalled, The interposed private inter- 
ests, Which might or might not endure, did not avoid 
the ultimate charitable trust. According to Maho- 
medan law the latter gave effect to the former, 
Should the intermediate purposes of the dedication 
fail, the final trust for charity did not fail with them. 
It was but accelerated, being itself regarded aa the 
principal object in virtue of which effect was given 
to the intervening disposition. Charitable grants 
heing thus tenderly regarded, it would be inconsis- 
tent that a power of revocation should be recognised 
in the grantor. J/e/d, also, that althoughithe dedica- 
tion by a girl of fourtcen was not to be upheld 
without inquiry, yet the transaction never having 
being questioned by her husband during his life, and 
she having for fifteen years confirmed her own act 
by a continued acceptance of the profits of the estate 
from the trustees, could not with reason contend that 
the dedication was invalid on account either of ite 
ceremonial defects or of a want of an accompanying 
volition, FATMABIBI v. ADVOCATE GENRRAL OF 
Bombay ‘ ‘ ‘ I. L. R., 6 Bom., 423 


16. Revocation of endowment,— 
Effect of revocation or improper conduct of trustees. 





“—A valid wukf cannot be affected by revocation or 


by the bad conduct of those responsible for the carry- 
ing out of the appropriator’s behests, nor can it 





alienated. DoyvyaL Cound MULLICK vo. KERamour 
All ‘ ‘ , : ‘ 16 W. R., 116 
17. Removal for mis- 


conduct.— According to Shiah law, a man who devotes 
property to charitable or other uses, and transfers 
the proprietary right therein to a trustee, cannot at 
his pleasure take it back from the trustee whom he 
has constituted the owner, and give it to another 
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person, unless on the creation of the trust he has re- 
served to himself the right to do so in express terms. 
HIDAITOONNISSA 0. AYZUL HOSSEIN 

(2 N. W., 420 


18. Grant reverting 
to donor on misconduct of mutwallis.—If mutwallis 
fail to act up to the directions of an endowment, the 
grant does not necessarily revert to the heirs of the 
grantce. Reasur Aur v. ABBoTT . 12 W. R., 182 


10. —————— Management of endow- 
ment.— Position of manager.—Limitation,—Act 
XX of 1863,—Since the passing of Act XX of 1863 a 
mutwalla, or manager of a Mahomedan endowment, 
cannot be considered to hold the position he was 
taken to have In the judgment of the Privy Council 
in Jewun Duss Sahoo v. Kubeerooddeen, Ww. R., 
P, C., 3,—viz., as an officer appointed by the Govern- 
ment; and therefore the ordinary rules of limitation 
are applicable to such cases, LALL MAHOMED 2, 
LALLA Burs Kisnore : . 17 W. R., 430 


20. Land granted 
Sor purposes of.— Right of succession to, and income 
of.—Land granted for the endowment of a khalibi, 
or other religious office, cannot be claimed by right 
of inheritance, Where such a grant has been made, 
the members of the grantce’s family have no right 
at his death to a division amongst them of the income 
derivable from the land. The right to the income of 
euch land is inseparable from the office for the sup- 
port of which the land was granted. JaaraR Mo- 
HIUDIN SauisB v. Ast Mouiupin SARIB 

[2 Mad., 19 


———— Succession to management 
of endowment.—<Succession to endowed pro- 
perty.— Rules of founder.— Usage.— Primogeniture. 
Where property has boen devoted exclusively to 
religious and charitable purposes, the determination 
of the question of succession depends upon the rules 
which the founder of the endowment may have 
established, whether such rules aro defined by writing 
or are to be inferred from evidence of usage. Where 
so far as the will of the founder can be ascertained 
from the usage of former days, it seemed to author- 
ise a mode of succession originating in an appoint- 
ment by the incumbent of a successor, the Court 
would not be authorised to find in favour of any 
rule of succession by primogeniture solely from the 
circumstance that the persons appointed were usually 
the eldest sons. GoLiaM RAHUMTULLA SAHIB 0. 
MonHoMMED AKBAR SAHIB : - 8 Mad., 63 


23. Wulf property. 











DIGEST OF CASES, 


— Founder's right to appoint manager.— Right of | 


executors to nominate manager.— 4 kriba,—Although, 
acconling to Mahomedan law, the founder of a 
wukf has a right to reserve the management of it to 
himself or to appoint some one clse thereto, yet when 
he has specified the class from amongst which the 
manager is to be selected (e.g., from amongst his 
relations), he cannot afterwards name a person as 
manager not anewering the proper description. Aftor 
the death of the founder the right to nominate a 


| 
| 
| 
| 
| 
| 
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manager of the wukf vests in the founder's vakeels 
or executors, or the survivor of them for the time 
being. The term “ akriba ” (relations), though more 
properly confined to relations by blood, will, when 
the context shows that it was intended to be used in 
& wider sense, be extended so as to include relations 
by affinity. The wife or widow of the founder is not 
included amongst his “akriba.” ADVOCATE GENE- 
RAL v, FATIMA SULTANI BaGamM . 9 Bom.,, 19 


23. ——-—-—- Misappropria- 
tion of funds, Effect of, on nature of trust.— Con- 
struction of endowment or grant.—Where the mut- 
~walli of an endowment sought to recover his surbura- 
‘kari right in two villages, of which he had been dis- 








« possessed by a person who had obtained a decree 


against him personally, and taken out execution 
against Ee endowment; and the said judgment- 
creditor dontended—first, that the proceeds of the en- 
dowment' had been appropriated to other purposes 
than those specified in the firman creating it ; second, 
that as the firman contained no rule of succession by 
inheritance or otherwise, plaintiff could not claim to 
be mutwalli simply in virtue of his being a de- 
scendant of the original mutwalli; and third, that the 
use of the term “inam” in the firman showed that 
the grant was in the nature of a personal endowment : 
it was found that the nature of the firman removed 
all doubt of the wukf character of the endowment : 
and held, firstly, that the misappropriation of wukf 
funds might form the subject of a suit to compel the 
mutwalli to do his duty, but could not alter the 
essential nature of his trust: secondly, that the ques- 
tion of the right of the plaintiff to suecession could 
not, for the first time, be raised in this stage of the 
case; and, thirdly, that a grant should be construed 
according to the intention of the founder, and not 
acco‘ding to the strict interpretation of any parti- 
cular word : the word “ ina’ being indiscriminately 
applied to personal grants and religious endowments, 
ASHEEROODDEEN alias KaLLaA MiAH 1. DRoxno 
Moyes. i . : . 25 W. R., 557 


24. Alienation of 
endowed lands.—Appointment of wife as mutwallt 
in husband's lifetime.— Power to appoint mutwalli.— 
Where a plaintiff sued to recover certain lands which 
had been appropriated to religious and charitable 
purposes by tho father of her deceased husband, and 
urged that she had been ousted by defendant, who 
was the son of a half-brother of her husband; but 
the defendant contended that he had been put in 
possession as manager by plaintiff herself and other 
widows of the plaintiff’s deceased father-in-law, all 
which widows had some interests in the land under 
various deeds by which additions had been made to 
the orignal endowment; and defendant further 
pleaded that, under the original deed of appointinent, 
plaintiff's husband could not alienate the property, 
and that plaintiff’s possession would be a virtual 
alienation ; and also that plaintiff’s claim was barred 
by limitation, and that she could not hold the land 
without the sanction of the Government under Act 
AX of 1863 ;— Held that, although plaintiff’s original 
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appointment by her late husband during his lifetime 
was unauthorised, yet, as alienation in such a case 
would mean alienation of the subject of the endow- 
ment rather than its transfer to plaintiff, whose pos- 
session was not an adverse possession, plnintiff’s pos- 
session did not defeat the purposes of the original 
appropriator, and could not be regarded as an aliena- 
tion; and that in these circumstances, even though 
the property were wukf, there could be no defect in 
plaintiff's title, An appropriator of land to special 
purposes can, under Mahomedan law, confer the office 
of superintendent on another at any time. It was 
found in this case that defendant, as a descendant of 
the original appropriator, had succeeded to other pro- 
perties which were quite distinct from the land in 
suit. ABDvOoL KALBK 0. PORAN BIBEK 

[25 W. R., 542 


26. Appointment as manager.— 
How far effectual.—Au appointment as manager, by 
the trustee for the time being of a Mahomedan reli- 
gious endowment, was held not effectual beyond the 
incumbency of the nominator. MOHEKOODDEEN AH- 
MEP v, ELAHEE BUKSH ; . OW. R., 277 


26, ————__—_—$_—___—__—_—_——. Shiah.— Disquali- 
JSication.—The fact of a person being a Shiah does not 
disqualify him for the supervision of a wukf made by 
a Sunni. DorvaL Chun» MULLICK 0. KeRamut 
ALI . ‘ : : , . 16W.R., 116 


27, ——____—_ Hereditary suc* 
cession.—In a Mahomedan religious endowment» 
when it is essential that the superior or manager 
should have certain qualifications which succession 
by descent would not always ensure, the theory of 
hereditary succession is most unlikely and out of 


place. SYEDUN v. ALLAH AHMED 
[W. R., 1864, 327 


28. Suffada-nasheen, 
Descent of office of.—Female’s right of.—Under the 
Mahomedan law, offices like that of suffada-nasheen 
should descend to persons in the male line, and those 
who are descended from females are regarded as not 
belonging to the family of the founder, but strangers. 
Where such an office has been once diverted for suffi- 
cient cause (¢.g., default of male issue) from a parti- 
cular line of descent, it is liable to be brought back 
into the line of a previous holder when the person 
claiming under that holder is a descendant in the 
female line. AuMUD Hossein v. MOHIOODERN 
AHMUD. ° ; : . 16 W.R., 1938 


29. Temporal and spi- 
ritual affairs.— Performance of duties by female,— 
According to Mahomwnedan law, a woman may manage 
the temporal affairs of a mosque, but not the spiritual 
affairs connected with it, the management of the lat- 
ter requiring peculiar personal qualifications. Huvs- 
SAIN Bipge co. Hussain SUERIF . 4Mad., 23 

30. Wukf or en- 
dowed property.— Office of mutwalli, Nature of.— 


Transfer of, or performance of dulies of, by agent. 
—The office of mutwalli is a trust which a woman, 
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equally with a man, isscapable of undertaking, but it 
is & personal trust, and the office may not be trans- 
ferred, nor the endowed property conveyed, to any 
person whom the acting mutwalla may select. Tho 
word “deputy,” in book 9, chapter V, page 591 of 
Baillie’s Mahomedan Law, signifies some one who, as 
an agent, may be employed to perform the duties of 
the office, as to collect rents and to assist the mutwalli 
in expending the proceeds of the endowed property 
for charitable purposes. WaAHID ALI 0. ASHRUFF 
Hossain 

(1. L. R., 8 Calc, 782: 10 C. L. R., 6290 


31. Woman perform. 
ing duties of manager of endowment.—A woman is 
not competent to perform the duties of mujavar of a 
durga which are not of a secular nature. MugAVAR 
IBRAMBIBI v. MUJAVAR Huseain SuHEeRIFe 

[il L. R., 8 Mad., 95 


32. Alienation of endowed pro- 
perty.— Wukf.— Limitation.—According to Maho- 
medan law, wukf or endowed property is alienable. 
Wukf property is not the less wukf property because 
of the use of the words “ inam ” and “ altamgha” in 
the grant, provided the grant clearly appears to have 
been intended for charitable purposes. A mutwalli, 
or superintendent of an endowment, is not barred hy 
limitation if he sues to recover possession of endowed 
property within twelve years from the date of his 
appointment. Jawun Doss SAnoo v. KuBEKROOD- 
DEEN .6 W.R., P. C., 3:2 Moore's I. A,, 300 


33. Alienation by 
mutwalli—In dealing with the mutwalli of an 
endowment, it is not necessary for the purchaser to 
Jook further than to the power of the mutwalli un- 
der his deed of trust. Hf the deed gives the mut- 
walli the power and discretion to make a sale, it is 
not a matter of concern to the purchaser whether 
that power or discretion is judiciously exercised or 











not. GOLaAM ALI v,. SOWLUTUOSNISSA BInEE 
[W. R., 1864, 242 
34. Grant of mirast 





lease. — According to Mahomedan law, the trustees of 
an endowment cannot create a valid mirasi tenure 
ata fixed rent by granting a lease of any portion of 
the wukf property. SoosatT ALI 0, ZUMEEROOD DEEN 

(6 W.R., 168 


35. Alienation of 
lund devoted in part to religious purposes.—Where 
the whole of the profits of land are not devoted to 
ecligious purposes, but the land is a heritable property 
burdened with a trust,—e.g., the keeping up of a 
saint’s tomb,—it may be alienated anbject to the trust. 
Fuitoo Bisez ev. BuvgeRrvut Lary Buuxour 

(10 W.R., 290 

36. — Inability of wukf 
property in hands of widow to decree against hus- 
band.— Where property is endowed (nade wukf) by 
the proprietor, and as such devolves to his widow as 
trustee (mutwalli), it cannot be sold in satisfaction 
of a claim against him. Feo@xepo v. Manomxp 
Moupessuk . 16 W. R., 75 
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87. Mortgage.—The 
fact that a mortgage is in existence over property at 
the time when it is set apart as an endowment, does 
not invalidate the endowment under Mahomedan law. 
It is an endowment subject to a mortgage. If after 
a mortgage the mortgagor endows the land and dies 
leaving sufficient assets, his heirs are bound to apply 
those assets to the redemption of the mortgage, so 
that the endowment may take effect freed from the 
mortgage by the application of other assets of the 
endower, But, if patent fe the mortgagee may 
enforce the mortgage by sale of the land, and the 
endowment will be rendered void as against the pur- 
chaser under the mortgage, but not as against the 
heirs of the endower ; as against the latter, the sur- 
plus sale-procoeds will be subject to the endowment. 
Haska Braum v. Kuasa Hossein Aut Knan 

[4B.L. R., A. C., 86:12 W. R., 408 


_ Upholding on review, Kaasan Hosskin ALI @. 
Hazara Beaum : ‘ . 123 W. R., 844 


38. Waste committed 
by mutwallt.—Liability to account.—Wherec a mut- 
walli was proved to have been guilty of waste, the 
High Court ordered him to file in Court every six 
months a true and complete account of his income, 
expenditure, and dealings with the property belong- 
ing to the endowment. ImpAD Hosszrn e. Mano- 
mip ALI KWAN, . : 23 W.R., 150 


2 Removal of manager.— 
Misconduct.—lf a superintendent of an endowment 
misconducts himself, the Mahomedan law admits of 
his removal, and this is suflicient to protect the 
objects for which the trust was created. H1rpait- 
OON-NISSA v. AFZUL Hosskin . 2N. W., 420 


40. ———_—_—______——————_ Mismanagement. 
— Power of donor.—The rule of Mahomedan law that 
@ mutawalli, or superintendent of an endowment, is 
removable for mismanagement, does not apply to the 
cage of a trustee who has a hereditary proprictary 
right vested in him. It is essential, for the exercise 
by the donor of the power of removing a superintend- 
ent, that such power be specially reserved at the 
time of the endowment. GuLam Hussain Sars o. 
Agt Asam TapALLAu Sais. Agi Agam TapaLiau 
Sats 0. GULAM HvussaIN SAIB . . 4 Mad, 44 


OM conduct. — 
Where the plaintiff sued to recover certain property as 
wukf, on the ground that the mutwalli and his an- 
cestor (a former mutwalli) had misconducted them- 
selves by sclling to some of the defendants the pro- 
perty which was the subject of the endowment,— 
Held that as plaintiff had shown no title, cither as 
heir or otherwise, to partake of the benefit of the 
endowment, he had no right to recover possession, and 
that the utmost he could ask for was to have the 
mutwalli who had misconducted himself removed, 
and a new mutwalli appointed, provided he showed 
circumstances which, according to law, would justify 
the Court in selecting a mutwalli. BaoRRUOcK 
Cuunpra Sanoo v. Gouam SHUREUF 

[10 W. R., 458 
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MAHOMEDAN LAW—ENDOWMENT. 
—Removal of manager—continued, 


42, ——_—_—_—_——____—__—— Removal of officer 
Sor disobedience.—Cause of action.—Trust.—In a 
suit by the superintendent of a Mahomedan religious 
establishment to eject defendant (4.) from the office 
of takheadar and from certain lands thereto apper- 
taining, on the ground that he had by the authority 
vested in him already discharged M. from eiploy- 
ment in consequence of disobedience, the alleged 
cause of action being an order passed by the Civil 
Court decrecing to the defendant a quantity of land 
belonging to the establishment, notwithstanding tho 
superintendent’s objection that MM. was no longer 
takheadar,— Held that the plaintiff’s cause of action 
was correctly stated, for it was by the order in ques- 
tion that his nominee was put aside, and the defendant 
declared to have a right to the land as takheadar ; 
und that the defendant’s claiming to hold indopendent- 
ly of the superintendent was an act of the gravest 
disobedience warranting the plaintiff’s interferenco 
and the exercise of his authority. Held, too, that the 
suit was not barred by limitation, as the defendant 
held his office subject to the general contral and au- 
thority of the superintendent, both parties executing 
the same trust. MErHER ALI v. GoLAM NuzuFF 


[1l W. R., 3383 
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See COMPROMISE — CONSTRUCTION, EN- 


FORCING, EFFECT OF AND SETTING ASIDS 
DEEDS OF COMPROMISE. 
{6 Bom., A. C., 77 


1, LAW APPLICABLE TO— 


1, ——————. Law of equity and good 
conscience.—Cases of inheritance, marriage, and 
caste,—The application to Mahomedans of their own 
laws in cases other than those coming under the de- 
nomination of inheritance, marriage, and caste (e.7., 
in case of gifts), is the administering of justice accord- 
ing to equity and good conscience. ZOHOOROODREN 
Srzpak v, BAHAROOLLA SIRCAR 

(W. R., 1864, 185 


2, —————— Questions as to gift arising 
in suits.— Bengal Civil Courts Act, VI of 1871, 
e. 24.— Under section 24 of Act VI of 1871, Mahomed- 
an law is not strictly applicable to questions relating 
to gift arising in suits, but it is equitable as between 
Mahomedans to apply that law to such questidns. 
SHUMSHOOLNISSA v. ZOHEA BREBRE . 6N.W., 3 

[Agra, F. B., Ed, 1874, 286 


2, CONSTRUCTION. 


3. —————— Donee from Mahomedan widow.— 
Title.— Held that a donce holding from a Mahomedan 
widow does not acquire a better title to the property 
than the donor herself had. Masnomep Noor Kuan 
v. Hug Dra . ; ‘ . 1 Agra, 67 


(, 8678 ) 


MAHOMEDAN LAW—GIPFT—continued. 
2. CONSTRUCTION—continuwed. 


4. Gift for consideration.—Re- 
vocable grant.—Construction of instrument of gtft. 
—One of two brothers, co-sharers in ancestral lands, 
died leaving a widow, who thereupon became entitled 
to one fourth of her husband's share of the family in- 
heritance. Without relinquishing her right to claim 
her share, in lieu thereof she reccived an allowance of 
cash and grain. The surviving brother made an 
arrangement with her which was carried into effect 
by documents. By one instrument he granted two 
villages to her. By another she accepted the gift, 
giving up her claim to any part of the ancestral 
estate of her husband. The first instrument, inter 
alia, stated as follows: “1 declare and record that 
the aforesaid sister-in-law may manage the said 
villages for herself and apply their income to meet 
her necessary expenses and to pay the Government 
revenue.” Held that these words did not cut down 
previous words of gift to. what in the Mahomedan 
law is called an ariat; and that the transaction was 
neither a mere grant of a license to the widow to take 
the profits of the land revocable by the donor, nor a 
grant of an estate only for the life of the widow. It 
was a hibbah-bil-iwaz, or gift for consideration, 
granting the villages absolutely, Manomep Faiz 
AUuMED KnAN 0, GHULAM ANMED KHAN 

[I. L. R., 3 All., 400 
L. R., 8 I. A. 25 





5. ——_——_-— Transfer of absolute estate.— 
Condition.— Sunni law.—Shiah law.—The owner of 
a house made a gift thereof to certain persons “ for 
their residence, and that of their heirs, generation 
after generation,” declaring that if the donces sold or 
mortgaged the house, he and his heirs should have a 
claim to the house, but not otherwise. He/d that 
under Mahomedan law, whether that by which the 
Shiahs or that by which the Sunnis were governed, 
the house passed by the gift to the donees absolutely, 
the declaration by the donor as to the effect of an 
alienation by the donees being in the nature of a re- 
commendation, and not having the effect of limiting 
the estate in the house itself. Nasir Hisarn 0, 
Suguka BEGUM . ‘ ILL. R., 5 All, 505 


6. — Deed of gift.— Will.— Validity 
of declaration of title—Held that a document to 
the following effect was a deed of gift and not a 
will: “I have no children. Therefore my own 
brother, Mir Hemdoola alias Chotay Saheb, in his 
lifetime placed in my lap his infant son, Mir Ruhul- 
la, of his own free will and accord. From that day, 
having taken the said Mir Saheb into my family, J 
adopted him as my son. Consequently he is being 
brought up entirely by me, and he alone is also my 
heir. And I have appointed him the owner of all 
by goods and property. . . ~. I have made over 
the same to the possession of the said Mir Saheb. 

. . « Lhave ashare in the goods and property 
of my husband, Mir Afzaloodin Khan Saheb, the 
Nawab of Surat. The owner thereof also is the same 
Mir Saheb. Therefore in my lifetime should this 
property come into my hands, I will also deliver the 
the same into the possession of the said Mir Saheb. 
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MAHOMEDAN LAW —GIFT—contiaued. 
2, CONSTRUCTION—continued. 
Deed of gift—continued. 


Because the said Mir Saheb being the heir of all my 
goods and property, Lhave constituted him the pos- 
sessor thereof by virtue of ownership. He is there- 
fore the owner. And after me, should this property 
be divided, then the said Mir Saheb ia the owner 
and absolutely entitled to receive my portion by the 
aforesald right, by the right of ownership of my nee, 
from the Court of His Honour the Agent, No one 
shall oppose him.’ Afeld, further, that even if the 
direction in the above document as to making the 
grantee of the document the owner of the grantor’s 
share in her lusband’s property be reyarded as a de- 
claration of title, such declaration had, according to 
Mahomedan law, no validity to create a proprietary 
right in the said share after the grantor’s death. 
KavaRpal v., ALAM KAN 

(I. L.R., 7 Bom., 170 


8. VALIDITY, 
7 Deed of sale.—Joint gift.— 


Without discrimination of shares.—Whero a con- 
veyance between Muahomedans, though in form a 
deed of sale, is in reulity a gift, its validity should be 
tested by the rules of law applicable to gifts, and not 
by those applicable to deeds of sale. In determining 
whether a transaction is one of sale or gift, the inten- 
tion of the parties, rather than the form of the in- 
strument used, should be considered. A deed of gift, 
in English form, of a house to three persons as joint 
tenants (without discrimination of shares) is good 
according to Mahomedan law, as it shows an intention 
on the part of the donor to give the property in the 
whole house to cach of the donees. A gift by a 
Mahomedan in Bombay which contravenes the prin- 
ciples of English Courts of Equity with regard to 
gifts to persons standing in a# fiduciary relation to the 
donors will not be upheld.  Raganar v. Ismary 
AUMED . ; ; . 7 Bom,, O. C., 37 


—————— Deed of gift altering succes- 
sion of property by law.—Jnéenlion of parties, 
-—Where a Mahomedan transferred certain property 
(Company’s paper) to his son, reserving the interest 
to himself for life, the object of the disposition being 
to give the son a larger share of the father’s pros 
perty than would come to him by succession ab in- 
testato,— Held that the transaction could not be im- 
peached on moral grounds, as a design to alter the 
disposition of property so as to defeat a succession 
by an alienation, which the law allows, is simply a 
design to confor to the luw while working out an 
unforbidden object. Held, also, that the intention of 
the parties did not violate any provision of the 
Hedaya, and the transfer was complete and the gift 
valid. Umgap ALLY KHAN ov. MonUMDEE Brau 
[10 W. R., P. C., 25: 11 Moore’s I. A., 517 


; Hiba-bil-iwaz.— Effect of, upon 
heirs.—A hiba-bil-iwaz differs from an out-and-out 
sale as well as from a gift, while it partakes of the 
character of both, and, if supported by sufficient con- 
sideration, is binding under the Mahomedan law upon 
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MAHOMEHDAN LAW—GIFT—continued. 
8, VALIDITY—continued. 
Hiba-bil-iwazs—continued. 


the heirs of the party executing such deed. Soran 
Bisex v. KeeRun Bipes i. 16 W. R., 175 


10. Condition of good 
behaviour.—A gift is not necessarily hiba-bil-iwaz 
by an allusion in the deed to the good behaviour of 
the donee, and his supplying a certain ainount to the 
donor to enable the latter to do some act in respet of 
the property. Ussup Ant KHAN v. OLFUT BREBER 

(8 Agra, 237 


11, —————- Alienation by Mahomedan 
lady.— Consent of children.—A Mahomedan lady 
can sell or give away her proporty as she pleases. 
When a mother makes a gift to her children, and one 
of them sceks to set it aside as fraudulent, so far as 
it affects the plaintiff’s right of inheritance, so long 
as the mother is alive and admits the execution of 
the deed of gift, the plaintiff is not in a position 
to disturb it; and it is quite -mmaterial in such a 
case whether the plaintiff's consent was or was not 
given, MAHOMED ZUNRERUL Huq v. BuTooLUN 

[1 W. R., 78 


12. ——_———- Gift on death- 
bed.— Will.—A Mahomedan widow, or any other 
woman, holding property in her own right, may give 
it away to whomsoever she pleases, unless she delays 
the gift till upon her doath-bed, when such a gift 
would be looked upon as a will, and be inoperative 
beyond a certain limit. LUTERFOONISSA HIBEE »v. 
Rasaook Ruuman , ° . SOW.R., 84 








138, —————— Delivery of possession,— 
Possession with mortgagee.—Sale.— Minors.—A 
Mahomedan lady executed a deed of gift in favour of 
the plaintiff, who was at the date of its execution a 
minor, of certain lands (including the land in dis- 
pute) of which she professed to have obtained pos- 
session under a decree against her coparceners. The 
plaintiff, on the strength of the deed of gift, sued for 
a declaration of his right to the land, alleging that 
the donor had actually recovered possession in execu- 
tion of her decree. The original and appellate 
Courts found that the defendant was, at the date 
of the deed of gift, in actual possession under a mort- 
gage executed by the donor’s coparceners, and that 
she had failed, in executing her decree, to eject the 
defendant. Held (KEMBALL, J., dtssentiente) that 
at the date of the deed of gift the donor was simply the 
owner of property which was in possession of a mort- 
gagee, and could not, under Mahomedan law, make a 
gift of it, although she could sell the same. See 
Adam Khan vy. Alarakhi, I. L. B., 6 Bom., 645. 
When the donee is a minor, possession may be had 
by a trustee on his behalf. MonINUDIN ». MAN- 
CHERSHAE . F ;: I. L. R., 6 Bom., 650 


14, Gift of share before parti- 
tion.— Co-sharers.— According to the Mahomedan 
law, one of two sharers can give over his share 
to the other even before partition. AMRENA BIBER 
o. Zuiva Bipgs . ° ‘ . &W. RB. 37 
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MAHOMEDAN LAW—GIFT—continued. 
8. VALIDITY —continued, 


16. Gift of undivided property. 
—Musha, or confuston.—Change of possession.— 
Where there is, on the part of a father or other guar- 
dian of a minor, a real and bond fide intention to make 
a gift to the minor, the Mahomedan law will be satis- 
fied without actual change of possession, and will 
presume the subsequent holding of the property by 
the father or guardian to be on behalf of the minor. 
Where the subjects of a gift are definite shares 
in certain zemindaris, the nature of the right in 
which is defined and regulated by the public Acts of 
the British Government, so that they form for revenue 

urposes distinct estates, each having a separate num- 
i in the Collector’s books, and each liable to the 
Government only for its own assessed revenue, the 
proprietor collecting a definite share of the rents from 
the ryots, and having a right to this definite share 
and no more, the rule of the Mahomedan law as to 
musha, which makes the gift of undivided property 
invalid, does not apply. Qua@re,—Whether the law 
relating to musha applies to those cases in which the 
owner gives all his own interest in undivided proper- 
ty. AMEERROONISSA KHATOON v. ABADOONISSA 

Hatoon . 156 BL. R., 67: 23 W. R., 208 

(LR. 21 A. 87 





16. ———_———— Gift of property not in pos- 
session.— Gift of zemindaris let out on lease, and 
malikana rights,— Mutha 28 applied to gifts of un- 
partitioned and undivided lands.—The rule of Maho- 
medan law that no gift can be valid unless the sub- 
ject of it is in the possession of the donor at the time 
when the gift is made, has relation, so far as it 
relates to land, to cases where the donor professes to 
give away the possessory interest in the land itself, 
and not merely a reversionary right in it? What is 
usually called possession in this country is not only 
actual or khas possession, but includes the receipt of 
the rents and profits. There is nothing in Maho- 
medan law to make the gift of a zemindari, a part or 
the whole of which is let out on lease to tenants, in- 
valid. Nor is there any principle by which to distin- 
guish malikana rights from the right to receive rents 
or dividends upon Government securities, and gifts 
of such a nature sar age legally conferred under the 
Mahomedan law. The doctrines of Mahomedan law 
which lay down that a gift of an undivided share 
in property is invalid because of musha or confusion 
on the part of the donor, and that a gift of property 
to two doneces without first separating or dividing 
their shares is bad because of musha on the part of the 
donees, apply only to those subjects of gift which are 
capable of partition. Munriick ABDooL GuFFOOR 
v. MULEKA. , - LL. R., 10 Cale, 112 


17. —-_———— Interest of donees unde- 
fined by gift.—Receipt by donees of reat of land 
given,— Possession.— A gift of land made by a Maho- 
medan is invalid if the interest of cach of the donees 
is not defined by the gift. Sembdle,—That the con- 
tinued receipt by the donees of the rents of land, 
which had been let by them as the managers of the 
donor, is not a sufficient taking possession to satisfy 
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MAHOMEDAN LAW—GIFT—continued. 
8. VALIDITY—continued. 


Interest of donees undefined by gift—con- 
tinued. 


the requirements of the Mahomedan law. VALIM™ 
AtimiIa v. GutAM Kapar Monipin 
(6 Bom., A, C., 25 


18. Gift in lieu of dower.—ZIn- 
definiteness.—In a suit upon a hibbanaina alleged to 
have been executed by the husband of the plaintiff, 
giving her twenty-two shares in a village as a gift in 
lieu of dower, the Civil Judge dismissed the suit upon 
the ground that the omission of the amount of the 
dower rendered the instrument of no validity accord- 
ing to Mahomedan law. Held (reversing the decree 
of the Civil Judye) that the suit was maintainable, 
the instrument expressing plainly the specific shares 
of the property, and the gift was made in lieu of the 
whole dower, and there being no room for doubt as to 
the meaning and intention of the contracting partics 
in regard to the particular subjects cither of the gift 
or of the consideration. SaHIBA BEGUM v, ATOH- 
AMMA , ‘ : ‘ ‘ . 4 Mad, 116 


19. Gift without defining respect- 
ive shares of donees.— Act VI of 1871, 8. 24.— 
Law of justice, equity, and good conscience.—A 
deed of gift of his estute, executed by a person of 
somewhat weak mind, in favour of two of his sons, 
one an adult and the other a ininor, without division 
or detail of their respective shares, whereby a younger 
son and several daughters were excluded from in- 
heritance, was set aside by the Court under the gene- 
ral rule of Mahomedan law, that anything which is 
capeble of division, when given to two persons, 
should be divided by the donor at the time of the 
gift, or immediately subsequent thereto and prior to 
the delivery to the donces, and the special rule that 
a gift of undivided property is absolutely invalid 
where one of the donees is a minor son; justice, 
equity, and good conscience not requiring, under the 
circunnstances of the case, that the deed should be 
maintained. 
but directed that the devise should only take effect on 
his death in respect of a portion of the property 
which was rent-free land, and that, with regard to 
the remainder, his son A. should hold possession for 
the purpose of collecting and paying the Government 
revenue due on both portions without rendition of 
accounts, until such time as Z. should have & son 
competent to manage land paying revenue. Z, exe- 
cuted a deed of gift of his estate. He never came 
into possession of the second portion of the pro- 
perty. Held, with reference to the question whether 
the donor had fulfilled the requirements of Maho- 
medan law by putting the donces into immediate 
possession, that the deed, having operated in respect 
of the first portion of the property which Z. had be- 
come possessed of under the will, operated in respect 
of the second. NIZAM-UD-DIN v. ZABEDA BIBI 

[6 N. W., 338 


20. Undefined gift.—Gift «by 
father to minor son.—The rule that an undefined 


gift of joint undivided property, mixed with property 
Uit 
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MAHOMEDAN LAW—GIFT—continued. 
3. VALIDITY—continued. 
Undefined gift—continued, 


capable of division, is invalid by Mahomedan law, 
does not apply to a gift by a father to a minor son. 
WaskED ALI», ABvooL Atl . W.R., 1864, 121 


21. ————-— Gift of defined share in 
land.—Separate property.—A defined share in @ 
landed estate is a separate property, to the gift of 
which the objection which attaches under Maho- 
medan law to the gift of joint and undivided pro- 
perty is inapplicable. Jrwan Bakusnu ov. IMPIAaz 
BEGAM , , : ‘ IL. BR. 2 All, 93 


22. — Gift of defined share of 
property.— Possession.— Hanifia Code —Imamia 
Code.—A Mahomedan bequeathed his property to his 
two nephews, Gulam Rasul and Gulam Ali, as joint 
tenants. Gulam Ali died, leaving a widow and a 
daughter, who continued to be joint tenants with 
Gulam Rasul; but the latter continued in exclusive 
possession of the property, subject to any claim which 
they might establish to a share in, or a charge upon, 
it. Gulam Rasul, by a written instrument, made a 
gift of that property to his younger son, the father of 
the defendants, disinheriting his elder son, the plain- 
tiff. Held that the pift was valid, and that the 
doctrine of the Hanifia, though not of the Imamia, 
Code, that the gift of u share in undivided property, 
whieh adinits of partition, is certainly invalid, or, at 
least, forbidden, has no application to the gift of 
property so circumstanced. GuLAM JAFAR v, MAs- 
LUDIN : : ‘ I. L. R., 5 Bom., 238 


238. Reservation of 
tncone.— Condition against alienation,— Undivided 
property.—Indivisible property.—B. owned a onee 
twelfth share of a muafi estate and a dwelling-house, 
As owner of the dwelling-house, she owned a share in 
a staircase, privy, and door, which were held by her 








| jointly with the owners of udjoining dwelling-houses, 
' She made a gift of her property, transferring the 
K. devised a certain estate to his son Z., 


dominion over it to the donces, but reserving the in- 
come of the share of the muafi estate for life, and 
stipulating against its alienation. Held that the pift 
of the one-twelfth share of the muafi estate, being a 
gift of a specific share, was not open to objection 
under Mahomedan law, and such gift was not viti- 
ated by the mere reservation of the income of the 
share, or by the condition against alienation, Zfeld, 
also, that the gift was not invalid under Mahomedan 
law, so far as it related to the staircase, privy, and 
door, as those things, though undivided property, 
were incapable of division, and a gift of part of an 
indivisible thing was valid under that law. Kasia 


HussgIN v, SHARIF-UN-NISSA . 
(I. L. R., & AIL, 285 


24, — Gift with restriction as to 
alienation.— Absolute gift.—Plaintiff, during his 
son’s minority, gave certain property to him, and on 
the delivery of possession got from ies a document 
stipulating (1) that he would notalienate; (2) that 
at his death the property should return to the father. 
This document was deposited with the father, and 


6B 
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Gift with restriction as to alienation— 
continued. 


not heard of until the property was taken in execution 
for the son’s debts, many years after tho gift. Held 
that, by Mahomedan law, as well as by the general 
principles of law, such a restriction on alienation, 
especially after the gift had become complete long 
before, is absolutely invalid. AmiroppAuLA Muna- 
MAD KAKYA HussaIn Kian v, NATERI SRINIVASA 
CHARLU. JAGHIRDAR OF VIRUTHALABATHI v. NaA- 
TERI SRINIVASA CHARLU , : 6 Mad., 356 


25. Gift coupled with condi- 
tion.— Absolute gift.—A testutrix was entitled to 








Government notes under a gift coupled with the’ 


condition that she was to receive only the interest 
during her life, and that after her death the notes 
were to be held in trust for all her heirs. Quere— 
Whether, under the Mahomedan law, the gift made 
to the testatrix was nota gift to her absolutely, the 
condition being void, Suni ran Kapr v, Doras 


Axi Kian : : : I. L. R., 8 Cale. 1 
[L. R., 8 I. A., 117 
26. Possession, Necessity of.— 





Donor out of possession.—To wake a deed of gift 
valid under the provisions of the Mahomedan law, 
avisin is necessary ; if the donor is not in possession at 
the time, the gift is void. ABEDOONISSA KATOON 
v. AMEEROONIS8A KSTALOUN . - OW. R., 257 


27. Possession given 
and accepted.— Under the law of the Sherra, rifts are 
not valid until possession is given by the donor and 
taken by the donee. Ongpur Reza v. MAHOMED 
MUNEER , : , . - I16W.R., 88 


28. Hibba.— Possession 
is under the Mahomedan Iaw-absolutely necessary to 
establish the validity of a hibba. Suansan BIBER 7, 
Suip CHUNDER SUAHA ' - 22 W. R., 314 


29. Contingent ar 
postponed gift.— Possession not immediate.— Under 
the Mahomedan law a gift cannot depend upon a 
contingency or be postponed, but possession must be 

















ETA 





immediate. Rosuun JAWAN v. ENAET HosskIn 
(56 W.R., 4 
30. Donor remaining 








in possession.— According to Mahomedan law, a pitt 
is invalid when the donor is to remain in possession 
during his lifetiine. ZOHOOROODEEN StRDAR t. Ka- 
HAROOLLAH SIRCAR . : W. R., 1864, 185 


38h Donor remaining 
su possession.— Deed of gift.—Consideration.—The 
policy of the Mahomedan law is to prevent a testator 
interfering by will with the course of the devolution 
of property according to law among his heirs. But a 
holder of property may deteat the policy of the law by 
EWing in his lifetime the whole, or any part, of 
his property to one of his heirs, provided he complies 
with certain forms. This may be done by a deed 
of gitt without cousideration, or by deed of gift 











DIGEST OF CASES. 


( 3680 ) 


MAHOMBDAN LAW—GIFT—continued, 
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Possession, Necessity of—continued. 


for consideration. A conveyance by deed of gift with- 
out consideration is invalid, unless accompanied by 
delivery of the thing given, so far as it adinits of 
delivery. In the case of a gift for consideration, the 
delivery of possession is not necessary for its validity, 
and no question arises as to the adequacy of the con- 
sideration; but there must be an actual payment 
of the consideration by the donee, and a bond fide in- 
tention on the part of the donor to divest himself 
in presents of the property, and to confer it on the 
donee. It is incumbent on those who set up transac- 
tions of this nature to show very clearly that the 
forms of the Mahomedan law, whereby its policy 
is defeated, have been strictly complied with. Kua- 
JOOROONISSA » RouSUAN JEHAN 
[I. L, R., 2 Calc., 184: 26 W. R., 36 
L. R.,3 1. A., 281 


Affirming the decision of the High Court in 
Rosuun JAHAN v. ENAET Hossein . 56 W.R,, 4 


32, ——_——_—_—_————— —_——— Bi ft in futuro.— 
Under the Mahomedan law a gift is not valid unless 
it. is wecompanied by possession, nor can it be made to 
tuke effect at any future definite period. A document 
containing the words, “I have exeented an ikrar 
to this effect, that, so long as | live, T shall enjoy and 
possess the properties, and that [ shall not sell 
or make gift to any one; but, after my death, you will 
be the owner, und also have a right to sell or to make 
a gift after my deuth,’—Held to be an ordinary gift 
of property “in futuro,” and as such invalid under 
Mahomedan law, Yusur Ani». CoLLECTOR OF 'T1P- 
PERAH . , ; ‘ I.L. R., 9 Calc., 1388 


33. Delivery.— Donee 
in physical possession prior to gift.— Formal delivery, 
entry, or departure.— Manifest intention of donor to 
transfer.—For the purposes of completing a gift of 
Immoveable property by delivery and possession, no 
formal entry or actual physical departure is necessary; 
it is sufficient if the donor and donee are present on 
the premises, and an intention on the part of the 
donor to transfer has been unequivocally manifested, 
InuRAM v. SULEMAN I. L. R., 9 Bom., 146 


—— Gift made on 
death-bed.— Delivery of possession.—Where _pro- 
perty, the subject-matter of a gift made by a Maho- 
medan during his death ilIness (murg-ul-maut), was 
in the hands of the donee as manager or agent of the 
donor, it was held that the possession of the donee as 
such manager or agent was not such posgession as 
would render it necessary to the validity of the gift 
that there should have been an actual or formal 
delivery to him of possession of the property, Va- 
LAYE?T HOSsEIN tr, MANIRAN . 6C.L.R., 91 


35, —_—_______—_- Change of pos- 
session.— Consideration—On an issue whether an 
oral gift of an estate consisting of certain talookas 
and mouzahs kad been made by a Mahomedan proprie- 
tor in favour of his wife,—Held that the possession of 
the estate, which was the subject of gift, having becn 
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changed in conformity with the gift, that change of 
possession would have been sufficient to support it, 
even without consideration. Z/eld, on the evidence, 
that the gift was effectively made. KamaArR-uUN- 
Nissa Libr v. Hussaini Brn 

{I. L. R., 3 All, 266 


38. —_———  Seisin.—Sur- 
render and delivery to donee.—The plaintiff's de- 
ceased sister in her lifetime was the owner of three 
and a half undivided shares in a village, which she 
mortgaged in 18-43, upon the terms that the mort- 
gagee should be put into possession, and that he 
should credit. the produce of two shares on account. 
of the mortgage-debt, and should pay the mortgagor 
one share and a half for her maintenanee. Subse- 
quently, in 1853, she made an absolute gift in writing 
of three of the shares to the fourth defendant and 
his mother, The produce of the shares was applied 
during the lifetime of the donor after the gift) just 
as it had been before the gift. Held that there was 
no such surrender and delivery of the property to the 
donee as is requisite to make a valid gift according 
to Mahomedan law. Kitaprr Hussain ov. Hussatn 
buaum 5 Mad., 114 


37. Absence of relin- 
quishment by donor or seisin by dunee.—A deed by a 
Mahomedan, in which he declared, “1 have adopted 
A. B. to succeed to my property,” was held to be 
neither a decd of gift nor a testamentary gift to take 
effect after the death of the donor, there being a 
complete absence of any relinguishment by the donor 
or of set in bythe donee, JESwunt SINGHIER Ubsy 
SINGJEE v. JET SINGHER UBBY Sinaareg 

[6 W.R.,, P. O., 46 
3 Moore’s I. A., 245 


38,0 ——______—_—_- “Tamlik,” or 
assignment of ownership.—“ Tamlik,” or assigminent. 
of ownership, is a term of general import applying to 
the various modes of acquisition of property recog. 
nised by Mahomedan law, but forms no separate and 
distinct mode of acquiring property. When applied 
to gift it docs not avoid the legal requirements of 
neceptance and seisin, An instrument called a “ tam- 
liknama”’ purported to give S., in consideration of 
her devotion and affection to the executant, the exe- 
eutant’s property; and provided that the executant 
should during her life enjoy the income from the 
property; that at her death S. should have the pro- 
prietary possession and enjoyment of the property, 
just like the exeeutant; that the executant should 
effect mutation of names in respect of the property 
in S.’s favour ; that the property should not belong to 
any other person but S.; and that any transfer by the 
executant to any other person should be void. After 
giving S. the power to transfer the property by aule, 
mortgage, gift, “tamlik,” &c., it proceeded in man- 
ner following: “ But &., or her trausfercve, shall get 
possession of the said share only after my death, On 
my death &. and her heirs shall become the owners of 
this share”? The deed could only have validity as no 
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will; as n deod of gift it was wholly invalid. Ka- 
SUM v. SHAISTA Bibi. ‘ . TN.W.,, 818 


39. Seisin and ac- 
ceptance of possession.— Residence and receipt of 
rent by donor.—A Mahomedan husband executed a 
‘hibba, ” or deed of gift, without consideration, in 
favour of his wife, comprising » house in which they 
were residing at the time, with its furniture, and two 
other houses. He at the same time delivered the hibba 
and the keys of the houses to his wife, and quitted tho 
house of residence, leaving her in possession of the 
same, Held that the requirements of the Mahomedan 
law, with regard to gifts without consideration,—viz., 
acceptance and seisin on the part of the donee, and 
relinguishment on the part of the donor,— had heen 
complied with, though the husband shortly after. 
wards returned to the house, resided there with his 
wife till his death, and received the rents of other 
parts of the property comprised in the hibba.  "Mhe 
continued oceupation or residence and receipt of rents 
were in such circumstances to be referred to the chi 
racter which the donor bears of husband, and to the 
rights and duties connected with that character, 
AMINA Bini v. KHATIOA Bibl 

[1 Bom., 2nd Ed., 167 

40. Gift by husband 
to wife.—Delivery of possession— Gift, Validity of, 
as against creditor, or subsequent bond fide pur- 
chasers.— Plaintiff, the nicka wife of the late Nawab 
of the Carnatic, sued for a declaration of ber absolute 
title to certain premises (Nos. 1, 2, 8, and 4), for 
possession of certain other premises (Nos, 6 and 6), 
for delivery to her by defendant of the title-deeds of 
all the premises except No, 1, and for cancellation 
and delivery up of a sheriff's bill of sale of No. 1 in 
favour of 7" .4,, of a mortpapye of Nos, 2, 5, and 6 to 
kh. & Co, of w mortgnape of No. 4to 4. A., and of all 
assignments by 7.4. RR. & Co., or A. A., to defends 
ant. She claimed this relief under an alleged pift to 
her by the late Nawab on or about the 6th January 
1851. Defendant said (and it was so foun) as to Z, 
5, and 6, that he had never had anything to do with 
the said premises or with the title deeds thereof, Ag 
to the other premises, that the several assignments 
in his possession were made to him as receiver of 
the Carnatic property, under Act XXX of 1858, but 
that he had not obtained possession of the said: pre- 
Inises nor of any of the title-deeds thereof, except the 
sheriff’s bill of sale of the 29th November 1856, 
Issucs were settled raising the follawing questions : 
Whether the gift was made as alleged? Whether, 
if so, it was valid against creditors of, or subsequent 
purchasers for valuable consideration froin, the donor ? 
Whether the gift was revocable, and revoked P 
Whether defendant has, or ever had, possession of all 
or any of the title- deeds of Nos, 2,5, and 6? eld 
that a complete gift had been made and not revoked: 
that it was valid against the creditors of the donor, 
and also (as the donor and donee were hoth Muho- 
medanus) against subsequent purchasers for valuable 
considerat‘on from the donor: but that defendant 
had never had possession of the title-deeds of Nos. 2, 
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5, and G, so that the suit could not be maintained as 
regards them. Under Mahomeduan law, “in the in- 
stance of a wife who may give a house to her husband 
the gift will be good, although she continue to occupy 
it along with her husband and keep all her property 
therein, because the wife and her property are both in 
the legal possession of the husband. So also it has been 
held by some that if » father transfer his house to his 
minor son, himself continuing to occupy it and to 
keep his property therein, the gift is valid, on the 
principle that the father in retaining possession is 
acting as agent for his son, according to which doc- 
trine his possession is equivalent to that of his son.”” 
Reason requires that the same principle should be 
applied to the case of a gift by husband to wife. The 
wife may, according to Mahomedan law, hold pro- 
perty independent of her husband, and as a husband 
may make a valid gift to his wife, it can only be neces- 
sary that the gift should be accompanied with such a 
change of possession as the . sbject is capable of, and 
as is consistent with the continuance of the relation 
of husband and wife, AZIMUNNISsA BEGuM 9, DALE 

(6 Mad., 455 


41, Gift by father to 
infant clild.— Held that it is not necessary by the 
Mahomedan law that possession should follow to com- 








plete a pift by a father to his infant child, Gyasoop- 
DEEN Hypgr ». FatimMA Bgegum . 1 Agra, 238 
42. Gift by father to 


minor son.—According to Mahomedan law, no formal 
delivery and scisin are necessary to the eae of a 
gift of property by a father to a minor son, here 
a aon lias divested himself in favour of his father of 
all interest in property which had been given to him 
by his parents, before any legal effect can be given to 
such a transfer, the clearest proof is necessary of 
good faith and joint dealing between the partics, and 
also that the father’s influence was not unduly 
exercised for his own advantage. WaAsEED ALI v. 
Aspoou ALI ° ° - W.R.,, 1864, 127 


43, ————____—————- Absence of 
change of possession.— Gift by father to son.—Gift 
by father to son held not valid as being followed by 
no real change in the nature of the enjoyment of the 
property, and merely nominal, Munnoo BIbre oe. 
JEHANDAR KuMAN ‘ . 1 Agra, 250 


44, Death-bed gift.—D onatio 
mortis causd.—Deed of gift.—According to the 
Mohomedan law, in order to make a gift operate as a 
donatio mortis causd, the delivery must be upon the 
condition that it should become effectual as a gift on 
the death of the donor. Where, therefore, it was found 
thata deed of gift was executed in the last illness of 
the donor, and was in the possession of the donee 
after her death,—He/d that this was not enough to 
make it operate as a donatio mortis causd, but that 
it wus necessary to find the further fact whether the 
deed was delivered by the donor before her death, and 
whether such delivery was in contemplation of death, 
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and with the intention that it should become effectual 
on the death of the donor. Nussespon BIBEE »v. 
ABSHRUFF ALLY Marsh., 315: 2 Hay, 163 


45, ———_——_____—_—_——-_ Legacy—Accord- 
ing to Mahomedan law a gift on a death-bed is 
viewed in the light of a legacy. AS8HADOOLLAH ». 
SHAEBA JHASOKS . ; : . & Hay, 346 


48. ——_—_—— Gift in contemplation of 
death.-— Will.— According to the Mahomedan law, 
a gift made in contemplation of death, though not 
operative as a gift, operates asa legacy. Ordinarily it 
conveys to the legatee property not exceeding one third 
of the deceased’s whole property, the remaining two 
thirds going to the heirs. In the absence of heirs, a 
will carries the whole property. EKIN BEBEE ». 
ASHRUF ALI ‘ ‘ ? . LW. R., 162 


47, ———_—______—_—————— Will.— Person 
labouring under sickness of which he dies.—According 
to Mahomedan law, if a person executes a gift while 
labouring under a sickness from which he never 
recovers, and which ultimately proves fatal to him, 
effect can be given to the instrument only to the extent 
of one third. KUREEMUN ov. MULLICK ENAET Hos- 
SKIN . . 5 . . W.R., 1864, 221 


48. Will.— Consent 
of heirs.—A deed of gift, such as a tuluknamah, exe- 
cuted at a time when the grantor was labouriug 
under a sickness from which she never recovered, 
cannot operate save as a will, If such a death-bed 
gift or will is made in favour of one who is an heir, 
the will or gift, so far as it relates to that heir, will 
be inoperative without the consent of the other heirs. 
ASHRUFFUNNISSA v. AZEEMUN. Banopa Koorry 
v, ASHRUFFUNNISSA ; 1 W. R., 17 


49,. ——_—_—____—_—__————_ Lease granted 
during illness —A mokurrari lease extended -where 
the grantor was dangerously ill and in contemplation 
of death, was held to be a death-bed gift, and his 
natural heirs declared incapable of taking anything 
under it except their shares of the defendant’s pro- 
perty according to Mahomedan law. ENAET HossgiNn 
v. KUREEMOONISSA ‘ 3 W.R., 40 


50. ————_-_-—_—_—_————— Gift by person 
labouring under disease—Under the Mahomedan 
law the term “murg-ul-maut” is applicable not 
only to diseases which actually cause death, but 
to diseases from which it is probable that death 
will ensue, so as to engender in the person afflicted 
with the disease an apprehension of death. Under 
the same law a person labouring under such a disease 
cannot make a valid gift of the whole of his property 
until a year has elapsed from the time he was first 
attacked by it. When a gift is made by a person 
labouring under such a disease, it is good to the extent 
of one third of the subject of the gift, if the donee 
has been put into possession by the donor. Lansr 
BReBES v. BIBBUN BEEBEE . . BON. W., 159 
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61, Absence of im- 
mediate apprehension of death.—“ Murg-ul-maut.’— 
According to Mahomedan law a gift by a sick person 
is not invalid if at the time of such gift his sickness 
is of long continuance, t.e., has lasted for a year, and 
he is in full possession of his senses, and there is no 
immediate apprehension of his death. Lahbi Bibi 
v. Bibbun Bibi, 6 N. W., 159, followed. Held, there- 
fore, where at the time of a gift the donor had 
suffered from a certain sickness for nore than a year 
and was in full possession of his senses, and there 
was no immediate apprehension of his death, and he 
died shortly after making the gift, but whether from 
such sickness or from some other cause it was not 
possible to say, that under these circumstances the 
gift was not invalid according to Mahomedan law, 
MAHOMED GULSHERE KHAN v. MARIAM Beau 

(I. L. R., 3 AlL, 781 


52. ——_—_—_—_—_—___—__—_——— Absence of ‘im- 
mediate apprehension of death,_—Semble,—A_ gift 
by a sick person is not invalid if at the time he 
made it he was in full possession of his senses, and 
there was no immediate apprehension of death, 
IpnkaAM wv. SULEMAN . IL. R., 9 Bom., 146 


53. Gift in lieu of 
deht for dower.— Sale.— Dower.— Held that the pro- 
visions of the Mahomedan law applicable to gifts 
made by persons labouring under a fatal disense do 
not apply to a so-called gift made in lieu of a dower- 
debt, which is really of the nature of asale. GiuuLaM 
Mostara v. HURMAT . LLR,,2 All, 854 








4, REVOCATION, 


Power of revocation.—TJ/r- 
revocable gift,— Delivery of possession.—In w suit 
for arrears of rent due on defendant’s putnee talook, 
though the rate was admitted, it was pleaded that, 
in consequence of a ey having taken place in the 
defendant’s house, she had been allowed by the 
plaintiff (her brother-in-law) a remission of rent an- 
nually for a certain number of years, and defendant 
professed her readiness to pay if the remission were 
allowed. Plaintiff’s agreement set forth that, in 
consequence of defendant’s house having been plune 
dered, she was entitled to assistance to cnable her to 
replace what she had lost, and that the rajah 
(zemindar) not being able to make good the amount 
at once took this method of assisting his connexion. 
Heid that the gift (or remission of rent for the years 
in suit) was complete at the termination of each 
year; in other words, delivery had been made to the 
donee, and it could not be recalled under the Maho- 


— 
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Power of revoking gift—continued, 


given to the brother of the donor and his heirs for 
the purpose, in perpetuity, of keeping in repair the 
choultries and affording strangers the charities of 
shelter, and, if circumstances permitted, food also, 
as well as for supplying the wants of the donees, 
with clauses restraining alienation by them. Held 
that the instrument effected a transfer of the pro- 
perty to the donees subject to the trust of applying 
the profits of the lands, &., in perpetuity to certain 
charitable purposes, and was not revocable, whether 
the transaction be viewed as a pure trust or asa gift, 
The power of revoking gifts is given under the 
Mahomedan law only in the case of private gifts for 
the donee’s own use, no relationship existing between 
the donor and the donee. GuLam HvUssaAINn Sar o. 
Aat AsAM TADALLAH Sars. Aart Ayam TADALLAH 
Sars v. GULAM HUSSAIN SAIB . . 4 Mad, 44 


58. ———_———- Power of revocation.— 
Alienation by donee.—Gift by father to son,—By 
Mahomedan law there can be no revocation of a gift 
by a father to a son when the donee has alienated the 


thing given. WaAJEED ALI v. ABboor AL 
LW. R., 1864, 121 
57. Deed of gift 





made in contemplation of marriage.—A_hiba-bil- 
iwaz, or deed of gift made in contemplation of mar- 
riage, is not a revocable instrument. KUrnsoon », 
AMEERUNNES8A . : ‘ . 1 Hyde, 160 


MAHOMEDAN LAW— GUARDIAN. 


See MAHOMEDAN LAW—MARKIAGR, 
[1 Bom., 236 


1, ————- Right of guardianship.-- 
Mother.— Father.—Infant under seven years,— 
According to Mahomedan law, the mother is entitled, 





. in preference to the father, to the custody of an 


' infant under seven years of aye, 


Forren ALI SAH 


' », MAHOMED MUKERM OovKEN. Furren ALI SUAH 


vo. FUZEELUTTUNNISSA BEBKE . 
Raz Beaum v. REZA HossEetn 


W. R., 1864, 131 
2W.R., 76 


2. ——_—- —__— ————_ Mother.— Custody 
of child.— Male child.— Female child.—-According to 
Mahomedan law, a mother is entitled to the custody 
of her child, if such child be a male, till it shall have 
attained the age of seven years; if auch child he a» 
female, till it shall have reached the aye of puberty. 
In THE MATTER OF TAYHEB ALLY 2 Hyde, 63 


3 Hizanut —The 








: custody of female minors before puberty.— Mother's 


medan law, which is precise as to the impossibility of _ 


revoking a gift after delivery without the decree of 
a Judge or the consent of the donee. Enart Hos- 
SEIN v. KHOOBUNNISSA : 


55. Power of revoking gift.— 
Revocable gifts.—Certain lands, choultries, and move- 
able property had been, by instrument in writing, 





ll W. R., 320 | 


right.—By the Mahomedan law the mother is en- 
titled to the custody of a female minor who has not 
attained her puberty, in preference to the husband. 
Nog Kapie v. ZULEIKHA Bist 

(I. L. R., 11 Calc, 649 


4. Minors, Custody 
of.— Mother.—According to the Shiah school of the 
Mahomedsn law, a mother is entitled to the custudy 
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of her female children unless she has been guilty of 
unchastity. IN THE MATTER OF Ilossninr BEGuM 
(I. L. R., 7 Cale., 434 


§,. ——_—__-—_—————— Moother.— Paternal 
uncle,-Minors, Custody of.—According to Maho- 
medan law, a mother has a preferential right over the 
paternal uncle to the guardianship of minors and to 
the custody of their persons, ALIMODEED MOALLEM 
eo. Syroona BIBER. . OW. R,, Mis., 125 


8. Mother, Re-mar- 
riage of.—Under the Mahomedan law the mother 
is of all persons best entitled to the custody of infant 
children up to the age of puberty; but her right is 
made void by marriage with a stranger. 
BIBEH vo. FuZULOOLLAH Ol, . 20 W.R,, 411 


7. Custody of minor 
son.— Mother, Right of —According to the Maho- 
mnedan law, a mother has the right of custody of the 
person Of her minor son up to seven years of age. 
(Juere,—Where she does not maintain him, has she, 
as against a relation on the father’s side, the right 
of custody and control after that age ? In THE 
MATTER OF AMERROONISSA . 11 W. R., 207 


8. -——_—__— Girl not having 
attained puberty.— Grandmolher.—- Maternal grand- 
mother as guardian.—Act LX of 1861, s. 3—Unuder 
the Mahomedan law the grandmother is entitled to 
the guardianship of aininor female child in prefer- 
ence to the child’s paternal uncle, where such child, 
although murriced to a minor, has not attained pu- 
berty. Buoocua «. Evau Box 

(I. L. R., 11 Cale., 574 


9. ——-—_—__-—— Custody of child- 
ren.— Act TX of (861, s. 5.—Appeal.—The Mahome- 
dan law takes a more liberal view of the mother’s 
rights with regard to the custody of her children 
than does the Knglish law, under which the father’s 
title to the custody of his children subsists from the 
moment of their birth, while under the Mahomedan 
law a mother’s title to such custody remains till 
the children attain the age of seven years. An appli- 
cation was made by a Mahomedan father under 
section Ll of Act 1X of 1861 that his two minor 
children, aged respectively twelve and nine years, 
should be taken out of the custody of their mother 
and handed over to his own custody. The applica- 
tion having been rejected by the District Judge, an 
appeal was preferred to the High Court as an appeal 
from an order, It was objected to the hearing of 
the appeal that, in view of section 5 of Act IX of 
1881, the appeal should have been as from a decree, 
and should have been made under the rules applica- 
ble to a regular appeal, Held that, looking to the 
peculiar nature of the proceedings, the objection was 
@ highly technical one, and as all the evidence in the 
case was upon the record and was all taken down 
in English, it would only be delaying the hearing of 
the appeal upon very inadequate grounds if the 
objection were allowed, Held also that, according 
to the principles of the Mahomedan law, the appel- 
lant was by law entitled to have the children in his 
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custody, subject always to the principle, which must 
govern @ case of this kind, that there was no reason 
to apprehend that by being in such custody they 
would run the risk of bodily injury, and that (with- 
out saying that this exhausted the considerations 
that might arise, warranting the Court in refusing 
an application for the custody of minors) there was 
nothing in the record in this case which disclosed 
any proper ground to justify the refusal of the appli- 
cation. Ibu v, AMIRAN. IL. R., 8 All, 322 


10. ——————__-———————— Minor. — Guar- 
dian of property.—Certificate of guardianship.— 
Under the Mahomedan law the brother of the mother 
of a female minor, whose parents are dead, is entitled, 
in preference to a mere stranger, to the guardian- 
ship of the property of the minor, unless if be shown 
that he is in some way unfit to take charge of such 
property. IN THE MATTER OF THE PETITION OF 
Imam Boxsu. Imam Buxsn », Tuacko BInes 

[I. L. R., 8 Calc., 588 


1 —_——_——_————————. Bister. — Minor, 
Custody of.—Prostitute.—-Held, where the plaintiff 
sued for the custody of her minor sister, as her legal 
guardian under Mahomedan law, that the fact of 
the plaintiff being a prostitute was, although she 
was legally entitled to the custody of such minor, a 
suflicient reason for dismissing the suit in the inter- 
ests of such minor, AuAsI v. DUNNE 


[I.L. R., 1 All, 598 


12. — Uncle.— Nephew. 
—Nexrt friend.—The rule of Mahomedan law that an 
uncle can not be the guardian of a minor nephew's 
property does not prevent an unele representing his 
infant nephew under the Code of Civil Procedure as 
next friend in a suit. ABDUL Bakr vo. Rasm Beart 
PAL : . . . . CCL RK, 413 


13. -——————_—_———— _ Suit for restitu- 
tion of minor wife in custody of her mother.—The 
plaintiff sued to recover Mf., who was ten years of 
age, alleging that he had been married to her, that 
she had remained at his house, and that her mother 
and other persons had taken her away, and would not 
allow her to return, The lower Appellate Court 
dismissed the suit on the ground that AL was a 
minor, and also on the ground that she was only teu 
years of age. Held that the plaintiff's suit was 
properly dismissed. WAZEER ALI v. Kam ALI 
[5 N. W,, 106 


14. Sule by guardian 
of property of minor.— Purchase, Right of*—Under 
the Mahomedan law a sale by a guardian of property 
belonging to a minor is not permitted otherwise than 
in case of urgent necessity or clear advantage to the 
infant. A purchaser from such guardian cannot 
defend his title on the ground of the bona fides of 
the transaction. An elder brother is not in the posi- 
tion of a guardian having any power as such over 
the property of his minor sisters. BUKSHAN ». 
MALDAI KoogRt 3 B.L. R., A. C., 428 


S. C. BeKsHuN v DooLBtn . 12 W. B., 337 
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15. Brothers,—Under 
the Mahomedan law remote guardians, among whon 
are brothers, can under no circumstances aliene the 
property of a minor; their guardianship only extends 
to matters connected with the education of their 
wards, and the near guardians alone have finited 
power over the immoveable property. Rurron ct. 
Doomer KuHan : ‘ ‘ . & Agra, 21 


16. Leqal necessity.— 
Sale, —The question of legal necessity does not neces. 
sarily arise in cases of sale under the Mahomedan 
law, though it may properly be an element for con- 
sideration when the conduct of a guardian is called 
in question, The Mahomedan law looks to the bene- 
tit of the minor, and permits the guardian to dispose 
of moveable property if it be for the benetit. of the 
minor, In this cuse a sale made to curry on import- 
ant litigation was held bond fide and for the benetit 
of the minor, the decision in Grose’s case, 2 B. L, 
R,O C102 WR. 0. C., 13), not being applicable. 
Syepun v. Ve vayver ALI KUAN 17 W. R., 239 


17, —— Sale of minar’s 
property —TValidity of such sale,—Sanction of sale 
by ruling authority.—The plaintiff sued to recover 
her husband’s share in certain property at S., to 
which he and other persons became entitled ag heirs 
of Af, That property had been sold to the defendants 
by the heirs of AL, during the minority of the plain- 
tiff’s husband, bis elder brother acting: for hin in 
the transaction. It was proved that the sale of the 
property to the defendants had been approved of by 
Af, who was the agent of the Governor of Bombay 
at S., and the representative of the ruling authority 
in the manayement of JZ’s estate. ‘The plaintiff 
contended that, according to Mahomedan law, it was 
not competent for the elder brother of a minor, as 
guardian, to alicnate a minor’s property. J/eld that 
the sanction of the ruling power constituted a suffi- 
cient authority for the act. of the guardian, provided 
that the transaction was one which, according to 
Mahomedan law, a duly constituted guardian might. 
have entered into on behalf of his ward. That law 
permits a guardian to sell the immoveable property 
of his ward, when the late incumbent died in debt, 
or when the sale of such property is necessary for 
the maintenance of the minor, The evidence in the 
present case showed that the indebtedness of M, aud 
the distressed condition of his heirs existed in a sufti- 
cient degree to justify the sale of the whole property 














of the heirs, Husain Becam v, ZIA-UL-NISA 
BEGAM. ‘ : . LL. BR. 6 Bom., 467 
18. Minor.—In- 





fant.—Guardian of  property.-—Mortgage.—Co- 
heirs.—Infants’ Liability—in May 1881, certain 
co-heirs of a deceased Mahomedan mortgaged a por- 
tion of the property which had descended to them 
in common with others, then infants, as heirs of the 
lleceased, The mortgage was raised for the purpose 
of paying off arrears of rent of a putni talook which 
was a part of the property inherited from the de- 
ceased, There was uo evidence to show that there 
were any other necessary expenses connected with the 
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deceased’s estate which had to be met, nor what that 
estate consisted of, nor whether tho arrears of rent 
eould or could not have been paid without having 
recourse to the mortgage. According to the Maho- 
medin law the mortgagors were not the guardians of 
the property of the infants. Ze/d that the shares 
taken by the infants ag heirs of the deceased were 
not bound by the mortgage, Buurnari DEY 8. 
AuUMED HosaIN . . I.L.R.,11 Cale, 417 


19. ——__—__——_—— Alienation by 
guardian to pay ancestral debts.— Minor, Sale bind- 
tng on H., being in possession of certain real pro- 
perty on her aceount, and on account of her nephew 
und niece, minors, of whose persons and property she 
had assumed charge in the capacity of guardian, sold 
the property, in good faith and for valuable consider- 
ation, im order to liquidate ancestral debts and for 
other necessary purposes and wants of herself and 
the minors. 4fedd that under Muahomedan law, and 
according to justice, equity, and good conscience, the 
sala was binding on the minors. HaAsaNn ALT v. 


Mrmp) Husain I. L. R., 1 AlL, 583 


20. Alienation by 
widow —Rights of other heirs.-—Minor.— Mother.— 
Mortyage.— First and second mortgagees.— Suit 
hy first mortgagee for sale of mortgaged pro- 
perly.—Second mortgagee nut made a party— 
Transfer of propertu,—Act IV of 1582, ss. 78, 
S3i,--kKes judicatan—Upon the death of G, a 
Mahomedan, his estate was divisible into eight 
shares, two of which devolved upon his son, 4., one 
upon each of his five daughters, and one upon his 
widow, B. ‘The name of 4. only was recorded in the 
revenue registers in respect of the zamindari pro- 
perty left by G. In 1876 A. and B. gave to Von 
weed of simple inortyage of 2) biswas out of a 6b 
biswas share of a village included in the said pro- 
perty. In 1878 4. and B. gave to S. a deed of sim- 
ple inortgaye of the 5 biswas, which were deseribed 
yy the deed as the widow's © own’? property, In 
1882 2X. obtained a decrey upon hia mortgage Lor 
the sale of the mortgaged property, and it was put 
tp for sale and purchased by AL himself in January 
IW8S4 0 Tu February and November 1884 the daugh- 
ters of G. obtained ea parte decrees against 4. and 
Bein suits brought by them to recover their shares 
by inheritance in the 6 biswas. In 1885 8. brought 
a suit upon his mortgage of 1875, cliuming the 
mount due thereon and the sale of the whole & 
hiswas. To this suit he made defendants 4. and 2., 





Gs daughters, and , alleging that the decrees of 


February and November 1884+ were fraudulently 
and collusively obtained; and as to the auction sale 
of January ISS4, that the 24 biswas were sold 
subject to his inortygape, he not having heen made 
a party to the suit brought by A. upon the deed 
of 1876, and therefore not being bound by any 
of the proceedings taken therein or consequent there- 
to. It was contended that B.’s position as head of 
the family entitled her tu deal with the property so as 
to bind all the members of the family, though using 
her nase ouly; and it was suggested that, at the 
time of the mortgage of 1878, some of the daughters 
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were minors. On behalf of the daugliters it was 
contended (infer alia) that the decrees obtained by 
them against A and B. in February 1884 were con- 
clusive, by way of res judicata, against the plaintiff, 
who, as mortgagee from A. and B., claimed under a 
title derived from them. Held, per Maumoop, J.— 
According to the Mahomedan law, the surviving 
widow, though held in respect by the members of 
the family, would not be entitled to deal with the 
property so as to bind them, and the entry of her 
name in the revenue registers in the place of her de- 
ceased husband would probably be a mere mark of 
respect and sympathy. Her position in respect of 
her husband’s estate is ordinarily nothing more or. 
less than that of any other heir, and even where her, 
children are minors, she cannot exercise any power 
of disposition with reference to their property, be- 
cause although she may, under certain limitations, 
act as guardian of their persons till they reach the 
age of discretion, she cannot exercise control or act 
as their guardian in respect of their property with- 
out special appointment by -he ruling authority, in 
default of other relations who are entitled to such 
guardianship. Even, therefore, if some of the daugh- 
ters in the present case were minors at the time of 
the plaintiff’s mortgage, their shares could not be 
affected thereby. They could only be so affected if 
circumstances existed which would furnish grounds 
for applying against them the rule of estoppel con- 
tained in section 115 of the Evidence Act, or the 
doctrine of equity formulated in section 41 of the 
Transfer of Property Act, but here no such circum- 
stances cxisted. SiTakamM v. AMIR Becum 

{lL L. R., 8 All., 824 


MAHOMEDAN LAW—INHERITANCE. 


See MAHOMEDAN LAW— PRESUMPTION OF 
Dratu I. LR. 2 All., 625 


See SuavEnyY .1,L.R.,3 Bom., 422 
[12 Bom., 156 


1 —— — Enumeration of heirs by Ma- 
homedan law.— Return.—Three different kinds of 
heirs are recognised by Mahomedan law,—(1) sharers, 
(2) rosiduaries, and (8) distant kindred. Where thore 
are no residuaries the principle of return provides 
that the surplus of the shares of the sharers shall re- 
vert to them in proportion to their shares, except in 
the cases of husband and wife. Next are the “ dis- 
tant kindred’? GuJADHUR PERSHAD 0. ABDOOLLAH 

[1l W. R., 220 


3. ——__—— Kindred related in equal 
degrees.— Males.—W here surviving kindred are re- 
lated in like degree to a deceased party, the males are 
entitled under Mahomedan law to a double share of 
the inheritance. Ram BgEuAREE SINGH v. SITARA 
KHaTOON . ‘ ; , . 1OW. R., 315 


3. Heirs of missing person.— 
Division of estate to be held by heirs on trust.—Tho 
plaintiff sued to be put in possession of a share of the 
estate of a missing person, alleging that by Maho- 
wedan law and custom they were entitled to hold in 
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trust for him a share equal to that which would de- 
volve on them after his death by right of inheritance. 
Held that under the Mahomedan law the heirs of a 
missing person are not, as such, entitled to divide his 
estate among themselves, either as a trust or other- 
wise, before his death, natural or legal. KALEE 
KHAN v, JADEE . ; 5 N. W., 62 


——_———— Heirs of husband on death of 
wife, whose heir he was,— Whatever may be the 
position and rights of a husband, being the only sur- 
viving heir of his wife, according to the Mahomedan 
law, there is no representation in matters of succes- 
sion, and therefore those rights do not descend to the 
heirs of a husband who has predeceased the wife, and 
who are themselves no relation of the wife. In fact, 
under the Mahomedan system, after the dissolution 
of a marriage contract by death or otherwise, the par- 
ties or their heirs bear no more relation to one another 
than the heirs of guondam partners in the same mer- 
cantile house, Ekin BEBBE v, ASHRUF ALI 

(1 W. R., 152 


5. ———- Heirs of girl not validly 
married.— Paternal grandmother.— Mother,— Half 
brothers or sisters.—A marriage performed between 
minors in the fazolee (nominal) form, the girl’s 
father being dead and the marriage being contracted 
by her paternal grandmother, was held to be invalid 
on the death of the girl without afterwards meeting 
or communicating with her husband, because after 
arriving at puberty she had never expressed in any 
way assent to or dissent from the marriage. Held 
that under such circumstances the paternal grand- 
mother of the girl was not entitled to inherit her 
estate ; that the mother as her surviving parent was 
entitled to a third share thereof; and that her half 
brothers and sisters were entitled (without prejudice 
to any claims by third parties) to the residue. MUL- 
KA JKHAN SAHIBA vt. MAHOMED USHKURREE KHAN 

[L. R., 1. A. Sup. Vol, 192: 26 W. R., 26 


6. ——_—_———- Estate limited to take effect 
in favour of a person after another’s death. 
—It is not consistent with Mahomedan law to limit 
an estate to take effect after the determination, on 
the death of the owner, of a prior estate by way of 
what is known to English law as a vested remainder, 
so as to create an interest which can pass to a third 
person before the determination of the prior estate, 
AspuL WAHID KHAN vo. NvRAN LBIBEE 

[I. L. R., 11 Calc., 597: L. R., 13 I. A., 91 


7. ———— Primogeniture, Custom of.— 
Exclusion of females from inheritance.—Observa- 
tions on the law laid down by the Privy Council re- 
garding the custom of primogeniture and the exclu- 
sion of females and other heirs from inheritance, 
MUHAMMAD IsMaIL KHAN v. FIDAYAT-UN-NI8B8A 

[LL BR. 38 All, 723 


8. Proof of custom.— 
Where a suit was brought by two younger brothers, 
in accordance with Mahomedan law, for their shares 
in a property which was held by an elder brother 
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and which had been held by a succession of elder bro- 
thers for a long course of years, two of the members 
having in former trials had their rights to exclusive 
inheritance upheld by formal decisions,—He/d by the 
High Court that, in the absence of any sunnuds de- 
claring the contrary, the practice of succession by 
primogeniture must be accepted as prevailing on the 
estate. MAHOMED AKUL Bea v. MAHOMED Korum 
Bra ; ; ; ‘ . 25 W.R., 108 


9. Adopted son.—An adopted son 
cannot inherit among Mahomedans. OHRrED KHAN 
v. COLLECTOR OF SHAHABAD 9 W. R., 502 


10. ——————- Daughters of deceased 
brother.— Brother.—Sister.—Under Mahomedan 
law, the daughters of n deceased brother of a person 
who demises cannot take any share of such person’s 
property so long as a brother and sister, or only a 
brother, survives. AZEKGUNNISSA vo. RUNMAN- 
OOLLAL : - 10 W.R., 306 


ll, —————- Daughter.— Hindu embracing 
Mahomedan religion.— Held that a Hindu family 
having embraced the Mahomedan religion is bound 
by the laws of that religion as regards succession, 
and that the appellant, the daughter, was entitled 


under that law to inherit from her father. SoJawn o. 
Roov Ram . ‘é ; é . 3 Agra, 61 
12. Illegitimate sons.— Succession 


to father's property.—According to Mahomedan law, 
illegitimate sons can claim no relationship with their 
father’s family. Boobuun v. JAN Kuan 

[13 W. R., 265 


13. Brothers.—Con- 
sanguinity.— Nasab.—The children of fornication or 
adultery (wahid-uz-zina) have no nasab or consan- 
guinity; hence, the right of inheritance being found- 
ed on nasab, one illegitimate brother cannot succeed 
to the estate of another. SHAHEBZADI BEGUM v. 
HimmurT Bawapur 

[B. L. R., 4 A. C., 108 : 12 W. R., 612 


Himmut BaAvaDtur 





S. C. affirmed on review, 
v. SHAHEBZADI BEGuM . . 14 W. R., 125 


14. Illegitimate children.— 
Suecession to property of sliegitimate child. — Con- 
vert to Christianity.—The State (and not the mother 
of an illegitimate Christian child) is entitled to succeed 
to the property of that child dying intestate after he 
has attained to man’s estate, and having neither wife 
nor legitimate child. The Mahomedan law is not 
applicable to the illegitimate child of a Mahomedan 
woman brought up and dying a Christian. Nanoy 
alias ZUHOORUN v. BurGEss , . 1 W. R., 372 


16. — Residuaries.— Descendants in 
main line of paternal great-grandfather.—By 
Mahomedan law, descendants in the male line of the 
paternal great-grandfather of an intestate are within 
the class of “residuary”’ heirs, and entitled to take, 
to the exclusion of the children of the intestate’s 
sisters of the whole blood. MOHIDIN AnmIp Kuan 
e. MUHAMMAD. : : , . 1 Mad., 92 
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S. C. MOHEDEEN AHMED KHAN v. MAHOMED 
{1 Ind. Jur., O. 8., 132 


16, ————__—_—__——————_ Descendants of 
paternal grandfather's brother.—According to the 
Mahomedan law, descendants of a paternal grand- 
father’s brother are entitled to rank among residu- 
aries, and as such are preferable heirs to grand. 
daughters. SnuowkuT ALI ». AHMUD ALI. MEHER 
ALI v. SUOWKUT ALI, , 8 W. R., 39 


1. —_—_—__————————————_ Step-sister.—A 
step-sister of a deceased proprictor is, according to 
Mahomedan law, one of his heirs, and in the category 
of his residuarics, AMEERUN v. RUMERMUN 

{2 Agra, Pt. II, 162 


18. Renunciation of 
right to inkerit.—Presumption of relinquishment 
Jrom acts of parties.— Widow.—In a suit in the 
nature of ejectment, by principal respondent as re- 
siduary heir according to tho Mahomedan law of a 
deceased person, to recover from his widow, the ap- 
pellant, three fourths of her deceased husband’s estate, 
of the whole of which she had for upwards of cleven 
years been in possession, the plaintiff's title as residuary 
heir was put in issue, as well as other issues touching 
the widow’s dower, &. The Privy Council, thinking 
it of the utmost importance that those who had thus 
sanctioned a long possession should not be allowed 
lightly to disturb it, or to escape froin those legiti- 
mate inferences and presumptions which on a con- 
flict of evidence arose from their own acts and con- 
duct, decided in favour of the widow, holding that the 
respondent had failed to establish the title upon which 
he sued. According to the Mahomedan law there 
may bearenungiation of the right to inherit, and such 
a renunciation need not be expressed, but may be iim. 
plied from the ceasing or desisting from prosecating 
a claim maintainable against asother. As a general 
rule a widow takes no share in “the return,” 2.e., on 
failure of residuarics; but some authorities seem to 
hold that if there are no heirs by blood alive, the 
widow would take the whole estate to the exclusion 
of the fise. HURMUT-OOL-NISSA BEGUM 0. ALLAH- 
pia Kian ‘ : . 17 W. R., P. C., 108 


19 Collateral line, 
— Under the Mahomedan law the succession of regi- 
duaries in their own right is as unlimited in the col 
lateral as in the direct line, where it is expressly 
said to be how low and how high soever. MAnomED 
HANEEF v. MAHOMED Masoom . 21 W. R., 871 


20. Suit by legal 
sharer.—Simultaneous suit by residuaries.—A suit 
by a Mahomedan widow (legal sharer) against her 
sons (residuarics) fur her share of the property left 
by her deceased husband, is no bar to a suit ing 
brought by some of the sons against the others for 
their shares, ImAM SAHEB yp. Kasim Sanen 


(12 Bom., 104 


21. Widow’s rights to return,— 
Absence of distant kindred.—By the Mahomedan 
law of inheritance, in default of other sharers and in 
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the absence of distant kindred, the widow is entitled 
to the “return,”’ to the exclusion of the fise. Ma- 
HOMED ARSHAD CHOWDHRY v. SAJIDA BANOO 

(I. L. R., 3 Calc, 702: 2 C. L. R., 46 


22. Distant kindred,—“ Return.’’ 
— Widow of the deceased.— Heirs.—Under the Maho- 
medan law a widow has no claim to share in the “ re- 
turn’ or residue of her deceased husband’s estate as 
against other heirs. Koonart Bist v. Dati BIBI 

[I. L. R., 11 Cale., 14 


23. Sister.—Under the Mahoinedan 
law, a sister is entitled to obtain a share of the estate 
left by her deceased brother. BoOLINISHAREH BIBER 
v, BUKAOOLLAL , ¢ ; . 17 W. R., 140 


234. ——. Sister’s son.— Widow.—Aceord- 
ing to Mahomedan law, when a man dies leaving no 
children, a sister’s son can claim his inheritance 
after the widow has obtained her one-fourth share. 
Manomep Noor Buksit v. MinomEpD HAMEEKDOOT, 
Huq . ; . : , - 5W.R., 23 


25. — — Childless widow.— Shiak law. 
—According to the law of the Shiah seet, a childless 
widow is not entitled to share in the imimoveable pro- 
perty left by her husband, but only in the valuo of 
the materials of the honses and buildings upon the 














land. TOONANJAN 0, MEHNDERK BEGUM 
[3 Agra, 13 
26. Immoveable pro- 





perty.—Under the Mahomedan law whieh governs 
members of the Shiah seet, «a widow having no child 
alive by her deceased husband inherits nothing of 
the land which he leaves, AsLOO », UMDUTOONISSA. 
UMDUTOONISSA v. ASLOO . . 20 W. R., 207 


27. — Widow and daughters,— 
According to Mahomedan law, a widow and two 
daughters are entitled between them to nineteen 
twenty-fourths of the property of their deceased 
husband and father in the proportion of one eighth 
and two thirds. MAnomED RUNWAN Kian v. Kua- 
JAH BUKSH . : : : -5W.R, 221 


38, ——————- Khoja Mahomedans, Cus- 
tom of.—Succession to property of widow dying 
tntestate.—By the custom of the Khoja Mahomedans, 
when a widow dies intestate and without issue, pro- 
perty acquired by her from her deceased husband 
does not descend to her own blood-relations, but to 
the relations of her deceased husband. 1f no blood. 
relations of the deceased husband are forthcoming, 
the property left by the widow belongs to the Jainat. 
Quare,—As to the degree of ownership which will 
ontitle members of the deceased husband’s family to 
succeed, IN THE Goops oF MuLBarI. KaRim 
KHATAV wv, PARDHAN MANJI 

[23 Bom., 202: 2nd Ed, 276 


29. Exclusion from inherit- 
ance,— [nsanity.—Montal derangement .is no im- 
pediment to succession under the Mahomedan law, 


MAHAR ALI vo. AMANI ~28BL.R., A.C. 308 
S.C. Kuyeaten eo. ‘Giaciae . LW. R., 212 
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30. ————_- Daughter.—Semble, 
— According to the Mahomedan law, want of chastity 
in a daughter, before or after the death of her father, 
whether before or after her marriage, is no impedi- 
ment to herinheritance. NORoNAKAIN Roy vr. NER- 
MAKECHAND Ngouy j ‘ . 6 W. R., 303 





MAHOMEDAN LAW—JOINT FAMILY. 


1. Inference of joint possession. 
— Whore a Mahomedan lady with her daughters was 
found to be living with her brother, and to be sup- 
ported by him from the proceeds of the patrimonial 
ostate, it was held to bea proper and correct inference 








* that the lady and her daughters were in possession 


along with the brother, who was the manager of the 
property. ACHINA BIBEE 0, AJEEJOONISSA BIBER 
{11 W. R., 45 


2. ————— Evidence of separation.— 
Separate registration of names.—The separate re- 
gistry of the names of shares in the zemindar’s 
serishta is not proof of separation of their shares. 
GUKEEBOOLLAH KHAN v. Kesun LALL MITTER 

{13 W. R., 124 


3. ——— Onus probandi. 
— Registration of land in one name.—In a dispute 
between two grandsons as to proprietary right in a 
village which had been registered in the name of a 
member of the elder branch of the family, the Privy 
Council held that the ratio decidendi, according to 
which the legal presumption was in favour of one 
grandson claiming against another, and the onus pro- 
band? placed on the one claiming to be sole possessor, 
was more consistent with equity and common sense 
than a hard-and-fast rule requiring the party who 
claims a joint interest to prove that the registered 
proprietor has duly accounted to him for his propor- 
tionate share of the profits. Registration of landed 
property in the name of one member of a family is 
not conclusive against the claim of those who might 
contend that they had nevertheless continued to retain 
& joint interest in the property. Hyper Hossern 
oe. MAHOMED HosskIN 

[17 W. R., 185: 14 Moore’s I. A., 401 


4, Acquisition by managing 
mem ber.— Presumption.—Additions made to the 
joint estate by the managing member of a Mahomedan 
family will be presuined, in the absence of proof, to 
have been made froin the joint estate, and will be for 
the benetit of all the members of the family entitled to 
share. VELLA! MIRA RAVUTTAN v. Mirra MorDINn 
RAVUTTAN. VELLAI MIRA RAVUTTAN v. VARISAIL 
Mira RAVUTYAN . " ‘ . 2 Mad., 414 


5. Acquisition by the members 
severally. — Joint acquisi‘ion. — Presumption.— 
When the members of » Mahomedan family live in 
commensality, they do not form a “joint family” 
in the sense in which that expression is used with 
regard to Hindus; and in Mahomedan law there is 
not, as there is in Hindu law, any presumption that 
the acquisitions of the several members are made 
for the benefit of the family jointly. <dbrakam v, 
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Abraham, 9 Moore’s I. A., 1935; and Jowala Buksh 
v. Dharum Sing, 10 Moore's [. 4,511, cited. Rup- 
chund Chowdhry v. Latu Chowdhry, 8 C. L. R., 96, 
doubted. HAKiM KHAN », GooL KHAN 

(I. L. R., 8 Calc, 823:10 C. L. R., 603 


JAKER Aut CHOWDHRY vo. RAICHONDER SEN 
[I. L. R., 8 Calc., 831, note 


6. —— Purchase by father in son’s 
name.—Onus probandi.—Sembhle,—Amonge Maho- 
inedans where a purchase is made during a father’s 
lifetime in the name of his son while living in the 
father’s house, there is no such presumption as arises 
in the case of a similir purchase made in the life- 
time of the father of a joint Hindu family ; and the 
onus is not on the son to prove that the purchase was 
not made really for and by the father, but by the 
son for himself aud with his own funds. Gouam 
Maokpoomw v, HAFERZOONNISSA 7 W. R., 488 


7. Joint or separate acquisition. 
—Onus probandi.— Presumption as to joint poases- 
s'on.— Ina suit by a meinber of a Mahomedan family 
to recover passession of a share in landed property 
alleged to be ancestral, where defendant claimed the 
same as his separately acquired property,—Zfeld that 
it was not necessary for defendant to show that he 
had funds sufficient to enable him to obtain the pro- 
perty, and that the burden of proving that the pro- 
perty was acquired for and enjoyed by the whole 
family jointly was upon the plaintiff. MAnomED 
AFAK v, EKRAM ALI . ‘ . 14W.R., 374 


8. Onus probandi.—ZJ/indu cus- 
toms umongst Mahomedans.— Presumption when no 
allegation of custom mide.—A,. and B. were two 
brothers, Mahomedans, who lived together in com- 
mensality. 4., whilst so living with his brother, pnr- 
chased certain lands under a conveyance executed by 
the vendor and 4. Inasuit by the heirs of B. against 
the heirs of A, to obtain possession of such lands, in 
which they alleged they had been dispossessed by thie 
heirs of A., the Court found the land to be joint fa- 
inily property and to have been purchased with joint 
funds. On appeal, the onus of proving that the land 
wis purchased by 4. alone was put upon 4. Held 
that, there being no allegation that the parties had 
adopted the Hindu law of property, the Judge by 
applying to Mahomedans the presumption of Hindu 
law had cast the onus on the wrong party. ABDOOL 
Apoop v. MAHOMED MAKMIL 

(I. L. R., 10 Cale., 562° 


9.-—— Liability of family for neces- 
saries.—Afarriage ex penses.— A, und &., who were 
Mahomedans living joint in food and estate, separated 
in Kartick 1279, and at the time of the separation 
eutered into an agreement that, “if claims relating 
to the joint estate are brought on the ground that they 
are debts due on account of the timo we were joint 
and living in commensality, then I, 4., and I, B., will 
pay such claims according to what is Just in equal 
shares. If either of us do not pay and one of us 
shall pay the share of the other, then the person who 
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has paid shall recover from the other tho amount he 
has paid for the other.” After the separation a decree 
was obtained against 4. for the price of certain 
clothes supplied to him for his marriage, which took 
place while 4. and RB. were joint, and 4. having paid 
the amount of this decree sued #, for one half of the 
amount so paid. 2Zeld that the debt was not incurred 
in & matter necessary to the existence of the family, 
bat for the individual benefit of 4., and that as ina 
Mahomedan family the individual benefited, and not 
the family, is liably for expenses incurred for the be- 
netit of any particnlar member, 4. alone was liablo 
for the debt. #Zeld, also, that the agreement had 
reference only to such claims as the family were 
jointly liable for. ALIMUNKSSA Kitarun v, HASSAN 
ALI ‘ ; ‘ . 8 C.L. R., 378 


MAHOMEDAN LAW—KAZI. 


1, -— Appointment of Kazi.— Here- 
ditary office.— Bom, Reg. XXXVI of 1827.-—-Act XL 
of 1864.—The enactment of Bombay Regulation 
XXV1 of 1827 was adverse to any supposition that the 
attice of Kazi could be hereditary. ‘The repeal of that 
Regulation by Act XI of 1864 left the Mahomedan 
law as it stood before the passing of that Regulation ; 
and that law sanctioned no grant of such an office to 
awmanand his heirs. The appointment of Kazi lies 
exclusively with the sovereign, or other chief exccu- 
tive officer of the State, and ought to be made with 
the greatest cireumspection with regard to the fitness 
of the individual appointed ; and though the sovereign 
may have full power to make the watan attached to 
the office of Kazi hereditary, yet he has, under the 
Mahomedan law, no power to make the office itself 








so. JAMAL WALLAD AHMED v. JAMAL WALLAD 
JALLAL ,. ‘ ; -. I-46. R., 1 Bom., 633 
2. —— Bom, Reg. XXTTI 


of 1827,—Act XI of 1864.—Where a sanad pranted 
by the Eanperor Aurangzib in A.D. 1693) did not 
purport to confer a hereditary Kaziship, but was a 
grant of the office of Kazi personally to an ancestor 
of the plaintiff,—JZe/d that the subsequent recogni- 
tions or appointinents of members of his family as 
Kazis by native governments did not prove that the 
office was or could be made hereditary. Regulation 
XXVI of 1827, relating to the appointinent of Kazia, 
was repealed by Act XI of 1864, whereby it is recited 
that it is inexpedient that the appointment of Kazis 
should be made by Government. The continuance, 
therefore, by the Collector of an allowance to the 
plaintiff in 1867 could not be regarded as a construc. 
tive appointinent of him to be Kazi. Daupsna v». 
ISMALSHA : I. L. R., 3 Bom., 72 


3. Power to appoint 
Kazi of Bombay.— Disturbance of office,— Right of 
suit.—-Feea received by Kasi.—NSemhle,—The power 
to appoint a person to the office of Kazi of Bombay 
is vested in the Governor of Bombay, and not in the 
Governor in Conncil. According to Mahomedan law, 
the appointment of Kazi has always been vested in 
the chief exccutive officer of the State and the right 
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to make such appointment has never rested with the 
Mahomedan community at large. When it was shown 
that the plaintiff had acted as Kazi of Bombay for 
more than twenty years, and the defendant, in an 
action brought against him for disturbing the plaintiff 
in his office of Kazi, was unable to show that the 
plaintiff had been illegally appointed, it was held that 
the plaintiff so acting as Kazi could maintain an action 
against the defendant who so disturbed him in his 
office, without proving that he, the plaintiff, had 
been legally appointed. The sums received by the 
Kazi of Bombay in respect of his office of Kazi are 
not mere gratuities, but are fixed and certain payments 
annexed to the discharge of official duties, and are 
therefore sums in respect of the privation whereof 
by a wrongful intruder, an action, either for money 
had and received or for disturbance in the office, will 
lie. MunamMap YUS8AB v. AHMED 

(1 Bom., Ap., 18 


MAHOMEDAN LAW-MAINTEN- 
ANC 


1. ————_—_ Husband’s liability for main- 
tenance.— Wife not arrived at puberty living with 
parents.— Quere,—In the case of Mahonnedans, where 
a wife, although legally married, has not attained 
the age of puberty, is there a liability on the part of 
the husband to support her as long as she remains 
under the roof of her father? KoLASHUN BIBEE 9, 
Dipak BuxsH é . . 24 W. R., Cr., 44 


2. Hushand and 
wife.— Decree for past maintenance.—In a suit for 
maintenance by a Mahomedan wife against her hus- 
band, where there was no decree or agreement for 
maintenance before suit,— Held, reversing the deci- 
sion of the Court below, that the decree should not 
have awarded past maintenance, but that mainten- 
ance should have been made payable only from the 
date of the decree. Held, also, that future mainten- 
ance should have been given only during the conti- 
nuance of the marriage, and not during the term of 
the plaintiff's natural life. ABDooL FurrEH MovUL- 
VIE v. ZABUNNESSA KHATUN 

[IL L. R., 6 Cale, 631: 8 C. L. R., 242 


3. — Wife’s right to mainten- 
ance.—Ascertainment of rate.— Right of suit.— 
According to Mahomedan law, until there has been 
an ascertainment of the rate at which maintenance 
is payable, no right to maintenance accrues to a wife 
on which she can found a suit. MAnomMED MUSEEH- 


OOD-DEEN KHAN vo. MUSEEHOODDEEN 
(2 N. W.,178 


4. Agreement for maintenance. 
—Re-conveyance by wife (on consideration of main- 
tenance) of her property received for dower.— Where 
a Mahomedan wife, in re-conveying to her husband the 

roperty received from him in lieu of dower, took 
trom him a written agreement in which he convenant- 
ed to pay her a certain sum of money annually with- 
out ok icction or demur,—Held that the husband 
could not avuid payment on any of the pleas on which 











DIGEST OF CASES. 


| 
| 
! 


| 
{ 


( 38700 ) 


MAHOMEDAN LAW—MAINTENANCH. 
Agreement for maintenance—continued. 


& Mahomedan husband could avoid the payment of 
maintenance to a wife. Yusoor AnI CHOWDHRY v. 
FyZooNIssa KHATOON CHOWDRAIN 

[15 W. R., 296 


5. Mutta wife.—Mutta form of 
marriage,—Criminal Procedure Code (Act X of 
1872), 8. 536.—Shiah sect.—Under the law of the 
Shiah sect of Mahomedans a mutta wife is not enti- 
tiled to maintenance, but such a provision of the law 
does not interfere with the statutory right to main- 
tenance given by section 536 of the Code of Crimi- 
nal Procedure. IN THE MATTER OF THE PETITION 
oF Luppun Saurspa. Luppun Sanipa ov, KAMAR 
.Kupagz .1, L. R., 8 Cale, 786: 11 C. L. R., 237 


MAHOMEDAN LAW—MARRIAGE, 


See CASES UNDER MAHOMEDAN LAw—Ao- 
KNOWLEDGMENT. 


See MAHOMEDAN LAw—Dowenr. 
[l. L. R., 8 All, 149 
I. L. R., 1 All, 488, 506 
ILL. R., 4 AL, 205 
I. L. R., 2 All, 831 


1. Validity of marriage.— Reyui- 
sites for valid marriage.— Under the Shiah as well 
as the Sunni law, any connection between the sexes 
which is not sanctioned by some relation founded 
upon contract or upon slavery is denounced as “ zina, ”’ 
or fornication. Both schools prohibit sexual inter- 
course between a Mooslnah, 7.¢., a Mahomedan wo- 
man, and a man who is not of her religion. Accord. 
ing to the Shiah law, marriage must in all cases be 
lawful, except when there is error on the part of 
both or either of the parents. HimmoutT BaHADOoR 
o. SHAHEBZADI BEGUM : . 14 W. R., 125 


Affirining on review 8. C, SHAHEBZADI BEGUM v. 
HiMMuT BAHADOOR 
(12 W. R., 612:4B.L. B., A. C., 103 





2. ——_—_————_—————— Mikah marriage, 
—The nikah form of marriage is well known and 
established among Mahomedans. The issue of such a 
marriage is legitimate by Mahomedan law. MoNEBR- 
OODDEEN v. RAMDHUN BAJEEKUR 

[18 W. B., Cr., 38 


; Woman's right to 
choose husband.— Guardian.—Marriage without 
consent of father.—According to the doctrine of the 
Mussulman teacher, Abu Hanifa, a Mussulman female, 
after arriving at the age of puberty without heving 
been married by her father or guardian, becomes 
legally emancipated from all guardianship, and can 
select a husband without reference to the wishes of the 
father or guardian ; but according to the doctrine of 
Shafi, a virgin, whether before or after puberty, can- 
not give herself in marriage without the consent of her 
father. After attaining puberty a female of any one 
of the four sects can elect to belong to whichever of 
the other three sects she pleases, and the legality of 
her subsequent acts will be governed by the tenets of 
the Imam whose follower she may have become. A 
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MAHOMEDAN LAW — MARRIAGE, — 
Validity of marriage—continued. 


girl whose parents and family are followers of the 
school of Shafi, and who has arrived at puberty, and 
has not been married or betrothed by her father or 
guardian, can change her sect from that of Shati to 
that of Hanifa, so as to render valid a marriage sub- 
sequently entered into by her without the consent of 
her father. MunAMMAD IBRAHIM v. GULAM AHMED 

{2 Bom., 236 


4, ———_—_____—_———- Marriage of mi- 
nor.— Assent of wife after puberty.—A ceremony of 
marriage was performed between Mahomedan minors 
in the fazolee (nominal) form; the girl’s father 
being dead, and the marriage being contracted by her 
paternal grandmother. Thereafter the girl died, hav- 
ing uttained the age of puberty without ever meet- 
ing or communicating with her husband, and without 
ever expressing in any way assent to or dissent from 
the inarriage. Held that, by the law of the Shish 
sect which governed the case, the marriage, since 
the assent of the girl after attaining puberty was 
not shown, was imperfect from the want of the 
necessary ratification and could not create any rights 
or obligations, Though by the law of the Sunnis the 
option of dissent must be declared by the girl as soon 
as puberty is developed, yet by the doctrine of the 
Shiahs the matter ought to be propounded to her, 
sv that she may advisedly give or withhold her as- 
sent. MULKA JEHAN SAHIBA », MAHOMED Usu- 
TURRRE KHAN 

(L. R. 1, A., Sup. Vol, 192: 26 W. R., 26 


5. ——_——__——_————————_ Consent of pa- 
tents.—Inequality of parties.—Held that, under 
Mahomedan law the bride’s father can set aside the 
marrage on the ground of inequality between the 
parties tothe marriage if it had taken place without 
his consent, the consent of the bride’s mother and 
brother notwithstanding ; and that the bride herself 
is legally competent to refuse herself to her husband 
so long as her dowry remains unpaid. MOHUMDEK 
Beoum v. Barkam Kuan. . 1 Agra, 130 


8. —_—_—__—_————__ Infant.—Consent. 
—Apostate father.—The consent of the father was 
held not necessary to the marriage of a Mahomedan 
infant girl, he being an apostate from the Maho- 
medan faith; this being so, the consent of the mother 
was sufficient. IN THE MATTER OF MAHIN Bist 
[18 B. L. R., 160 


—_— Consent of mother. 
—Where the nearest guardian of 
cluded from giving his consent to the marriage of 
the minor, the marriage contracted by consent of 
the mother of the minor was held to be valid by Ma- 
homedan law. KALoo v. GURIBOLLAH 

{13 B. L. R., 163, note: 10 W. R., 12 


8, ——_—____—_————. Mutta form of mar- 
riage.— Repudiation.— Divorce.—The mutta form 
of marriage does not admit of repudiation under the 
law of the Shiah sect of Mahomedans. Qusere,— 
Whether the form of divorce called zihar may be 
exercised in the wutta form of marriage. Ty THE 


& minor was pre-- 
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MAHOMEDAN LAW — MARRIAGE — 
Validity of marriage—contiuued, 


MATTER OF TIE PETITION OF LuppUN SAHIBA. 
LuppunN SAHIBA oc. KAMAR KuDAR 
(I. L. R., 8 Cale., 7386: 11 C. L. R., 287 


9. ——_—_—_——- Presumption of marriage.— 
Cohabitation.— Presumption of legitimacy of off 
spring.—By the Mahomedan law continual cohabita- 
tion and acknowledgment of parentage is presump- 
tive evidence of marriage and legitimacy. H1ipayror- 
OOLLAH v. Ral JAN KHANUM 

{8 Moore’s I, A., 205 


S. C. Suums-oon-nissA Kuanum o. Rat Jan 
KWANUM  . : . OwW.R.,,P. C., 53 


10. ———____—__—_—_—_————_. Cohaabitation.— 
Acknowledgment of wife and of legitimacy of child- 
ren.—According to Mahomedan law, continued open 
cohabitation, accompanied by a declaration that the 
woman is the man’s wife, and that the children, the 
issue of the cohabitation, are his children, or by con- 
duct showing that he considers them to be so, is 
sufficient evidence from which to infer marriage. 
Kven where the cohabitation has been casual only, 
and there has been no acknowledgment of the woman 
as his wife, or the issue as his children, the fact of 
such cohabitation raises & presumption of marriage, 
and that the children are legitimate; but in such a 
case the presumption may be rebutted, Nawanun- 
Nissa v. FuzZooLooNIssA. NAWABUN 0. JUMEERUN 

[Marsh., 428 


8. C. FUZLOONNIS8A v, NAWABUNNISSA 
[2 Hay, 479 


a. —_—_—_—_—__————_———._ Cohabitation— 
According to Mahomedan law, cohabitation as hus- 
band and wife will raise a presumption of # marriage 
if the parties are Mahomedans, or persons between 
whom a valid marriage can be celebrated. Mono- 
WAR KHAN vo. ABDoOLLAH Kuan . 3 N, W., 177 


12, -____-- ———— Legitimacy, Proof 
of.— Cohabitution,—The mere residence of & woman 
in the house of a Mahomedan as a menial servant, 
and the circumstance that she had a son, do not raise 
the presumption of marriage or legitimacy of the 
son. Cohabitation means something more than mere 
residence in the aaine house, It should be shown 
that cohabitation continued, that children were born, 
and that the woman was treated as a wife, and lived 
as such, and not as a servant. KUREKMOONISSA v, 
ATTAOOLIAN . ° : : 2 Agra, 211 


13, ——_—_—__ _—_—_—_-—___———— Legitimacy— 
Cohabitation.—lf a child has been born to s father 
of a mother where there has been not @ mere casual 
concubinage, but. a more permanent connection, and 
where there is no insurmountable obstacle to a mar- 
riage, according to the Mahomedan law, the pre- 
suinption is in favour of such marriage having taken 
place, and the mother and child are entitled to inhe- 
rit, SHUMS-OON-NI8SSA KHANUM v. Rat JAN Kua- 
NUM ' ‘ ; ; 6 W.R., P. C., 62 


8 C. HIDAYUTOOLLAH v. Bat Jan KHANUM 
[3 Moore’s I, A., 205 
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14, ———_—- Cohabitation.— 
Legitimacy,—Though there is no evidence of the 
celebration of any marriage ceremony, still the fact 
of a woman having constantly lived as a married 
woman with her husband, and the faet of her child- 
ren having lived as legitimate children with their 
parents, make the case fall within the rule as to the 
presumption of marriage and legitimacy laid down 
by the Privy Council in Mahomed Bauker Hossein 
Khanv. Shurfoonnissa Begum, Moore's I. A., 136 ; 
and by the High Courtin Nawabunnissa v. Fuzool- 
oonissa, Marsh,, 228. ASIRUFFUNNISSA yv. AZEE- 
MUN Baropa KOooEty v, ASHRUFFUNNISSA 

[1 W. R., 17 





* 


15. Acknowledgment 
of wife.—The acknowledgment of a wife which the 
Mahomedan law requires as proof of marriage should 
be specific and detinite. The mere fact of a man 
keeping » woman within the purdal and treating her 
to outward semblance as a wife, does not necessarily, 
in the absence of express declaa ction and acknowledg- 
ment, constitute the fauctum of marriage. KaApar- 


WATH CIUOKERBUTTY v. DONZELLR 
[20 W. R., 352 





16, ————__—_- In a suit by 4. 
for possession of property which belonged to her 
uncle B., the defendants C. and 2. each alleged 
herself to be the wife of B., and cach said that the 
other was his concubine, C. also set up a will in her 
favour by #2. C. admitted that she had been once 
BJ« concubine, but alleged that she had been sub- 
sequently married to B. The evidence was conflict- 
ing, and the Courts below pronounced against both 
the marriages and also against the will. C. alone 
appealed to the Privy Council, who held that lapse 
of time and propriety of conduct, and the enjoyment 
of confidence, with powers of management reposed in 
her, are not sufficient to raise the presumption that 
A, was vu lawful wife. JaRfuToon ButToor v. Hos- 
SEINEX BeauM . p - 10 W. R., P.C.,10 

[11 Moore’s I. A. 194 


17, ————_—_—__— Cvlebration of 
pregnancy and of birth of son.—The ceclebration of 
the seventh month of pregnancy, and the celebration 
of the birth of the son, are sufficient to prove the 
marriage and legitimacy of the son. Wisk r. SuUN- 
DULOONISSA CHOWDHRANEE . 7 W.R., P.C., 13 

fll Moore’s I. A., 177 


18. Acknowledgment 
of wife.—An oquivocal expression in a document exe- 
cuted by a Mahomedan which might be applicable 
to the ladics in respect to whom it is used, whether 
they were wives or not, cannot be considered such 
an express recognition of their being wives as to 
establish their claims as such to a share in the estate 
on his decease, Where a lady has cohabited with a 
Mahomedan for years and has had a child by him 
who has been openly acknowledged and treated by 
him as his lawful son, although there may be no 
ovidence of the actual fact of marriage, the Court 
is justified in presuming a marriage. MAMATALA 
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BIBRE v. AHMED HALERMOOZOOMAN. CURREEMUN- 
Nissa BEGUM v. AHMED HALEEMOOZOOMAN 
[10 C. L. R., 203 


19. - Re-marriage, Pre- 
sumption of legality of.—In a suit by a Mahomedan 
to compel the defendant to rejoin him as his wife, o 
mere declaration by the defendant in a Inortgage- 
deed executed by her, that she was the wife of the 
plaintiff, would not be evidence of the removal of 
the legal inmpediment to the re-marriage created by 
the divorce; neither can a presimption be drawn 
from the fact of the re-marriage that the impedi- 
ment had been removed and that the defendant 





" had again become lawful wife to the plaintiff after 


remarriage, AKHTAROONNISSA v. SHARIUTOOLLAL 
CHOWDHREY ; ‘ ‘ . TW.R,, 268 


MAHOMEDAN LAW—MUSZJID. 


; Constitution of musjid.—Two essen- 
tial conditions to the constitution of a musjid are 
requisite : first, that the site must be publicly appro- 
priated to the purpose of a musjid; secondly, that 
publie prayer should be performed in it. Held, in a 
suit to establish a right to repair and endow a 
mosque, that under the circumstances the condition 
had not been fulfilled, and therefore the suit: should 
fail. YAxoos AuI v, Lucumun Dass.6N, W., 80 


MAHOMEDAN LAW—PRE-EMPTION, 





Col. 
1. Riaur or Pre-emMrrion . : . 370-4 
(a) GENERALLY. : . . 3704 
(6) Co-SHARERS . : ‘ . 3711 
y; PRE-EMPTION IN TOWNS . . 3716 
d) Morta@aars , ° F » 3716 
(e) Watver or Riaur or Rerusar 
TO PURCHASE ; , . 3717 
2. PRE-REMPTION AS TO PORTION OF Pro- 
PERTY : ‘ ‘ . 3719 
8. CEREMONIES . : ; . 8721 
4 MIsceLLanrkous CASES. 5 . 3427 


1, RIGHT OF PRE-EMPTION, 


(a) GENERALLY. 
Ls Origin of right.—LZaw or cus- 


tom.— Cessation of vight.—The right of pre-emption 
arises from a rule of law by which the owner of the 
land is bound ; and it exists no longer if there ceases 
to be an owner who is bound by the law either as a 
Mahomedan or by custom. Bygsnatu Prrsfap o. 
KopriLmMon Sinan ‘ ‘ 24 W. R., 95 


2. Requisites for right.— Extin- 
guishment of vendor's right.—Incomplete sale.— 
Right of pre-emption.—In a suit claiming a right to 
pre-emption, where it was found as a fact that the 
sale had not been completed, and that there had not 
been cessation of the vendor’s right, it was held that, 
whether under the ordinary principles which relate to 
contracts of sale, or under the principles of Maho. 
medan law, no right could arise in favour of the pre- 
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—continued. 

1. RIGHT OF PRE-EMPTION—continued, 
(a) GENERALLY—continued, 

Requisites for right—continued. 


emptor. The privilege of shuffa refers to cases in 
which the sale has been actually completed by the 
extinction of the rights of the vendor. LADUN v. 
Burro Ram. : : 8 W. R., 255 


3... _ Ectinguishment of 
vendor’s right.--Under Mahomedan law, the right of 
pre-emption does not arise until the seller’s right of 
property has been completely extinguished, SoonpuR 
KoorEk v, LALLA RvuGuoopur DYAL 

[10 W. R., 246 


Bresna ALI v, TOFEE ALI 20 W. R., 216 


-——_——_— ——————-———-  Sales.—Lerses in 
perpetuity. —Under the Mahomedan iaw, the right of 
pre-emption applies to sales only, and cannot be 
enforced with reference to leases in perpetuity like a 
mokurrari, Which (however small the reserved rent) 
are not sales and in which there is no “ milkyut”’ or 
ownership on the part of the shuffa or pre-emption, 
Ram Go.LaM SINGH v, NURSING SANOY 

[25 W. R., 43 


5, -———_____————-- Bond fide sale.— 
There is no right of pre-emption where there has not 
been a real bond fide sale according to the Maho- 
medan law.  Mouno Binge vo. Juagurnatin Cuow- 
DHKY ° : ‘ : . 2W.R., 78 


86, -——_———————— Sale.—Transfer in 
nature of gift.—A transfer without money or other 
consideration, and which is in fact a pift, is held not 
to be aw sale to which the right of pre-emption at- 
taches, AMEER ALL v. Pearun .W. R., 1864, 239 


7. Proof of right on 
private sale— Auction sale— Held that ina case of 
private sale the right of pre-emption must be based 
on usage or contract, and that an instance of pre- 
emption in an auction sale is not sufficient. BHA 
Koonwak v. Zanoor ALL. . 1 Agra, 258 


8. Exercise of right.— Re-sale.— 
Claim afler waiver upon incompleted sale.—The 
right of pre-emption, according to the Mahomedan 
law, may be exercised upon a re-sale of the property, 
after a previous sale which has fallen through, and 
with respect to which no claim of pre-emption was 
made, BuUSUNT KOOMAREE v. KALI PERSAD SINGH 

[Marsh., 11: 1 Hay, 32 





8. ——_——__ ——__—————— Property sold in 
execution of decree.—Right of judgment-debtor.— 
The right of pre-emption cannot be exercised by a 
judgment-creditor in respect of the sale of property 
in execution of his decree. NUZMOODEEN tv. KANYE 
JHA ; é . Marsh., 555: 2 Hay, 651 


10. ——— Sale by public 
auction.—Opportunity to bid.—When property is 
sold by public auction at a sale in execution of a 
decree, and the neighbour or partner has the same 
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—continued, 

1. RIGHT OF PRE-EMPTION—continued. 
(a) GQUNERLALLY—continued, 

Exercise of right—continued. 


opportunity to bid for the property as other parties 

present in Court, the law of pre-emption does not. 

apply. AnprL Jauun vo. Kunzat CHANDRA Grose 
[1 B. L. R., A. C., 105; 10 W. R., 165 


1, ————____—_- Repudiation of 
sale by seller or buyer.—As, according to Maho- 
medan law, when cither the seller or buyer repudiates 
the sale, there ean be no sale, so neither ean there be 
any right of pre-emption in such a case, OsnEOO- 


NissA Buaum v. Rustum Al , W. R., 1864, 219 


12. —-————- Exercise of pre-emption.— 
Kffect of allowing pre-emption.—Conditions of pre- 
emption.-—JTeld that the right of pre-emption, when 
once allowed and exercised by the prescmptor, cannot 
be disputed at subsequent occasions of sale, and that 
neither manhood, puberty, justice, or respectability 
of character, are conditions of pre-emption uuder the 
Mahomedan law. Punna v. Juggur Narn 


(1 Agra, 236 

Nor is indebtedness of the preeemptor, RAM 
KNELAWAN Rat v. Ssitva Dass . 2 Agra, 76 
13. Evidence of right.—Suit to 


enforce right.—In a suit to enforce a right of pre- 
emption, where there is other evidence, and the 
Court can come to a distinet finding upon it, it is 
not incuinbent on the Court to put the purchaser 
upon his oath. Ifunsras Singur», Rasu BeWAREB 
Sinan : ‘ ‘ 5 . TW.R, 2U 


HuNsRAJ SINGH v. Citoka SInau 
(7 W. R., 486 





14. —— Deetsion on evi- 
dence.— Where evidence is gone into, the Court must 
decide according to the view it takes of the evidence, 
any preference which may be piven to the evidence 
for the person claming the right of pre-emption 
being given only in the event of the evidence being 








very cvenly balanced. HUNskAg Singu v. Rasit 
BeEMAREE Sinan, : : . 7 W.R., 211 
15. —- Nature of pre- 


emplion,-—-Giound for allowing vight.—TVhe right 
of pre-emption is not matter of title to property, but 
is rather a right to the benefit: of a contract; and 
when a claim is advanced on such a right it must be 
shown that defendant is bound to concede the claim 
either by law or by some custom to which the class 
of which he is a member is subject on grounds of 
justice, equity, and good conscience. Monesn LAL 
v. CHRISTIAN . : ‘ . SW. RB. 446 


18. ——-————— Nature of right. 
— Onur prohandi.—Vhe right of pre-emption is not 
one which attaches to property, and the obligation it 
implies may be limited to the residents of a district 
or toa family, or to any par ticular class of persons, 
it being for the claimant in each cause to show that it 
attaches to the defendant. AxkHOY Kam SuUAHAJEB 
v. Ram Kant Roy. j . 165 W. R., 223 
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—continued, 
1. RIGHT OF PRE-EMPTION—continued. 
(a4) GENERALLY — continued, 


17. Applicability of right.— Na- 
ture and extension of riyht.—The right to pre-emption 
is very special in its character, and is founded on the 
supposed necessitics of a Mahomedan family arising 
out of their minute subdivision of ancestral proper- 
ty; and as the result of its exercise is generally ad- 
verse to public interest, it will not be recognised by 
the High Court beyond the limits to which those 
necessities have been judicially decided td extend. 
Nousgvut Keza v. UMBUL Kye BIBRE 

(8 W. R., 308 


18. Proof of exist- 
ence of custom of pre-emption.—Held that a soli- 
tary case or two is not sufficient to prove the custom 
of pre-emption in a locality where the privilege is not 
binding upon the parties by positive law. BENARSEE 
Doss v. Poon Cuunp : . 1 Agra, 243 


19. -—--—- Decisions as to 
prevalence of custom.—In Inder Narain Chowdhry v. 
Mahomed Nazirooddeen, 1 W. B., 234, the Court 
only meant to say that it could not be held upon de- 
cisions that were in conflict with other decisions of 
the same district, that the custom of pre-emption pre- 
vailed there ; it did not say that when there were de- 
cisions tending the same way, that that would not be 
satisfactory proof of the fact. KopRUTOOLLAH ». 
MouUREE Suaua ; ‘ . 9 W. R., 587 


20. Hindus.—Local 
custom.— Sale to a stranger.—The right of pre-emp- 
tion, when it exists among Hindus, is a matter of con- 
tract or custom agreed to by the members of a village 
or community. Such a custom is not properly de- 
scribed as attached to the land, and as soon as any 
members of a Hindu community, who have agreed to 
be governed by it, sell to any one who is a stranger 
to the agreement, the land is no longer subject to pre- 
emption. Hira ov. KALLu 

[t. L. R., 7 All, 916 


21, ——_—_—___—_——__————__ Hiindus.— Usage 
and custom.—Unless a prescriptive usage and local 
custom be clearly established, a Hindu defendant 
is not bound by the Mahomedan law in a case in 
which a Mahomedan seeks to enforce his right of 

reemption, SHERAS ALI CHOWDHRY 0. RaMJaNn 


IBEBE 
(8 W. R., 204: 2 Ind. Jur. N. 8., 249 


HuBEEBUL Hossk1n vo. Latta Dewker NunpUN 
W.R., 1864, 75 


22. Hinde pur- 
chaser.—A claim for pre-emption under the Maho- 
medan law cannot be maintained against a Hindu 
urchaser, Motr CHAND o. ManomEp Hossgin 
HAN ; . ‘ . . TN. W., 147 


CHUNDO vo. ALIMOODDEEN . ON. W., 28 
(Ss. C. Agra, F. B, Ed. 1874, 305 


$$ -—_____ —_—— Hindu pur- 
chaser.— Muhomedun vendor aad co-sharer.— ler 

















—continned, 

1. RIGHT OF PRE.-EM PTION—continued. 
(@) GBNERALLY—continued. 

Applicability of right—continued. 


Pracooxk, C. J., and KEMP and MitrsEr, JJ.—A 
Hindu purchaser is not bound by the Mahomedan 
law of pre-emption in favour of a Mahomedan copart- 
ner, although he purchased from one of several Maho- 
medan coparceners; nor is he bound by the Maho- 
medan law of pre-emption on the ground of vicinage. 
A right of pre-emption in a Mahomedan does not de- 
pend on any defect of title on the part of his Maho- 
medan copartner to sell except subject to the right 
of pre-emption, but upon a rule of Mahomedan law, 
which is not binding on the Court, nor on any pur- 
chaser other than a Mahomedan. Per NonMAn and 
MACPHERSON, JJ. (dissentientes)—Wherever a 
Mahomedan co-sharer or neighbour has a right of 
pre-emption, and his property is sold by his neighbour 
or co-sharer, also a Mussulman, his right is not de- 
feuted by the mere fact that the purchaser is a 
Hindu. KUDRATULLA v. MAHINI MOHUN SHARA, 
Sayama Kumar Roy »v. JAN MAHOMED. FARMAN 
Kuan v. BoaratT CHANDRA SHAHA CHOoWDRY. 
(4B. L. R., F. B., 184:13 W. R., F. B, 21 


24, ——— — ———____——_ indu vendor.— 
Right to enforce pre-emption.— Held (Stuart, C. J., 
and Pearson, J., dissenting) that where the vendor 
is @ Hindu a suit toenforee a right of pre-emption 
founded upon Mahomedan law is not maintainable. 
Chundo v. Alim-ood-deen, 6 N. W., 28, overruled. 
Purno Singh v. Hurry Churn Surmah, 10 B. L. R., 
117, followed. Dwarxa Doss v. Husain Baksu 

[lL L. R., 1 AlL, 564 





25. Hindu pur- 
chaser.— Muhomedan vendor and pre-emptor.— Act 
VI of 1871 (Bengal Civil Courts Act), s. 24.—“ Re- 
ligious usage or institution.” —“ Parties.’—Held, by 
the Full Bench, that, in a case of pre-emption, where 
the pre-emptor and the vendor are Mahomedans, and 
the vendee a non-Mahomedan, the Mahomedan law 
is to be applied to the matter, in advertence to 
the terms of section 24 of the Bengal Civil Courts 
Act (VI of 1871). Kudratulla v. Mahini Mohan 
Shaha, 4 B. L. R., F. B., 134, dissented from. Per 
PETHERAM, C. J., and OLDFIELD, J., that, by the 
provisions of section 24 of the Bengal Civil Courts 
Act, the Court was not bound to administer the 
Mahomedan law in claims for pre-emption; but 
that, on grounds of equity, that law had always been 
administered in respect of such claims ag between 
Muhomedans, and it would not be oquitable that 
persons who were not Mahomedans, but who had 
dealt with Mahomedans in respect of property, 
knowing the conditions and obligations under which 
the property was held, should, merely by reason 
that they were not themselves subject to the Muho- 
medan law, be permitted to evade those conditions 
and obligations. Per Manmoop, J., that by a liberal 
construction, the rule of the Mahomedan law as to 
pre-emption is a “religious usage or institution ” 
within the meaning of section 24 uf the Bengal Civil 
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—continued. 
1, RIGHT OF PRE-EMPTION —continued. 
(a) GENERALLY—confinued, 
Applicability of right—contixued. 


Courts Act, and, as such, is binding on the Courts. 
Also per MAuMOOD, J., that the word “ parties,” 
as used in section 24 of the Bengal Civil Courts Act, 
does not mean the parties to an action, but must be 
interpreted with reference to the inception of the 
right to be adjudicated upon. Also per MANMOOD, 
J.—The right of pre-emption is not a right of 
“ re-purckase”’ cither from the vendor or from the 
vendee, involving any new contract of sale; but it is 
simply a right of substitution, entitling the pre-emp- 
tor, by reason of a legal incident to which the sale 
itself was subject, to stand in the shoes of the vendee 
in respect of all the rights and obligations arising 
from the sale under which he has derived his title. 
The history and nature of the right of pre-emption 
discussed by MAHMOOD, J. Shumsh-ool-nissa v. Zuhra 
Ribi, 6 N. W., 2; Chunda v. Alim-ood-deen, 6 N. 
W., 28 ; Ibrahim Saib v. Muni Mir Uddin, 6 Mad., 
26; Moti Chand v. Mahumed Hossein Khan, 7 N. 
W., 147; and Dwurka Das v. Husain Bakhsh, I. L. 
R., 1 All., 564, referred to. Goninp DAYAL ». 


INAYATULLABH. BrRiJ Mowan LA, vr. Aspurt HAsan 
Kuyan s. é i _2.L. R. 7 All, 775 
26. Hindus.—Cus- 





tom prevailing among Hindus.— Obligation to fulfil 
conditions.—Where the custom of pre-emption pre- 
vails among Hindus, it does not necessarily follow that 
the person claiming pre-emption must fulfil all the 
conditions of the Mahomedan law regarding pre-emp- 
tion. It should be determined whether the custom is 
a custom under which it is inewmbent upon hin to 


fulfil those conditions. Jai Kuag v. Heena Lan 
[7 N. W., 1 


27. —_—_—_—_—_—_—_—_———— linda _ vendor 
and purchaser.— Mahomedan pre-emplor.— Talab- 
t-ishtihad.”’—Invocation of witnesses —A Maho- 
medan sued to enforce a right of pre-emption in 
respect of a sale between Hindus, founding such right 
on local custom. The formality of * ishtihad,” or 
express invocation of witnesses, required by the 
Mahomedan law of pre-emption, was not one of 
the incidents of such custom. J/e/d that the circum- 
stance that the plaintiff was a Mahomedan did not 
preclude him from claiming to enforce such right 
against the defendants, who were Hindus ; and that the 
formality of “ishtihad”’ not being one of the inci- 
dents of such custom, it was not necessary that the 
plaintiff should have observed that formality as a 
condition precedent to the enforcement of such 
right. Fakir Rawot v. Emam Baksh, B. L. R., Sup. 
Vol., 85; Bkhodo Mahomed v. Radha Churn Bolia, 
13 W. R., 332, referred to, Kudratulla vy. Mahini 
Mohan Shaha, 4 B. L. R., F. B., 184; and Dwarka 
Das vy. Husain Bakhsh, I. 1. R., 1 All., 664, distin- 
guished. Chowdree Brij Lalv. Goor Sahai, Rul. 
June- Dec. 1867, p 129; and Jai Kuar v. Heera 
Lal, 7 N. W., 1, followed. Zamir Husa vo. DAvLat 
Ram ; . -2LL. R., 5 All, 110 
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—continued, 
1. RIGHT OF PRE-EMPTION—conttnued. 
(a) GENERALLY—continued. 


Applicability of right —contianed. 

28. ——~ Hindus.— Pro- 
nixce of Behar.—The custom of pre-emption has 
been recognised among Hindus in the province of 


Behar, Joy Kokr v. SurooP NARAIN THAKOOR 
[W. R., 1864, 2569 


29, —____-—____- Hindus,— Pro- 
vince of Rekar.—A native of Lower Bengal seching 
his fortune in Behar would not. be bound by the rule 
of Mahomedan law of pre-emption if nothing were 
shown to the contrary. BYJINATH PKRSHAD 9. Ko- 
PILMON SINGH . M . . 24 W.R., 05 


30. Hindus.— Pro- 
vince of Behar.—There is no judicial finding to the 
effect that the custom of pre-emption is recoguised 
among the Hindus of the province of Behar. It is 
doubtful whether, even under Mahomedan law, the 
owners of two adjacent lakhiraj estates, wholly un- 
connected with one another, conld either of them 
claim a right of pre-emption on the ground of vicin- 
age. No such right of pre-emption on the ground 
of the mere vicinage has been known to exist among 
Hindus. Kantrram v. Wor Sanu 


(2 B.L. R., A. C., 380: 11 W. R., 251 


31. ——_——_—_—__——_——————-_ lindus.— Pro- 
vince of Behar.—Custom.—A right or custo of 
pre-emption is recognised as prevailing among 
Hindus in Behar and some other provinces of 
Western India. In districts where its existence hus 
not been judicially noticed, the custom will be 
matter to be proved ; such custom, when it exists, 
must be presumed to be founded on and co-extensive 
with the Mahoinedan law upon thet subject, anless 
the contrary be shown. The Court may, as between 
Hindus, adininister a modification of that Jaw as to 
the circumstances under which the right) may be 
claimed, where it is shown that the custom in that 
respect does not go the whole length of the Maho- 
medan law of pre-emption; but the assertion of the 
right by suit must always be preceded Ly an 
observance of the preliminary forms prescribed in 
Mahomedan law. Fakir Rawor or, EMAMBAKSH 


|B. L. R., Sup. Vol., 35: W. R., F. B., 143 


RAMDULAR Misser vo. JHUMACK LAr MIsser 
(8B. L. R., 456 :17 W. R., 266 


RaMGcrTy SURMA v. KAsl CHUNDER ScRMA 
[W. R., 1864, 317 


SHEOJUTTUN Roy v. ANWAR ALI 
(13 Ww. R., 189 


32. Christians in 
Bhaugu!pore.—The custom of pre-emption, as appli- 
cable to Christians in Bhaugulpore, must be proved 
on the same principle as has been applied to Hiudus 
in Behar. MouesHeR LALL v, CHRISTIAN 

(6 W. R., 250 


33. —— Huropeans.— 
District af Cachar.—The right of pre-emption 


6c 
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—continued. 

1, RIGHT OF PRE-EM PTION—ocontinued. 
(2) GENKRALLY—continued. 

Applicability of right—continued. 


nriscs from a rule of law by which the owner of 
the Jand is bound. It is essential that the vendor 
should be subject to the rule of law. Therefore, 
where the vendor of certain land situate in Cachar 
was a European, the Court licld that there was 
no right of pre-emption. Poorno Sinau v. Huk- 
ERYCHUBN SULMANH 

[10 B, L. R., 117: 18 W. R., 440 


34. ————— Hindus. — Chit- 
tagong.—Conflicting decisions of the Subordinate 
Courts held not to prove that the custom of the 
right of pre-emption under the Mahomedan law pre- 
vails among the Hindus of Chittagong, InpER 
NARAIN CHOWDHEY v. MANOMED NAZIROODDEEN 
{1 W. R., 234 


S. C. on review, whero the Judges differed, 
NAZIROODDEEN KuAN ve. INDER NARAIN CHOW- 
DHKY e ° e e e 5 WwW. R,, 237 


385. ——_______-_———- indus of Guja- 
rat. —'The existence of a local custom as to the right 
of pre-emption mnong the Hindus of Gujarat recog- 
nised, Such a custom, where it exists, is regulated 
by the rules and restrictions of the Mahomedan law, 
GORDHANDAS GIRDNAKRBILAL ©. PRANKOR 

(6 Bom., A. C., 268 








38. ——--_———_ Hindus.— Law 
dx Jessore.— Qucere,—Whether the law of pre-emp- 
tion extends to transactions as between Hindus in 


Jessore. Mapnuuap CHuunver Narn Biswas +. 
TAMEE BEWAL . ; ; 5 W. R., 278 
37. -—————— Presidency of 





Madras.—Vhe Mahomedan doctrine of pre-emption 
is not law in the Madras Presidency. [pani 
Sars vo. Munrt Mis UvIn Sala 6 Mad, 26 


Nor in Sylhet. JAMEELAH KMATOON ©. Pagui 
Ram 1 W. R., 261 


Quare,—Whether in Tipperah, Dewan Munar 
Auli v, ASHUROUDDREN MAanOMED 
(5 W. R., 270 


(b) Co-SMARERS. 


38. Right of tenant.—The Maho- 
medan law nowhere recognises the right of pre-emp- 
tion in favour of a mere tenant upon the land. Goo- 
MAN Sinan vc. TRIPOOL SINGH 8 W. R., 437 


38. Right of shareholder.— 
Effect of private partition on right of pre-emption. — 
According to Mahomedan law, a shareholder in the 
property sold has the first or strongest right of pre- 
emption. A private partition, though not sanctioned 
by official authority, if full and final as among 
the parties to it, will have the sume effect as the 
most formal partition on the right of pre-emption. 
Gora Sai ¢. OsoopuRA Persuap . 3 W. R., 47 
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1, RIGHT OF PRE-EMPTION—continued. 
(4) Co-Snax“Rs—continued. 
Right of shareholder—continued. 
40. Right of co- 
sharer in part of estate sold.—When part of an 
estate is sold in execution of a decree, a co-sharer in the 


estate is a partner in the thing actually sold, and ac- 
cording to Mahomedan law is entitled to the right of 





pre-emption. IMAMOODDEEN SOWDAGUR v. ABDOOL 
SoBHAN . 4 : : ‘ 5 N. W.,170 
4l. Shiah law.— Case 





in which more than two partners.— Under Shiah law 
the authorities leave the point doubtful whether there 
can be any right of pre-emption in respect of pro- 
perty where there are more than two partners, but 
the Court held iu accordance with the practice of the 
Courts in which no claim for pre-emption had ever 
been defeated on that ground. DAMI ». ASHOOHA 
BEBEE , ‘ : ‘ ‘ 2 N. W., 360 


42. Equality of 
rights.—Where there is a plurality of persons entitled 
to the privilege of pre-emption, the right of all is 
equal without reference to the extent of their shares 
in the property. Mouwaras SInaH o. LALLA BHRE- 
cuuk LALL ; : ; 3 'W.R., 71 


43. ———— Claim by one 
sharer.—Under the Sunni law the right of pre-emp- 
tion may be exercised by one or more of a plurality of 
co-sharers, Nunbo PErsnap THAKUR v. GOPAL 
THAKUR . ‘ : I. L. R., 10 Culc., 1008 


44, —______—____—— Owner of sepa- 
rated share of estate.—Shafee khalit.—The pro- 
prietor of a divided one-anna share in a four-anna 
share of an estate is not entitled to a right of 
pre-emption as a Shafee khalit in the remaining 
three-anna share. Qua@re,—Whether, if there re- 
mained any adjoining ground in which the com- 
munity of interest still continued since the s@paration, 
he would be entitled in right of vicinage to pre-emp- 
tion, the point not being allowed to be taken.  Ma- 
HADEO SINGH vy. ZITANNISSA 

(7 B.L. R., 45, note: 11 W. R., 169 


45. —_—__-———- Sharers in ap- 
pendages, and in body of estate. — A sharer in the ap- 
pendages has not an equal right to pre-emption with 
a sharer in the body of the estate. GoLaM ALI 
Kuan v, AGURJEET Roy . 17 W. R., 343 


46. —___—_____--—_—— Ulefined share. 
—Fh order to establish a right of pre-emption on the 
part of a sharer, it is not necessary that the property 
sold should be actually separated or defined. Gospinp 
CHUNDER Goorto v, Ras KISHORE SEIN 

(14 W. R., 365 


47, —_____—_-—— Khalit.—Sharik. 
— Partition, Effect of, as to pre-emption.—The word 
‘“‘khalit ”’ is not improperly nsed in a plaint in a pre- 
emption suit to designate a sharik or partner in the 
substance of a thing; and if it is not clear whether 
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— continued. 
1. RIGHT OF PRE-EMPTION--contrtaued, 
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Right of shareholder —continued. 


the plaintiff claimed pre-emption as khalit or sharik, 
it nay be shown by express words or it nay be infer- 
red from the written statement whether the plaintiff 
claimed on the one or on the other ground. © Where 
the intention of the co-proprietors of an estate is, to 
make a complete butwara of the whole, but an incon- 
siderable part is by oversight or accident left out of 
the division, that will not have the effect of giving 
one co-proprietor a claim of pre-emption on the sale 
to a stranger by another co-proprietor of his share or 
division of the estate. Seneble,— Where an integral 
portion or property, as a wall, is left purposely joint 
and undivided, the community of interest continues. 
LaLa PxaG Derr o, Banpi Hossxin 

(7B. L. B., 42 


S.C. LALLA Puritaa Durr v. Bunpen Hosskin 
[15 W. R., 225 


and on review, BuNDEY Hosstin ». LALLA PuRiaAG 
Dorr : P ; 16 W. R., 110 


48, ————___—_—__—_—_——_—_ Co-partners.— 
Partners between whom there has been sepuration.— 
In a suit. to recover by right of pre-emption, on the 
ground that plaintiff was in the position of a co- 
partner in the property to be sold, notwithstanding 
wv private separation having taken place between the 
shareholders, inasmuch as he was still liable for 
arrears of Goverment revenue, and might still apply 
fora public butwara,— //e/d that, as plaintiff had di- 
vided off his own share by regular inetes and bounds, 
and made himself in every respeet independent. of his 
co-partners so far as lay in his power to do so, he had 
by his own act deprived innself of any advantage 
which the law might have given him under different 
circumstances. By Nata SINGH ov. Doony Man- 
TOON : ‘ : : . 11 W. R., 215 


49, —_—_____——— The term “sharik” 
cannot be restricted to cases in which the parties 
enjoy the properties jointly. In the contemplation 
of Mahomedan law those who occupy other houses in 
the same mansion are regarded as partners together 
with the person the sale of whose share in a house 
vives rise to the question of pre-emption. CuRrkEB- 
VOLLAH Kuan v, KewboL LALL MITTER 

(13 W. R., 124 


50. —————_—_—_—__———————-_ Right against 
coparcener.— No right of pre-emption can exist as 
uguinst a coparcener. MOHESHEE LALL ». CHRIS- 


——ee 





TIAN . : : . 6 W.R., 250 
51 Coparceners.— 


There is no rule of Mahomedan law giving one ¢co- 
parcener any right of pre-einption where another 
coparcener is the purchaser, Latuba Nowsvur 
LaLu vo. LALLA JEWAN LALL 

[1. L, R., 4 Cale., 881: 2 C. L. R., 319 





52. —___-—___——— Joint purchase hy 
co-sharers und stranger.—Pre-emptor not compelled 


II! 


—continued. 

1. RIGHT OF PRE-EMPTION—cualinued. 
(b) Co-SHARERS—conti nued. 

Right of shareholder—continued. 


to pre-empt share purchased by co-sharers.—If # co- 
sharer associates a stranger with him in the purchase 
of a share, another co-sharer is entitled to pre-empt 
the whole of the property sold, but it is not obliga- 
tory upon him to impeach the sale, so far as the co- 
sharer vendee is concerned, HAtsAs v, KANHYA 


[I L.R, 7 All, 118 


53, ——_—_—_—__—_—___———__ Shareholder or 
neighbour.—The Mahomedan law of pre-emption was 
never intended to apply to a case in which the pur- 
chaser is not a stranger, but one who is alremdly either 
& sharcholder or a neighbour, TREKA DitaAREER 
Sinau v. Mowvur SINGH. 7 W. R., 260 


54. ——$-—— Sale of share in 
zemindart,— Vicinage.—A right of pre-emption at- 
taches to the sale of the share of the zemindari in 
the case of a co-sharer, though it may not attach on 
the ground of vicmage. Akuwoy Ram SilaAnagre 
wo Ram Kant Roy, : . 156 W.R., 228 


55. ———— Coparcener or 
neighbour.—A. copurcener has a higher right of pre- 
emption than a neighbour, and there is nothing in the 
Mahomedan law to prevent his enforcing his right 
when the purchaser happens to be a neighbour. 
Hur Dyat Sincu v. HeEna Laut . 16 W. R., 107 


56. Preferential right. 
—Krtent of shares.—Oue of two joint sharers hus no 
preferential title to the right of pre-emption in his 
capacity of neighbour, but is equally entitled with 
Lis co-sharer to the privilege of pre-emption, without 
regard to the extent of their shares. Rosnun Ma- 
HOMED v. MAHOMED KULEKM . TW.R. 160 


57, Vicinage.— Right of partner to 
pre-emption on sale of villages or lurge eatates,—~ 
According to the Mahomedau law, a partner has a 
right of pre-emption in villages or lage estates. 
But a neighbour cannot claim such a right on the 
ground of vicinage. IN THE MATTER OF THE PRTI- 
TION OF CHATTERNATH JHA alias JHINGHA JHA. 
MAHOMED HOsKEIN v. MOHSIN ALI 

(6B. L. R41: 14 W. R., FB. 1 


MAHOMED Hossein v. Monsun ALI 
[14 W. R., 366 


5B. Adjacent plote 
of land.—Quere,—Whiether, 28 between owners of 
adjacent plots of land, pre-emption can exist by right 
of vicinage. Ninpot MUNTOON »v. Deer Koonwan 
[8 W. R., 2 


59. ————- Equal right of 
pre-emption in two persons.—Where two persons 
have by vicinage an equal right of pre-emption, the 
property is to be decreed to them in halves, on pay- 
ment of their respective moieties of the purchase- 
money. KHEM KURUN 0. SeeTa RAM 

[2 N. W., 267 


6c2 
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1. RIGHT OF PRE-EM PTION—continued, 
(4) Co-SHAREES—continued. 

Vicinage—continued, 

60. ——_——__—______—_——————- Ownershin— 
Mere possession gives no “ huk shuffa ” according to 
Mahomedan law: there must be ownership (mileck) 
in the contiguous land, the onus being on the plaintiff 


to prove ownership. BEHAREE Ram v. SHOOBIUDRA 
[9 W.R., 455 


61. ——_——_——$——————————_—_——_ Bouse on land.— 


Sepurate ownership.—The owner of land is not en-. 


titled by Mahomedan law to pre-emption of a houso 
standing thereon where his property in the land ig 
wholly scparute and distinct from the property in 
the house which belongs to another person with 
whom the owner has nothing in common. Prr- 
BUADI LAL v. lusHAD ALI. ; 2N. W.,100 


62. ——___—______——_- Large estates.— 
Small holdings.—Mutual convenience.—A claim to 
rights of preeemption on the ground of vicinage alone 
will not lie in the case of large estates, but only 
when either houses or small holdings of land make 
parties such near neighbours as to give a claim on 
the yround of convenience and mutual service. Eys- 
NASH KoOoER v. AMJUD ALLY . 2AW.R.,, 261 


63. Large estates.— 
Partners.—The Mahomedan law of pre-emption on 
the score of vicinage applies only to houses or small 
plots of land, and not to large estates, or to a claim 
based on partnership when it is in proof that a 
separation of the estate has been effected. CHow- 
puRY JooGUL KisHORE SINGH v. PoocHa Sinan 

[8 W. R., 413 


64. Parcels of land. 
—Lntire estate.—The right of pre-emption on the 
ground of vicinage is limited to parcels of land and 
houses, and does not extend to the purchuse of an en- 
tire estate, oven though it be entirely surrounded by 
the lands of the would-be pre-emptor. ABDUL AZIM 
vo. KHONDKAR HAMED ALI 

(2B. LR. A. C., 63; 10 W. R., 356 


: Large or small estates.— 
The right of a shareholder to pre-emption exists 
whether the parcel of land sold, and in respect of 
which the claim is made, be large or small. JEHAN- 
Gin BaxsH v. LALA BHIKARI LALL 

{6 B. L. R., 42, note 


. JAHANGEER BuKSH v. BHICKARBE LALL 
{1 Ww, R,, 71 
S. C. affirmed on review. IN THE MATTER OF THE 
PETITION OF JEHANGIR BAKSH 
(7B. L. KR. 24:11 W. R., 480 
Manatas SINGH v. RAMTAHAL MISSER 
(6 B. L. R., 48, note: 10 W. R., 314 


66. Agricultural estates.—Part- 
nera.—-Pre-emption extends to agricultural estates 
and is not merely confined to urban properties or 

















—continued, 
1. RIGHT OF PRE-EMPTION—continued. 
(6) Co-8SHARERS—continued, 
Agricultural estates—continued. 


small plots. Where there are several properties to 
which a common appurtenance in the shape of an 
undivided plot of land, a few trees and tanks, is 
attached, partners in the appurtenance can claim pre- 
emption in respect of the properties. Kaxkim Boks 
wv. KAMB-UD-DKEN AHMAD . 2 N. W., 377 


(c) PRE-EMPTION IN TOWNS. 


67. ——_—_—_—_- Owners of upper and lower 
floors of house.—Pre-emption among Hindus.— 
Wherever the custom of pre-emption exists in towns 
or amongst Hindus, the presumption is, until the 
contrary be shown, that the custom is based upon 
the Mahomedan Jaw of pre-emption. Therefore, 
where a person owns the lower floor of a house, and 
another person owns the upper floor, with a right of 
way to it through the house of a third party, and 
sells the upper floor with its right of way, the owner 
of the house in which the way lies has under such 
custom a right of pre-emption of the upper floor, 
preferable to the right of the owner of the lower 
floor, GanxgsHi LaLL v. LucuMAN Dass 

[5 N. W., 31 


68. —————-— Dwelling-house.— Separate 
ownership of site of house.— Where a dwelling-house 
was sold as 8 house to be inhabited as it stood with 
the same right of occupation ns the vendor had en- 
joyed, but without the ownership of the site,—Held 
that a right of pre-emption under Mahomedan law 
attached to such house. ZAHUR v. Nuk ALI 

{[I. L. R., 2 AIL, 99 


69. Land from which irrigation 
is received.— Owner of such land.—Preferential 
right.—Under the Mahomedan law, the owner of the 
land, through which the land in respect of which a 
right of pre-emption is claimed, receives irrigation, 
has a preferential right to purchase rather than a 
mere neighbour, Cuanp Kuan ov. NAIMat KHAN 

(3 B.L. R., A. C., 206; 12 W. R., 162 





(2) MorTcaaes. 


70. ————-— Accrual of right.— Foreclosure 
of equity of redemption.—In the case of a mortgage, 
the right of pre-emption does not arise until the equity 
of redemption is finally foreclosed. (Bayury, J., 
dissenting.)  GuRDIAL MUNDAR v. 'TEKNARAYAN 
Sincu . B. LR. Sup. VoL, 166: 2 W. R., 215 


71, Right of suit to 
enforce right of pre-emption.—Foreclosure.—Pos- 
session by mortgagee.—On the foreclosure of a mort- 
gage, after the expiry of the year of grace, but before 
a decree for possession had been obtained by the 
mortgagee, a suit to enforce the right of pre-emption 
in respect of the property mortgaged is maintainable. 
Tapa Kunwar vo. Maneri MEEAH 

(eB. L. BR. Ap., 114 
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72. ——_—_—__—____—__—_—_—_——. Mortgage without 
actual transfer of possession.—In a suit for a declar- 
ation of plaintiff's right of pre-emption in a property 
which had been originally mortgaged, but which, 
owing to a subsequent arrangement, had not passed 
from the mortgagor to the mortgagee,— Held that, as 
the ownership was still with the mortgagor, who could 
redeem his property within a stipulated period, no 
right of pre-emption had arisen from the Mahomedan 
law. BHOWANEE PERSHAD v. PURSHUNNO SINGH 

[11 W. R., 282 


(ce) WAIVER OF Riaut OR REFUSAL TO PURCHASE. 


73. — Subsequent re-conveyance 
by purchaser to vendor.—<Lffect of, as against 
right of pre-emptor.— Where one of two neighbours 
has sold his land to a stranger, and the other neigh- 
bour has thereupon claimed a right of pre-emption, 
no subsequent dissolution of the contract affects the 
right of the pre-emptor which has once accrued and 
been duly asserted. Braapu MANOMED »v. RADHA 
Cuunn Boia : - 4B.L.R., A. C., 219 


S. C. BHODO MAHOMED v, RADHA CHURN BOLia 
[18 W. R., 332 


74. — Surrender of right of pre- 
emption before sale.—Whiere an offer of snle was 
nade to a pre-emptor, and he refused to avail himself 
of it, and consented to a sale to a stranger,— Held 
that after a sale to a stranger he could not set up his 
right of pre-emption, Braga KisHorR SuRMA ». 
KIRTI CHANDRA SURMA 

(71.L. R., 19:15 W. R., 247 


But see IN THE MATTER OF THE PETITION OF 


JEHANGIR BaAKksH. . TB.L.R., 24, note 
S. C. JAHANGRER BUKSH v, LALLA BHIKHARER 
LALL P ‘: : ‘ . 11 W.R., 480 


where, however, the point, was not directly decided, 
there being no sufficient proof of the refusal to pur- 
chase, and no evidence of consent to sell to another. 


75. ————_—— Refusal to purchase when 
property offered for sale.—Sulseequent suit to 
enforce right.— Kstoppel.— A Mahomedan offered to 
sell his share of certain property to a partner, and 
on the refusal of the latter to purchase the same, sold 
it toa stranger. Held, the partner could not suc to 
enforce his right after the sale. Toran KomuHar ». 





AUCHHI 9B. L. R., 253: 18 W. R., 401 
SHEO TUHUL SINGH vo. Ram KOOER 
(W. B., 1864, 311 
KooLpzger SINGH vo. Ram DEEN SINGH 
(24 W. R., 198 
76. Right of refusal on sale to 
stranger.— Co-sharers paying rent separately.—A. 


and B., Mahomedan co-sharers of a talook, made 
separate ugreements to pay rent to the zemindar, each 
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1. RIGHT OF PRE-EMPTION—costteued, 


(ce) WAIVER oF RIGHT OR REFUSAL TO PURCHASE 
—continued. 


Right of refusal on sale to stranger— 


continued. 


shareholder being liable for his own share of the 
rent merely. Subject to this arrangement, the lands 
continued ijmali, ZZe/d that on # sule by 4. of 
part of his share to a stranger, who was also a Maho- 
medan, B. was entitled to pre-emption, KOoROMALI 
v. AMIR ALI. ° : . SC.L. R., 166 


77, ————— Right of refusal.— Condi- 
tional right.—Co-sharers.—Minor.—W herve a con- 
dition for pre-omption contained in a record-of-rights 
was intended to take effect at the time of a sale, 
and its language implied that the co-sharers in whose 
favour it was made were to be persons who were com- 
petent at that time to maken binding contract to accept 
or refuse an offer, no right of pre-emption accrued 
under the condition to 2 co-shurer who was a minor at 
the time of a sale and unrepresented by any person 
competent to conclude a binding contract on his 
behalf, whether it was assumed that the condition 
arose out of special contract or general usage, Raga 


Ram ov. BANSI . ; . LL.R., 1 AL, 207 


78. “ Stranger? — 
“ Sale.’—Assignment by way of dower,—Assign- 
ment in lieu of dower.— Debt.—The heirs of 2 Muho- 
medan have no legal interest or share in his propert 
so long as he is alive, and cannot therefore be regard- 
ed as in any sense co-sharers or coparceners in his 
property, so as to be entitled to clain the right of 
pre-emption in case of a sale by him of his property. 
Held, therefore, where a husband sold his share of an 
undivided estute to his wife, thai, although one of 
his heirs, she had not on that account a right of pre- 
emption in respect of such sale, A husband trans- 
ferred certain property to his wife in consideration 
of a certain sun which was duc by him to her as 
dower, éfeld that such transfer was a “sale,” 
within the meaning of the Mahomedan law of pre- 
emption, and gave rise to the right of ar ae, 
Pearee Bequm v. Hushmut Ali, 1 N. W., S. D. Ay 
LS44, p. 475 5, followed, The meaning of “ ae 
and “sale,” as used in the Mahomedan law of pre- 
emption, explained, Fipa ALI v. MUZAFFAR ALI 
[1.L. R., 5 AIL, 65 


- 70, ————_—— Refusal to purchase with- 
out absolute relinquishment or surrender. 
—The right of pre-emption may be claimed after a 
sale notwithstanding there has been a refusal to 
purchase before the sale, where there has been no 
absolute surrender or relinquishment of the right, 
and such refusal has been made simply in conse- 
guence of a dispute as to the actual price of the 
property. ABADI LeGaM v. Inam BeGam 

(I. L. R.,1 AIL, 621 


Acquiescence in sale.— Notice 
to ae of projected sale,— Purchase-money, 
—JInaction of pre-emptor.—The plaintiff in a suit to 
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—con tinued. 
1, RIGHT OF PRE-EMPTION— continued. 


(¢) Warver oF Riaut on KEFUsAL TO PURCHASE 
—continued. 


Acquiescence in sale—continued. 


enforce the right of pre-emption alleged that the truco 
consideration for the sale was less than the amount 
stated in the sale-deed. It was found that he made 
no communication to the vendor after he became 
aware that a sale was being negotiated, nor did he 
make it known to him that, while he stood upon his 
yire-empptive right, he declined to pay the price stated 


in the deed, because it was not the consideration: 


agrecd on between the vendor and the vendec. Held 
that the plaintiff was bound, instead of remaining 
silent, to communicate to the vendor that he was 
prepared to purchase at the price within a reasonable 
time, and that not having done so, he must be taken 
to have countenanced the completion of the bargain 
with the vendee, and to hav waived his right of pre- 


emption, Buarkon Sinau ». LALMAN 
[LL R., 7 AIL, 23 
81. Relinguishment 


of right.—Avcording to the Mahomedan law, if a 
pre-emptor enters into a compromise with the vendee, 
or allows himself to take any benefit from bim in 
respect of the property which is tho subject of pre- 
emption, he by so doing is taken to have acquiesced 
in the sale and to have relinquished his pre-emptive 
right. Ina suit to enforce the right of pre-emption 
founded on the Mahomedan law, it appeared that the 
purchasers, by an agreement made with the plain- 
tiffs on the sane date as the sale in respect of which 
the suit was brought, agreed to sell the property to 
the plaintiffs any time within a your, and if the latter 
paid the price and purchased the property for them- 
welves. Held that by the very fact of their taking 
the agreement, the plaintiffs had relinquished their 
tight of pre-emption, and were precluded from en- 
forcing it. HABIB-UN-NISSA v. BarKaT ALI 
(LL. R., 8 All, 276 


2. PRE-EMPTION AS TO PORTION OF 
PROPERTY. 


82. ———__——- Assertion ofright as to por- 
tion of property.— Ground for refusing whole.— 
ly the absence of sufficient ground for refusing to 
take the whole of the lands to be sold, the right of 
pre-emption cannot be asserted as to a portion only. 
Cazer ALI v. MUssexUTOOLLAH . 3°W. R., 285 


83. Circumstances 
" disentitling party to enforce the right.—The right 
of pre-emption cannot ordinarily be claimed in re- 
spect of only a portion of any property conveyed 
away in a single sale; but this rule holds good only 
when the property aold is one entire property. Where 
a single sale embraces two distinct properties, in re- 
spect of one of which a right of pre-emption resides 
in any person who has not a similar right in regard 
to the other,—Held that it would be equally un- 
reasonable to rule that he could claim both, and that 
he could claim neither—the only reasonable rule being 





— continued, 


2. PRE-EMPTION AS TO PORTION OF 
PROPERTY —continaued. 


Assertion of right as to portion of pro- 
perty—continucd, 


that he could claim as much as he could take by a de- 
cree if it were separately sold. Surpuanxen LALL 
v. LABoo MouvEE . ; : 25 W. R., 600 


84, Suit to enforce 
the right in respect of a part of the property sold.— 
Every suit for pre-emption must include the whole of 
the property subject to the plaintilf’s pre-emption, 
conveyed by one bargain of sale to one stranger ; and 
w suit by a plaintiff pre-emptor, which does not in- 
clude within its scope the whole of such pre-emp- 
tional property, is unmaintainable as being inconsist- 
ent with the nature and essence of the pre-emptive 
right. Jzzatulla v. Bhikari Mollah, 6 B. L. R., 
386: 14 W. R., 469; and Baisun Thakoorance v. 
Ram Singh, N W., 8. L). A., 1863, p. 394, followed. 
Oomur Khan v. Moorad Khan, N. W., So 1). As, 
1865, p. 173; and Salig Ram v. Debi Prasad, 7 
N. W., 38, distinguished. Cazec Ali v. AMusseeut- 
oollak, 2 HW’, R., 285; Abdaol Gufoor vy. Nur Banu, 
LBL. RB. A.C, 78: 10 W. R., 111; Sheodyal 
Ram v. Bhyroo Ram, N. W., S. D. A. L860, p. 
53; Guneshee Lal vy. Zaraut Au, 2 N. W", 343 ; and 
Bhawani Prasad v. Damru, I. L. R., 5 All, 197, 
referred to. DugrGa PRAdAD t. MUNSI 

[I. L. R., 6 All, 423 





85. ———_—_—_____—_——————_ Suit to enforce 
pre-emption to portion of property sold.—Under a 
deed of sale the vendor conveyed to the purchaser tive 
lots of land. Iu a suit by a third party to enforce a 
right of pre-emption in respect of one out of the five 
plots,— Held that he could divide the bargain and 
sue on the ground of pre-emption for a portion only 
of the property covered by the deed of sale. Izzat- 
ULLA vo. BHikant MOLLA 

(6 B. L. R., 386: 14 W. R., 468 


RAGNHUNUNDAN SINGH » Maspuru SINGH 
(6 B. L. R.,, 387, note: 10 W. R., 379 


86. ——______—__ Sale of properly 
of which shares belonged to minors.—The property 
of several co-sharera, some of whom were minors, 
was sold to a single purchaser, under a deed of sale, 
which contained a covenant by the vendors, who 
professed to act on behalf of themselves and the 
minors, that they would compensate the vendee for 
any loss he might incur should the minors, when 
they came of age, not ratify the sale. .4“sued to en- 
force her right of pre-emption in respect of the lands 
soki. The lower Appellate Court was of opinion that 
A. could not enforce her claim of pre-emption in 
respect of the share of the minors; and on the 
Court’s suggestion the plaint was amended, so as to 
ask for enforcement of her-claim in respect only of 
the shares of the vendors of full age. Held that 4. 
was bound to claim her right against all the shares, 
and could not enforce it in respect of some only. 
ABDOOL GUFOOR v. NURBANU 

IBL. RR, A.C. 78:10 W. RB. 


Se eamneeanaamad 
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2, PRE-EMPTION AS TO PORTION OF 
PROPERTY —continued. 


Assertion of right as to portion of pro- 
perty—continued, 


87. ———__—_——__———————_- Co- sha rer. —— Mou- 
zahs distinct from one another.—The plaintiffs, who 
were sharebolders in a particular mouzah, sued to 
enforee a claim toa right of pre-emption upon a sale 
under a kobala for a particular sum of money by 
another shareholder of a share in the mouzah, along 
with other properties with which the plaintiffs had 
no concern, to a third person who was not a share- 
holder, J/e/d that. as the plaintiffs were entitled to 
claim a right of pre-emption in respect of the mon- 
zah only, and that mouzah was distinet from = the 
other properties sold, the suit) was maintainable. 
RowsHwUn Koger vo. Ram Dinat Roy 

[13 C. L. R., 45 


838. ——__—_—___——————- Rival suits.— 
Suit tu enforce the right in respect of a part of the 
property sold.—The prior institution of a suit: by 
rival pre-cmptors in no way entitles a pre-emptor to 
depart froin the general rule of pre-cinption by suing 
for a portion only of the property sold. Aashi Nath 
Vv. Mukta Prasad, 1. L. R., 6 All, 370, referred to. 
HULASI v. SHEO PRASAD I. L. R., 6 All, 455 


3. CEREMONIKS. 


88. —_—_—_—_— Necessity of proof of per- 
formance of preliminary ceremonies, ~—In the 
case of pre-emption, strict proof is necessary of the 
performance of the preliminurics, HOsskINEK KHA- 


NUM 0. LALLUN . ‘ . W.R., 1864, 117 


JADU SINGH v. RAJKTMAR 
[4 B. L. R., A. C., 171 


IssugR CHUNDER SHAHA v. Nisan Hosskin 
|W. R., 1864, 351 


PrRoKAs SINGH v. JOGESWAR SINGH 
[2 BL. R., A. C., 12 


90. ————_- The right of 
pre-emption being a right weak in its nature, where 
such right is claimed under Mahomdan law, it should 
not be enforced except upon strict compliance with 
all the formalities which are prescribed by that law. 
ALI MUHAMMAD v. Tas MUHAMMAD 

(I. L. R.,1 All, 283 


91, ——_—_____——__—_—_—_— Omission to per- 
Jorm ceremonies.—Hvidence of relinquishment of 
right.—Negligence.—There are certain ceremonies 
to be performed in order to lay u foundation for the 
establishment in a Court of Law of a right of this 
kind, when it is menaced; and though, on the one 
hand, the effect of the omission to prove perform- 
ance of these ceremonies is not cancelled by pleas 
advanced in later petitions put in during the pro- 
gress of a case, just as, on the other, that omission 
is not of necessity evidence of a relinquishment of 
the right, yet, in this case, in which defendaut had 
exhibited strange haste in some stages of the negoti- 
ations, with the apparent purpose of forestalling 


—coatinued, 
3 CEREMONIES —continued, 


Necessity of proof of performance of pre- 
liminury ceremonies —con(ruued, 


plaintiff! in his rights; but plaintiff's proceedings 
had been characterised with great negligence, if 
nothing worse; it was held that the plaintiff was not 
entitled to a decree, SURDHARKE LALL oe. LABOO 
MoovEE . 7 ‘ ‘ . 25 W. R., 500 


92. -—_-—_-—-- Acts or omissions by pre- 
emptor’s xuthorised agent, Effect of.—It isa 
general rule of pre-emption that any vet or omission 
on the part of a duly authorised agent or manager of 
the pre-cuaptor has the same effect upon pre-emption 
as if such act or omission had been made by the pre- 
emptor himself. HarinaAn Dar v, Suko PRASAD 


(1. L. RB. 7 All, 42 


93. ——_—__——- Performance of ceremonies 
by agent or manager.— Under Mahomedan law, 
the deyal forms to be observed under that law by 
& person claiming: aright of pre-emption anay be 
observed on behalf of such person by an agent or 
manager Of such person, ABADI Beaam oo. INAM 
BreaaM . : ‘ . LL. RB. 1 All, 521 


94, ———_—_——- Performance of ceremonies 
by agent.— Affirmation by witnesses,- Repudiation 
of sale.—According to Mahomedan law, the affirm. 
ation by witnesses need not be made by the claimant of 
the right of pre-emption in person, but may be made 
by a duly constituted agent, OuslKOONISSA BEGUM 
vr Rostrum ALL , i . W. R., 1864, 219 


95. Talab-i-mawasabat,—/nten- 
tion to assert right.—Talah-t-ishtakad,--- Demand tn 
presence of witnesses.—To entitle a person, otherwise 
favourably situated, to the right of pre-emption, two 
conditions must be fulfilled : first (talab-i-mawasabat), 
on receiving information of the sale he must imme- 
diately declare his intention to assert his right; and, 
secondly (talab-i-ishtuhad), he must, as soon after as 
possible, make the demand of the vendor or pur- 
chaser, or upon the premises, and in the presence of 


witnesses. JHOTEE SINGH v. Komuy Roy 
{10 W. R., 119 


06. —— - In order to sua- 
tain a claim for pre-emption in Mahomedan Jaw, it ia 
essential that the ceremony of talab-1-mawasabat, 
should be properly performed. JAnKAN KWAN 9, 


——~= 





JABBAR MEAH ‘ . LL. RB, 10 Calc., 383 
97. Necessity of im- 





mediate claim.— Under Mahomedan law the “ talab-i- 
mawasabat, ”? or immediate claiin to the right of pre- 
emption, should be made as soon 4s the fuct of the 
wale is known to the claimant, otherwise the right is 
lost; and it was consequently held that the plaintiff, 
having failed to make the “ talab i-inawasabat ” until 
twelve hours after the fact of the sale became known 
tu him, lad Jost his right of pre-emption, Ans Mvu- 
HaMMaD v. TAJ MuntaMMab. I, L. R., 1 AIL, 288 





; —_———— Delay in making 
claim.—On hearing of a sale, the pre-emptor must im- 
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—continued. 
8. CEREMONIES — continued. 
Talab-i-mawasabat—continued, 


mediately make his demand called talab-i-mawasabat- 
Where a pre-emptor, on ltenritg of the sale of a pro- 
perty to which he had a right of pre-emption, went 
to the property in dispute and there declared his 
right as pre-emptor,—ZZeld that such delay was 
futal to his claim. Ram Cuaron v. NARBIR Mau- 
ron . 4B.L.R,, A.C, 216: 18 W. R., 259 


99. Time taken to 


ascertain tf information of sale is correct,—Accord-, 
ing to the Mahomedan law, the mere fact of the pre-, 


emptor taking a short time before performance of the 
tulab-i mawasabuat for ascertaining whether the infor- 
mation conveyed to him was correct or not, does not 
invalidate his right. The Mahomedan law allows a 
short time fur reflection before performance of the 
fiest dumand, AMJAD Horsern ov. KHARAG SEN 
Sauvu ,.4BL.R., A. C., 203:138 W. R., 299 


100, ——_—__-__ Making claim 
standing or sitting.—The act of @ claimant rising 
from his seat to claim his right of pre-emption, in- 
stead of claiming it as he sat, is not a delay sufficient 
to entail a forfeiture of his right. Manarags Sinau 
v. LALLAH Buucnook Lat, . W. R., 1864, 294 


101. Witnesses, Neces” 
sity of.—Although, according to Mahomedan law 
books, it is not necessary, in respect to the talab-i- 
wawasabat, or first preliminary required to establish 
a right of pre-emption, that witnesses should hear 
the exclamation it involves, yet it does not follow 
that, as matter of evidence, courts of law are bound 
to decree a suit to establish such a right simply on 
the deposition of the plaintiff. ABbooL Hossg1n 
KHAN v. GOBLND CHANDRA SHAHA 

(ll W. R., 404 


102. Talab-i-ishtahad.— Necessity 
of proof of performance.— To establish a claim to pre- 
emption under the Mahomedan law, it ts not enough 
to prove that the ceremony of talub-i-mawasabat was 
performed ; it is aleo necessary to prove the talab- 











i-ishtahad. NARBHASE SINGH vo. LucIMRE NARAIN 
PoOREE. : 3 ‘ . 1 W.R., 307 
103. Necessity of find- 





ing as to performance.—The “talab-i-ishtahad” is 
a preliminary act as essential as the “ talab-i-mawasa- 
bat”? to secure to the claimant the right of enforcing 
pre-emption, Thore should always, therefore, be a 
distinct finding as to whether it was properly made 


of not, RazEEOODDEEN o, ZEBNUT BIBRE 
[8 W. R., 463 
104. Necessity of 





proof of performance.—Under the Mahomedan law it 
is essential to the right of pre-emption to prove the 
porformance of the talab-i-ishtahad. _BHOWANER 
Derr v. LoxHoo Sin@H . . W.RB., 1864, 60 


105. Mode or form 
of ceremony.— Performance.—Hindus.—To the due 
performance of the ceremony of talab-i-ishtahad, it is 
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Talab-i-ishtahad—continued, 


not necessary that any particular form of words 
should be employed. RAMDULAR MIssSER », JHU- 
MACK LAL MI8sER 

[8 B. L. R., 465: 17 W.R., 265 


108. Mode or form 
of ceremony.—Talab-i-mawasabat,—To establish a 
right of pre-emption, it is necessary to show that the 
ceremony of talab-i-ishtahad has been observed, which 
requires the pre-emptor to make an affirmation, not 
necessarjly in the precise words of the form given in 
the Hedaya, but in substance to the effect of declar- 
ing, before witnesses, that the earlier preliminary— 
tiz., talahb-i-mawasabat—has alrendy been performed. 
GIRDHAREX SinaH v. RoJuN Sinan 

(24 W. R., 462 


107. Requisites for 
ceremony.— Invocation of witnesses.—To the cere- 
mony of ishtahad or tulab-i-istahad, it is essential 
that there should be an express invocation of wit- 
nesses, PROKAS SINGH v. JOGESWAR SINGH 

(2B. L, R., A. C., 12 











108. ——_———— Requisites for 
ceremony.— Declaration and invocation of witnesses. 
—According to the Mahomedan law, strict adherence 
to the rules for the performance of the talab-i-ishtahad 
is especially necessary. In performing the talab-i- 
ishtahad, the pre-emptor must clearly declare his right 
and invoke witnesses. He must declare that “he has 
a right of pre-emption to which he has laid claim, and 
that he still claims it,’ and invokes witnesses “to 
bear witness therefore to the fact.” JADU SINGH ». 


Raskumarn .4B, L. R., A.C.,171:18 W. R.,177 


DAYEMOOLLAH v. KIRTEE CHUNDER SURMAH 
{18 W. R., 5380 


109. 3 —Requisites for 
ceremony.—Invocation of witnesses to demand.— 
According to the Mahomedan law, it is essential to 
the performance of the talab-i-ishtabad that third 
persons should be formally called upon, either in the 
presence of the purchaser or on the land; or, if the 
vendor is in possession, in the presence of the vendor, 
to bear witness to the demand. GoLakrRam Des 


v. BRINDABAN Dxs 
6B L. R., 165: 14 W. R., 265 


110. Performance in 
presence of purchaser.—The ceremony o€ talab-i- 
ishtahad, or affirmation before witnesses, may, at the 
option of the pre-emptor, be performed in the pre- 
sence of the purchaser only, though he has not yet 
obtained possession. JANGER MAHOMED v. MaHo- 


MED ARJAD 
[LL L. R., 5 Calc., 600:5C. L. R., 370 


lil. Performance in 
presence of person in possession, vendor or pur- 
chaser,—To establish the right of pre-emption, the 
talab-i-ishtahad, or affirmation before witnesses, must 
be performed in the presence of the person in pusses- 
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3. CEREMONIES—continued, 
Talab-i-ishtahad— continued, 
sion of the lands, whether it be the vendor or the 


purchaser. CuHaMROO PASBAN v. PuHLWAN Roy 
(16 W.R., 8 
112. Omission to 





invoke toitnesses.— Talab-t-mawasabat.— Ceremonies 
of “ianmediate demand,” and “demand with tnvo- 
cation.”—A person claiming a right of pre-emption 
made the talubi-mawasabat in the presence of 
witnesses, but when doing so was neither at the place, 
the subject of the right of pre-emption, nor was he 
in the presence of the vendor or vendee. Zeld, on 
second appeal, that the lower Appellate Court having 
found that the talab-i-ishtahad was invalid on the 
ground that there was no evidence of a demand with 
invocation of witnesses having been made, the right 
of pre-emption could not be claimed, JADUNUNDUN 
Sinau v. Dutecr Sincu . 1, L. R., 10 Cale., 581 


113. Mode of invo- 
cation of witnesses.—In a suit to establish the right 
of pre-emption, where the witnesses said that on the 
refusal of the vendor the pre-emptor had nominated 
them witnesses, the lower Courts were held to have 
been justified in their inference that he had complied 
with the exigency of the Mahomedan law. Suam LALL 
Sahoo v. AFSURBOONISSA. . 22 W.R., 184 


114, Iavocation§ of 
witnesses where talab-i-mawasabat is made in presence 
of witnesses.— Performance of tulab-i-mawasabat and 
tehtahsd.— Witnesses.— Where the first talab (talab- 
i-mawasabat) is made in the presence of witnesses, 
and the witnesses are then called to bear testimony to 
the fact, it is not necessary to invoke witnesses on the 
oecasion of the second talab (talab-i-ishtahad). Wazid 
Ali Khan vy. Hunuman Prosad, 4 B. L. BR., A. C., 
139 ; and Gureeboolah Khan v. Kebul Lall Milter, 
13 W. R., 125, cited. Koromati ov. AMIR ALL 

[3 C. L. R., 166 


116. Invocation of 
witnesses.— Claim where there are several co-sharers, 
— Tender of price for the land claimed.— One out of 
several co-sharers claiming a right to pre-emption.— 
A person seeking pre-emption declared his right 
thereto when he tirst heard of the sale, in the presence 
of witnesses ; and as soon as was possible on the same 
day, in the presence of the same witnesses, demanded 
his right from the vendors and the purchasers. 
Held that it was unnecessary that he should again 
state, when making his demand, or that his witnesses 
should testify to the fact, that he had declared his 
right as soon as he heard of the sale. The principle 
of the law of pre-emption is, that the pre-emptor 
should assert his right as soon as he has heard of the 
sale; that he should demand his right from the ven- 
dor or purchaser, or on the ground, in the presence 
of witnesses; and this assertion and demand may be 
simultaneous; but if they are not, the pre-emptor, 
when he makes the demand, is required to make a 
declaration before witnesses that he asserted his right 
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when first he heard of the sile. 
TuHakvus tv. GOPAL THAKUR 
[I. L. R., 10 Cale., 1008 


116. Necessity of im- 
mediate demand.—To entitle a person to a right 
of pre-emption under Mahomedan law, it must be 
shown that the talab-j-ishtahad was imade as soon as 


Nuxvno PEersraap 








possible. NURADDIN MAHOMED 1, ASGAR ALI 
(12 C.L. R., 312 
117, Neccasity of im- 





mediute demand.—It ia not a binding rule of law 
that the talab-i-ishtahad by a pre-emptor, if made 
within a day after the receipt of intelligence of the 
purchase, is necessarily in time for the preservation 
of the right of pre-emption. The due and sufficient 
observance of the formality of talab-i-ishtahad as to 
time, is a question to be decided in each case by the 
Court which has to deal with the facts. JAMILAN v. 
LatiF Hossein 

(8 B. L. R., 160:16 W. R., F B., 138 


118. Mode of per- 
Sormance.—The personal performance of the talab- 
i-ishtahad, or demand for pre-emption by the pre- 
emptor, depends on his ability to perform it. He may 
do it by means of a letter or messenger, or may 
depute an agent, if he is at a distance and cannot 
afford personal attendance. Wagrp ALI Kuan », 
LALA HANUMAN PRASAD 

(4B. R., A. C., 139: 12 W. R., 484 


IMAMUDDIN o. SHAH JAN Brat 
[6 B. L. R., 167, note 








119. ———_—__—___—____-— Delay in making 
demand,— Ceremonies of affirmation.— A delay of one 
day is not such a delay as to interfere with the right 
of pre-emption under the Mahomedan law, The 
demand by affirmation should be made with the least 
practicable delay. The ceremony of  auffirmation 
should be carried out before either the vendor or the 
purchaser, or be performed on the premises, Mano- 
MED WAkKIS 0. HAZEK EMAMOUDDEEN 

[6 W.R.,178 


120. Deluy in mak- 
ing demand.—A claiw to pre-emption shonld be 
made as soon as the claimant becomes aware of the 





. completion of the sale. AJOODHYA PoorkER vo, Sonu 


LALL . ; ; : ‘ . 7 W. R., 4238 
E.Lange Boxsu nr. MOHAN . - 26 W.R.,9 


121. Performance of prelimi- 
nary ceremonies.—cpressiun of readiness to 
purchase.— Under the Mahomedan law, when a person 
claims a right of pre-emption, it is necessary to the 
validity of his claim that he should promptly assert, 
after the completion of the sale, his willingness to 
become a purchaser, GHOLAM HosszIN vo. ABDOOL 
Kabiz . ‘ ‘ ‘ ‘ . 6N.W, lL 


122. ——_——— Delay in mak- 
ing preliminary declaration.—According to the Ma- 
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—continued, 
8. CEREMONIES —continued. 


Performance of preliminary ceremonies 
—~continued, 


homedan law of pre-emption, the first thing to be 
done by the claimant of pre-emption is to make the 
preliminary declarations. First going to his house 
to get the money is nota compliance with the law. 
Mona SINGH v. Mosrap Sinch . 5 W.R., 208 


4, MISCELLANEOUS CASKS. 


123. Enforcement of right.— 
Delivery or registration of bill of sale.—A contract 
having been entered into for sale and purchase of 
certain property, the plaintiff, pre-emptor, was not 
bound to defer the enforcement of his right of pur- 
chase till the bill of sale had been delivered or regis- 
tered, or pnyment made. LUOCHMEE NARAIN 2. 





BarsmuyL Doss . : : - SW.R., 500 
See GIRDUABEE LALL vo. Deanvut ALI 
[21 W. R., 311 


124, ——_—_—_——. Offer to purchase at time 
of registration.— Sufficiency of claim.— Held that 
the parties to pre-emption being Mahomedans must 
be bound by the strict conditions of law of pre-cimp- 
tion, and that the offer to purchase before the regis- 
trar at the time of registration of the sale-deed was not 
a sufficient compliance with the provisions of that 
luw. KAKREEMOODDEEN v. MOEIZOODDERN Kan 

[1 Agra, 184 


126. Tender of price.— Necessity 
of tender.—It is not incumbent on a pre-emptor to 
tender tho price at the time of making his claim. 
Kuorren JAN BeBEE v. MoHOMED MEHDEE 

(10 W. R., 211 


Hrera LALY 0. Moorut Lat, . LL W. R., 2765 
126. Statement of 


readiness and willingness to pay.—In a suit for pre- 
emption it is unnecessary to prove a tender of the 
actual price paid for the property claimed, it being 
sufiicient if the person claiming the right to pre-emp- 
tion states that he is ready to pay for the land such 
sum as the Court may assess as the proper price for 
the property. Nunvo Pgusuap THAKUR v. GoPAL 
THAKUR. : . LL. RB, 10 Calc, 1008 


137. Lien of vendor, 
— The right of the tirst purchaser is simply a vendor's 
lien,—i.e,, to retain the property until he has the 
money from the party claiming pre-emption, It is 
no part of the Mahomedan law that the claimant of a 
right of pre-emption must carry the money in his 
hands and tender it to the first purchaser. A right 
of pre-emption may be decreed in respect of land 
within the putti of the party claiming such right. 


SinGH vo. Manapso Dorr 
DuLBooD v (2 W. R., 10 











128, ———___—__—_—— Conclusion of 
contract of sale.—As soon as a contract is ratitied by 
acceptance and the vendor has gone so far that he 


—continued, 
4. MISCELLANEOUS CASES—continued. 
Tender of price—continued. 


cannot legally draw back, it is time for the pre-emptor 
to step in. A pre-emptor is not required to tender 
the purchaser’s price, or any price, at the time of 
making his demand ; and so long asa party claiming 
a right of shuffa pays the amount which the Court 
considers to be the proper price, he brings himself in 
Court within a reasonable time. On the question of 
pre-emption the Court must act in strict accordance 
with the provisions of the Mahomedan law rather than 
on what it thinks just and equitable. NuBeE BuKSH 
alias GOLAM NuBgEE v. KaLoo LvsnkseR 

[22 W.R., 4 


129. Loss of right.—Claim dis- 
proved to specific land at specific price.—The right 
of pre-emption is lost where there is a dispute as to 
the pur: hase-money, if the plaintiff (instead of offer- 
ing by his plaint to pay the real amount, whatever it 
may be) claims to purchase a specific quantity of land 
at a specific price, and that right is shown to have no 








existence. ACHURBRBUR PANDAY v. BUCKSHEE Ram 
[2 W. R., 38 
130. Rights of purchaser on 


allowance of claim.—Profits between time of 
purchase and transfer to pre-emptor.—Zeld that a 
purchaser is entitled to the profits of the property 
purchased by him aceruing between the time of pur- 
chase and subsequent transfer to a pre-emptor. Bun- 
DEO PKRsHAD v, MonUN . Ll Agra, Rev., 30 


MAHOMEDAN LAW—PRESUMPTION 
OF DEATH. 


1 —— Missing person.— Evidence Act, 
L of 1872, s. 108.— Act Vl of 1871, 8, 24.— The rule 
contained in section 108 of the Evidence Act governs 
the case of a Mahomedan who has been missing for 
more than seven years, when the question of his death 
arises in cases to which, under the provisions of section 
24 of Act V1 of 1871 (Benyal Civil Courts Act), the 
Mahomedan law is applicable. Ler MAnmoop, 
J.—The rule of the Mahomedan law that a missing 
person is to be regarded as alive till the lapse of 
ninety years from the date of his birth is, according 
to the most authoritative texts of the Mahomedan 
law itself, a rule of evidence and not of “ succession, 
inheritance, marriage, or caste, or any religious usage 
or institution,” “within the meaning of section 24 of 
Act VI of 1871. MazuaAk ALi v. BUDH SINGH 
{[Il.L. R., ®AlL, 297 


2. Right of inherit- 
ance.— Held that, as under the Mahomedan law a 
Inissing person is considered “defunct” as regards 
others’ property, and cannot inherit from others 
during the period allowed fur his reappearance, the 
plaintiff, his son, and nearest relative of the widow, 
was entitled to get the money claimed, it being com- 
pensation for land which had been found to belong to 
her exclusively, and not as having descended from her 
husband. Imam ALI KHAN vo. ABDOOL AL! Kuan 

(2 Agra, 28 
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3. Position of, as to 
tnherifance during absence——Person in unlawful 
possession.—Legal heir.— Held that, assuming the 
Mahomedan law to provide that the share of # missing 
person, which has devolved on him during his absence, 
is to be reserved or held in suspense until the ex- 
piration of the term after which he is to be regarded 
as dead, a claimant who had no title whatsoever to 
possession could not. benefit by such provision of 
Mahomedan law in face of the person who would be 
the legal heir failing the missing person, and the pos- 
session of such unlawful holder can be disturbed by 
such legal har. DoWwLuT KHATOON tv. ALI JAN 

[2 Agra, 59 


4. Alienation by heire 
of.---Right of alienee.—In a suit to recover posses- 
sion of a share of landed property, where plaintiff 
Claimed on the ground of purchase from the heirs of 
the proprietor, who had been missing for many years, 
and in which the defendant set up a mokurrari, and 
pleaded that as ninety years had not ¢lupsed since 
the disappearance of the proprietor the property 
could not, under Mahomedan law, be inherited by his 
heirs, and the alienation by them was therefore in- 
valid,— Held that, as plaintiff had been found in pos- 
session under the conveyance from the heirs, who did 
not dispute his title, the defendant, a stranger, who 
had failed to prove either title or possession under 
the mokurrari which he set wp, was not in a position 
to advance the plea in question, Zeld that ninety 
years is the least period within which, according to 
Mahomedan law, the estate of a missing person can 
be alienated by his heirs, HossEINEK Kuanem », 
Tigtuy Lau. ; 14 W. R., 203 


5. ———-—_————————-_ Alienalion of pro- 
perty by his heirs.— Claim of other heirs.—A claim by 
the wife and daughters of a missing person to obtain 
possession of the shares to which the missing person 
would have been entitled in the estate of two brothers 
and a sister on surviving thein, was rightly dismissed, 
under Mahomedan law, on the ground that the death 
of the missing person was not’ proved, and ninety 
years had not elapsed from his birth. A sule of the 
shares by R., the brother of the missing person, who 
was in possession, was properly deelared null and 
void. As &. would have excluded the wife and 
daughters of the missing person from inheritance, It 
was held that he should be allowed to retain the 
shares in his hands, subject to theix, surrender on the 
reappearance of the missing person. Rak Bist 
v, Rauat Bibi . , . . TN. W.,191 


6. —_—_—_————_ Act I of 1872, ». 
108.—Act VI of 1871, +. 24.— FF, one of the heirs to 
the property of his parents (the family being Maho- 
medans) was “missing” when they died, and subse- 
quently, when the other heirs to such property sued 
his daughter 4. for the possession of a portion of 
such property, Mf. act up us a defence to the suit 
that her father was alive, and that during bis lifetime 
the plaintiffs could not claim his share in such portion, 
— Held by Stuart, C. J., and SPANKIB, J., that the 
suit, being one tw enforce a right of inheritance, 
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must be governed by the Mahomedan law relating 
toa “missing” person, Parmeshar Rai v. Bishashar 
Singh, 1. L. R., 1 All., 63, distinguished. Held by 
Stuart, C. J., that, according to Mahomedan law, 
ninety years not having elapsed from Fs birth, his 
share could not be claimed by the plaintiffs, but must 
remain in abeyance until the expiry of that period or 
his death was proved. Held by Parson, J., and 
SPANKIE, J, that #. being a “missing” person 
when his parents died, his daughter, according to 
that law, was not entitled to hold his share either as 
heir or trustee. HASAN ALI 1. MAHERBAN 

[I. L. R., 3 All, 625 


MAHOMEDAN LAW—SLAVERY. 


See SuavEny . 1. L.R., 8 Bom., 422 
[12 Bom., 156 


MAHOMEDAN LAW—SOVEREIGNTY. 


—_———— Sovereign's rights as to property.— 
By Mahomedan law, semble, the dominion of the 
sovereign is equally absolute and uncontrolled over 
all his possessions of every kind ; but, guere, whether 
all his possessions are necessarily subject to the ordi- 
nary rules of inheritance and partition among de- 
scendants. A reigning Mahomedan prince niny poss 
sess property held gure corona, us well as property 
acquired by some other title, GuHutaMm MuHAMMAD 
NalaMuT Kian v, DALE . 1 Mad., 281 


MAHOMEDAN LAW—USURPED PRO- 
PERTY. 


-— Conversion of usurped property.— 
Right of suit for damages by party snjured.— 
Under Mahomedan Jaw, where there has been a 
change in usurped property, the injured party haa a 
claim to recover damages in respect of the property 
usurped, but cannot cluim to share in the property 
into which it has been converted. An heir cannot 
therefore claim estates purchased with moneys be- 
longing to the ancestral estate of the deceased which 
have been misappropriated by a co-heir, but must 
claim to recover his share in muncy. NOOk-OOL- 
HossEIN v. MOONEERAM _ 4N. W., 108 





MAHOMEDAN LAW—USURY. 


1, ——_—__—_-— Interest.— Act XA VIII of 1865. 
—The custom of taking interest aw between Maho- 
medang is recognised by the Courts. Semble,—Per 
PueaR, J. (dissenting from am Lall Mookerjee 
v. Haran Chunder Dhur, 3 B. L. k., 808, VO. C., 
130).—Act XX VIIL of 1855 repealed the Mahomedan 
laws relating to usury. By “laws relating to usury ”’ 
the Legislature meant laws affecting the rate of in- 
terest. Mia Kuan v. Bist BrBigan 

(6 B. L. R., 600: 14 W. R., 308 


2. Interest on dower. 
—With respect to the awarding of interest on a 
claim of dower by a Moslem widow, the principle of 
Mahomedan law will not apply. Svozma Kuatoom 
v. ATTAFFOONNISSA KHATOON . . 2 Hay, 210 
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MAHOMEDAN LAW—WIFE. 

1. Power of alienation.— Power 
of wife as one of several tenants-in-common to grant 
leasea—Vhe District Judge’s decision that a Maho- 
inedan inarried woman cannot execute a valid lease 
which may endure beyond her lifetime, of property 
of which she is one of several tenants-in-common, 
held bad in law. NICHHABHAI PRAGJI ov. 1s8sEKNAN 


Hast ABDULA KNAN 
{2 Bom., 313: 2nd Ed., 297 


2. Husband and wife.—Presump- 
tion of ownership of property.—Where rights of 
ownership had been exercised for a series of years by 
the husband, and never by the wife, over property 
which had descended from his wife’s father (his own 
ane the husband having mortgaged the property 
and dealt with it in all respects as if he were the 
owner, and the wife possessing none of the documents 
which she would ha¥e been able to produce if she had 
acted as the owner, it was held that she had no such 
intercat in the property as entitled her to, maintain a 
suit to recover possession of | after it was sold in 
satisfaction of the husband’s debts. OzRRROONISSA 
Bisge v. RAMDHUN Roy ‘ . 11 W. R., 17 


MAHOMEDAN LAW—WILL. 


1, ——_—_——- Gift operating as will.— Gift in 
contemplation of death,— Legacy.—According to the 
Mahowmedan law, a gift made in contemplation of 
death, though not operative as a gift, operates as 
a legacy. Ordinarily it conveys to the legatee pro- 
perty not exceeding one third of the deceased’s whole 

roperty, the renuining two thirds going to the 
White. In the absence of heirs a will carries the 
whole property. Ekin Biber v. Asuncr ALI 

(1 W. R., 152 


2. ——_—_——- Invalid will.— Will disinheriting 
hetre,—A_ wasi-ut-namah, or will, divesting all the 
property from the next heirs, is illegal under Maho- 


medan law. JUMUNOODDEEN ANMED v. HOSSEIN 
All ‘ ‘ . 2W. R., Mis., 49 


Will made with- 
out consent of heire.—A will which has never re- 
ceived the assent of the heirs of the teatator is in- 
operative to alter their rights to succeed according 
to the Mahomedan law of inheritance. Kabir ALI 
Kuan o. Nowsna BaauM ; . 2 Agra, 154 


—— Will devising more 
than half estate to daughter,— Under the Mahomedan 
law a person cannot devise more than one half of his 
estate to his daughter, and a will devising more to 
hor is invalid. Manomep Mupon c. KuopEzun- 
Nissa alias KHOOKEE BEBEE - &3W.R., 181 


5. Bequest by mar- 
ried woman.—Consent of husband.—Held that the 
bequeat by a married woman of the whole of her 
estate to her brother, without the assent of her hus- 
band, was invalid according to the Mahomedan law, 
MUHAMMAD v. IMAMUDDIN 























{2 Bom., 53 : 2nd Ed., 50 
6. Legacy to one of 
several heirs.— Want of consent of others.—A legacy 
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cannot bo left to ono of a number of heirs without 
the consent of the rest. ABEDOONI8SA KHATOON ?. 
AMEBROONI88A KHATOON, . Oo W. R., 257 


7. Power of testator 
to interfere with devolution of property.—By the 
Mahomedan law, a testator nay bequeath one third 
of his estate to a stranger, but cannot leave a legacy 
to one of hia heirs without the consent of the rest. 
A will purporting to give one third of the testator’s 
property to one of his sons as his executor, to be 
expended at the son’s discretion in undefined pious 
uses, and conferring on such son a beneticia) interest 
in the surplus of such third share,—Zfeld to be au 
attempt to give, under colour of a religious bequest, a 
legacy to one of the testator’s heirs, and to be invalid 
without the confirmation of the other heirs. Kiaa- 
JOOROONNISKA v, ROUSHAN JEHAN 

(I. L. R., 2 Cale, 184 : 26 W. R., 36 
L. R., 3 1. A., 291 


8. Will made with- 
out consent of heirs.— Plaintiffs claimed as pur- 
chasers from the daughters (as heirs) of a Maho- 
medan, The son, intervening, was made a party to 
the suit, and set up a will executed by his father, 
under which a large portion of the estate was en- 
dowed for charitable purposes, and the rest divided 
amoug the heirs, The lower Appellate Court found 
the will to be dond fide, and dismissed the suit. 
Held that the will having been put in issue, the 
lower Appellate Court should have found whether 
the heirs Jwere consenting parties; for the bequest 
by » Mahomedan of more than one third of his estate 
without the consent of his heirs is invalid. Banoo- 
JAN v. MaHoMED Nukxoo, Huq .10 W.R.,375 


9. ———_______—_———— Swit for share of 
property against persons tn possession under will,— 
Onus probandi.—In a suit foran undivided share of 
property claimed by the plaintiffs as heirs of the 
deceased owner, where the defendants pleaded pos- 
session under a wasi-ut-nameh, or will,— Held that the 
Court could not tell how far the will was valid or 
invalid under the Mahomedan law, which allows a 
testator to give away from his heirs only one third 
of his property, and therefore the onus was on the 
defendant to furnish 4 complete statement of the 
testator’s property at the time of his death ; failing 
which the plaintiffs claim must prevail. ScKoomur 
Brpeg v, WARRIS ALI ‘ 22 W. R., 400 


10. ——_——________—_- Consent of heirs. 
—Consent before testator’s death.—By Mahemedan 
law the consent given by heirs to a testator’s will 
before his death is no assent at all; to be valid it 

















must be given after the testator’s death. Nusrvr 
ALL v. ZEINUNNIS8A . . . 16 W. R., 146 
ll. Assent given after 








testator’s death.— According to Mahomedan law, the 
consent of the heirs can validate a testamentary dis- 
position of property in excess of one third of the pro- 
perty of the testator, if the consent be given after 
the death of the testator. But if the consent be 
given during the lifetime of the testator it will not 
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render valid the alienation, for it is an assent given 
before the establishment of their own rights. 
CHERACHOM VITTILAYISHA KutTri UMAH tv. VALIA 
PUDIAKEL Braruu UMan. . 2 Mad.,, 350 
12. Consent of heiress 


to will.—Kvidence of consent.—To establish the 
consent of a Mahomedan heiress to a will, evidence 
of some act done at the time of its execution, or sone 
act done subsequently, amounting to a ratification of 
it, is necessary. ‘The Court will not presume the con- 
sent of 8 Mahomedan heiress to a will, even although 
she continues to reside in a dwelling-house assigned 
to her by the will in question. RamMcooMRR CHUN- 
DEK Roy v. FaQuEEROONISSA BrauM. FAaqQurgr- 


oonissa Bgaum vo, SuRDAR ALI 
[1 Ind. Jur., O. 8., 119 


13. ——_—__—_—_____—_—___—_——. Consent of heir. 
—Evidence of consent.—According to Mahomedan 
law, a will is valid as against an heir if he affixed 
his sipnature to it as a consenting party thereto 
without undue influence, KHADEJAH BIBEE 0. 
SuPFFOR ALI ; : : . 4W.R,, 36 


14. Form of will.—Nuncupative 
will.— Koidence of will.—The rule that by Maho- 
medan law a will does not require to be in writing is 
universal, The omission to write the wish, where 
there was ample time for that purpose, may throw 
doubt on the fact of the words being used as the 
expression of the testator’s last will, But if the 
Court finds that the testator expressed his will, and 
that this was his last will, the omission to render 
it into writing will not deprive it of legal effect. 
TamMEEZ Begum eo. Furnur Hossein 

(2 N. W., 55 


15. Nuneugative will. 
— Law of Shiah sect.—A wuncupative will bya Maho- 
medan of the Shish sect bequeathing property less in 
amount than one third of his estate held valid by the 
Mahomedan law, and effect was given to the bequests 
Semble,—Such verbal bequests would have been valid 
even if beyond a third of the testator’s estate, pro- 
vided the heirs concurred in the bequests. AMINOOD- 
DOWLAL v, RosHUN ALI KHAN 

(5 Moore’s I, A. 199 


16. Proof of inten- 
tion where purpose not completed.—Whaere a testa- 
trix devises a certain disposition of her whole pro- 
perty in the course of a wajib-ul-urz relating to 
only a portion of it, and independent testimony of 
her intention to inske this disposition was produced, 
—Held that the disposition was valid against a claim 
of possession set up by a rival claimant. MAHOMED 
ALTA¥ ALI KHAN vo. AHMED BuksH 

(25 W. R., 121 


17. Assignment to 
take effect on death,—Sale,—Aun assignment of his 
property made by a Mahomedan in favour of his 
widow and his two sons, reserving to himself full 
power over it during his life, and restricting the 
sun's right to alienate during their mother’s life, as 
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will—cuntinued. 


she was to enjoy it in lieu of her dower, held to be a 
disposition of a testamentary nature, and void of the 
requisites of a sale under the Muahomedan law, 
MouvL Becum v. Fukexun Benzz. 3 Agra, 288 


18. Construction of will—A 
Mahomedan lady made a will disinheriting her near- 
est’ relations and leaving her whole estate to her 
nephew “Nuslun bad nushin battun bad battun’”? 
(from generation to generation). Held that the 
devise to the nephew was absolute to him, and did 
not extend to his sons in case of his death before his 








aunt. OUOMUTOONNISSA BEEBEE v. OORKRFOONISSA 
BEEBEE . : ; , - 4W.R., 66 
19. Disposition of 


estate among sharers.— Words of duration of estate 
not denoting more than interest for life.— Construc- 
tion.— Kestriction upon alienation.— Words such as 
“always” and “ for ever,” used in an instrument 
disposing of property, do not in themselves denote an 
extension of interest beyond the life of the person 
named as taking, their meaning being satisfied hy 
the interest being for life. An instrument in’ the 
nature of a will, made by a Mahomedan, gave shares 
in his property to his surviving widow, son, and 
grandchildren, and devoted a share to charitable 
purposes. It directed that his son “should con- 
tinue in possession and occupancy of the full sixteen 
annas of all the estates............All the matters of 
management in connection with this estate should 
necessarily and obligatorily rest ‘always’? and (for 
ever” in his hands.” It also, with the express object 
of keeping the property in the family, attempted to 
restrict alienation by the sharers, There were other 
provisions to the same effect in regard to the mnanuage- 
went by his son, who retained it till his death. The 
defendant, who was a son of that son, having claimed 
to retain possession of the property in order to carry 
out the provisions of the will,-—/edd that, on its 
true construction, the plaintiff, a sharer under it, was 
entitled to the full proprictary right in, and to the 
possession of, her share, notwithatanding the above 
expressions ino the will, and the attempt to control 
alienation by the sharers, MuuwAMMAD ABDUL 
Magi v. Fatima Bini . - ILL. R., 8 All, 30 

(L. R., 121. A., 159 


20. Request to per- 
sons not in existence at lestator’s death.—A Maho- 
medan testator who died in 1861 by his will left his 








-property in cqual fourth shares to his second and 


third sons V. and #., to the lawful #on (if any) of 
his eldest son Mf, und to his (the testator’s) brother 
A. His eldest son M. he disinheritod. He directed 
that the property was not to be divided until PV. 
and 4. had attained the age of twenty, and as to the 
share of the lawful son of 41, it was to be held in 
trust until such son should reach the age of twenty. 
At the time of the testator’s death no son of Hf 
was living. Shortly after his death a son was born 
to M., but he lived only for a few months. The 
testator’s brother A. was appointed executor of the 
will, In 1878 V, and #. sued the executor 4. and 
his eon J. for an account and division of the pro- 
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perty, and by 2 consent-deerce passed in 188] three 
fifths of the property were given to V. and Z, and 
the remaining two fifths to 4. and §&. The estate 
was duly divided in accordance with the decree, and 
the parties got possession of their respective shares. 
In February 1884 another son was born to M, and 
in May 1884 the infant brought this suit by his 
father and next friend, claiming to be entitled, on 
his attaining the age of twenty, to one third of the 
property received by Vi and A. under the consent- 
decree. Leld that the plaintiff could not recover, 
not having been in existence at the date of the testa- 
tor’s death. According to Mahomedan law as well as 
Hindu law, persons uot in existence at the death of 
a testator are incapable of taking any bequest under 
his will, AbbpuL Capurn Has1 MAHOMED »o. Tth- 
NER (OFFIOIAL ASSIGNEE) 

LL. R., 9 Bom., 158 


21, ——_—_—___- ——_————————_ Charitable be- 
quest.—NSlatute 43 Kliz.,c.4 —‘ Dharm,” Meaning 
of.—Iu the will of a Khoja Mahomedan, written in 
the English language and form, a gift of a fund “to 
be disposed of in charity as ny executor shall think 
right” is a valid charitable bequest, and it will be 
referred to the proper officer of the Court to settle a 
scheme for the application of the fund to charitable 
objects by analogy to Act 43 Elizabeth, Cap. 4. Where, 
however, the will is in the native language, and the 
word “dharm”? or “daram” is used, the word is 
held too vague and uncertain for the gift: to be car- 
ried into effect by the Court, the Court dharm or 
daram including many objects not comprehended in 
the word ‘charity’? as understood in English law. 
GaNnanual v, THAVAR MULIA 1 Bom., 71 


22, —— Invalid gift for 
want of assent of heira,—A Mahomedan by his will 
bequeathed the rents of a certain house in trust for 
his children, and directed that, after the death of the 
last surviving child, such rents should be paid to the 
Committee of the District Charitable Society. 2Ze/d 
that, as the gift to the children being a gift to the 
heirs of the testator to which there was no assent 
was invalid, the gift to the District Charitable 
Socicty also failed. Fatima Bing o. Arive [s- 
MAILJEE BuaM ; : : 9C.L. R., 66 


33. ———_—————  Frohibition of 
alienation or partition.—A Mahomedan testator by 
will decreed that his moveable estate should not be 
divided or alienated by any of his heirs, and directed 
his executor to appropriate the net income, according 
to ao schedule annexed to his will, among certain 
apecified persons divided into two classes, otz.,—those 
who took and those who did not take by inheritance, 
Held that the intention of the testator was to on- 
deavour to prevent any partition of the catate, and 
not to convert his heirs-at-law into mere asunuitants 
taking grants from him, The executor held the 
estate in trust to pay the profits in certain defined 
shares to the heirs, and their representatives could 
not plead adverse possession against them so as to 
bar their claims by lapse of time. KHAJOORUNISSA 
o. ROHEEMUNNISSA . . 1TW.R., 190 
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24. Executor.-- Right to nominate 
successor,—Under Mahomedan law an executor is 
entitled to nominate a successor to carry out the 
purposes of the will under which he was made an 





executor, HAFEEZ-OOR-RAHMAN v. Knapim Hos- 
SEIN ; ; ; : ‘ 4N. W., 106 
25. 





_ Khoja Mahome- 
dan administrator with the will annexed.— Execu- 
tor, Powers of.—The powers of a» Khoja Mahomedan 
executor or administrator, like those of a Cutehi 
Mahomedan executor or administrator, seem to be 
generally limited to recovering debts and securing 
debtors paying such debts. Where a will gave the 
executor full powers with regard to the payment of 
the testator’s debts, — Held that an administrator with 
the will annexed, who was a Khoja Mahomedan, 
succeeded to those powers, and, in a suit: brought 
against him as such administrator by an alleged 
creditor of the testator’s estate, represented all the 
persons interested in the estate. AHMEDBHOY 
Hvnipnoy v, VULLEKBHOY CASSUMBHOY 


(I. L. R., 6 Bom., 703 





26. Infidel executor. 
—The appointment by the will of a Mahomedan of 
an infidel executor does not. invalidate the will. All 
the acts of such an executor, and his dealings with 
the property under the will, until he is removed and 
superseded by the Civil Court, are good and valid. 
Quere,—Whether, if an application were made by a 
person interested in the will to have the infidel exe- 
cutor removed, and a proper person appointed in his 
place, the application would be granted. JENAN 
KuAN v, MANDY 

[1 B.L. R., 8. N..16: 10 W. R., 185 


MAINPRIZE. 


———_ Power of High Court to issue writ 
of. —A writ of mainprize could only be issued where 
the party applying for it was bailable, and had offer- 
ed security, but bail had been refused : it could not. be 
issued to a prisoner contined under Bengal Regulation 
II of 1818, which authorises his detention absolutely 
and unconditionally, and gives him no right to de- 
mand to be relensed on bail. The writ is one which 
could be issued only on the Common Law side of the 
Court of Chancery in England. The power of the 
Common Law side of the Court of Chancery to issue 
such writ was not conferred on the Supreme Court, 
nor is there anything in the Charter of the High 
Court to give that Court power to issue it. IN THE 


MATTER OF AMBER KHAN 6 B. L. R., 456 


MAINTENANCE, 
See CASES UNDER CHAMPERTY. 


See Contract Act, 8, 23—ILLEGAL Cox- 
TRACTS— (iENERALLY. 
{i.L. R. & Cale, 4 


See Hinpv Law—ALIENATION—ALIENA- 
TION BY FATHER. 
(1. L. R., 3 Cale, 214 
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See Hinpu LAW—INHERITANCE—ILLEGI- 
TIMATE CHILDREN. 

(I. L. R., 1 Bom., 97 

4W. R., P. C., 182: 7 Moore’s I. A., 18 


See CASES UNDER Hinpv LAW—MAIN- 
TENANCE, 


See JURISDICTION OF CrIvIL CouRT—So- 
VEREFIGN PRINCES. 

(I. L. R., 9 Cale., 535 

12 C. L. R., 473 


See CASES TNDER MAnHOMEDAN LAW— 


MAINTENANCE. 


See ParTiES—PARTIESsS TO Scits—MAInN- 
TENANCE, SUITS FOR— 

[I. L. R., 2 Bom., 140 

I.L. R., 7 Mad., 428 


future, Attachment of— 


See CASES UNDER ATTACHMENT—SUBJIECTS 
OF ATTACHMENT — MAINTENANCE. 





Grant in lieu of— 


See RESUMPLION—RIGHT TO RESUME. 
(I. L. R., 3 Calc. 793 
I. L. R., & Cale., 113 








Grant of money in lieu of, power 
of widow to dispose of— 


See Hrxpu LAW-—-Wipow — PowkrR oF 
Wipow—-POWER OF J)I8POSITION OR 
ALIENATION . I, Ll. R., 1 Mad., 166 


Ground for stopping — 


See CusTopY OF CHILDREN, 
[I. L. R., 4 Cale. 374 


MAINTENANCE, ORDER OF CRIMI- 
NAL COURT FOR— 


See APPEAL IN CRIMINAL CASES—CRIMI- 
NAL PROCRhDURE CODES. 

[7 W. R., Cr., 10 

2 Ind. Jur., N. 8., 88 


See MAGISIRATE, JURISDICTION OF—AP- 
PRAKANCE OF JURISDICTION OW Pro- 
CEEDINGS 22 W. R., Cr., 30 


See MAGISTRATE, JURISDICTION OF—RRE- 
TRIAL OF CASES 1c. L. R., 89 


See RES JUDICATA——ADJUDICATIONS. 
(I. L. R., & All, 224 


See REVISION — CRIMINAL CASES — Mia8- 
CELLANEOUS CASES & Bom., Cr., 81 


1. Jurisdiction.— Criminal Pro- 
cedure Code (Act X of 1882), s. 485.—" The District 
Magistrate,’ Meaning of the expression.—Complaint 
by a wife against her husband for maintenance.— 
A complaint under section 488 of the Criminal Pro- 
cedure Code (Aet X of 1882) falls within the cogni- 
sance of the Magistrate competent to entertain such 
complaint, and within the local limits of whose juris- 
diction the husband or the father is actually residing 
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a a 


( 3738 ) 


MAINTENANCH, ORDER OF CRIMI. 
NAL COURT FOR.—Jurisdiction—con- 


tinued, 


at the date of such complaint. The expression “ The 
District Magistrate, » Presidency Magistrate, a Sub- 
divisional Magistrate, and a Magistrate of the first 
class” in section 488 means the Magistrate of the 
particular district in’ which the person resides 
aainst whom such @ complaint is made. IN re 
THE PETITION OF FaAKRUDIN 


[I. L. R., 9 Bom., 40 


2. —_—_—_-———_——_—————- Criminal Proce- 
dure Code, 1872, 8. 536.— Former application refused 
at another place. —A Magistrate of the first, class has, 
as such, power to pass an order under the provisions 
of section 5386 of the Code of Criminal Procedure, 
notwithstanding he may not be empowered to take 
cognisance of offences without complaint, The peti- 
tioner, a resident of Cawnpore, was summoned to Al- 
lahabad to answer an application for the maintenance 
of his children. He was ordered to make them a 
mouthly allowance, A somewhat. similar application 
had been madg at Cawnpore, which waa rejected on 
the ground of jurisdiction, 2/eld that the jurisdic. 
tion of the Magistrate who disposed of the case was 
not barred by the circumstance of the petitioner 
being resident at Cawnpore, or of the former appli- 
cation having been rejected. IN THe MATTER OF 
OF THE PETITION OF Topv . 5 N. W.,, 287 


3. Procedure in maintenance 
cases.— Criminal Procedure Code, 1872, *. 686.-~ 
Mode of recording evidence.—Cuses under Act X of 
1872, section 536, are not in the nature of summary 
trials, but require the usual procedure laid down for 
suinmons cases, and that the evidence be recorded in 
full as required by section 335. HurkKisnore Mat 
v, BHARKOTI JELYANIT , . 24 W. R., Cr., 61 


4. Proof of charge.—“ Due proof.” 
—Criminal Procedure Code, 1861, &. 316, Order 
under.—- Before an order under section 816 of the 
Code of Criminal Procedure for the maintenanese of 
a wife or child can be passed against a person, the 
charge must be legally proved against him, the 
words “due proof” in that seetion Incaning legal 
proof on oath. GonbDA vt. PyAki Doss GossaIn 


[13 W. R., Cr., 19 


6. ee «(Nature of evi 
dence,—Ground for making order,—Aw order made 
by « Magistrate under section 316 of the Code of 
Criminal Procedure must be founded upon proof in 
the same proceedings, and not upon knowledge ac- 
quired by him in some other case. Lorotge Dom- 
NEE vo. TIKHA Mooval . - SOW.R.,, Cr., 67 


6. ———_——— Application for mainten- 
ance,—Application hy wife of Christian who had 
reverted tou Hinduism and married again,—The re- 
jection of an application for maintenance made by the 
wife of a Christian who had reverted to Hinduism 
and married a seeond wife is not warranted by the 
decision in Anonymous Case, 8 Mad., Ap.7. Ano- 
NYMOUS CASE . ; ; . 4&4Mad., Ap. 3 


7. — Marriage, Proof of.— Karao 
marriage, Validtly of.— Legitimacy of offspring of. 
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WAL COURT FOR.—Marridgge, Proof 
of—continued. 

— Right to maintenance.—A woman of the Jat caste 

upplied under section 316 of the Code of Criminal 

Procedure for an order of inaintenance. As she had 

only gone through the ceremony of “ Karao”’ with 

her alleged husband, the Joint Magistrate rejected 
her application. His order was set aside on refcr- 
ence, a “Karno” marriage among the Jats being held 
valid, and the offspring of such unions being en- 


titled to inherit. Quuen v Banapur SINGH 
[4 N. W., 128 


8, —————-. Ground for allowing main- 
tenance.—ZJnability tu live together.—YVhe inabi- 
lity of a husband and wife to agree to live together 
is no ground for decreeing a,separate maintenance to 


the wife. JESMUT v. SHOUJAUT ALI 
[6 W. R., Cr., 59 


9. Criminal Proce- 
dure Code, 1872, 8. 536.—Se; trate maintenance on 
ground of ill-trealment.—The provisd to section 536 
of Act X of 1872 doos not authorise a Magistrate to 
entertain an application for separate maintenance, 
on the ground of ill-treatinent, from a wife whose 
husband has not negleeted or refused to maintain 
her, but who has of her own accord left her hus- 
band’s house and protection, and to order an allow- 
ance to be puid to such wife on evidence of ill-treat- 


mont. IN THK MATTER OF THE PETITION OF THOMSON 
[6 N. W., 205 


10. Offer to maintain wife.— 
Criminal Procedure Code, 1872, 8. 536.—Refusal 
to cohabit.—An offer by a Hindu, having two wives, 
to maintain his first wife by allowing her to live 
in his house and by supplying her with grain 
to be cooked and eaten separately, coupled with a 
refusal to live with her as husband and wife, does 
not come within the meaning of the proviso to sec- 
tion 686 of the Code of Criminal Procedure, 1872. 


MARAKKAL v. KANDAPPA GOUNDAN 
(I. L. R., 6 Mad, 373 


11. Refusal by Hindu wife to live 
with husband for sufficient reason.— Crimi- 
nal Provedure Code, 1SS2, 8, 48S.—Second marriage 
by husband.—A Hindu wife having applied for an 
order for maintenance ayainst her husband, the hus- 
band offered to maintain her in his house, but the 
offer was refused on the ground that the husband 
had, without cause, married a second wife. The 
Magistrate ordered the husband to pay a monthly 
sum by way of maintenance. Held that the fact 
that fhe husband had married a second wife was not 
a sufficient reason, within the meaning of section 488 
of tho Code of Criminal Procedure, to justify the 











order, ABUMUGAM 0. TULUKANaM 
(LL. R., 7 Mad., 187 
13. Wife not permitted to live 





with husband.— Criminal Procedure Code, 1872, 
s. 536.—In a caso in which a Magistrate made an 
order under section 636, Criminal Procedure Code, 
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MAINTENANCH, ORDER OF CRIMI- 
NAL COURT FOR.—Wife not permitted 
to live with husband—contitnued. 


1872, directing the husband to pay a monthly sum 
for the maintenance of his wife, the High Court set 
aside the order on the ground that it appeared that 
the husband had not been called upon to maintain 
the wife, who had up to that time lived with her 
father, and that the father had refused to let the 
wife live with her husband without receiving money 
from him. An order uuder section 536 cannot be 
made by a Magistrate of the second class. SomRrex 
v. JiruN SONAR . , . 22 W.R., Cr., 30 


13. Ground for cancelling order. 





_—Proof of adullery.—Iit is open to a husband upon 


whom anu order to make an allowance forgthe muin- 
tenance of his wife has been made under section 316, 
Criminal Procedure Code, 1869, after such order has 
been nue to prove that his wife is living in adultery ; 
and upon such proof a Mayistrate is justified in 
cancelling such order for maintenance. CHAKU r. 
IsnvaAk BHUDAR . . 8 Bom.,, Cr., 124 


14. Alteration or withdrawal of 
order. — Divorce.—Criminal Procedure Code (Act 
X of 1872), s. 536.—An order for maintenance had 
been made under section 5386, Act X of 1872, against 
u Mahomedan, and came before the Magistrate on 
petition from the wife for the purpose of being en- 
forced, The Magistrate called on the husband to 
show cause why the order should not be enforced, 
and the husband appeared, and in the Mayistrate’s 
presence divorced his wife by words sufficient by 
Mahomedan law for that purpose. Z/eld, the Mayis- 
trate should have enforced the order until applica- 
tion was made by the husband under section 537 for 
alteration of the order owing to the “ change of cir- 
cumstances”? which had occurred. The husband 
was bound to pay maintenance up to the time of 
divorce. Quere,—Whether what occurred was such 
a change of circumstances within section 6537 as 
would justify an alteration or withdrawal of the 
order, NkPoor AUKUT t. JURAT 

(10 B. L. R., Ap., 33:19 W. R., Cr., 73 


18. ————————_—_——————_ Presidency 
Magistrates’ Act (IV of 1877), 8s. 234, 235.— Effect 
of divorce on maintenance order.—A Presidency 
Magistrate is competent to stay an order for main. 
tenance granted under section 23-4 of Act IV of 
1877, and to refuse to issue his warrant under the 
8rd clause of that section, and to try all questions 
raised before him which affect the right of a woman 
to receive maintenance. There can be no distinction 
raised between a dissolution of marriage obtained 
under the Indian Divorce Act and a dissolution 
obtained under the Mahomedan law. It is only on 
proof of the existence of the relationship of husband 
and wife that a Magistrate can make an order under 
section 234 granting maintenance to a wife; but 
where proof has been given that such relationship 
has ceased to exist, he may stay an order already 
inale under that section. ABDUR ROROMAN v, 
SakHina. SopnHan vy. SHUBRATON. OxgsUFF v. 
Saama. IL. B., 5 Calc., 558; 5 C. L. B., 21 
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16. ———_—_——- Effect of maintenance order 
on right of divorce.—Presidency Magistrates’ 
Act (LV of 1877), 8. 234.—Borah Mahomedan 
sect.— Husband and wife.—An order made under 
section 234 of Act IV of 1877 by the Presidency 
Magistrate directing a Borah Mahomedan husband of 
the Imami sect to pay a sum monthly for the main- 
tenance of his wife belonging to the Hanafi sect, does 
not deprive the husband of his right to divorce his 
wife, and after such divorce the Magistrate’s order 
can no longer be enforced. In re AupuL Ati IsH- 
MAILJI ; p .- I, L, R., 7 Bom., 180 


Also so held with regard to an order under section 
10 of the Police Amendment Act, XLVUE of 1860 
In RE KasaM Pinvual . . 8 Bom., Cr., 95 


17. Act X of 1872 
Criminal Procedure Cods), 8s. 536.—Mahomedan 
aw.— Divorce.—“ Iddat.”’—An order fur the miuin- 
tenance of a wife, passed under chapter XLII of 
Act X of 1872, becomes inoperative, in the case of a 
Muhomedan, by reason of his lawfully divorcing his 
wife, and thus putting an end to the conjugal rela- 
tion, but it does not become so before the expirution 
of the divorced wife’s “‘iddat.”?’ Abdur Rohoman v. 
Sakhina, I. L. B., 6 Cale., 558; In re Kasam 
Pirbhkat, 8 Bom., Cr.,95; and Luddun Sahiba v. 
Kamar Kudar, I. L. R., 8 Cale., 736; Madras High 
Court Proceedings, 2nd December 1879; referred to 
and followed. IN THE MATTER OF THE PETITION OF 
Din MUHAMMAD , -iIL. BR. & All., 226 


See LagaltTI v. Ram Dia 
(I. L. R., & All., 224 


18. ——_———_—— Effect of decree of Civil 
Court on order for maintenance.—WDecree in 
suit for restitution of conjugal rights.—An order 





for maintenance ceases to have any effect after the | ; : 
' is aggrieved, he ought to apply to the Mayinstrate 


order of a Civil Court in a suit for restitution of 
conjugal rights by the husband giving him a decree. 
LUTeoTEE Doomony v. TIKHA Movuvol 

[13 W. R., Cr., 52 





19. Order as to pa- 
ternily of child.—The order of a Civil Court as to the 
paternity of a child was held to have no effect on a 
contrary order of the Criminal Court making the 
peers father, whom the order of the Civil Court 

exonerated, liable for maintenance. Svspapd 
Domn1 v. Katizam Dome , 20 W. R., Cr., 58 


20. Effect of decree of Civil 
Court on right to apply for maintenance,— 
Decree of Civil Court refusing to enforce agreement 
Jor maintenance.—A decision of the Civil Court, 
refusing to enforce a contract or agreement against 
a man for the maintenance of a woman, cannot con- 
clude either the woman from applying, or a Mugis- 
trate from making an order, under section 316 of 
the Code of Criminal Procedure, 186], for the main- 
tenance of their illegitimate daughter. Ins rug 
MAiTER OF THE PETITION OF MEISLEBACH 





[17 Ww. R., Cr., 49 . Dasl . ° . 
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MAINTENANCE, ORDER OF CRIMI- 
NAL COURT FOR—continued. 


31. —_—————- Grounds for releasing per- 
son from obligation to support illegitimate 
child.—The circumstance that the father of an ille- 
gitimate child is sixteen years old only, and still 
studying at schoul, is not by itself a sufficient reason 
for holding him excused from the necessity of pro-~ 
viding for his illegitimate offspring. The law requires 
that the person on whom the order of maintenance 
is issucd must have sufficient means to support the 
child. QuErEN ON TILE INFORMATION OF NARAIMN 
Korg v. RosHun Lab. . -4N. W., 123 


22. Willingness of husband to 
take charge of children on conditions.— Crt- 
minal Procedure Code (dot XXV of 1861), s. 316. 
—On an application by a wife for maintenance under 
section 316, Act XXV of 1861, the Magistrate held 
she had failed to establish her right of maintenance 
under that section, but he awarded inaintenanece to 
her for her two infant children, though the husband 
stated he was willing to tuke charge of them, pros 
vided they lived with him. eld, the order wag ille- 





gal. PANCHUDAS v. SUUDHAMAYL 
[8 B.L. RR. Ap. 19: 16 W. R., Cr., 72 
23. Order for maintenance of 


unborn child.— Criminal Procedure Code, 1861, 


| &. 3816.—No order can be passed under section 316 of 


the Criminal Procedure Code, 1861, for the imaintens 


ance of un unborn child. LAKLEE v. BUNSEER 
Ditcuir , ‘ ; ; . SN. W.,, 70 
24. Order with reference to hus- 


band’s means.—Criminul Procedure Code, 1561, 
s. 317.—The proceedings of a Magistrate awarding 
the payment of a certain sum of money per wensem 
for maintenance with reference to the means of 
the husband were held to be legal. If the husband 


under section 317, Code of Criminal Procedure. 
GOYAMUNKY SULINEE v. Mousstt CHUNDER SSAA 
{9 W. R., Cr. 1 


25. Prospective order for in- 
creased maintenance as child gets older.— 
Criminal Procedure Code, 1561, 8. 316.—An order 
made under section 316 of the Criminal Procedure 
Code, fixing a suin for the maintenance of a child, 
containing @ prospective order fur an increase of the 
amount awarded as the child grows older, is un- 
authorised by the law. MusaLo v. JUMNA Dass 

[2 N. W., 454 





38. Order at progressively in- 
creasing rate.—Criminal l’rovedure Code (Act 
X of 1882), 8s. 955, 459.—A Magistrate has no 
power, under section 488 of the Code of Criminal 
Procedure, to make an order for maintenance at a 
progressively jucreasing rate. He may, however, un- 
der section 489, froin time to time alter the rate of 
the monthly allowance granted as maintenance under 
section 488. UrsspkA Nata Dray v, SOUDAMINIE 
. 2.4L. R., 12 Cale, 535 
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MAINTENANCE, ORDER OF CRIMI- 
NAL COURT FOR—continued. 


27. Security for performance 
of order.—Criminal Procedure Code, 1872, s. 536. 
—Power to take security for prevention of default. 
—In making an order for maintenance under the 
Code of Criminal Procedure, section 536, » Magis- 
trate has no power to take security for possible 





default. Kanoo Soupaaus v. ALABUNDEE BEWA 
[24 W. R., Cr., 72 
28. Agreement by husband to 


maintain wife.—Criminal Procedure Code, 1872, 
s. 586.—An agreement by a husband to maintain 
his wife by giving her a house and jewels, and by 
delivering to her annually a certain quantity of 
grain and money, cannot be made the subject of 
an order under section 536 of the Code of Criminal 
Procedure, 1872, nor enforced under the provisions 
of that section. Viramma r. NARAYYA 

[I. L. R., 6 Mad., 283 


29. ———_—_—— Question as toright of guar- 
dianship.—Criminal Procedure Code, 1572, ss. 
536, 538.—Custody of child.— 1 determining ques- 
tions under chapter XLI of Act X of 1872, as to the 
maintenance of wives and families in certain cases, 
& Magistrate has no power to enter into any question 
as to the lawful guardianship of a child, LAL Das 
o, Nexunygo Buaisnianr .1,L, R., 4 Cale. 374 


30. Effect of order for main- 
tenance.—Sail for maintenance,—Scetion 816 of 
Act XXV_ of [81 is no bar to a suit’ by a wife 
ayninst her husband for maintenance, LALLA 
GoPEENATH v, JERTUN Koger . . 6W. R., 57 


31. Mode of enforcing order 
for accumulated arrears of maintenance,— 
Criminal Procedure Code, 1872, s. 536.—There is 
nothing in section 636 of the Criminal Pro- 
cedure Code, 1872, to render the levy of accumulated 
arrears of maintenance by a single warrant illegal. 


ANONYMOUS, . ‘ . 7 Mad, Ap., 37 


332. Warrant for collection of 
arrears of maintenance.— Criminal Procedure 
Code, 1872, ss. 536, 638.—Notwithstunding the 
provisions of section 538 of the Code of Criminal 
Procedure, the Magistrate who has made an order 
for maintenance under section 536 may issue a 
warrant for collection of arrears of maintenance 
when the husband is out of his jurisdiction. QurEgN 


v. KaBRI Papayamua 8386. LL. R., 4 Mad, 230 





38. ——————- Mode of enforcing order.— 
Criminal Procedure Code, 1869, s. 316.—The issue 
of a warrant under section 316 of the Code of 
Criminal Procedure is permissiblo for every breach 
of an order of maintenance made under that section, 
but there seems no ground for saying that a defend- 
ant can get out of his liability for any payment 
by the failure to issue a warrant for the levy of that 
payment, The result of issuing it for an aggregate 
of payments is that one month’s imprisonment would 
alone be awardable in default. ANONYMOUS 

(6 Mad., Ap., 23 
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MAINTENANCE, ORDER OF CRIMI- 
NAL COURT FOR —continued. 


34. Imprisonment for default 
of payment.— Criminal Procedure Code, s. 488.— 
Subsequent offer to pay.—Sentence absolute.—A 
sentence of imprisonment awarded under section 
488 of the Code of Criminal Procedure for wilful 
neglect to comply with an order to pay maintenance 
is absulute, and the defaulter is not entitled to release 
upon payment of the arrears due. BIYACHA ». 


Morpin Kurvi . ; . LL. R., 8 Mad, 70 


MAINTENANCE, SUIT FOR— 


See DECLARATORY DECREE, SuUIT FOR— 
MISCELLANEOUS Suits .9B.L. R., 11 


See CASES UNDER HiINpU LAW—MAIN- 
TENANCE, 


See LIMITATION—STATUTES OF LIMITA- 
TION—LIMLTATION AcT, 1871, 8. 1. 
[I. L. R., 3 Calc., 331 


See CASES UNDER LIMITATION ACT, 1877, 
ART. 128. 


See CASES UNDER MAlHOMEDAN 
MAINTENANCE, 


See Res JULICATA—ESTOPPEL BY JUDG- 
MENT : I. L. R., 9 Calc., 945 
(12 C. L. R., 473 


See CASES UNDER SmaLt Cause Court, 
MorvcusslL — JURISDICTION — MAINTEN- 
ANCE, 





Law— 


Suit for reduction of— 


See Hinpu LAwW—MAILNTENANCE—FORM 
OF ALLOWANCE AND CALCULATION OF 
AMOUNT ‘ I. L. R., 1 All., 594 

[I. L. R., 8 Mad, 04 


MAJORITY ACT, IX OF 18765. 


See MAJORITY, AGE OF— 
(I. L. R., 7 AlL, 490 


s. 2. 


See Masority, AGE OF— 
[I. L. R., 7 All, 763 


L Minor.— Mahomedan law.— 
Capacity to cuntract.— Capacity to sue,—Civil Pro- 
cedure Code, 1877, ch, XXX, 08. 440-464.— 
Section 2 of Act LX of 1875 refers only to the capa- 
city to contract, which is limited by section 11 of 
the Contract Act, and not to the capacity to sue, 
which is purely a question of procedure and regue 
lated by the Civil Procedure Code, chapter XXXI. 
PeyikttTH ItHarr Uman ov. KaArRAIRAPOKIL 
Mamop . ; ; . LL. R., 3 Mad. 248 


2. ———_——- 8, 2, cl. b.— Minor, Custody of — 
Guardian.—Change uf religion.—A Brahman boy, 
sixteen years of aye, having left hia father’s house, 
went to and resided in the house of a missionary, where 
he embraced Christianity and was baptised. 1n a suit 
by the father to recover possession of his son from 
the missionary,— Held that the question whether the 
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MAJORITY ACT, IX OF 1875, a. 2, cl. b. 


—continued. 


boy was 2 minor was to be decided, not according to 
Hindu law, but by Act IX of 1875; (2) that the 
claim was not affected by section 2, clause (6), of 
that Act; (3) and that the father was entitled to a 
decree that his son should be delivered into his ens- 


tody. REapDE v. Krisuna .I, L. R., 9 Mad., 391 


8. 3. 


See Act XL oF 1858, s. 3. 
[I. L. R., 9 Cale., 901 
I. L. R., 8 Cale., 714 


1. ———__—_—_———._ Testamentary guardian ob- 
taining probate.—‘ Guardian appointed by Court.” 
—Where a person who by his father’s will is made 
guardian of his minor brother, applies for and obtains 
probate of the will, the grant of probate only estab- 
lishes the authority of his appointment, Such a 
guardian is not one “appointed by a Court of Jus- 
tice’? within the meaning of clause 1, section 3, Act 
IX of 1875, and the minor attains majority on his 
completing the age of eighteen years.  JOGEsH 
CHUNDER CHUCKERBUTTY v. UMATARA DEBYA 

[2 C.L. R., 677 


2, ———_—————._ Age of majority.— Order 
of Court under Act XL of 1858 appointing guar- 
dian, Kffect of.—In a suit in Calcutta against one of 
the makers of a joint promissory note executed in 
Calcutta on the Gth June 1877, the defendant, who 
was a Mahomedan, pleaded infancy, Lt appeared that 
the defendant was born on the 22nd July 1857; 
that, by an order of a competent. Court, dated 6th 
November L865, the father of the defendant was, 
under Act XL of 1858, appointed guardian of his 
property, portion of which was situated in the mo- 
fussil. eld that the effect of the order under Act 
XLof 1858 was to extend the ninority of the defend- 
ant to the age of eixhteen years, and that consequent- 
ly he was a minor on the 22nd June 1875, when 
the Majority Act IX of 1876 came in force; and 
therefore, under section 3 of the latter Act, his 
minority was further extended to the age of twenty- 
one years, 80 that on the date of the execution of the 
note the defendant was still a minor. Rag CooMAR 
Roy v. ALFUZUDDIN AIMED .8C. L, R., 419 


3. Minor.— Guardian ad litem, 
—The appointment of a guardian ad litem is sufficient 
to make the minor party subject to section 3, Act 
IX of 1875, and to constitute his period of majority 
at twenty-one, at any rate so far as relates to the pro- 
perty in suit, notwithstanding that such minor would 
but for such appointment have attained majority at 
eighteen. Surrya Guosab v. SUTTYANUND GHOSAL 

. [I. L. R., 1 Calc, 388 


4. Guardian.— Minor.—Dis- 
ahility of infancy; its continuance.—- Period of minor- 
tty, how affected by Act XL of 1859.—Whena guar- 
dian has once been appointed to a minor under the 
provisions of Act XL of 1858, the disability of in- 
fancy will last till the aye of twenty-one, whether the 
original guurdian continue to act or not, Ropra 
Proxasy Missex v. BHOLA Nata Mc KuERJBE 

(I. L, R., 12 Calc., 612 
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MAJORITY ACT, IX OF 1875, 8, 3—con- 


tinued. 


5, ———_—__—_——— Minor under Court of 
Wards.—A “minor under the jurisdiction of the 
Court of Wards” means a person of whose estate the 
Court. of Wards has actually assumed the manage- 
went, not a person of whose estate the Court of 
Wards might. with the sanetion of Government tako 
charge. PERIYASAMI v. SESHADRI AYYANGAR 

[I. L. R., 8 Mad, 11 


MAJORITY, AGE OF— 


See Limitrarrion Aot, 1877, 8. 7. 
[6 C. L. R., 543 


1, ——_——_—— Hindu, resident and domi- 
ciled in Calcutta, Majority of.—The age of 
majority of a Hindu resident and domiciled in the 
town of Caleutta, and not possessed of any property 
in the mofussil, is the end of fifteen yenrs, CALLY 
Cuurn Munck oo. Buuaaosurry Cuurn MUL- 
Lick, IN THE MATTER OF BENUD Baruany MUL- 
LICK 


(10 B. L. R., F. B,, 231: 8. C., 189 W. R., 110 


Deono Moyer Dossee v. Jogarssur Hat 
[1 W. R., 75 


Contra, IN THE MATTER OF Hemnatru Boss 
[1 Hyde, 111 


Pourmesnurg Ona », Goorpee. 11 W. R., 446 


TARINEE PrxsiwAD SEIN v. DWARKANATH Ruv- 
KMEET. : , ; 15 W. R., 451 


2. Hindu law.— 
Act NL of 1558.—A Hindu, resident and domiciled 
in Calcutta, and possessed of lands in the mofussil, 
borrowed in) Calcutta a sum of money from the 
plaintiff, a professional money-lender, and agreed by 
his bond to repay the principal with in¢derest at 86 
per cent, per annum in Caleutta, Tho defendant’s 
age, at the time he executed the bond, was sixteen 
years and one or two months ; but neither his person 
nor his property had been taken charge of by the 
Court of Wards, or by any Civil Court. The defend- 
unt having imade default in payment, the plaintiff 
brought the present suit. The defendant pleaded 
hisaninority. ded by the Pull Bench that the law as 
‘a the age of minority governing the case was not 
Act XL of 1858, but the Hindu law, under which 
the defendant was not wu minor at the time he exe- 
cuted the bond, and that therefore he was linble on 





it. MorHoutMOHUN Roy v. SooRENDKO NARAIN 
EB _ LL. R.,1 Calc. 108: 24 W. R., 464 
3. Construction of will.—FKze- 





cutor.— Grant of probate, hefusal of, to minor— 
A Hindu domiciled with his fainily at Serampore, in 
the zillah of Hooghly, died, leaving @ will, in which 
was the following direction: “In order to look after 
the uffairs, te conduct suits and manage the debts 
and ducs relative to my real and personal estates, 
my eldest son, Lf. C. G., who has attained the age of 
majority, ‘emains executor, for my younger son, G. 
C. G., is an infant; but as my eldest sister, 8. H. 
D., is prudent and sensible, all the affairs of the 
estates shall be under her superintendence; and my 
eldest sun shull do al) the acts according to her 
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MAJORITY, AGE OF.—Construction of 
will—continued, 
advice and direction. Butwhen my younger son, G. 
C. G., will come of age, then both the brothers shall 
be competent personally to manage the affairs; at 
that time the advice and superintendence of my said 
sister shall not remain.’ G. C. G., after attaining 
the age of sixteen, but before he had reached the age 
of eighteen, applied for grant of probate of his 
father’s will to himself, jointly with his brother ZH. 
C. G., in respect of property in Calcutta. The 
Court below refused to grant probate of the will to 
the son of the testator, on the ground that he was 
undor the age of eighteen years. Held, on appeal, 
that he had not attained the age contemplated in his 
father’s will at which he was to be joined in the 
executorship with his brother. IN THE Goops oF: 
GANGA PRagaAD GosaIN' . 4B.L. R.,, Ap, 43 


8. C, on appeal , : - 6B. L. B., 80 


4. Mahomedans not subject to 
Court of Wards.—In the case of Mahomedans 
not subject to the Court of Wards, the limit of 
minority was held to be at least sixteen years, AB- 
DOOL OaAuas Cuowvuxry v, Exias Banoo 

(8 W. R., 301 


5. Proprietors paying revenue 
to Government,—- Beng. Reg. AXWI of 1793, s. 
3.—The holder of an estate paying revenue direct to 
Govermnent, whether the settlement of that estate 
be tomporary or permanent, was a proprietor within 
the weaning of seetion 3, Regulation XXVI of 17938; 
and the minority of such a proprictor extended to the 
end of the eighteenth year. Huko Monee DEBIA ». 
TUMEEZOODEEN CHOWDHURY . . TW.B., 181 


Brrk Kishore SUNYE Sivan o. Hur Boiius 
NARAIN SINGH é . 7 W.R., 502 


6. Beng, Reg, XXVI 
of 1793, s, 2.—Contracts as to real estate and per- 
sonal contracts.—Scction 2, Regulation XXVJI_ of 
1793, extended the term of minority of proprietors of 
estutes paying revenue to Government from the end 
of the fifteenth to the end of the eighteenth year, in 
respect of all ucts done by such proprietors, both as 
to matters connected with real estate and matters of 
personal contract. Bykunrnata Roy Cnowpiry 
v. PoGosE ° e e ° ° 5 W. R,, 3 


7, Proprietors out of 
possession — Beng. Reg. XXVI of 1793.—Repula- 
tion XXVI of 1783 applied to proprietors out of 
possession as well as to those in possession, and was 
not overridden by the Mahomedanu law with reference 
to majority. ENarT Hossein ov. Kosuan Jawan. 
Rosuay Janay ev. ENABT Hosszin . 6 W.R.4 


8, Sale of estate by 
Mahomedan proprietor.—Beng. Reg. XXII of 
1793, #. 8.—Semble—In respect of a transaction jn 
which a Mahomedan, the proprictor of an estate pay- 
ing revenue to Government, disposes of that estate, 
the period of ininority was that of cighteen years, as 
fixed by section 2, Regulation NAVI of 1798. AnRER- 
OONNISSA KHATOON v. ABADOONNIS8SA KHATOON 

(15 BL. R., 67: 38 W. R., 208 
LR, 30. A, 87 
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MAJORITY, AGE OF.—Proprietors pay- 
ing revenue to Government—cuntinued. 


9. Co-sharer.— Beng. 
Reg. XXVI of 1793.—Regulation XXVI of 1793 
(fixing eighteen years as the legal age for the exercise 
of the powers of # proprietor of an estate paying re- 
venue to Government) applied to a co-sharer, as well 
as to the proprietor of an entire estate. Rousaun 
JAHAN v, ENAET HOSSEIN. . W. R., 1864, 83 


10. Hindu.— Bom. Reg. V of 1827, 
8. 7.— Minor.— Application for execution of decree, 
—Held that a Hindu of the age of seventeen yeurs 
was competent to apply for the execution of a 
decree obtained by a deceased person of whom he 
was the representative. Keyulation V of 1827, sec- 
tion 7, clause 3, did not prevent a Hindu Jess than 
eighteen years of aye from suing, but restricted him 
to a particular period, after which he was no longer 
aminor, GANGADHAR KAGHUNATH v. CHIMNAJI 
Kxsuavy DAMLE . ‘ - & Bom,, A. C., 96 


11. —————— Person not European Bri- 
tish subject.— Act XL of 1858.— Majority of 
AMindus.— Kvery person not being a Buropean British 
subject, who has not attained the aye of eighteen years, 
is a minor for the purposes of Act XL of 1858; and 
unless he is a proprictor of an estate paying: revenue 
to Government, who has been taken under the juris- 
diction of the Court of Wards, the care of his person 
and the charge of his property are subject to the 
jurisdiction of the Civil Court; and he is a minor, 
whether proceedings have been taken for the protec: 
tion of his property or the appointment of a guar- 
dian or not. MabpHUSUDAN MANJI 0. DEBIGOBINDA 
Nrwat . : . LBL, FB, 49 


S. C. Mapu00 SoopUuN MANJKE ov. DABER GOBIND 
NEWGEE , ; - 1OW.R., F. B., 38 


ABDUOL HossBIN v. LUTEEFOONNISSA 
[ll W. R., 235 


13. ————_—— Person subject to Act XI, 
of 1858.—4ct XL of 1858, Certificate under.— 
When a certiticate of guardianship has been granted 
under Act XL of 1858, it is by the terms of that 
Act, and not by reference to Mahomedan or Hindy 
law, that the period at which the ward 18 to be con- 
sidered of full age must be determined. MAHOMED 
ABSUD CHOWDUBY v. UusUN BEpEr 

(2 W. R., 217 


13. Limit of minor- 
ify.— Discussion as to the limit of minority of Hindus 
(who are not proprietors paying revenue to Govern. 
ment), and as to the proper construction of section 








26 of Act XL of 1858, Monsoon Axi cv. RaAMDYAL 
3 W.R., 50 
14, Reronue- paying 





proprietors,—The age of majority fixed by Act XL 
of 1858 is not only for proprietors of land paying 
revenue to Government, but for all persons not being 
British subjects. LaxHIkaNT Dott v. JAGABAN- 
DHU CHUCKERBUTTY . . 3B. LR. Ap. 79 


S.C. Lrecaner Kant Derr ov. JOGOBUNDHOO 
CHUCKERBLiT¥ . ‘ . LW. 2B, 56) 
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MAJORITY, AGB OF.—Person subject 
to Act XL of 1858—continued. 


15. Jurisdiction.— 
High Court, original juriediction—The period of 
minority among Hindus, by the operation of Act XL 
of 1858, extends te eighteen years, as well within 
the original civil jurisdiction of the High Court as 
within the jurisdiction of the Civil Courts in tho 
inofussil, and that whether the father is alive and of 
full age or not. JADUNATH MITTER v. BoLycuaND 
Durr ° ° ° ° . 7B. L. R., 607 


16. Power to sue— 
Act XL of 1858, s. 3.—Where a person (a native of 
this country) has not attained the age of cighteun 
years, he is not competent to institute and maintain 
a suit without the intervention of a guardian ap- 
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pointed under section 3 of Act XL of 1858. Noor . 


AHMED v. LuttTaA PERSHAD . 


17. European British 
subject.—The defendant was, at the time of making 
% promissory note, of the age of nineteen years, ‘The 





. 2N. W., 189 | 


— 


evidence showed that her father was born ut sea, and | 


lived the greater part of his life at Calcutta. It was 
not shown of what country his parents were, or 
whether the ship in which he was born was a British 
ship. The defendant pleaded minority at the time of 
making the note. Held, the defendant was not a 
European British subject, and not exempted from 
the operation of Act XL of 1858. She, therefore, 
attained her majority ut eighteen years. ARCHER 
v. WATKINS ° ‘ e -SB.L.R., 372 


18. 
(Majority Act), s. 3.—Minor.—A minor, of whose 
person or property a guardian has been appointed 
under Act XL of 1858, does not attain his majority 
when he completes the age of eighteen years, but 
when he completes the age of twenty-one yeurs, 
KHWAHISH ALI v., SURJU PRASAD SINGH 





Act IX of 1875 ° 


(I. L. R., 3 AlL, 598 | 


19. 
not domiciled in India,—Capueily to contract, 
—Minor, Suit against.—Crvil Lrocedure Code, &. 
443.— Majority Act, IX of 1875.—- Les loct.— Con- 
tract Act, LX of 1872, #, 11.— Cheque.— Lialnlity 
of tadorser.—Act NXVI of 1581, 8. 35, 43.—-A 
cheque was indorsed in blauk by a European British 





European British subject 
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MAJORITY, AGH OF .—Buropean British 
subject not domiciled in India—vcontinued. 


ment, the indorser was a minor under English law, 
and dismissed the suit on the ground of minority. 
Held that if the Court was satisfied of the fact of 
the defeudant’s minority, it should have complied 
with the provisions of section 443 of the Civil Pro- 
cedure Code. Held that, assuming the indorser to 
have been sut juris, the indorsement, taken in con+ 
junction with the facts proved, established a contract 
by which the indorser was bound to pay the cheque, 
Per Srraiaut, Offf. C. J, and Durnoitr, J, 
that it was by no means clear or certain that there 
was any rule of international law recognising the lea 
loci contractus as governing the capacity of the per« 
gon to contract, but that, assuming such a rule 
to be established, the specific limitation of the 
Majority Act (IX of 1875) to “domiciled persons ” 
necessarily excluded its) applieation to European 
Kritish subjects not domiciled in British India; that 
section 11 of the Contract Act must be interpreted 
as declaring that the capacity of a person in point of 
aye to enter into w binding contract was to be deter. 
mined by his own personal law, wherever such law 
was to be found; that this rule was not affected by 
the Majority Act, so far as concerned persons tem- 
porrrily residing but not domiciled in British India, 
Whose contractual capaeity was still left to be pgov- 
erned by the personal law of their personal domi- 
cile; and that such law in the case of European 
British subjects was the common law of England, 
which recognised twenty-one as the aye of majority, 
Per OLDPIKLD, J., that by the rule of the jus gen- 
tium, as hitherto understood and recognised ino Bug 
land, the dec /ver would govern in respeet to the 
capacity to contract, but that in framing the Indian 
Majority Act, which was the dex duet on the subject 
in India, the Legislature would appear not to have 
adopted that rule, but, by limite the operation of 
the Act to persons donneiled in’ British India, to 
have intentionally excluded from its operation pers 
rons not domiciled there, and to have left such pers 
sous to be governed by the law of their domicile. 
Per Baoparust, J, that Act LX of 1875 was intend. 
ed by the Legislature to be applicable, and in fuet 
was applicable, only to Kuropean Hritish subjects 
domiciled in those parts of India referred to in see. 
tion J, and that to any other European British sub. 


, ject whose domicile was in’ England, but who was 


subject who at that tine was under twenty years of - 


age, and was temporarily residing, and not domiciled, 
in British India. It was subsequently dishonoured, 
and a suit was then brought by the bank which had 
cashed the cheque, to recover the amount from the 
indorser and drawer. The former alleged that the 
drawer had reqaested him to sign his name to the 


cheque, saying that it was a mere matter of form, . 
and he would not be liable for the amount, and that | 


the bank would only cash the cheque when indorsed 
by him; and in consequence he consented to indorse 
it, but that he did so withuut any intention of incur- 
ring liability as indorser; that le received no consi- 


deration, and that his indorsemeznt was in blank, and . 


not in favour of the bank, and was converted into a 
special indorsement without his knowledge and con- 
sent. The Court held that, at the time of indourse- 


temporarily residing in any part of India above 
alluded to, the privileges and disabilities of minority 
attached until he had attained the age of twenty-one 
years, RoILKUAND AND KUMAON BANK v. Kow 

(I. L. R., 7 All, 490 


20. Mahomedan over 16 years 
of age before Act IX of 1875 came into 
force.—Capacity to contract.—Makomedan law.—- 
Act 1X , 1872 (Contract Act), s. 11.—Act XL 
of 1558 (Bengal Minors Act), 8. 26.—Act 1X of 
1875 (Majority Act), s. 2 (c).—In @ suit upon a 
bond executed on the 6th June 1875 by a Maho- 
medan who at that date was sixteen years and nine 
months old, the defendant pleaded that at the time 
when the bond was exccuted he was a minor, and 
that the agreement was therefore not enforceable as 
against him. Held that the defendant, having ut 
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MAJORITY, AGE OF.—Mahomedan over 
16 yeurs of age before Act IX of 1875 
came into force—continued., 


the date of the execution of the bond reached the 
full age of sixteen years, and so attained majority 
under the Mahomedan law, which, and not the rule 
contained in section 26 of the Bengal Minors Act 
(XL of 1858), was the law applicable to him under 
section 2 (c) of the Majority Act (IX of 1875) 
before the latter Act came into force, was competent 
in respect of age to make a contract in the sense of 
acction 11 of the Contract Act (IX of 1872), and the 
agreement was therefore enforceable as against: him. 
Tho rule contained in section 26 of the Bengal 
Minors Act is limited by its terms to “the purposes 


of that Act,” which provides exclusively for the care - 


of the persons and property of minors possessed of 
property which has not been taken under the protec- 
tion of the Court of Wards ; and it is to such persons 
only, when they have been brought under the opera- 
tion of the Act as in it provided, that the prolonga- 
tion of nonage under section :’°6 applics. DAMODAR 
Dass v. WiLayet Husain . I. L. R., 7 All, 768 


21. — European British subject. 
—Law governing capacity to contract.—The lex 
loct contractus determines the capacity of a person 
to contract, and reference ought not to be made 
to the law of his domicile of origin, The privileges 
and disabilities of minority, 80 far as they are not 
removed by express enactinent, attach to European 
British subjecta in’ this country until they have 
attained the age of twenty-one years. The same 
rule ought, on principles of justice, equity, and 
good conscience, to be observed in the Non- Regu- 
lntion as in the Regulation Provinces. HEARSEY v. 
GIKDHAREE Lab ; ; 3 N. W., 338 


22. A, stated that 
ho was born in 1848; that his great-grandfather 
was, according to the tradition of the family, a 
European (but of what country in Europe he did 
not know) residing at Madras, and his grandmother 
a native, Hindu or Mahomedan; that he did not 
know whether his great-grandfather and great- 
grandmother were married, or who his grandmother 
was, or whether his grandfather was married ; that 
hiv father married a lady bearing an English name ; 
that he himself and all his relations were Christians ; 
that he was born in Calcutta, and knew of no 
relatives in Europe. Held that he was the legiti- 
mate descendant of a European British subject, and 
therefore his age of majority was twenty-one years. 


Ro.1o v, SMITH , ~1BL BR, O. C., 10 


23. Bombay Minors Act, XX of 
1864.—Minor.—A Hindu to whom Act XX of 1864 
(Bombay Minors Act) is not applied, and who is not 
governed by the Majority Act, 1875, attains his majo- 
rity when he attains the age of sixteen years. SHID- 


DESURAV 0. RAMCHANDRABAV 
(LL. R., 6 Bom., 463 


24. Charge of pro- 
perty of minor.—Act XL of 1858, 8. 2.—Under Act 
XX of 1864, section 1, it is the charge of a minor’s 
property, and not the property itself, which shall vest 
in the Civil Court a distinction which has been over- 
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MAJORITY, AGE OF.—Bombay Minors 
Act, XX of 1864—contlinued. 


looked in Bai Kesar v. Bai Ganga, 8 Bom., A. C., 
33. The meaning of the lst section of Act XX of 
1864, when regarded in connection with the sequel 
thereof (which provides, for the information of the 
Civil Court, no such means, regarding the deaths of 
persons leaving infant children, as would enable the 
Court to act ex mero motu in every such case), is 
that the care of the persons of all minors (not 
being European British subjects) and the charge 
of their property shall be, as expressly provided in 
the Bengal Minors Act, XL of 1858, “ subject to the 
jurisdiction of the Court;” and there is nothing in 
the subsequent sections of the Bombay Minors Act 
which would lead to the conclusion that, until the 
Court is moved to exercise its jurisdiction, the care 
of the minors themselves or the charge of their pro- 
perty is vested in the Court, or that more was intend- 
ed than that, like the Court of Chancery in England, 
the principal Civil Courts of districts should have 
the right, if moved so to do, and if they so think 
proper, to tuke care of the persons of minors and 
charge of their property; and that, until the Court 
does so, the minors cannot be regarded as wards of 
the Court, or their property as in its charge. It is 
only for the purposes of Act XX of 1864 that 
Rae eae is laid down as the age of majority (section 
30). The Legislature has not, by that Act, intend- 
ed to prescribe eighteen as the age of majority for 
all persons of all castes and creeds and for all pur- 
poses. That limit is not applicable to any person 
until the Act be brought into play by the exercise of 
the Civil Court’s jurisdiction. One member (al- 
thongh an infant) of an undivided family, governed 
by the Mitakshara law, has not such an interest in 
the joint property as is capable of being taken charge 
of and managed by the Civil Court or a guardian 
appointed under Act XX of 1864. Quare,—Whether, 
under Act XX of 1864, the principal Civil Court. of 
original jurisdiction in the district can take charge 
of the property of a person who has completed his 
sixtcenth year, but is under eighteen. S#Htva1 
Hasam v. Datu Mavsgr Kuova . 12 Bom., 281 


MALABAR LAW—CUSTODY OF 
CHILD. 


Nephews.— Guardianship, Right of. — 
Ground for erercise of jurisdiction of Civil Court — 
The Civil Judge removed two children, governed by 
the rule of Marumakatayam, from the custody of 
their karnavan, and placed them under the guar- 
dianship of their father. Held, by the High Court 
on appeal, that the order should be reversed on the 
grounds that no case had arisen for the exercise of 
the Civil Judge's power, and that the order was 
wholly opposed to the very principle upon which 
Marumakatayam depends. Tuaruvu Barurtty oe. 
CHAKAYATH CHATHU 7 Mad., 179 


MALABAR LAW-—CUSTOM. 


1. Nambudri Brahmans.—Proof.— 
Adoption of sister’s son.—A Division Bench of the 
High Court having directed an issue to be tried by the 
Subordinate Judge of North Malabar as to whether, 
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MALABAR LAW—CUSTOM.—Nambudri 
Brahmans—continued. 


by the custom of Malabar, the adoption of a sister’s 
son among Nambudri Brahmans was valid, the 
subordinate Judge examined eleven witnesscs select- 
ed by the parties to the suit, all of whom were de- 
scribed as Nambudris of note in both districts of 
North and South Malabar. These witnesses (with 
the exception of one whose testimony was self-con- 
tradictory) agreed that the adoption of a daughter’s 
or sister’s son is recognised by the customary law of 
Malabar, and supported their opinion by giving 
instances of such adoption which had taken place 
within their knowledge, and named the persons 
alleged to have been adopted in pursuance of the 
custom as holding estutes by virtue of the title 
thereby acquired, The Division Bench referred to a 
Full Bench the question whether the evidence suffi- 
ciently established the eastom ajleged,  JZeld by the 
Full Bench (Turner, C. J., INNES, KiInpERSLEY, 
and Murrusamr Ayyar, JJ.) that the evidence was 
sufficient to establish ‘that the adoption of a sister’s 
son by Naimbudri Brahmans is sanctioned by the 
customary law of Malabar. (Per Turner, C. J., 
and KINDERSLEY, J.) Semble,—The ruling in 
Gopalayyan v. Ragupatht Ayyan, 7 Mad., 250, as 
to what constitutes sufficient proof of custom, has 
been too strongly expressed.  ERANJOLI ILLATH 
Visunuo NAMBUDRI v. ERangonr Invatn Krisi- 


NAN NAMBUDRI. ‘ - LL. R., 7 Mad. 8 
2. — Nambudris.—Jnfroduction of 


stranger to perpetuate existence of illam.—Accord- 
Ing to the custom prevailing amongst Nambudris in 
Malabar, a person may be introduced into an illamwn 
(family) to perpetuate its existence. Such person 
thereupon becomes a inember of the illam, and is 
prima facie entitled to exercise the uraima rights of 
the illam (/.¢., to act as trustee of temples, the here- 
ditary trusteeship of which 1s vested in the illam), as 
well as to enjoy the properties belonging to the 
illam. KESHAVAN v, VASUDRVAN 

(I. L. R.,7 Mad, 297 


3. Custom in family of the 
Zamorin Rajas of Calicut.—Presumption as to 
property in possession of member of family.—Accord- 
ing to the custom obtaining in the family of the 
Zamorin Rajas of Calicut, property acquired bya 
stanow-holder and not merged by him in the pro- 
perty of his stanom, or otherwise disposed of by him 
in his lifetime, becomes, on his death, the property of 
the kovilagom in which he was born, and, if found 
in the possession of a member of the kovilagom, 
belongs presumedly to the kovilagom as common 
property. Vira Raven v. Vata RANI (RANI OF 
CaLicUuT) . ‘ ; i. L. R., 3 Mad., 141 


MALABAR LAW—ENDOWMENT. 


1. —_———-— Uralans.— Agreement to increase 
number of uralans (trusters).— Binding effect of on 
minority,—An agreement by the majority of the 
uralans (trustees) of a Malabar devaswam (temple) 
to increase the number of uralans is not binding on 
a dissentient ininority, NARAYANAN vo. SRIDHARAN 
(LL. R., 5 Mad., 165 
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MALABAR LAW—~—ENDOWMENT.—Ur. 
alans—continued. 


2. ——— Trust manage- 
ment.—Power of majority—Where the majority 
of the uralaus of a Malabar devaswam agreed to 
renew a kana on terms beneficial to the devaswam 
after the question of the renewal had been fairly con- 
sidered by all the uralans,— eld that the decision 
of the majority was binding upon a dissentient min- 
ority. CuaAkavuk TERAMATH v, UratTH LAKSuMI 

[I. L. R., 6 Mad., 270 


3. —— Alienation of endowed pro- 
perty.— Sule of joint property.—Uralans of devas- 
wam.— Sale hy one tarawad without consent of others, 
—When the uralans of a devaswam were four tara- 
wads,—J/eld that a sale of the urayama right by one 
tarawad, without the consent of the others, was alto- 
gether invalid, and that the vendee could not redeem 
& kanwn mortgage of the devaswan land, though the 
mortyayor was karanavan of the tarawad which as- 
siumed to sell the urayama right. UkaNDA Var. 
BIYAR vt. RAMEN NAMBUDIKI , . 1] Mad., 262 


4, ——_—_—- Transfer of right to manage 
temple.— Lease.—A transfer of the rizht to manage 
a Malabar temple and its lands by way of lease for a 

sum of money is illegal. Rama VARMA 'TAMBARAN 
vo. RAMAN NAYAR. . LL. R., 6 Mad, 88 


—_—_———— Alienation.—Cus- 
tom.—The founder of » Hindu temple who provides 
that the uralans (trustees or mmnagers) thereof for the 
tine being shall be the karanavans (chiefs) of four dis- 
tinet families, may be supposed to have established this 
species of corporation with the object. of securing the 
due performance of the worship and the due adminis- 
tration of the property of the temple by the instru- 
mentality of a class of persons whom he has selected on 
grounds of special fitness; and it cannot be supposed 
that he intended to empower such trustees at their 
mere will ta transfer their office and its duties, with 
all the trust property, to a person unconnected with 
the families from which the trustees were to be 
taken, to be used according to bis discretion, There 
is no authority under the general principles of Hindu 
law for holding that such trustees have power to 
make such a transfer. Where a custom relicd on as 
sanctioning such a transfer innplies the right to sell 
the trusteeship for the pecuniary advantage of the 
trustees, that circumstance alone may justify a deci- 
sion that the custom relied on is bad in law. Where, 
from the absence of direct evidence of the nature of a 
Hindu religious foundation, and the rights, duties, and 
powers of the trustees, it becomes necessary to refer 
to usage, the custom to be proved must be one which 
regulates the particular institution. The cases of 
Greedharce Dosav, Nundo Kishore Doss,11 Moore's 
1. A.,405; and Rajah Muttu Ramalinga Setupati v. 
Perianayaaam MMllai, L. R., 21. A., 209, referred to 
and approved. VURMAL VALIA ». Ravi VURMAN 
[L. L. R., 1 Mad., 235 
L.R., 41, A., 76 


Affirming decision of High Court in Vinws VALIA 
(Ragan or Cnenagor Kovinagom) o. Kotra- 
YaTH Kiyaki KOVILAGATA REvI Varma Mootna 
Rasa ‘ , ; é . 7 Mad, 210 
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MALABAR LAW — ENDOWMENT — 


continued. 


6. Alienability of “sthanam ”’ 
lands.—Tayment of debt.—Lands attached to the 
“«thanam ” of sthanamdars in Malabar are, unless 
the contrary be specifically proved in any particular 
case, liable to alienation and charge, at all events for 
the payment of debts incurred for the conservation 
of the sthanam. CHEMMINIKARA Mouppin NAtmR ». 
Kinryanat Uxona Menon, I. L.R., 1 Mad. 88 


See VENKATESWARA IYAN v. SHEKHARI VARMA 
(LL. R., 3 Mad, 384: L. R. 8 I. A., 1438 


7, Grant of perpetual 
lease.—The grant of a perpetual lease at a fixed rent 
is not necessarily beyond the powers of a sthanam- 
holder in a Malabar royal family. MANA VIKRAMAN 
». SUNDARAN PatraR . ILL.R. 4 Mad,, 148 








MALABAR LAW—GIFT. 
1. Validity of gift—Delivery of 


possession.—VPlaintifl sued to recover certain land in 
virtue of an alleged gift from her deceased husband. 
The parties were subject to the Marumakatayam 
law. The facts were that the land being in the hands 
of tenants, a deed of gift with the counterpart lease 
was delivered by the donor t. the plaintiff. It did 
not apperr that there were any title-deeds belonging 
to the property. He/d, reversing the decision of the 
Principal Sudder Ameen, that the rule of law applicable 
is that a gift is perfectly valid if such delivery is 
made as the nature of the object: permits, and that 
this had been done in the present case. WaANNATITAN 
KANDILE CHIRUTHAI tv. KRYAKADATH Pyne, Kv- 
RUPP. ‘ . ‘ ; - 8 Mad, 104 


2. Restriction on enjoyment.— 
Attampt to create estate subject to incidents of 
Malabar tarawad property.—Sale of interest of 
donca by judgment-creditor.—The owner of certain 
land in Malabar made a gift thereof to his two sons 
and daughter, with the intention that it should be 
enjoyed by them subject to the incidents of tarawad 
property,—z.e., that the estate should be impartiblo 
and held by the donees us joint family estate des- 
cendible to the heirs in the female line. Held that 
the interost of ono of the donees in the land was 
liable to be attached and sold in cxecution of a decree 
againat him. NARAYANAN 0. KANNAN 

(1. L. R., 7 Mad. 315 


MALABAR LAW—INHERITANCE. 


1. Issue of parents governed by 
different systems of law.—Where a8 wowan 
belonging to a Malabar tarwad governed by the 
Marumakatayam law (succession by nephews) has 
isene hy a man who ie governed by the Makatayam 
law (succession by sons), such issue are primd facte 
entitled to their father’s property in accordance with 
the Makatayam law, and to the property of their 
mother's tarwad in accordance with the Marumaka- 
tayaim law, CiATHUNNI vt, SANKARAN 

(I. L. R., 8 Mad., 238 


3. Nambudrie.— 7nheritance.— 
Sarvasvadhanam marriage.— Rights of son.—Among 
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MALABAR LAW — INHERITANCE — 
Nambudris—continued. 


Nambudris in Malabar, the son of a daughter given 
in the Sarvasvadhanam form of marriage dves not 
inherit in the family of his father so long as other 
heirs exist. KUMARAN v. NARAYANAN 

{I. L. BR. 9 Mad., 260 


3. Mode of succession to Pol- 
liam.—Private property left by poligar.—The mode 
of succession in a polliam is not such as to render 
the holder responsible for the debts of his predeces- 
sor. There is not a continuance of the previous 
estate in cach successive holder, but a fresh estate 
created by the gift. However, as respects private 
property left by a deceased poligar, liability to the 
extent of the assets taken will attach upon the takers, 
if there was an obligation upon the owner of the pro- 
perty so taken to pay the debt, SussBa Cuerry r. 
Mast1IMMADI .* , ‘ . 83 Mad, 303 


MALABAR LAW—JOINT FAMILY. 


Taverai.— Succession.— Tarwad, 
—In Malabar the word “ taverai”’ has several distinct 
meanings. In the families of the princes all the 
houses have separate property, and the senior in age 
of all the houses succeeds to the royalty with the 
property specially devoted to it. This mode of sue- 
cession may be regarded as rather due to public 
than to private law. Private families have some- 
times adopted the same customs, but there is the 
strongest presumption against the truth of this in 
the case of the private family. Families becoming 
very numerous have often split into various branches. 
In the language of the people, there is community 
of purity and impurity between them, but no com- 
munity of property. In the only sense of the word 
with which Courts of Justice are concerned, people 
so related are not of the same tarwad. Where there 
are several houses bearing the same original tarwad 
name, but with an addition, and there is no evidence 
of the passing of a member of one house to another, 
there is the strongest ground for concluding that this 
separation has taken place. ERAMBAPALLI KoRa- 
PEN NAYAR v. ERAMBAPALLI CHENEN NAYAR 
(6 Mad., 411 


2. Joint property.—Acquisitions 
not disposed of in lifetime. Fumily property.— Pre- 
sumption from position of karanavan,— By the law 
of Malaber all acquisitions of any member of a 
family which he has not disposed of in his lifetime 
form part of the family property. The acquirer, 
however, may, during his lifetime, hold, alienate at 
once, and encumber, his self-acquisitions. A karana- 
van, in possession of the family funds, is presumed 
to have made all acquisitions with them and for the 
benefit of the corporate body. But such presumption 
is not irrebuttable, and his alienation or charge of 
such acquisitions made during his lifetime thay be 
valid. Katuatr Kunsu Menon v. PanaT ERBACHA 











MENON , : ‘ : - 3 Mad. 162 
3. Self-acquired property.— <s- 
sets for payment of debts of deceased acquirer in 


hands of tarwad.—The self-uequired property of a 
member of a Malabar tarwad, whieh, not being 
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MALABAR LAW—JOINT FAMILY.— 
Self-acquired property—continued. 


disposed of at the death of theacquirer, lapses into 
the property of the tarwad, enures as assets of the 
deceased for the payment of his debts in the hands 
of the members of the tarwad. RYRAPPAN NAMBIAR 
e. Ke~tu Kurup, . LL. RB. 4 Mad, 160 


4. Property assigned for sup- 
port of females.— Liability of, to attachment in 
execution of decree against karanavan.—Property as- 
signed by the males of a Nayar family for the sup- 
port of their females is still family property, and 
liable as such to be taken in execution of a judgment 
against the karanavan. PARRAKEL Konp1 MENON 
vw. VADAKENTIL KUNNI PENNA . 3 Mad, 41 


5. Bale of tarwad property.— 
Powers of karanavan.— Assent of members of tarwad, 
how far necessary.—There is no rule of Malabar law 
that the assent of every member of a tarwad is 
necessary to render valid the alienation of tarwad 
property. KALLIYANI v. NARAYANA 

{I. L. R., 9 Mad., 266 


6. Claim for improvements 
effected by anandravan in tarwad pro- 
perty.—An anandravan has no right to the value 
of the improvements effected by him on tarwad pro- 
perty upon surrender to the karanavan, when such 
improvements are not made with private funds. 
URAMKUMARATH KANNAN NAYAR v. URAMKUMA- 
RATH T'KNJU NAYAK . . LURK. 5 Mad, 1 


7. Right of member of tarwad 
to an account.— Right to succeed to management 
of family property.—An individual member of a 
tarwad governed by the Marumakatayam rule has 
no right to an account from the karanavan. Each 
member of a tarwad has a right to succeed by seni- 
ority to the management of the family we 
KUNIGARATU v. ARRANGADEN »- 2 Mad, 12 


: Right to manage illom.— 
Nambudri family.—The right of the eldest member 
of a Nambudri family to manage the illom is abso- 
lute ; and where a junior member has in fact managed 
it, then this is presumed to have been with the per- 
nission of the former, who may at any time take 
up the actual control. NAMBIATAN NAMBUDIRI 9, 
NAMBIATAN NAMBUDIRI ‘ 2 Mad, 110 


9. Right to manage tarwad.— 
Right to revoke agency.—A karanavan who appoints 
a junior anandravan as his agent to manage part of 
the tarwad property, can, on behalf of the tarwad 
family, revoke the authority at any time and take 
the management into his own hands. GOVINDAN 9. 


KANNAERAN . ; . LL. BR. 1 Mad, 351 
10. Power of karanavan to re- 














nounce privileges and duties of office,— . 


Semble,—A karanavan cannot part by contract so as 
to be unable to resume them, with the privileges and 
duties which attach to his position as karanavan. 
CHERUKOMEN altae GOVINDEN NAIR 0, IsmMALA 

{6 Mad., 145 


1L Alienation of joint family 
property.— Signature of karanuvan as indicating 
cunsent.— According to Malabar law, a sale of fumily 
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MALABAR LAW—JOINT FPAMILY.— 
Alienation of joint family property — 


continued, 


property is valid when made with the assent, ex- 
press or implied, of all the members of the tarwad, 
snd when the deed of sale is signed by the karanavan 
end the senior anandravan if sus juris. Such signa- 
ture is primd facie evidence of the assent of the 
family, and the burden of proving their dissent lies 
on those who allege it. Konpr MgNoN ov. SRAN- 
GINREAGATTA AHAMMADA . . 1 Mad, 248 


12. Power of karana- 
ran,—Anandravan.—The assent of the anandravans 
ia necessary to a sale of tarwad land by a karanavan. 
The chief anandravan’s signature to the instrument 
of sale is sufficient but not indispensable evidence 
of such assent. KaipreTaA RAMEN v. MAKKHAYID 
MUTOREN . e e e i Mad., 359 


13. Purchaser, Duty 
of.— Notice.—It is the unquestionable law of Mala- 
bar that tarwad property is inalionable, except in 
cases of adequate family necessity. In such cases 
alicnations will be upheld ; but it Hes upon the pur- 
chaser to make out with abundant clenrness that the 
purpose was a proper one. The assent of the senior 
anandravan is some (but rebuttable) evidence that 
the purpose was proper. Semb/e,—That, considering 
the state of Hindu families, a® purchaser would be 
affected with notice by much slighter evidence than 
a purchaser in other countries. KOYILOTHPUTEN 
PURAYIL. MANOKI Koran NAYAR v. PUTHENPD- 
RAY1L MANOKI CHANDA Nayar . 8 Mad, 204 


14. Olts mortgage.— 
Karanavan, Power of.—A karnanavan singly may 
make an otti mortguye. EDALOLL I Pri». KOPASHON 
NaYAR . : . . - 1 Mad., 122 


16. Authority of 
karanavan of tarwad to alienate endowed proue 
perty.— The authority of a Karanavan to make alien. 
ations of the immoveable property of the tarwad 
stands on a different footing from his power to 
pledge the credit of the tarwad. The karanavan is 
not the agent of the family to make alicnations, but 
must have special anthority in cach case. Kom 
ACHEN », LAKSHMI AMMA 

[I.L. RB. 5 Mad, 901 


16. Position of Karanavan.— 
Trastee.— Parties.—A karanavan is not a mere trus- 
tee, nor do the rules of Courts of Equity as to the nee 
cessity of making cesluc que trasta partics to suites 
against trustees by stranyerd apply to the case of 
a karansvan and the members of the tarwad. Status 
of a karanavan discussed. VARANAKOT NARAYANAN 
NAMBURI v. VARANAKOT NAKAYANAN NAMBURI 


(I. L. R., 2 Mad, 328 


























17. ———— The position of a 
karanavan is not analogous to that of a mere true. 
tee, officer of a corporation, or the like. The person 
to whom the karanavan bears the closest resemblance 
is the father of a Hindu family. He should not be 
removed from his situation exeept on the most 
cogent grounds. The svlution of the difficulties 
which the state of families and property in Me’abar 
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MALABAR LAW--JOINT FAMILY.— 
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will always create will not be assisted by bringing in 
the anarchy and insecurity which will always follow 
upon any attempt to weaken the natural authority of 
the karanavan. ERAVANNI REVIVARMAN 2. ITTAPU 
REVIVARMAN . ; I. L. R., 1 Mad., 153 


18. Power of karanavan,—In- 
cidents of property held by tarwad and by joint 
Hindu family distinguished. A Court has no power 
to confer on karanavans larger powers than such as 
are sanctioned by usage. If such powers are insuffi- 
cient to secure to tarwads the full enjoyment of 
their estates, or if they are so limited as to interpose 
obstacles to the establishment of new industries, the 
extension of such powers must be sought from the 
Legislature. PONAMBILATIH PARAPRAVAN Kun- 
HAMOD HAIER ». PONAMBILATH PARAPRAVAN Kort- 
TraTH HAJER. ToD v. PONAMBILLATH PARAPRAVAN 
KUNHAMOD HAJEE . - LL. R., 3 Mad., 1698 


198. ——_——_————— Powers restricted 
by family arrangement.—'The ordinary powers of the 
karanavan of a Malabar tarwad can be restricted by 
a family agreement to which he is a party, and if, in 
breach of such agreement, the karanavan makes an 
alienation to a stranger who he notice of the agree- 
ment, the tarwad is not bound by the alienation. 
Kanna Pisuanopi v, Komur ACHEN 

(I. L. R., 8 Mad., 381 


20. Karanavan, Decree against. 
—Hrecution against tarwad  property.—WNale.— 
Right of purchaser,— Res judicata—Right of junior 
member of tarwad not impleaded to contest sales of 
tarwad property in execution of decree against 
karanavan sued as such_—Whiaen the karanavan of a 
Malabar tarwad has not been impleaded as such in 
a suit, and there is nothing on the face of the pro- 
ceedings to show that it was intended to implead 
him in his representative charactor, tarwad property 
cannot be attached and sold in execution of the 
decree, even though it is proved that the decree was 
obtained for a debt binding on the tarwad. Although 
the property of a tarwad may be attached and sold 
in excoution of a decree when the karanavan is sued 
as representative of the tarwad, members of the 
tarwad who are not partics to the proceedings, and 
have not been represonted in the manner prescribed 
by the Code of Civil Procedure, are not estopped from 
showing that the debt for which the decree was 
passed was not binding on the tarwad. ITTiacman 
v. VELAPPAN. KRISHNA v. Nanu 

(I. L. R., 8 Mad., 484 


al. Karanavan’s au- 
thority.—Tarwad bound by bond fide acts of.— Pro- 
cedure.— Suit against tarwad.—Ciril Procedure 
Code, s. 80.—A landlord having obtained a decree 
against the karanavan and senior anandravans of a 

alabar tarwad, for the recovery of certain lands 
demised on perpetual lease to the tarwad, on the 
ground that the tenure was forfeited by the denial 
of the landlord’s title by the karanavan, the junior 
members of the tarwad sued the parties to that de- 
cree to set aside the decree and also the forfeiture of 
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the tenure, on the ground that the karanavan had 
acted improperly in denying the title of the landlord. 
It was found that the karanavan acted bond fide in 
denying his landlord’s title and in defending the 
suit. Held that the plaintiffs could not succeed. 
MvukInGA MANGALATH GOPALAN Nayar +. VALIA 
TAMBURATTI . : . IL. RB. 7 Mad. 87 


22. — Binding effect 
on tarwad.—The karanavan of a Malabar tarwad 
having sucd to redeem certain land belonging to the 
tarwad, which had been demised on kanam, consent- 
ed to abide by the oath of the mortgagee as to the 
genuineness of the kanam. The mortgagee having 
taken the prescribed oath, the suit was dismissed. 
Held that the junior members of the tarwad were 
not estopped by the decree in such suit from re- 
decming the land. Where fraud or breach of duty 





_ by a karanavan is proved, his act must be treated 


as a fraud upon his power, and will not bind the 
tarwad, THENJU vo. CHIMMU 
[1.L. R., 7 Mad., 413 


23. Suit by anandra- 
vans to set asideasale in execution of decree against 
their karanaran, when mainiainable.—The lands 
sued for being the jenm of a devasam were sold in 
exeention of a decree obtained by defendant No, 1 
against the uralans. Plaintiffs, being the anandra- 
vans of the uralans, sued to set aside the sale, alleg- 
ing that the debt was not contracted for devasam 
purposes and that the decree was collusive. Held 
that the decree was binding on the plaintiffs, unless 
it had been obtained by fraud and collusion, Kerio 
v. PAIDEL. : . LL. R., 9 Mad. 473 


24, ———_______—__—_—_——— Suit to set aside 
decree and recover lands sold under it.—In suits by a 
branch karanavan of a Malabar tarwad to recover 
certain lands belonging to his branch tarwad, which 
had been mortgaged by a former branch Karanavan, the 
plea was that the plaintiff had no right to sue without 
the authority of the senior member of the family, 
the velia kaimal. Upon an issue sent down (in special 
appeal) by the High Court, it was found by the Civil 
Judge that there was no binding and peculiar cus- 
tom in the family depriving the senior member of 
all inanagement of the property, and vesting it in 
the branch karanavans. Upon the final hearing it 
was contended that the contrary had been so irre- 
vorably fixed by judicial decision as to prevent the 
matter from being open to question, and that this 
finding was bad in law, as being opposed to binding 
decrees of competent Courts. Held, by HoLLoway, 
J.—(1) that there was nothing compelling the Court 
to decide, contrary to the plain rules of law, that 
this delegation was irrevocable ; that perhaps it was 
not so even by the delegator, and still less was dt 80 
by his successors ; (2) that the fact of the setting 
apart of santam property, if it was set apart, can 
make no difference, and as little can the circum- 
stance of the income reserved; (3) that there was 
nothing to prevent the Court from deciding that the 
Civil Judge was right in saying that this was an 
ordinary Malubar tarwad ; and (4) that the renun- 
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ciation before the Sudder Court was not even irrevo- 
cable as against him who made it, and certainly 
could not have the effect of depriving the senior 
member, for all future time, of the rights which the 
law of the country conferred upon him, with the 
correlative duties upon his becoming senior. By 
ScorLanD, C. J.—That the Court was not constrained 
to hold that the irrevocability of the arrangement 
effected in 966 by the former head of the family, as 
to the apportionment of the family property between 
two taverais, and the management of cach taverai’s 
allotment by its senior member, was a matter con- 
clusively adjudicated in the course of the litigation, 
of which there was proof in the records; that such 
arrangement operated only as a personal renuneia- 
tion and delegation of the rights of management 
possessed by the then head of the tarwad; and that 
assuming it to have been irrevocable by him, it was 
not binding on the third defendant, admittedly the 
head of the family by right of seniority. APPUNT 
alias AYAMPALLI RAMAN KUMARAN 0. AYANEPALLI 
EKANATHA THAVAI VARIKAENAVAN SHANGUNI 

[6 Mad., 401 


25. Removal of karanavan 
from office.— Ground for removal.—Whien a kuara- 
navan was found to have made perpetual grants of 
certain lands belonging to his tarwad for other than 
family purposes, and to have made demises of certain 
other lands belonging to his tarwad for unusual 
periods on no justifiable ground,—Held that this did 
not constitute sufficient ground for removal of the 
karanavan from his office, his conduct not having 
been such as to show that he could not be retained in 
his position without serious risk to the interests of 
the family. ERAVANNI REVIVARMAN 1. ITraPpU 
REVIVARMAN . , - LL. BR. 1 Mad., 163 


26. Grounds for re- 
moval.—Tarwad properlty.— Powers of karanavan, 
—The grant of a very improvident lease following on 
a course of conduct pursued for some years, in which 
the interests of the tarwad were persistently disre- 
garded, is sufficient ground for removing a karanavan 
from the management of the tarwad property. ZHra- 
vanni Renivarman v. Ittapu Rerivarman, I. L, R., 1 
Mad., 153, approved. PONOMBILATH PARAPRAVAN 
KunnaAmMop HAJEE v. PONAMBILATH PARAPRAVAN 
KuttiatH Haaser. Top v. PONAMBILATH Paka- 
PRAVAN KUNHAMOD HAJEE 

(I. L. R., 3 Mad., 1698 








MALABAR LAW—MAINTENANCE, 


Right to maintenance.,— Anan- 
dravan.— Semble,—An anandravan’s right to main- 
tenance is merely a right to be maintained in the 
family-house. KUNIGARATU pv, ARRANGADEN 

{2 Mad., 12 





2. Anandravan,— 
Though the general rule is that an anandravan can- 
not have separate maintenance, there are exceptions 
to that rule. PzRU Nayak v. AYYAPPAN Nayak 

(I. L. R., 2 Mad., 282 


DIGEST OF CASES. 


a 


| 
| 


( 8762 ) 


MALABAR LAW — MAINTENANCH— 
Right to maintenance—continued. 


3,0 ————_ Anandraran.— 
Mishehaviour.—A karanavan La a of a Malabar 
tarwad (family) is not justified in excluding an anan- 
dravan (junior member) from participation in the in- 
come of the family property on the ground of mis- 
behaviour or because the anandravan has other pro- 
perty of his own. PuTANVITIL TEYAN NAIR ®. 
PUTANVITIL RAGAVAN NAIR 

(I. L. R., 4 Mad, 171 


4, Suit by member of 
turwad residing in family house.—Remedy.—A 
member of «# Malabar tarwad living in the tarwad 
house cannot bring a suit against the karannvan for a 
monthly allowance in money on the ground that the 
karanavan docs not make sufficient. provision for his or 
her maintenance. KUNHAMMATHA vo, Kuni Kort 


ALI J ‘ ‘ .i.L. R., 7 Mad, 233 


5. Karanavan.— 
Practice of allowing karanavan half the net income 
disapproved.—In suits for maintenance against the 
karanavan of a Malabar tarwad, the practice of award- 
ing one moiety of the net income of the tarwad to 








the karanavan is not authorized by law. NARAYANI 
ov. GOVINDA. , . LL. R., 7 Mad., 352 
6. Member of tarwad 


wilh private means.—The fact that a member of a 
Malabar tarwad has private means does not affect his 
right to subsistence where the income of the tarwad 
is sufficient to provide for all a suitable subsistence ; 
but when the income is insufficient for this purpose, 
the kuranavan must take into consideration the pri- 
vate means of cach member. LPutlannitil Teyan 
Nair v, Pulanvitil Ragauvan Nair, 1. 1. R., 4 Mad., 
177, distinguished. ‘THayu KuUNJIAMA 1». Snun- 
GUNNI VALIA KYMAL . . LL. R., & Mad, 71 


17. -———————_——__--——————- Member of tarwad. 
—Taverai—A member of w tarwad divided into 
“taverais ? wilh separate dwelling-houseg may claim 
to be maintained by the karanavan in the house of 
the “tavern” to whieh he or she belongs. CHata- 
YIL KANvOTHA NALLAKANDIS!t PARVADI v, CHALA- 
YIL KANDOTHA CHATHU NAMBIAR 

[I. L. R., 4 Mad., 169 


8. ———-—— —~——~ Maintenance o 
families of male members by tarwad ~—In North 
Malabar the male members of a Nuyar tarwad are by 
custoin entitled to receive from the karanavan an 
allowance for the maintenance of their consorts and 
children while living in the tarwad house. Varte 
KAHA VADAKA Vitti, VALIA PARVATTHI ©. VaBrI- 
KAKA VADAKA VITTIL KAMARAN NAYAR 

(I. L. R., 6 Mad., 841 


9% ————__ —___- Mapillas.— Se- 
parate maintenance.— Marriage —The junior male 
members of a Mapilla tarwad governed by the 
Maruinakatayam law are entitled to maintenance 
from the tarwad when living in the houses of their 
consorts and also to a higher rate of maintenance 
when living with their consorts than when living as 
single men, CHOWAKARAN OrKATARI BAPPAN 7, 
CHOWAKARAN CHEBIA ORKATAN MAxgr 

(1. L. B,, 6 Mad., 250 
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——_—_—— Kanam mortgage.—The ques- 
tion whether a kanum is to be regarded as a lease or 
a mortguge depends upon the object for which the 
tenure was created, Where a kanain is granted as a 
security for the repayment of money advanced to the 
jenmi, the law of limitation applicable to mortgages 
must be applied. NELLAYA VARIYATH SILAPANI 0. 
VADAKIPAT MANAKEL ASHTAMURTI NAMBUDRI 

(I. L. R., 3 Mad., 382 


2. Failure to give 
possession.— Light of suit fur money advanced on tt. 
—When the demisor of land under a kanam agree- 
ment is unable to give possession, the demisee may 
repudiate the contract and recover the amount ad- 
vanced. VAYALIL PuptA MADATHEMMIL MOIDIN 


Korriayissa vo. UpayA VARMAVALIA RAJAH 
(2 Mad.,, 315 


3. Suit for redemp- 
tion.— Kapress agreement.—Although the right to 
hold for twelve years is inherent in every kanam ac- 
cording to the custom of the country, it is competent 
to the jenmi to exclude this right by express agree- 











ment. SHEKNARA PANIKER v. Ranu Nayar 
[Ll L. RK. 2 Mad., 193 
4. — Right to hold for 


twelve yeara.—A kanmin-holde: who denies his jen- 
mi’s title forfeits his right to hold for twelve years. 


Ramen Nayak v. KaAnvarunit Nayar 
[1 Mad, 445 


5S. Right to hold for 
twelve years.—A kanamidar’s right to hold for twelve 
years depends on his acting conformably to usage 
and the jenmi’s interest, and is lost if he repudiates 
the jenmi's title, [It makes no difference when this 
is first done in his answer, MAYAVANJARI CHU- 
MAREN v. NIMINI MAYURAN . 2 Mad., 109 

6. Right of redemp- 
tion.— Denial of jenmisa title.—Where » first ka- 
nain-holder in his answer to a redemption suit by a 
second kanam-holder, for the first time denied his 
own kanam, and alleged an independent jenmam 
right,—Held that he had not thereby forfeited his 
right to rely upon the option to make a further 
advance, to which as kanam-holder he was entitled, 
though the denial and allegation were false, and 
though his documents in support of such allegation 
were forged. PaipAL Kipavu wv. ParaKkaL Im- 
BIONUNI KiIDAVU ‘ - - 1 Mad., 18 

7. Right of tenure.— 
A kanam mortgagee does not forfeit his right to hold 
for twelve years from the date of the kanam by al- 
lowing the porapad to fall into arrear. RAUTAN ¢. 
Kapancot SHUPAN . 1 Mad, 112 


See also Kunzu0 VELAN ov. MANAVIKRAMA ZaA- 














MORIN. KRISHNA MANNADI ©. SHANKARA 
MANAVAN ‘ . 1 Mad., 113, note 
8. Ejectment before 





expiration of time.—A mel-kanamdar cannot eject a 
kauamdar or his assignee before the expiration of 
twelve years from the date of the kanam. Prama- 
TAN TOPEN NaMBUDRIPAD vo, MapaTiL RAMEN 


(l Mad, 206 | 
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9. Right to redeem, 
and make further advances.—'the holder of a mel- 
kanam may recover the land from the kanam-holder, 
after the expiry of the term of the kanam, on pay- 
ment of the suin advanced by the latter and of the 
value of improvements. The jenmi is not bound to 
give the kanam-holder the option of making further 
aivances before demising to another tenant on ka- 





nam. MARAKAR ». MUNHORULI PARAMESWARAN 
NAMBUDEI , ‘ - LLR. 6 Mad, 140 
10. Tenant's right to 





improvements prior to demise sued on.— Presumption, 
— Usage.—'There is no universal usage in Malabar, 
nor any presumption that a tenant is not entitled to 
compensation for improvements effected prior to the 
date of the kanam under which he holds, and not 
specially reserved to him by the kana deed. Mo- 
PANAGARI NARAYANAN NAYAR ¢. VIRUPATCHAN 
I. L. R., 4 Mad., 3287 


1L Redemption of 
kanam.—Amount to be ascertained before decree. 
Value of improvements to be aacertuined before 
decree,—Jenmi.— Right to deduct arrears of rent 
due from sum payable.—Wheu a decree is passed for 
recovery of land demised on kanam on payment of the 
amount received as renewal fee, the amount must be 
ascertained at the trial and inserted in the decree. 
On taking an account between the jemmi (mortgagor) 
and kanam holder (mortgagee), the former, on re- 
demption, has by custom a right to deduct all arrears 
of rent due to him from the sum which he has to pay 
to the latter, before recovering possession of the land. 
KANNA PisHaxonvi v. KomBI ACHEN 
(LL. R., 8 Mad., 381 


12. Right to set off 
arrears of rent against claim for improvements,— 
Mortgage of right of kanamdar, how affected.— 
A Malabar jenmi (mortgagor) being entitled, on re- 
demption of the land, to set off a claiin for arrears of 
rent due to him by the kauam-holder (mortgagee) 
aguinst the claim of the latter for compensation 
for improvements, a pledge of his rights to a third 
party by the kanam-holder will not prejudice the 
right of the jenmi to set off his claim for arrears of 
rent against the sum found due to the kanam-holder 
for improvements, ACHUTA v. KALI 


(I. L. R., 7 Mad., 545 


18. Time for redemp- 
tion.—Where a deed was described as a kanam deed 
and contained stipulations as to compensation for 
improvements, 8 clause to the effect that the land was 
to be surrendered “ whenever the amount advanced 
is ready” will not entitle the mortgagor to redeem 
before the customary twelve years’ term has expired, 
but must be construed as referring to a period sybee- 
quent to the term of twelve years. Kanara ov. (o- 
VINDAN : ; : LL. R., 5 Mad., 310 


14. Improvements.— 
Trees of spontancous growth.—Redemption suit.— 
Costs of ascertaining value of improvements.—Ac- 
cording to Malabar custom, kanams (mortgages) 
must, on the expiry of the term, either be discharged 
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or renewed, On redemption of a kanam, the kanam- 
holder (mortgagee) is not entitled to claim under the 
head of improvements the value of trees of spontane- 
ous growth. Jn suits to redeem land demised on 
kanam tenure, on payment of the value of improve- 
ments, the costs of the adjudication necessitated by 
the refusal of either party to accept the terms of com- 
pensation offered or demanded by his opponent should, 
when those terms are reasonable, be charged on the 
party refusing. NABAYANA v. NARAYANA 

[L. L. R., 8 Mad., 284 


16. ————_—_—_—___ - —————. Redemption on 
terms of admitted demise.—Jnprovements.— Local 
cusiom.—Jenmi’s right to a movety.—Arrears of 
rent.—Jenmi's right to deduct from amount payable 
by Atm—iIn a suit brought against 4. and B. for 
redemption of land alleged to have been demised 
to 4. on kanain tenure in 187-4, and to be held by 2B. 
under 4,, it was found that the demise of 1874 was 
invalid because it had been executed fr@udulently ; but 
inasmuch as B. admitted that he was in possession 
under a similar demise of 1855, it was held that 
the plaintiff was entitled to redeem on the terms 
of the demise admitted by B&B, Kunhi Autti Nair vy. 
Kutti Maraccar, ~¢ Mad., 859, followed. — Local 
usage of Ernad, by which the jenmi on redemption of 
w kanam takes credit for one half of the value of im- 
provements effected by the kanamdar, upheld. The 
right of a jenmi to deduct arreara of rent from the 
amount payable by him on redemption of a kanam, 
being a customary incident of the tenure, is not 
affected by the three years’ period of limitation for 
recovery of arrears vf rent. UNNIAN v, Rama 


[1.L. BR. 8 Mad., 415 


16. Kanam and otti tenures.— 
Time for redemption.—Per curiam.—lIt is settled 
law that in the case of kanam and otti mortgages it 
is not competent to the mortgagors to redeem before 
the arrival of the appointed time. Per INNks, J., 
dissenting from Mashouk Ameen Suzzada v, Marem 
Reddy, 8 Mad., 31, if in the case of any mortgage 
the period for redemption is postponed to u fixed date 
by a special agreement, effect should be given to such 
agreement. KeSsHAVA v. KESHAVA 

(Il. L. R., 2 Mad. 45 


17, —--—_—_———_- Prior right of 
tenant to make further advances.—Kight to redeem. 
-—The prior right of an ottidar to make further 
advances is established by authorities, but there is no 
authority to support a kanamdar’s claim to 8 similar 
privilege. An ottidar may redeem a prior kanam, 
KUNHAMO v, Kesuavan NAMBUPRI 


[J.L. R. 3 Mad., 246 


18. Otti mortgage.— Denial of 
title.— Forfeiture of right.—An atti-holder, like a 
kanamiar, forfeits his right to hold for twelve years 
by denying the Jenmi’s tithe, Kxiiu Exapi ». 
PuaPaLLl  . ° ‘ ‘ . 2 Mad., 161 


19. —————— ——— Redemption of 
morigage.—An otti, like a kanam mortgage, cannot 
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be redeemed before the lapse of twelve years from its 


date. Kpatuin lrt1 v, KopasHuon Nayar 
[1 Mad., 122 


KuMini AMA v. PaRKAM KoLUsnERI 
{I Mad., 261 


20. Distinction be- 
tween offi and kanam mortgage.—An otti differs 
fron a kanam mortgage, first, in respect of the right 
of pre-emption which the otti-holder possesses ; se- 
condly, in being of 8o large a sum that practically the 
jenmi’s right is merely to receive a peppercorn rent. 
KUMINI AMA 0, PakkaM KoLUSHERI 

{1 Mad., 261 


2]. Right of jenme 
—Kight of @ second mortgagee,— During the con- 
tinuance of a first otti mortgage, the jemmi is in the 
sume position as regards his right to make a second 
otti mortgage to a stranger after, as he was before, 
the lapse of twelve years from the date of the first 
mortgage, Where « jenmi made an otti mortgayo, 
and more than twelve years after made a second otti 
mortgave to a stranger, without having given notice 
to the first mortgagees, so as to admit of the exercise 
of their option to advance the further sum required 
by the jenmi,—Held that the second mortgagee 
could not redeem the lands comprised in the tirst 








mortgage, ALL Husain vo, N1LLAKANDEN NamM- 
BUDIKI ‘ ; é ‘ . 1 Mad, 356 
22. Kaivide otti ten- 





ure.—According to Malabar law, land dumised on 
the tenure called kaividu otti is redeemable. Kunpu 
@. IMPICHI e e e I. L. R., 7 Mad., 443 


23. -—————_———— Right to make 
further advunce.—Second mortgage to stranger 
without notice to oltiehulder invatid.—R. having 
conveyed certain land to 2. on otti tenure (inortgage) 
in 1852, executed a deed of farther charge (ottikam- 
puram) in 1873 to P’s widow, and in 1879 conveyed 
the jemu (equity of redemption) to her. Ketween 
1873 and 1879 #. mortgaged the same land to 4. by 
jenm pansyam deed. Ina suit by 4, to enforce his 
inortyage,— Held that inasmuch as #. had not given 
notice to the otti-holder, nor given her the option of 
making the further advance made by 4, 4. had no 
claim against the land, AMsU v. RAMAN 

[LL R. 8 Mad. 371 


24. Forfeiture of 
right of pre-emption.—An otti-holder does nut forfeit 
his right by eudeavouring to set up further charges 
in answer to a suit for redemption and failing to 
prove them, or by denying that an assignment of his 
jenmi’s title is valid because it was made without his 
consent in writing and in defeasance of his right of 
pre-emption without previous offer to him. Kannoru 
TULUVAN PakaMpan KUNHALI v. VANNATHANVITTIL 
KINATILE. A IL. R., 3 Mad, 74 


25. Sale of jenmi’s 
riqhtsat Court sule.—An otti mortgagee, if he avails 
himeelf of his right of pre-emption, must pay what- 
ever oul is buad fide offered to the jenmi for his 
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mortgage—continued, 
equity of redemption; but the otti-holder is entitled 
to be fully informed as to the circumstances and 
amount of the offer before electing to buy. Public 
notice of, and the option of bidding at, a Court sule 
of the jenmi’s rights, do not constitute a valid offer 
of pre-emption su as to deprive the otti-holder of his 
right of pre-emption, if he does not purchase the 
jenmi’s rights. CHEBIA KxISHNAN v. ViISHNU 
AMBUDRI . ; . LLR,& Mad, 198 


26, Right of pre- 
emption.— Further charge created by jenmi.— Auc- 
tion sale of jenmi’s rights subject to further charye, 
—Cause of action.—Remedy of veppu-holder.—A 
jenmi (mortgagor) having conveyed certain land 
upon & veppu tenure (mortgage, of which the right 
of pre-emption and the option of making further ad- 
vances are incidents), created a further churge on the 
land, without giving the veppu-holder the option of 
making the advance required. In execution of a de- 
cree aguinst the jenmi, a judgmont-creditor brought 
to sule the right of the jenmi in the lund subject to 
the further charge. Ina suit brought by the veppu- 
holder to set aside the auction sule on the ground 
that his right of pre-omption was injured thereby, — 
Held that the suit would neo lic. VASUDEVAN o. 
KusHavaN. : . LLB, 7 Mad, 309 


27. — Peruarthum mortgage.— 
Looal law of Malabar,— Kedemption.—In the case 
of amortgage of the kind prevailing in a certain part 
of Malabar called a “ peruartinim” mortgage, when 
the mortgagor redeems, the mortgagee is entitled 
(before restoration of the mortgaged laud) to be paid 
its market value at the time of redemption, not the 
amount for which the land was mortgaged, SHk- 
KARL VARMA VALLA Kavau v. MANGALOM AMUGAR 

{I. L. R., 1 Mad., 57 





MALICE. 


See ARREST—CIVIL ARREST. 
I. L. R., 4 Cale., 583 
1N. W., Pt. Il, p. 32: Ed. 1873, 91 


See Cuamprraty . 1.L. BR. 2 Calc. 2338 
(13 B. L. R., 580 


1. Proof of malice.—Suit for 
damages for wrongful attachment,— Reasonable and 
probable cause, Absence of.—VProvt of mutice 1s essen- 
tial to support a suit for damages for the wrongful 
suing out of mesne process, Hy imalice in its legal 
aonse something less is meant than malevolence or 
vindictive feeling. Acts done vexatiously for the pur- 
pose of annoyance, acts done wrongfully and without 
reasonable and probable cause, acts done wantonly 
and without the exercise of any caution in Investi- 
gating the necessity for them, have been held to be 
malicious. At the same time, to make an act malici- 
ous, it must be shown that it was done with a wrong- 
ful intention, Acts done in good faith and without 
any wrongful intention, though they may be such as 
a cautious person would have abstained from, are not 
necessarily malicious. From proof of the absence of 
such cause as would influence a man of ordinary 
caution, malice may be presumed; but this is an in- 
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ference which it is optional with the Court, and not 
compulsory on it, to draw, and it may be rebutted by 
proof of good faith. When the persons against 
whom malice is to be proved are not themselves 
present, but act through agents at a distance, the 
inference of malice should not be drawn from the 
mere proof of the absence of reasonable cause. 
GOUTIERE v. RoBERT : - 2N. W., 353 


2. Suit for damages for mali- 
cious attachment.—Reusonable and probable 
cause.—In an action for damages for a malicious 
attachment, it must be shown that the defendant has 
acted with malice as well as without reasonable and 
probable cause. The circumstances that the facts 
stated in an application for attachment were true, 
and that nothing was concealed which the Court 
ought to have known, is evidence that the applicant 
had reasonable cause upon those facts for the appli- 
CHOUDHAREE SHEORAJ SINGH v. DWARKA 
Doss J J i 5 ; 4N. W., 42 


MALICIOUS PROSECUTION, 


See JURISDICTION—CAUSES OF JURISDIC- 
TION—CAUSE OF ACTION—MALICIors 
PROSECUTION , . SB. LR, 141 


See LiMITATION ACT, 1877, ART. 23 (1859, 
8. 1, CL. 2) 1B. R,, 8. N., 17 
(8 W. R., 443 


L, Right to sue.— Previous crimi- 
nal prosecutions.— Offence under s. 211, Penal Code. 
—Compounding offence.—A criminal prosecution 
for an offence under section 211, Penal Code (false 
charge), is not a condition precedent to the right to 
sue for damages. The bringing of a civil suit imports 
no corrupt agreement or compounding of the offence 
in such w case. Shama Churn Bose v. Bhola Nath 
Dutt, 6 W. &., Civ. Bef, 9, followed. ViIRANNA v, 
NaGAYYAH ; ‘ I. L. R., 3 Mad., 6 


2. Reasonable and 
probable cause.— Effect of order of discharge of a 
person accused of an offence before a Magistrate.— 
Presidency Magistrates’ Act, LV of 1877, s. 87.— 
The discharge of un accused person by a Presidency 
Magistrate, under section 87 of the Presidency 
Magistrates’ Act, LV of 1877, is such a termination 
of the prosecution as entitles the accused to main- 














tain an action for malicious prosecution. VENT v, 
Cookya NARAYAN I. L. R., 6 Bom., 376 
3. Liability for mere 


bond fide criminal prosecution.—A complainant who 
put the criminal law in motion against a person 
by whom he had been aggrieved, such prosecution 
not being malicious or groundless, should not be held 
civilly responsible for any injury or loss thereby sus- 
tuined by the person prosecuted. KisHokes LALL 
e. ENagTH Hosskin Kuan, EnagtH Hosskin 
Kuan o. Kisnorek Laue 

{lN. W., Pt. II, p. 11: Bd, 1873, 71 


4, Necessary evidence.— Reasoa- 
able cause, Proof of want of.—In a suit for damages 
on account of a charge brought by defendant ina Cri- 
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minal Court, which charge was ultimately dismissed, 
plaintiff must prove in the Civil Court that there 
was no reasonable cause for bringing the accusation : 
the proceedings in the Criminal Court are not evi- 
dence in the Civil Court, Aguorenatu Roy vr. 
RaDHIKA PERSHAD Boss . . 14 W. R., 3389 


6. -—————_—_—__———————— Reasonable and 
_ probable cause, Want of.—In an action for damapes 
for a malicious prosecution, it is not sufficient to 
prove merely the dismissal of the charge. It must 
be proved that the prosecution was without reason- 
able and probable cause. GUNNESH DuTT SINGH ¢. 
MUGNEERAM CHOWDHRY 

[11 B. L. R., P. C., 821: 17 W. R., 283 


Affirming decision of lower Court in MUGNEERAM 
Cuowvary v. GUNEsH DuTT Sinau 
5 W. R., 184 





6. Requisites for ac- 
tion for malicious prosecution.—'To sustain an action 
for malicious prosecution, the prosecution must. be 
proved to have been malicious and without reasonable 
or probable cause. SVAMI NAYAUDU v. SUBRAMANIA 
MvcpaLr . : : : 2 Mad., 158 


7. Proof of malice or 
want of reasonable cause.— Costs.— Held that there 
being no proof that the defendant acted maliciously 
or without probable cause, the suit was not main- 
teinable; and under the circumstances the defend- 
ant was entitled to his costs. DUNNE v. LEGGE 

{1 Agra, 38 





8. Omission to allege 
malice and want of reasonable and probable cause. 
—Where a plaint alleges the cause of action to be 
the prosecution of u false charge of forgery, and the 
statement of the subject-matter imports that the 
churge was false to the knowledge of the defendant, 
the omission to allege expressly malice and the ab- 
sence of reasonable and probable cause is no good 
ground of objection to the hearing of the suit. 
RAMASAMI AYYAN v, RAMU MUPAN 

[3 Mad., 372 





3. ——_—_—__—__—_—____———_——._ Malice. — Want 
of reasonable and probable cause.—An action for 
damages for malicious prosecution can succeed only 
if the plaintiff shows both malice and the absence of 
reasonable and probable cause. Moonek UMMAI 0. 
MUsicIPAL COMMI8S31UNERS FOR THE ‘TOWN OF 
Mapras . : : - & Mad., 161 


10. Onus probandi.— Proof of 
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ee 


malice and want of reasonable or probable cause.— ~ 


In an action for malicious progecution, it is for the 
plaintiff to prove the existence of malice and want 
of reasonable or probable cause, before the defendant 
can be called upon to show that he acted bond fide 
and upun reasonable grounds, believing that the 
charge which he instituted was a valid one. GAUE 
Hani Das ADHIKARI ct. HayaGurn Das 

(6 B.L. R., 371 
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S. C. GouR HuREE Doss v. HyaGris Doss 
[14 W. R., 425 


NowcorreeEeE CHvunpdER SURMAH v. BINMOMOYER 
DABEA ; : ‘ 3 W. R., 169 


ll. - Action for dam- 
ages.— In an action for damages for malicious prose- 
cution, where it is found that the charge was made 
not maliciously, but with good and reasonable cause, 
the onus is on the plaintiff, though the charge against 
him was dismissed, to prove malice on the part of 
the defendant. Malice is not to be inferred merely 
from the acquittal of the plaintiff, Rosnan SirkaRr 
vw. NABIN CHANDRA GHATAK 

(6 B. L. R., 377, note; 12 W, R., 402 


12, Proof of reason- 
able and probable cause— But if the charge were 
found to be false, the onus would be on the defend. 
ant to show that he had reasonable and sufficient 
cause for making the charge; and on his failure to 
show any such cause, malice may be inferred. Kise 
WANATH RAkuIT v, RAMDUAN STRKAR 

(6 B. L. R., 375, note 


S.C. Bisnonatu Ruxkwir v, RAM Duonk SrRCAR 
[ll W. R., 42 


- 13. Proof of want of 
reasonable cause.— Inference of malice — In a suit 
fora malicious prosecution, the plaintiff is entitled 
and bound to show that the prosecution was malici- 
ous and without reasonable and probable cause ; and 
if want of reasonable and probable cause be shown, 
malice may generally be inferred. VuxN@aMa Nal- 
KAR 0. RAGHAVA CHARXY  . . 2Mad.,, 201 


14, Want of reason- 
able cause.—Adnference of malice.—In a suit for 
damages on the ground that the defendant mado a 
false charge of defamation against the plaintiff and 
had him arrested and taken before the Magistrate, 
who dismissed the charge,—J/e/d that the essence of 
the case lay in the question whether or not the com. 
plainant had reasonable ground for complaining before 
the Magistrate that the plaintiff bad defamed him, 
Malice would be inferred from the rbsence of reason. 
able cause. GUNGA PrEkbMAD v. RAMYUAL SAHOO 

(20 W. R., 177 


15. Acquittal, Lffect 
of — Good aud reasonable cause.-- In a suit for dame 
ages for malicious prosecution, where it was proved 
that plaintiff, a man of property and respectability, 
had been charged by defendant with theft, and that 
he had been couvieted before the Mayistrate, but ac. 
quitted by the Sessions Judge,— dleld that the mere 
fact of acquittal did not prove that the charge was 
mahecious; that property having been found in plain- 
tiff s house which defendant claimed as his stolen pro- 
perty, plaintiff could not recover damages, unless it 
was certain that the property in question was not 
stulen but his own; and that it was for plaintiff to 
show that there was no ground or reasonable cause for 
bringing the charge. DoonGrussezk Bypg v. GRie 
DHAKEE MULL DuocurR . « 10 W. R., 430 
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16. Evidence of reasonable and 
probable cause.— Conviction by Magistrate and 
acquitial tn Seasions Court.—in a suit to recover 
damages for a malicious prosecution, it was proved 
that the case for the prosecution having been that 
the plaintiffs had dishonestly broken open the defend- 
ant’s grain-pit, and the defence that it was done 
under a claim of right, the Joint Magistrate convicted 
the accused, but that his sentence. was reversed by 
the Court of Session,— Held that, in the absence of 
any special circmustances to rebut it, the judgment 
of one competent tribunal against the plaintiffs 
afforded very strung evidence of reasonable and pro- 
bable cause. PARIMI BAPURAZU v0, BELLAMKONDA 
CHINNA VENKAYYA  , ‘ . 3 Mad. 238 


17. Conviction by 
Criminal Court.—In a suit for damages for defama- 
tion of character by imuliciously bringing a false 








charge against the plaintiff, it is important, in deter. | 


mining the same, to see how the charge has been 
treated by the criminal authorities; and when it was 
found that the plaintiff had actually been convicted 
by one Court, that might well be regarded as a weighty 
circumstance to show that the defendant acted from 
sume adequate cause aud uo, maliciously, GUNUA 


RaM v. MOOLasne ‘ : . 2N.W., 88 


is, Malice Negli- 
gene, Inference from.—The defendant had charged 
the plaintiff with cheating by personation in falsely 
pretending thut his (plaintiff's) wife had been deli- 
vered of a son, and procuring a child and passing hin 
off as the sun so boru. ‘The cuse was disinissed by the 
Magistrate, and the plaintiff brought the present suit 
for malicious prosecution. The defendant alleged rea- 
sonable and prebable cause and the absence of 
malice, The Civil Judge awarded #5U,000 damages 
to the plaintiff, Upon appeal, it was contended that 
the charge was not malicious, though the facts upon 
which it was based were allowed to be false. Held 
that this dopended upon the question of the absence 
of reasonable aud probable cause, and in case of the 
absence, upon the cogency of the inference derivable 
from it. ‘The test which has received the most ap- 
robation is partly abstract and partly concrete. Was 
it reasonable and probable cause for any discreet man ? 
Was it so to the maker of the charge? Upon the 
facts of this case,— Held that if defeudant’s conduct 
was mere negligence, it was dissuluta negligentia ; 
that the facts alleged in support of the charge were 
such as, if believed at all, could only be believed and 
acted upon through such negligence that the infer- 
ence of malice was irresistible. Gopay NaBRain 
Gaseatur Rav v. ANKITAM VENKATA Naxsine 
Rav e e e e e e 6 Mad., 85 


19. Gutlty knuwledge, 
—Criminal intention. —Proof of mulice,—It is not 
to be presumed, as a matter of course, froin the ex- 
istence of an overcharge in an account, although the 
error may be an important error, that the tradesman 
delivering the account intentionally inserted it with 
® view to defraud, There should generally be some- 
thing more than the entry of the overcharge to justify 
the presumption that it was made with a guilly 
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MALICIOUS PROSECUTION.—BEvidence 
of pemouen and probable cause—consti- 
nued, 


knowledge and criminal intention. WW. manufactured 
and delivered to D. a punkha with iron supports. In 
the bill delivered to D, the iron-work was entered 
and charged as weighing four maunds. D. paid a 
certain sum on account, promising to pay the balance 
if he was satistied that the charge for the iron-work 
was not exorbitant. W. sued UD. in the Small Cause 
Court for the balance due on account of the punkha. _ 
It then appeared that the iron-work only weighed a 

little over two maunds, The Small Cause Court 
Judge dismissed the claim in respect of the punkha 
and iron-work, on the ground that the paymeut al- 
realy made was sufficient, On 3rd February WD. 
applied to the Judge for sanction to prosecute W. 
for making a false claim. On the next day, with- 
out making any inguiry or asking W. for an 
explanation, and without awaiting the result of 
the investigation by the Small Cause Court Judge, 
which would have satisfied him that there was no 
sufficient ground for imputing a criminal intention to 
W., he instituted a charge of cheating against W. in 
the Magistrate’s Court. When the Judge of the 
Sinall Cause Court closed his investigation and re- 
fused sanction, J. did not withdraw from the prose- 
cution of the charge in the Magistrate’s Court, which 
was subsequently dismissed. It was proved at the 
investigation in the Small Cause Court that four 
mnaunds of iron had been delivered to the workmen of 
W. and entered by his storekeeper as expended, In 
a suit by W. aguinst D. tu recover dumages for a 
malicious prosecution,— Held that the institution of 
the charge in the Magistrate’s Court, after the de- 
fendant had brought the matter before the Judge of 
the Small Cause Court, and knew it wus under the 
Judge’s consideration, and his persistence in the 
charge in the Magistrate’s Court when, after investi- 
gation, sanction had been refused by the Small Cause 
Court Judge, was sufficient proof of malice, and that 
on the facts there was no reasonable cause for criminal 





proceedings, WEATHERALL v, DILLON 
[6 N. W., 200 
20. Measure of damages.—Sub- 


stantial damages.—Where a charge has been made 
against a person of having given false evidence in a 
judicial proceeding and the circumstances of the case 
show no reasonable suspicion, the Court will, on suit 
brought, award substantial damages. ANUNDLOLL 
Doss v. JOINTEE CHUNDER SEN 

[lind Jur., N. 8., 93 


1, Assessment of damages.— 
Fees for cownsel.—In a suit for malicious prosecu- 
tion, the expense of counsel is not a proper element 
in the calculation of damages awardable to a success- 
ful plaintiff. Gupay NarRRaIN GaAJPaTHI Kav vo, 
ANKITAM VENKATA NagsinG Rau . 6 Mad., 85 


22. Fees paid to 
vakeel for defence before Criminal Court.—Ina suit 
for damages on account of malicious prosecution, 
the fee paid by the plaintiff to his vakeel for the 
purpose of his defence before the Criminal Court is an 
element to be considered in assessing the damages 
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MALICIOUS PROSECUTION.—Assess- | MAMLATDAR’S COURT —continued. 


ment of damages —continued, See Jurnispicrion ov Rervenus Covurt— 
suffered. Dictum of Hotroway, J., in Gajpathi Bombay REGULATIONS AND AOTS. 
Rau v. Narsing Rau, 6 Mad., 85,explained. Sunpa | |I. L, R., 1 Bom., 624 
Rav v. VIRAPPA ‘ ._ LL. BR, & Mad., 162 | See Pana Conk, s. 188. 3 Bom., Cr., 63 


(5 Bom., Cr., 21 


See SANCTION TO PROSECUTION— WHERE 


SANCTION Id NECESSARY. 
{I. L. R., 5 Bom., 187 


MAMLATDARS’ COURTS ACT, BOM- 
BAY, III OF 1876— 
——_————  “ Huuses.” —“ Premises.” — The in- 
tention of Rombay Aet TI] of 1876) as stated in 
the premnble, was not to abolish the old) Mainlat- 


- t eyegae % i] 5 . 
MENT — Property anp INTRREST IN dars’ Courts and vreate new Courts under the SRINC 
name, but was to bring into one consolidating und 


| 
| 
| 
{ 
PROPERTY OF VARIOUS KINDS. ; 
(I. L. R., 3 Calc. 414 | amending Act so much of the old law and anch new 
be bog i | law as appeared necessary for the continued regula- 
| 
| 
{ 
{ 
| 





23. ——_—_—_ Costs tn Criminal 
Court.—In a suit for damages for malicious prosecu- 
tion, the plaintiff is entitled to reeover the costs 
necessarily incurred by him in defending himself on 
the criminal charge. BUNNOMALI NUNDI v. HURRY- 


Dass ByRaGi 
[I. L. R., 8 Cale., 710: 11 C. L. BR., 265 


MALIKANA. 
See ATTACHMENT—SURJECTS OF ATTACH- 


See Oupu Estates Act, 1869. tion of the existing Courts. The High Court is, 
[I1.L. R. 4 Cale, 889 | therefore, not deprived of the powers of superintend- 
ence and revision which it exercised over the Mamlat- 
dars’ Courts previously to the passing of that Act. 
Per Prnuvy and FLD. MELVILL, -/-7.—Under Bombay 
Act TL of 1876 the Court of # Mianilatdar has, for 
purposes of the Act, jurisdiction in a town or city 
situated within the ordinary limits of his) talooka, 
The word “ premises’? ured in section -lh of the Act 
includes “houses;”> and the jurisdiction of the 
Muniatdar’s Court, conseqnently, extends over a 
house for purposes of the Act. Tt being not. denied 
R ' that the city of Alunedabad is within the limits of 
LR. 466 | the Daskroi talooka, the jurisdiction of the Court of 
9W.R., 94 ° the Daskroi Mamlatdar extends over a house in the 
21 W.R., 88 , city of Ahmedabad, Bar JAMNA » Bat JApAY 

22 W. R., 620, 561 | (1. L. R., 4 Bom., 168 

| 

{ 


See SPECIAL APPEAL—SMiLL Catse Counr — 8. 4, cl. 2.— Jurisdiction of Alamlat- 


Scuits—Damacrs .3 BL. R., Ap., 96 . dar,— Remoral of earth from ficld,— Profit of land, 
—The removal of carth from a field is a taking of a 


MAMLATDAR, JURISDICTION OF— ' portion of the substance, not merely of 4 profit, of 
the Jand; and the Matnlatdar has no jurisdiction, 

oo Bombay Act V of 1864. - Possession, ander section 4of Bombay Act LE of 1876, to enter- 
—hight of way.—Held that an order passed by a tiin an application for an injunetion to restrain the 
Mamlatdar under Act V of 1866 (Bombay), directing defendant froin obstructing the phiuntifl in the exer- 
the accused to keep open a right of way to a privy, cise of her right to take earth from the defendant's 


— Suit for— 


See BENGAL KReaunation VIIT oF 1793, 
8. di 2 . AB.L.R.,, A.C. 29 


See LIMITATION ACT, 1877, arr 182. 
[4 B.L. R., A. C., 29 
2 W.R., 162 
6 W. R., 161 





being in reality an injunction to refram from dis- land. Fans IsMarL vv. UMABAL BIVALrAR 

turhing the possession of the parties, was, therefore, (I. L. R., 7 Bom., 426 

within the jurisdiction of the Mainlatdar, Rea. 2. 

K RISHNASHET BIN NARAYANSHET | B. 16, cl. (c).—Mamlatdar's power 
to try subsequent auil in respect of the same sub- 


[5 Bom., Cr., 48 


jeet-matter, — Practice. — Parties,-— The upplicant 
MAML as | had been dispossessed of certain land, in execution of 
iinees, Epa By a decree obtained by the opponent in the Court of the 

See Bomnay Lanp Revenre Act, VOF = Mamlatdar of Karad, under clause (c) of section 15 

1879, 8.87 . ILL. B.,8 Bom. 188 | of the Mamlatdars’ Act, IIL of 1876, to which he (the 

See Hicn Court, Jorisprcrion orp —Hicn applicant) was not a party. The applicant thereupon 


Court, Bompay—Civirt. 9 Bom., 249 Drought the present suit against the opponent to 
recover possession. The Mamlatdar, relying on a 


See PossEssion—EvVIDENCE OF PussES- . isin i iuds 
Government circular, dismissed the suit aa res judi- 
BION . LL.B, 56 Bom., 387 cata, ‘The applicant applied to the High Court under 
its extraordinary jurisdiction, Held that the decree 
MAMLATDAR’S COURT. | made by the Mamlatdar in the former suit, under 
See EXecoTion oF Dgcrer—Monk oy — clause (c) of section 15 of the Mamlatdars’ Courts Act, 
EXECUTION™GENERALLY AND Powgrs III of 1876, was no bar to the exercise by him of 
OF OrFicess, &.. 5 Bom., A.C., 168 , jurisdiction in the present suit, the present plaintiff 
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MAMLATDARS’ COURTS ACT, BOM- 
BAY, III OF 1876, s. 15, cl. (c)—continued. 


(applicant) not having been a party to the former 
proceedings ; and that it was irregular for the Mamlat- 
dar to refer to a Resolution of Government for the 
purpose of determining the effect to be given to his 
former decree. The order of the Mamlatdar was 
reversed, and the case directed to be heard, GovINDA 
BaBasl v. Naixu Jotr . I, L, BR. 10 Bom., 78 


MANAGER. 
See AcT XL or 1858, s. 18. 
[I. L, R., 4 Cale., 929 
Appointment of, by Court of 
Wards. 


See RiGHT OF SUIT-——INTEREST TO SUPPORT 
Ricgut , - ISTB.L.R., Ap. 14 





MANAGER OF ATTACHED PROPER- 
T 


See Aor XI oF 1859, 8. 5. 
[12 B. L. R., 207 


1. Appointment of manager.— 
Disoretion of Court.—Civ:! Procedure Code, 1882, 8. 
603 (1859, #. 243%).—It is discretionary with the 
Court to appoint a manager under this section. Bro- 
JENDER Narain Roy o. Kassessur Roy 

(1 W. R., Mis., 15 


OortuM SINGH v. Ram Survun Law 
[23 W. R., 287 


a: —— Consent of decree- 
holder.— Civil Procedure Code, 1859, s. 243.—A man- 
ager may be appointed by the Court under Act VIII 
of 1859, section 243, without the consent of the 
decreo-holder, ToHaKkooR CHUNDER ©, CHOWDRY 
CHOTKE SINGH . Marsh., 261: 2 Hay, 112 


3. Civil Procedure 
Code, 1859, s. 248.—In appointing a manager under 
Bection 243, Act VIII of 1859, a Court must exercise 
a reasonable discretion ; and the sole reason for such 
appointment ought to be that, whilst the debts would 
be equally satistied in that manner, and as surely as 
in any other, the arrangement would at the same 
time save the debtor from great prospective loss. 
ZUHOORUN v. NUJKEEBOODDEEN . 1] W. R., 505 


4. Lease or mortgage 
of attached property.— Civil Procedure Code, 1859, s. 
243.—Section 248, Act VITI of 1859, gives no author- 
ity to a Court to give a lease or mortgage of attached 
property, but only to give time to the judgment-debtor 
to mortgage or let his land, or sell part of it when 
he can satisfy the Court that there is reasonable 
ground to believe that the amount of the decree will 
be raised thereby, Luonmertut Dooere tv. Jvaut 
Inpur TEWABEE . W.R., 1864, Mis. 5 


S. Cred Procedure 
Code, 1859, #. 243.—Ground for allowing time to 
pay decree—A Judge is not bound, under section 
243, Act VIII of 1859, to allow a judgment-debdtor a 
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MANAGER OF ATTACHED PROPER- 
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signing some good or sufficient reason for the delay, 
—e.g., that the money due to the judgment-creditor 
could be raised equally well in some other way than 
by immediate sale, and that the creditor would not 
by that arrangement be put to loss. Ram Rurrun 
Ngogy v. LanD MortGaGE BANK OF INDIA 

(17 W. R., 103 


8. Ground for allpw- 
ing time to pay decree.—Civil Procedure Code, 
1859, #. 243.—There should be a reasonable probsabi- 
lity of the debt being discharged by the profits of 
the estate within a reasonably short period. SuHugs 
Nakain SAEs v. RAM PERSHAD MIssER 

(21 W. R., 146 


7. Inquiry as to value 
of property.—~ Rules of High Court, 11th July 1871. 
—Where property of a judgment-debtor is already 
in charge of # manager duly appointed, and it is 
proposed to put other properties belonging to the 
debtor also under his charge, an attachinent of the 
property is necessaty before appointing the manager 
to take charge of them. The rule of Court of llth 
July 1871 does not limit the time for which a 
manager should be appointed to two years. The 
Judge as to that should exercise a proper discretion. 
Banwakli LAL Sanu v. GIRDHARI SINGH 

[8 BL. R., Ap., 23:16 W. R., 275 


Asoopuya Doss v. Dooraa Durr Sinau 
[17 W. R.,101 


8. Time in which 
debt could be paid off.—A Court executing a decree 
was held to have been justified in refusing to appoint 
& manager for attached property belonging to the 
judginent-debtor where it would have taken twenty 
years to pay off the debt from the profits of the pro- 
perty. But the High Court saw no objection to the 
appointment of a manager to dispose of portions of 
the property by sale, mortgage, and otherwise, wider 
section 243, Code of Civil Procedure, if the debt 
could thereby be cleared off in six months, MOHINEE 
Moun Doss v. Ram Kant Chowbry 

(15 W. R., 322 


9. Distribution of 
estate under manager.— Priority of ereditors.—After 
A., a judgment-creditor, had attached property of 
his debtor under the decree, the Court, at the in- 
stance of the Collector of the district, ordered that, 
instead of selling the estate, a manager should be 
appointed, and the rents and profits applied in liqui- 
dation of the claim of A. and other decree-holders. 
Held that 4. was entitled, as he would have been un- 
der section 270, to some priority over the other cre- 
ditors, The Court, tinding that 4.’s debt might be 
paid out of the proceeds of the estate in two years, 
and at the same time funds be left fur the reduction 
of the other debts, ordered that it should be so. 
Pearce DEBEA ec. BoYDONATTH BAUGH 

[Marsh., 413: 2 Hay, 537 


10. Causing delay in 
giving satisfaction of decrees —Numerous decrees 

















year's timo to pay his decree, without the debtor as- | had been obtained against the defendants, part of 
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whose property consisted of a villuge which was at- 
tached in 1859. The village was under the manage- 
ment of the Collector, whom the Courts below treat- 
ed as a manager put in under section 243 of the 
Code of Civil Procedure. The decree-holders re- 
ceived rateable shares in the nett income of the vil- 
lage in liquidation of their respective decrees, It 
appeared that it would take fifteen years to pay off 
the various decree-holders. The petitioner applied to 
the Civil Court for an attachment of the villaye in 
execution of his decree, The application was re- 
fused on the ground that the villae was already un- 
der attachinent in satisfaction of other decrees, Upon 
appeal the High Court ordered uv sale of the village, 
the sale-proceeds to be dealt with in accordance with 
the proper provisions of the Code, on the ground that 
it could never have been intended to give the Civil 
Courts for an indefinite length of time the manaye- 
ment of the encumbered estates of the country, or to 
compel decree-holders to submit to such an unreason- 
able delay as fifteen or twenty years before obtaining 
satisfaction of their decree. Quaere,—Whether see- 
tion 243 was intended to be applied to the case of 
more than a single deceee-holder, RepNuUM ATCHU- 
TARAMAYYA v0. MAHOMED AMIN Kuan alias DADA 
SaHIB . ; ‘ ; ‘ . & Mad, 272 


11. Power of Court 
¢o appoint manager.— Deeree on specially-reqistered 
bond.— Registration Act, 1866, s. 55.—Where the 
lower Appellate Court passed a decree on a specially- 
registered bond, setting aside an arrangement nade 
by the first Court as to payment by instalments and 
its order about interest,-—/feld that section 55 of the 
Registration Act applied to the case, and that the 
High Court was competent, in subsequent execution 
proceedings, to make an order under section 2-43, 
Code of Civil Procedure, appointing a receiver, or 
giving opportunity to the Judgment-debtor to pay 
off the decree by mortgage of the estate. KigueNn 
COOMALEE BIBEK ©. GOLAB COOMAREER Biter 

[156 W.R., 477 


12, Ground for re- 
jecting application,—Ciril Procedure Code, 1859, 
a. 243.—The fact. of the judgment-debtor’s possess- 
ing properties other than the one attached, is no 
ground for rejecting an application under section 
243, Act VIIL of 1859, for the appointment of a 








manager, DRBKUMARI BIBEE v. RAM LAT MOOKER- 
JEE - SB.L.R. Ap. 107: 12 W.R., 66 
13. Circumstances 





necessary for proof of necessity for order.— Civil 
Procedure Code, 1859, s. 243.—Where a Judgment- 
debtor asks that a manager be appointed under Act 
VIII of 1889, section 243, he must show that the 
circumstances are such that the order for which he 
applies would be a reasonable and proper one. He 
should not only show what is the income of the 
particular property and the amount due under the 
decree, but he should also show whether that income 
is unincumbered, and if incumbered, to what extent. 
He cannot ask the Court to make an order under 
this section with rcespoct to one single property be- 
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MANAGER OF ATTACHED PROPER- 
TY.—Appointment of manager—continued. 


fore disclosing the whole state of his affairs, the 
extent of his liabilities, nnd the means he has of 


meeting them. DinoBUNDHOO SINGH v. MAONAGH- 
TEN . . : ; . .23C.L. RK, 185 


14, Civtl Procedure 
Code, 1859, 8. 243.— Order staying sale of property. 
—Section 243 of the Civil Procedure Code does not 
authorise an order in the execution departinent hav- 
ing the effect of staying the sale of certain property 
for one year. FYZ-V0D-DEEN v, GIRAUDH SINGH 

(2N. W,,1 


15. Civil Procedure 
Code, 1859, *. 243.—Deeree on mortgage.—Section 
243, Act VILL of 1859, does not apply to a decree on 
a mortgage, when the decree declares that certain 
property is to be sold in satisfaction of the mortgage: 
debt. A manager, therefore, cannot be appointed 
under section 243 in such a case. Wompa KUANUM 


vy, Ragkoor KOAR 
[L L. R., 3 Calc, 3385:1C. L. R., 205 


16. Power of Court 
lo order payment out of proceeds of sale.-~ Me Court 
has no power to order that the manager should, out 
of the proceeds of the estate, satisfy the claims of 
persons other than decree-holders, THAk oon CuuNn- 
DER v, CHOWLULRY Ciorke Sinan 

[Marsh., 261: 2 Hay, 112 


17. Civil Procedure 
Code, 1859, 8. 243.—Lower of Courts in mofussit ta 
appoint manager pending suit or administration, 
-—Held, per Yuvan, -7,, that section 243, Act VIL of 
1850, does not pive the Court authority to appoint a 
manager to carry on a judgment-debtor’s business 
pending exccution proceedings, and to invest him with 
power to raise money for that purpose, Quere,— 
Whether the Civil Courts in the mofuasil lave the 
power possessed by the Court of Chancery in Bng- 
lund and by the High Court in Calcutta of managing 
the property of parties to a case pending suitor ad. 
ininistration, But however this may be, the Court's 
innnager, under such circumstances, only equines a 
right, to charge his costs and expenditure agaist the 
parties to the suit or persons who have knowingly 
phiced themselves jn os like position relative to hia 
inanagement, and even then be ean only do su in ree 
apect of such oa asa? an his oe ene vuLNC- 

i by the Court. Moxan v, Mirru binnk 
ae (1. L. B.,2 Cale., 58 














18, ————_—_—_—___—_———- Civil Procedure 
Code, 1959, #. 243.—Effect on attachment of appoint- 
ing manager.-— An catate dows not cease to be under 
attachment inerely by the appointment of © manager 
under section 243, Act VIIT of 1859. Mowanesr 


PERSHAD SINGH v. COLLECTOR OF Tinnoor 
(13 W. R., 428 


19. ————— Power of Court 


to deal with property under manager.—The fact of 
a manager having been appuinted to realise the pro- 


fits of a property with a view to sutisfy certain de- 
crees (even though the appointment should have been 


642 


( 3779 ) 


MANAGBR OF ATTACHED PROPER- 
TY,.—Appointment of manager—continued. 


confirmed by the High Court) is no bar to a Judge, 
on the application of another decrec-holder, inquir- 
ing into the state of the property, and passing proper 
ordera; and, should he find that the proceeds are in- 
sufficient to satisfy all the decrees within a reason- 
able time, causing the decree to be executed in the 
usual way. Din Dyau LAaLy vo. Ram Rortroun NeEo- 
GHEE . ° ‘ ‘ . . 16 W.R., 46 


20. Power of man- 
ager.—Officer of Court.—A manager appointed 
under Act VIII of 1859, section 243, so far as 
he is an officer of the Court, is at most the hand 
of the Court for the purpose of gathering in, on be- 
half of the judgment-debtor, the moneys due to 
him, in order that they may be immediately applied 
to the satisfaction of the decree. If he does more 
than this and deals with the subject of the property 
itself, he must do so as the agent of the judgment- 
debtor, and not properly as an officer of Court. 
IN THE MATTER O¥ THE PETITION OF TEIL & Co. 
TriL & Co. «. ABDOOL Hy . 19 W. R., 87 





31.——_—________ ——_—— Power of manager 
under Act VIII of 1859, 8. 248.— Notice of enhance- 
ment.——Civil Procedure \‘ode (Act X of 1877), s. 503. 
A manager appointed under section 243 of Act VIII 
of 1859 is appointed merely to collect rent and other 
receipts and profits of the land, to carry on the exist- 
ing state of affairs os the proprietor himself had 
been doing, and he has no power to issue notice of 
enhancement. Kutter Monun Durr ». WELLS 

[I. L. R., 8 Calc., 719: 11 C. L. R., 18 


32. Removal of manager.— Omis- 
sion to file accounts.—Wherc a manager had not 
filed accounts and the Judge found that the manage- 
ment could not be continued with any prospect of the 
debt being paid within three years, he was held to 
have done right jn removing the manager and order- 
ing the property to be sold. Hurer Sunxkur Moo- 
KERJERE v. JOGENDRO COOMAR MOOKERJER 


[22 W. R., 220 


23. Summary remoral 
at request of decree-holder,—Where » manager had 
been appointed under section 243, Act VIII of 1859, 
after hearing arguments on both sides, the Judge was 
held not to be justified in removing him summarily 
at the request of the decree-holder. His order was 
accordingly set aside by the High Court, as well as a 
subsequent order allowing the sale of other proper- 
ties attached, which properties were pluced along with 
the others in the hands of the manager. Htrxe 
SonkUR MOOKERJEE v. JOGENDRO CoomaR Moo- 


KERJEER - ; ° - . 10 W. R., 66 


Death of manager.—Discre- 
tion of Court as to renewing managership.—W here 
a Judge, on the death of a manager appointed under 
Act VIII of 1859, section 243, reviewed the progress 
made, and finding that, under such management, the 
docree was not likely to be satistied for a very long 
time, directed execution to proceed against the 
estate,— Hold that his discretion had been properly 
exercised, Doorca Durr SincH oe. BUNWAREE 
Latz SaHoo . : . 25 W. R., 33 
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MANAGER OF ESTATE OF LUNA- 
TICS, SECURITY BY— 


See Save 1N EXECUTION OF DECRRE—SzkT- 
TING ASIDB SALE—IRREGULARITY. 
(10 BLL. B., 214 


MANAGER OF JOINT ESTATE. 


See BENGAL REGULATION V oF 1812, 8. 26. 
[B. L. R., Sup. Vol., 655 


MANAGER OF JOINT HINDU FAMI- 
LY. 


See CASES UNDER Hinpv LAw—JOINT 
FaAMILY—POWERS OF ALIENATION BY 
MEMBERS— MANAGER, 


See LIMITATION AcT, 1877, s. 19 (1871, 
8. 20) ACKNOWLEDGMENT OF DEBTS. 

(I. L. R., 1 Mad., 385 

I. L. R., 5 Mad., 169 


MANAGER OF TWO ESTATES, SUIT- 
FOR BALANCE OF ACCOUNT BY 
ZEMINDAR AGAINST— 


See JURISDICTION—CAUSES OF JURISDIC- 
TION—-CAUSF OF ACTION— BALANCE OF 
Acootnt, SUIT For— 

7B. L.R., Ap., 35 


MANAGER UNDER REGULATION V 
OF 1812, ORDER APPOINTING— 


See APPEAL— REGULATIONS. 
[12 B. L. R., 366 
MANDAMUS. 


See CaLtcuTra MuniciPaL Act, 1863, 8. 151. 
8B. L. R., 433 


See RULES OF HIGH CoUrT, CALCUTTA, 
i8 BL. R., 4383 
Order absolute for— 


See LErrERS Parent, Hiau Court, cr. 15. 
[8 B. L. R., 433 





Power of High Court to issue— 


See 'TRANSFER OF CRIMINAL CaSKk— GENE- 
RAL Casys I. L. R., 2 Calc., 278 


Ground for issue of writ.— 
Criminal charge in respect of civil suit pending.— 
Duty of Magistrate —A mandamus will not issue 
to compel a Maigstrate to proceed with a criminal 
charge in respect of any matter involved in, or affect- 
ing the merits of, a civil suit still pending. The 
proper course for a Magistrate to pursue in such a 
case is not to dismiss the summons, but to adjourn 
the hearing pending the decision of the Qourt in the 
civil action. QUEEN v. CLARKE 
1 Ind. Jur., O. 8, 187 


2. Discretion of 
Magistrate to refuse to proceed with criminal 
charge pending civil suit—Where a Magistrate 
has, in the exercise of his discretion, refused to pro- 
ceed with a criminal charge pending a civil action in 
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MANDAMUS.—Ground for issue of writ’ MANDAMUS.—Ground for issue of writ 


—continued. 


respect of the matter out of which the charge arose, 
& mandamus will not be granted to compel the hear- 
ing of the charge. EX PaRrTE VARADARAJULU 
Nayvubvu y ‘ ° ° . 1 Mad, 66 


3. Magistrate finding 
evidence does not amount to offence chuarged.— 
Krror of law.—A charge was made against the 
accused of using criminal force under section 141 
of the Penal Code. The Police Magistiate heard the 
evidence for the prosecution, and, without disbelieving 
it, decided it did not amount to the offeuce charged. 
Held that, assuming that an error of law had been 
conmitted, the High Court had no power to issue a 
mandamus to the Magistrate to commit the acensed. 
It was not a case where the Magistrate had declined 
jurisdiction: he had exercised his jurisdiction and 
heard the case, IN THE MATTER OF EMPRESS ON THE 
PROSECUTION OF MALCOLM v. GASPER 

[I. L. R., 2 Cale,, 278 


4, ——_______—_—_—_—_——- Beng. Act VI of 
1863, s. 180.— Duties of Justices of Peace for Town 
of Caleutta.—Supplying tanks for water.—Under 
section 18 of Bengal Act V1 of 1863, the Justices of the 
Peace are required to keep up and maintain the exist- 
ing tanks, reservoirs, &c., vested in them; or to sub- 
stitute a new tank, reservoir, &., for any existing 
tank, reservoir, &.,—i.e., new works of a like kind, 
each for each, in place of the old. Therefore, where the 
Justices had closed a tank for the purpose of con- 
structing in its place a different means of water-supply, 
& mandamus was issued directing the Justices to main- 
tain the tank and supply it with water, or to substitute 
another tank in its place and supply that with water. 
QUEEN wv. JUSTICRS OF THE PEACR FoR TOWN OF 
CaLcuTTa . ; . BInd. Jur., N.8., 182 


5. Matter concerning 
revenue.—License to sell liquor.—ZJurisdiction of 
High Court.—Act XI of 1849, s. 9.—Beng. Act LIT 
of 1873, s. 1.—21 Geo. LIl, c. 70, 8. 8.-—- Under Act 
XI of 1849, section 9, as amended by Bengal Act III 
of 1873, section 1, whenever a license is granted for 
the retail sale of intoxicating liquors, the Collector is 
authorised to demand “such fee, tax, or duty as may 
from time to time be fixed with the sanction of the 
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Board of Revenue, or a fee, tax, or duty, adjusted or - 


regulated in such manner and in accordance with 
such rules as the Board of Kevenue may prescribe.” 


The Board of Revenue having notified that liquor | 


licenses for the year ending March 31st, 1874, would 
be put up to public auction, certain licensed liquor 


vendors moved the High Court for a mandamus to : 


compel the Board of Revenue to issue rules preserib- 
ing the fee payable for licenses. Held that the 
matter wholly related to the revenue, and, therefore, 
by 21 George III, Cap. 70, section 8 the High Court 
had no jurisdiction. IN THE MATTER OF AUDHUR 
Caunpka SHaw. IN THE MATTER OF ACT XI o¥ 
1849 AS AMENDED BY Benga Act III oF 1873 

(11 B. L. R., 250 


: ————_—_—_—_—__———— Company. — Ene 
forcement of director's right.— Power of High Court, 








—continued, 


—The High Court has jurisdiction to enfore by mand- 
amus the right of persons duly elected directors of 
a joint-stock company to exercise the functions of 
director of such company, if such rights are inter- 
fered with by the company acting through its other 
directors. Semble,—That the Court will not refuse 
to interfere by mundamus in such a case merely 
because the office of a director is not a permanent 
office, or because a director can be removed from his 
oflice by a special resolution of the shareholders, but, 
in @ proper case, will restore him to his legal position, 
Meaning of the words “casual vacnncy”” considered, 
IN RE THE ALBERT MILLS COMPANY. NASARVANJI 
ASYANDIARII v. SUIVIL MANIKBHAL . 9 Bom.,, 438 


7. ————__———_—_————_ Refusal by com- 
pany loregister transfer of shares,— Transfer signed 
by Judge of High Court.—Civil Procedure Code, 
1859, s. 267.—Where a company refused to register 
wu transfer of shares purchased by an caccution-cree 
ditor, on the ground that no share certificate had been 
produced, but the sale had been confirmed, and trans- 
fer signed by a Judge of the High Court under Act 
VIL of 1859, section 267, a writ of inandamus was 
directed to issue out of the Court, ordering the com- 
pany to register the transfer of such shares, and to 
issue fresh share certificates in respect of them, 
QUEEN », East INDIAN RAILWAY COMPANY 
{[Bourke, O. C., 385: 1 Ind, Jur., N. 8., 258 


8. ———_____—_—_- Writ to compel 
registrar to register transfer of ship.—A mandamus 
will lie to compel the registrar to register the trans- 
fer of a ship sold in execution of decree ; but where 
the form of transfer was not as it should have been, 
but quite irregular, having referonce to the Merchant 
Shipping Act, the Court refused to issue a manda- 
mus. IN THE MATTBR OF THE SHIP “Swan Cax- 


LANDER”? . 1 Ind, Jur., N. 8., 263 
9. Small Cause Court, 





Calcutta.—A mandamus lies from the High Court to 
the Smali Cause Court [to compel it to act in ace 
cordance with law. IN ge Too.se&R Doss SEAL 


[2 Ind. Jur., N, 8.,133: 7 W. R., 228 


10. — Power of High 
Court over Small Cause Court.—The High Court 
has no jurisdiction to compel a Court of Smal) Causes 
to re-hear a suit dismissed by the latter Court on the 
ground of res judicata, Bkommo Roop Guosain v. 








ANUND Moyes DxgsiIA . , . TW. RB., 816 
ll Return to writ.— Sufficiency 





of.— Land Acquisition Act, VI of 1857.---By Act V1 
of 1857, section 2 (for the acquisition of land for pub- 
fic purpuses), it ia enacted that, “wherever it ap- 
pears to the Local Govermnent that any land is re- 
quired to be taken by Government at the public ex- 

nse for a public purpose, a declaration shall be 
nade to that effect, under the signature of a Secretary 
to the Govermnent, or of some officer duly authorised 
to certify the orders of Government,” &c. Therefore 
where the Justices of the Peace for the Town of Cal- 
cutta were called upon bya writ of mandamus issued 
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out of the High Court at Calcutta to “continue and 
maintain the existing Wellington Square tank as a 
public tank and to cause the same to be supplied with 
water, or forthwith to substitute another such public 
tank,” &., and they returned that, by a notification 

ublished in the Calcutta Gazette on the 5th day of 

arch instant, under the provisions of Act VI of 
1857 of the Legislative Council of India, it was noti- 
fied that “whereas it appeared to the Honourable 
the Lieutenant-Governor of Bengal that land was re- 
guired to be taken by Government for a public pur- 
pose, viz., for the Calcutta Water-Works, it was 
thereby declared that for the above purpose a public 
tank and square known as Wellington Square, &c., 
was required,’ and proceeded to justify under this 
notification, &e¢.,—Held that the’ return was bad. 
Rea. v. JuSticks OF THE PKACK FoR THB TOWN 
OF CALOUTTLA . - . 2Ind. Jur., N. 8., 24 


12. ———___—_——_—————————  Pleading.— 
Demurrer.—The prosecutor could not, in India, both 
plead and demur to a return to a writ of mandamus, 
without first obtaining leave of the Court. Rea. on 
THE PROSECUTION OF TUOLSERDAS NuUNDY »v, EAst 
INDIAN Raritway Company 

(3 Ind. Jur., N. 8., 244 


MANORIAL DUES. 
See Custom 


MAPILLAS. 


Sec MALABAR LAW—MAINTRNANCR, 
[I. L. R., 6 Mad., 2598 


Adoption of Hindu law.—Presump- 
tion as to goint property.—Althongh Mapillas in 
Malabar ordinarily follow the Hindu custom of hold- 
ing family property undivided, yet, ax they are not 
subject to the same personal law as the Hindus, their 
claima cannot be governed by the legal prestmption 
of joint ownership. AmMMurrie ev. Kunat KRYI 

{1.L. R., 8 Mad, 452 


. LL. R.,1 All, 440 





MAPS. 
See EVIDENCE—Crivint CasEs—M ars, 





Inspection of— 
See Cuuk LANDS . 


MARKET RATE. 


See EViIpENCE—Crv1n CASRS—MISCELLA- 
NEOUS DocUMENTS—MARKET-RATE. 
(I. L. KR, 10 Calc., 565 


.-6BL. R., 677 


MARRIAGE. 
See CONSIDERATION . . 2 Mad., 128 
See Hinvt Law— MARRIAGE. 
See Inarvnction—UNDER Civin Proce. 
DURE CODES 
See MATOMEDAN LAW—MaRRIAGE. 
Authority of caste to declare, 
void. 
See BiuamMy 





. LL. 8, 1 Bom, 347 
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IL. R., 1 Cale., 74 | 


( 8784 ) 
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Buddhist laws of, in Burma. 

See BurnMA Civit Courts Aot, 1875, 8. 4. 
[I. L. R., 10 Cale., 777 

Contract to give in— 


See Sprorric PrerrorMance—SPEciric 
PERFORMANCE NOT ALLOWED. 
(I. L. R., 1 Cale, 74 


Contract in consideration of— 


See Conrract Act, 8. 23—ILLEGat Con- 
TRACTS—AGAINST PusLic Poricy. 

[25 W. R., 832 

LL. R., 10 Calc., 1054 


Contract to invalidate— 


See Contract Aot, 8. 23—Itiraat Con- 
TRACTS—AGAINST Punic Poricy. 
[11 B. L. R., 120 


Declaration of nullity of— 


See Divoznce Act, 85, 4 AND 18. 
[13 B. L. R., 100 


injunction to restrain, pending 
suit. 
See Winnu LAW—MARRIAGE—RESTRAINT 
ON, OB DISSOLUTION OF, MARRIAGE. 
[I. L. R., 1 AlL, 5649 


Lawful polygamous— 


See SUCCESSION Act, 8. 56. 
(I. L. R., 1 Cale., 148 











Proof of— 
See CASES UNDER ADULTERY. 
See CASES UNDER BIGaMY. 





presumption of— 


See CASES UNDER MAHOMEDAN Law—AO0- 
KNOWLEDGMENT. 


See PENAL Cove, 8. 498. 
[8 B. L. R., Ap., 63 
Promise to give in— 


See JURISDICTION OF C1ivrt CouRT—Manr- 
RIAGES . &6B.L R., 3905 


Suit to enforce contract of— 


See JURISDICTION OF CIVIL CotRT—MAaR- 
RIAGES . : . 24 W.R., 380 


Suit to have Hindu marriage 
declared invalid 


See JURISPICTION OF Cryin Correr— 
MAKRIAGES. 
(6 B.L. R., 248, 244, note 


il ———._ Validity 





of marriage.— 


| Adoption by Christians of Mahomedan religion for 


purpose of marriage.— Bigamy.— Quere,— Whether 
®& Marriage, acconling to Mahomedan rites, between 
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MARRIAGH—Validity of marriage—conts- 


nued, 


a married Christian man and a Christian woman, 

both of whoin became Mahomedans in order to effect 
the inarriage, is valid. SKINNER v. ORDE 

(10 B. L. R,, 125: 14 Moore’s I. A., 

309: 17 W. R., 77 


2. Law of domicile.— 
Law of place of celebration.— Semble,—A marriage 
celebrated in accordance with the law of the domicile 
of the parties may be valid, although it would be in- 
valid by the law of the place where the marriage was 
celebrated, GasPER (falsely called GONSALVES) 0, 
GONSALVES . : ‘ . II BL. R., 1098 


3. Marriage with 
deceased wife's sister.—Statute 5G 6 Wim. IV, c. 64. 
—The marriage of an East Indian, domiciled in 
Caleutta, with the sister of his deceased wife, is not 
void under 5 and 6 Wilham IV, Cap. 54. Das Mgences 
vw. CONES. ‘ : ‘ 2 Hyde, 65 


4. ———— Marriages of 
Native Christian converts.—The question as to the 
validity of the marriage of Native Christian converts 
does not depend on the presence or otherwise of an 
ordained minister of religion, Kuisro Mowon Cinis- 


TIAN t. ANUNDA : 3 - lW.R., 249 


5. —— Prohibited degrees. 
—Roman Catholics.—- Bast Indians, — Customary 
law. — Dispensation, Proof of.— Presumptron.— 
Divorce Act (LV of 1869), ss. 19 and 53.— Deceased 
wife's sister, Marriage with,—In a suit for restity- 
tion of conjugal rights the parties were East Indians, 
and at the time of the marriage, on 22nd July 1877, 
were domiciled in British India, resident within the 
limits of Caleutta, and members of the Roman Catho- 
lie religion. The defence to the suit) was that a 
previous marriage had, on Gth December 1871, been 
performed between the respondent and the peti- 
tioner’s sister, and the respondent: prayed that. the 
secoud marriage might be declared a nullity. The 
ceremony of 6th December 1871 had taken place 
while the petitioner’s sister was on her deathbed 
and ta extremis, and had been celebrated in accord- 
anee with the rites of the Roman Catholie Church, 
aod it was held both by the original Court and on 
appeal to be a valid marriage. The first Court (Con- 
NINGHAM, J.) held that the second marriage was null 
and void, on the ground that the parties were within 
the prohibited degrees, 2/edd, on appeal (by GARTH, 
C. J., and Wriuson, J., while referring to a Full 
Bench the question “whether the second marriage 
was # Valid marriage, or, on the other hand, was cither 
void or voidable ”’), that it was competent to the Court, 
in a suit for restitution of conjugal rights, to make a 
declaration of nullity of marriage if the respondent 
showed himself entitled to such relief. 2eld by 
the Full Bench.—The prohibited degrees mentioned in 
section 19 cf the Indian Divorce Act do not neces- 
sarily mean the degrees prohibited by the law of 
England. All that was known in respect of the 
parties tu the marriage being that they were Roman 
Catholic subjects with Portuguese names, and it it 
having been found whether they were of English or 
any other European descent, or of native or mixed 
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MARRIAGE.—Validity of marriage—conts- 


nued, 


parentage,— Held that the prohibited degrees for the 
parties to the marriage were not the degrees prohibit- 
ed by the law of England, but those prohibited iW 
the customary law of the class to which they belonged, 
—that is to say, the law of the Roman Catholic Church 
as applied in this country. Held by the Division 
Bench (GartH, C. J., and Winson, J.), on the case 
being returned to it.—Where a man and a woman 
intend to become husband andwife, and a ceremouy 
of marriage is performed between them by a clergy- 
man competent to perform a valid marriage, the pre- 
sumption in favour of everything necessury to give 
validity to such marriage isone of very exceptional 
strength, and, unless rebutted by evidence strong, 
distinct, satisfactory and conclusive, must prevail. 
Piers v. Piers, 2 H. LL. C., 331, followed. Accord- 
ing to the rule of the Church of Rome, a dispensation 
from the proper ecclesiastical authority is necessary 
to ive validity to a marriage between a man and the 
sister of his deceased wife. In this ease the parties 
were Roman Catholics and intended to become hus- 
band and wife, and a ceremony of iurringe was per- 
formed between them by a clergyman competent to 
perform a valid marriage. 22 eld that the Court) was 
bound to presume that a dispensation necessary to 
remove the obstacle to the marriage on the ground of 
affinity had been obtained, Lornz v. LopKz 


[I. L. R., 12 Cale., 706 


MARRIAGE ACT (CHRISTIAN), V OF 
1866, 8. 56. ‘ 


——__——. Offence of solemnising illegal mar- 
riage.— Celebration of marriage in dlindu form by 
Hindu priest where one party tsa Christian cor- 
vert.—A Hindu priest was charged with knowing- 
ly and wilfully solemnising a marriage between two 
persons, onc of whom professed the Christian religion, 
the said priest not being duly authorised under 
section G of Act Vo of 1865, an offence punishable 
under section 66 of the same Act, The Sessions 
Judge discharged the accused without trial on the 


| vround that the enactinent in question was inappli- 
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eable to the celebration of a marriage according to 
the Hindu form by a Hindu priest, though one of 
the contracting purties was a Christinn convert. 
Held that this view of the law was erroneous, and 
that the accused was primd facce liable under sec- 


tion 56 of the Act. ANONYMOUS CAKE 
{6 Mad., Ap., 20 


MARRIAGE PRESENTS, SUIT TO RE- 
COVER— 
See CONTRACT—ALTERATION OF CONTRACTS 


—ALTEKATION BY THE CouUkT. 
13 BL. R., Ap., 34 


MARRIAGE SETTLEMENT. 


See HusuanD AND WIFR. 
(I. L. B., 10 Cale., 961 


See WiLL—CONSTRUCTION. 
(1. L. R., 4 Calc., 614 
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MARRIAGE SETTLEMENT —continued. 
Order as to— 


See Divorce Acz, 8. 40. 
[14 B. L. R., Ap., 6 


Conatruction of settlement.— Trust 
finds. —8. being entitled to personal estate by a 
settlement executed upon her marriage with #., vested 
it in trustees on terns which conferred upon her an 
estate for her separate use for life, with remainder, 
in case she should die in the lifetime of her husband, 
to her children, share and share alike. The settle- 
ment did not contain a power to invest in the pur- 
chase of real estate. 2. died in the lifetime of S., and 
a portion of the trust fund was invested by the 
trustees in the purchase from 8. of real estate vested 
in her as representative of 2. S. afterwards married 
P.; and during her second coverture a further por- 
tion of the trust fund was, with the consent of S., 
invested in the purchase of real estate. 8. survived 
FP, und died intestate, leaving a son and daughter and 
the children of another daughter her next of kin. 
Held, first, that the events contemplated by the set- 
tlement not having arisen, the trust fund became the 
absolute property of S.; and, second, that the devolu- 
tion of the trust fund was te be governed by the state 
of its investinent at the tins of her death, and that 
therefore so mueh of it as was invested as above must 
descend as real estate. Held, also, the parties being 
neither Mahomeduns nor Hindus, and though not, 
strictly speaking, all of them Kuropean British sub- 
jects, yet having allof them adopted the law which 
affects European British subjects in) India, the real 
estate, whether situated within or without the local 
limits of the jurisdiction of the Court, would descend 
to the heir-at-law., Rigorpy vo. SMiri 
{1 Ind, Jur., N. S., 290 


MARRIED WOMAN, ENTICING 
AWAY -- 


See COMPOUNDING OFFENCR. 
» {LL L. R.,1 Mad., 191 


See PENAL Conk, 8. 498. 
[8 B. L. R., Ap., 63 


MARRIED WOMAN, LIABILITY OF— 
See SUCCEnSiON ACT, 8. -f 

(13 B. GL, R., 383 

MARRIED WOMAN’S PROPERTY ACT. 


Sce SUCCESSION ACT, 8. ‘4 
{18 B. L. R., 383 





ss. 4, 7, & 8. 


See HUSBAND AND WIFE. 
{I. L. R., 4 Cale., 140 





ss. 7 & 8. 


See HUsBaxyp anp WiFr. 
[I. L. R., 1 Cale., 285 





s. 8. 


See Partins—Tarries to Scrrsa—Hres 
BAND adsyD WikE . 10 C.L. R., 586 
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MARRIED WOMAN’S PROPERTY ACT 


—contlinued. 


———_—. 88. 8, 9.— Restraint on anticipation.— 
Transfer of Property Act (1V' of 1882), a. 10.—See- 
tion 8 of Act ILI of 1874 extends to the separate pro- 
perty of a married woman subject to a restraint 
upon anticipation. Section 10 of the Transfer of Pro- 
perty Act merely excepts from the general rule laid 
down in that section, the particular case of a married 
woman, aud does not give to a restraint upon antici- 
pation any greater force than it had before the pass- 
ing of the Act, but merely preserves to it the effect 
it had previously, leaving the Married Womau’s Pro- 
perty Act of 1874 and the decisions upon it untouched, 
HipvProxuite v. STUART ILL. R., 12 Cale., 522 


MASSES, BEQUEST FOR PERFORM- 
ANCE OF— 


See WILL—CONSTRUCTION. 
(2 B.L. R., O. C., 148 
5 B.L. R., 433 


MASTER, LIABILITY OF— 
See Bint of Lavina .18 B. L. R., 894 


See CUARTER PARTY 8 B. L. R., 340 
(I. L. R., 7 Bom., 61 


MASTER, LIEN OF, FOR WAGES AND 
DISBURSEMENTS. 

Sce Borromuy-Konp . 6 BL. R., 258 

(6 B. L. R., 328 


MASTER AND SERVANT. 


See Cuargue—Form oF Cnarqr—Spr- 
CIAL CASES—MASrER AND SERVANT. 

{3 Bom., Ap., 1 

See JUDQRE—QUALIFICATIONS AND Dis- 


QUALIFICATIONS, 
(i. L. R., 8 Bom., 172 
See LIMITATION Act, 1877, 8. 10 (1859, 
8, 2 : ‘ 1B.L. R., 8. N., 


See MAGISTRATE—DotTy or— 
[I. L. R., 9 Bom., 172 


1. Liability of master for acts 
of servant,— 4c ts within scope of servant's duty.— 
A waster is responsible for the acts of his servants 





' done within the scope of his duties, and for the 


: eut and carried off the crops of those ryots. 


master’s benefit. ANuNT Dass r KELLY 


(1 N. W., Part 7, p. 107: Ed. 1873, 104 


2. ——_____—__———__ Trespass.—The 
appellant having obtained a decree for khas posses- 
sion of a share in a zemindari, had refused to recog- 
nise the ryots whom the farmers under her co- 
sharers had settled in the estate; and her servants 
Held 
by GLOVER, J., that the appellant was liable for the 
acts of her servants, which were done in further- 
ance of her known wishes and for her benefit. Held 
by Locu, J., that those acts were beyond the ordi- 
nary scope of the servants’ duty; and that, unless it 
could be shown that the appellant ordered or ratified 
the acts, she was not liable. In the present case, 
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MASTER AND SERVANT.—Lfability of 
master for acts of servant—vontinued. 


the circumstances gave rise to a strong presumption 
that the acts were done with her knowledge, which 
presumption had not been rebutted, and therefore 
she was liable, SMAMASUNDARI Desi vo. DUKHU 
MANDAL. ‘ . 2BLR., A. C., 227 


S. C. Snama SoonpUREE Dexia v. MALLYUT 
MounpDUL P : : . 1 WwW. R., 101 


3. Master of ship.— 
Damage done to person by subordinate officer or 
crew.—W here a servant in the course of his employ- 
ment, and in doing what he believed to be for the 
interests of his master, acts carelessly, recklessly, 
wantonly, or improperly, the master is liable, But 
where the act of the servant is done by him to for- 
ward some purpose of his own, the master would 
not be responsible. The master, not the owners, of 
a merchant ship is primarily responsible for duinage 
done in the course of his employment by one of his 
subordinate officers or crew to the person who is 


injured, ANoNyMovs . Bourke, A. O. C., 144 





4, ——_—__—_—_——_—— A _ boat which &. 
let to G. A. & Co., for unloading the ship B., was 
lost. in couseqnence of the negligence of the mate. 
S. sued the captain for the damage sustained, and the 
‘ower Court dismissed the suit with costs, on the 
ground that G@. 4. & Co., the ship’s agents, who had 
hired the boat, and not the captain, were liable, 
Held on uppeal, reversing the judgment of the lower 
Court, but without costs, that the captain was not 
absolved from liability because the injury was 
caused by the negligence of the crew, although they 
acted contrary to his orders: that it was the duty 
of the captain to deliver the cargo to the consignees, 
and the loading of the cargo-boats was & part of 
that duty: and that the fact of the owners of 
the vhip having agents in Calcutta did not alter 
the relations between the captain and the public, 
SUTHERLAND v. Suaw . Bourke, A, O. C., 92 


5. Negligence of ser- 
vant.~Bailor and bailee.—Proprietor and driver 
of public conreyance.— Bombay Act FI of 1863.— 
The plaintiffs sued the proprictor of a buggy for 
damayes sustuined by them by reason of the negli- 
gence of the driver of the buggy. It was proved 
that the arrangement between the defendant and the 
driver was that the driver should be entrusted with 
the buggy and the use of two horses for the day to 
be used entirely at the driver’s discretion for the 
purpose of plying for hire. The driver was to pay 
three rupees a day for the use of the buggy and 
horses. All that he made above that sum was his 








perquisite for his labour, and any deficiency he had - 


to wake good. Held that the relation between the 
proprictor and driver of the buggy was that of mas- 
ter and servant, and that the proprictor was liable 
for the driver’s negligence. The relation between 
the proprietor and driver of a public conveyance 
established by Bombay Act VI of 1863 is similar to 
that existing in England under the English Acts. 
Bompay TRAMWAY Company 0. Kuasitas Tropa 

(I. L. R., 7 Bom., 119 
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MASTER AND SERVANT.—Liability of 
master for acts of servant—continued. 


8. ———_—__—_—_—_—_—————_ Trespass.— Rais. 
fication.— Damages.—The plaintiff let a cargo-boat 
to U. C., who had been employed by the defendants 
to land certain goods. During the landing of the 
goods a dispute as to the terns of hiring arose, and 
U. C. refusing to pay what was olleged by the plain- 
tiff to be due to him for hire of his boat, the plain- 
tiff refused to give up 63 bales then remaining 
unlunded from his boat. U. C. communicated the 
circumstances to an assistant in defendant’s finn, 
who afterwards went with U. C. and forcibly took 
the goods from the plaintiff's boat, without satisfy- 
ing the plaintiff's lien thereon, and the defendants 
received them into their godowns. It was proved 
that U. C. and the assistants acted without the 
knowledge or authority of the defendants, and that 
the defendants received the goods without any know- 
ledge of how they had been obtained, J/eld that, 
in the absence of such knowledge on their part, the 
receipt of the goods by them did not amount to 
vn ratification of the wrongful act of their assistant 
and U. C. so as to render them Hable in an action 
by the plaintiff for damages for the sume. Girish 
CHANDRA Dass v. GILLANDERS, ArnUTHNOT, & 
Co. ° ; . 2B. L. R., O. C., 140 


4, Liability of master for cri- 
minal acts of servant.—Arpress authorisation, 
—A master is not criminally responsible for the 
wrongful act. of a servant, unless he can be shown 
to have expressly authorised it. Surrer Att Kuan 
r. GoLAM HypER Kuan . BOW. R.,, Cr., 60 


8. ———————— ——————— Ahetment or insti- 
gation by master.—Vo make a master criminally 
responsible for an offence committed by his servants 
it must be shown that there bas been some act or 
egal omission on the part of the master whereby 
he abetted the offence or some prior instigation or 
conspiracy, (QUEKN v. SHAMSUNDER 


[1 N. W., Ed. 1873, 310 
Indian Ports Act 











9. 
| (XT of 1875), 8. 22.—The servants of a contrac- 


tor who had engaged to discharge ballast from a ship 


© lying in the port of Calcutta, threw the ballast into 


er a 


the river within the linits of the port, and thus 
committed an offence under section 22 of the Indian 
Ports Act (Act XID of 1875). It did not appear 
that the contractor had abetted the offence. eld 
that he was not, in the absence of proof of abetment, 
liable for the acta of his servants. CHUNDI CHURN 
MoOKERJER v. EMPREKS 


(LL. R.,® Calc. 849: 12 C. L. B., 608 


10. —— Liability of Secretary of 
State for acts of public servants.—Acts dose 
within scope of his authorily.--The Secretary of 
State is only responsible for the acts of public ser- 
vants done within the scope of his authority. SETH 
DHUNBAJ v. SECRETARY OF STATE POR INDIA 


[1 N. W., 118: Ed. 1878, 204 
11. Liability of Secretary of 


State for damages occasioned by negligence 
of Government servants.—Neyligence which 
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MASTER AND SERVANT.—Liability of 
Secretary of State for damages occasioned 
by negligence of Government servants 
— continued. 


would render ordinary employer liable.—The Secre- 
tary of State in Council for India is liable for the 
damages occasioned by the negligence of servants in 
the service of Government, if the negligence is such 
as would render an ordinary employer liable. PEn- 
INSULAR AND ORIENTAL STEAM Co. v, SECRETARY 
OF STATR FOR INDIA 

(Bourke, A. O. C., 166: 5 Bom.,, Ap., 1 


12. Action for harbouring or 
sheltering the servant of another.— Notice 
of contract of service.x—An action will not lie for 
the mere harbouring or sheltering a person who is 
under a contract of service to another, even with 
notice of such contract of service. Blake v. Lanyon, 
67. R., 221, distinguished. BRuKOWsKY v. THACKER, ” 
Srink, & Co. . ‘ : . OBL. R., 107° 


18. Wrongful dismissal, Suit 
for.— Claim for wages.—Damages.—Kvery master 
and employer has an undoubted right to dismiss his 
servant or agent at any time for justifiable cause. 
After the dismissal, whether wrongful or not, the 
servant cannot eclainn wages. The remedy for wrong- 
ful dismissal is by action for the damages sustained 
by the servant in consequence of the breach of the 
master’s contract to employ him. Usmutr Koon- 








WAR tr, TAYLER ‘ ; . 2 W.R., 307 
Issur CHUNDER MOOKERJEE v. Puppo LOcHUN 
Goorro ‘ : - BW.R.,, Mis., 18 

14. Misconduct.— 


Mere venial faults are not sufficient, but there must 
be something gross in the acts or breaches of duty 
comnnitted to warrant a summary dismissal. Ham 
o, Kastenn Benagan Rartway Co. . 32 Hyde, 228 


15. Unskilfulness.— 
Insolence.—Justifiable dismissal,—Unskilfulness in 
a servant is no ground for dismissal unless it amounts 
to absolute incompetence. A solitary instance of in- 
solence is not sufficient to justify a master in dis- 
missing a skilled servant. Where no time was 
specified for a aye work in a contract, whereby a 
company (the defendants) engaged the plaintiff, a 
skilled mechanic, in the capacity of an engincer, and 
“to make himself generally usefal,”? any work with- 
in his capacity was held to form part of his duty. 
Superintendence of gas-pipes is within it. By  re- 
fusing when directed to work more than eight hours 
a day without extra pay, plaintiff disobeyed reason- 
able ordera, and defendants were justified in dis- 
missing him, W111iams ». Great Eastrrn Hore. 
Co. . ‘ , . Cor., 76: 2 Hyde, 166 


16. Probability of 
similar employment.— Disobedience of orders.—In- 
temperate language.—If a tirm brings out persons to 
@ distant country and undertakes to give a return 
passage, and coca not stipulate for putting an end to 
the contract on cither side by specified notice, either 

ty is entitled to the full benefit of the contract 
in the event of ita being put an end to by the other 
before tho expiration of the term of the engagement 
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MASTER AND SERVANT. — Wrongful 
dismissal, Suit for—continued. 


without regard to the probabilities of his obtaining 
similar employment. The dismissal of a servant is 
justified by refusal to disobey lawful orders, and acts 
of insubordination by the use of intemperate language 
to his employers. ReErp v. Scorr THomson & Co. 
(2 Hyde, 172 


17. Misconduct of 
servant.— Right to portion of pay due at end of 
month.—A servant is not liable for his misconduct to 
forfeit such portion of his arrears of pay as had 
become due to him at the expiration of a month’s 
service. The servant’s misconduct may have justified 
his discharge in the middle of a month: if so, he is 
entitled to no pay for any portion of such month. 
Brojo MOHUN MyTREv. SWAYNE. SWAYNR?». Kro- 
Jo Mouun Roy. : ; . l Hay, 297 


1s. —— Wrongful dismissal, Suit 
against Government for.—Con(ract of service. 
—Public servant.— Payment of monthly wages.—A 
suit for wrongful dismissal by one of its servants 
will lie against the Govermuent. In a suit by a 
subordinate officer in the Public Works Department for 
wrongful distissal against the Government, in which 
it was admitted that there was no time of servico 
fixed, and in which the plaintiff put in a memoran- 
dum of agreement between himself and the Govern- 
ment, stipulating that he should give six months’ 
notice of his intention to leave the service of the 
Government,— Held that the hiring was indetinite ; 
and that although the plaintiff had bound himself to 
give six months’ notice prior to leaving their service, 
there was no corresponding obligation on the Govern- 
ment to give notice before dismissing him. The 
Government, however, would not be allowed to exer- 
cise this power capriciously, or to the damuge of the 
servant, An indefinite hiring in Lidia does not mean 
a hiring for a year. The mere payment of wages 
monthly is not enough to show that a hiring is a 
monthly hiring, HUGHES vt, SECRETARY OF STATE 
FOR INDIAIN COUNCIL . - TBLR., 688 


19. Wrongful dismissal, Suit for. 
— Acquiescence in reduced rate of wages and stuppage 
of wages.—On the 4th of July 1860 C. engaged to 
come to India as enyine-driver for the East Indian 
Railway Company on a progressive salary of #2152-11- 
7 per month for the first year, commencing July 4th, 
1860; RI74-8-8 for the second; R196-5-9 for the 
third; R218-2-10 for the fourth, with a free passnge 
home ; and the Company might at any time determine 
the engagement by a six months’ notice. The Com- 
pany gave this notice in September 1861, When the 
six months’ notice expired the plaintiff was driving 
ballast trains, reeciving (under his agreement) R174- 
8-8 per month. He continued to be so employed, and 
to receive pay at the same rate, without interruption 
or objection, until the beginning of 1864, when he was 
employed to drive passenger trains for the defend- 
ants, who thereupon increased his salary. The plain- 
tiff did not assent to the increase, but claimed the 
balance of salary due to him, as on the footing of 
his whole service having been service under the ori- 
ginal agreement. His demand not being acceded to, 
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MASTER AND SERVANT. — Wrongful 
dismissal, Suit for—continued, 


he sued the Company to enforce it, and also for his 

sage-money home. He also sucd for his salary for 
May 1861, during which month he had been suspend- 
ed, and his pay had been withheld; but he had not 
previously claimed the pay so withheld. In 1862 he 
had applied to be restored to his position under his 
original agreement, and was refused. The Court be- 
low gave C. a decree for the amount claimed, minus 
the passage-money. Held on appeal, reversing the 
decision of the Court below, that a legal notice of dis- 
missal having been given, continuance in the service 
on a reduced salary is evidence of acquiescence by the 
servant in his dismissal; that in such a case the ser- 
vant serves under a fresh contract, not at the rate of 
wages previously received by him, but at the rate he 
is actually receiving; that a servant whose wages 
have for one month been stopped during suspension 
for alleged misconduct, and who, continuing in the 
service, has not claimed them for several years, has 
acquiesced in the stoppage. CAMPBELL o. East 
(Inp1an RarLway Compaxy . Bourke, A.O. C., 56 


20. Incompetence,— 
Rendering true and just accounts.—The plaintiff, 
having obtained recommendations as a tea assistant 
in the defendant company’s garden in Assam, came 
out to Caleutta, and, after some interviews with the 
defendants’ agents there, entered into an agreement 
with the defendants to enter into their service as 
assistant in their ten gardens for a period of three 
years. The agreement stipulated that the plaintiff 
shonld, “ when required to do so, render just and true 
accounts, aud give every other particular and inform. 
ation of all moneys, &c., entrusted to him, or that 
may come into his possession, power, or custody, or 
under his control; ’? and it was also agreed that the 
defendants should “ be at liberty to annul this 
agreement at any time for wilful misconduct of the 
plaintiff in not fulfilling the terms ard conditions 
to he observed by him, or if he shall be prevented by 
reason of continued illness from attending to, or be 
hindered thereby in the performance of, his duties, or 
by reason of the bankruptcy, insolvency, or dissolu- 
tion of the defendant company,” and in those cases 
the salary was to cease, and the plaintiff be dis- 
charged from the defendant company’s service, ‘The 
plaintiff proceeded to Assam, worked for a short 
period in the defendants’ garden, and was then dis- 
missed from the company’s service, on the ground of 
his incompetence. In an action brought for damages 
for wrongful dismissal, the Judge of the Small Canse 
Court was of opinion that, under the circumstances, 
there was no implied warranty on the part of the 
plaintiff of his competence, and the grounds for dis- 
missal having been expressly stated in the agreement, 
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the defendants were not justified in dismissing him. | 


on another ground, and therefore should not be allow- 
ed to give evidence of his Incompetence. Held, on 
reference to the High Court, that the plaintiff, having 
expressly undertaken to render true and jnst accounts, 
his incompetence to do so would, if proved, be an 
answer to the action, and therefore the defendants 
ought to have been allowed to give evidence that he 
was incompetent. ‘True and just accounts”? meant 
such accounts as an inexperienced assistant in a tea 
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MASTER AND SERVANT.— Wrongful 
dismissal, Suit for—continued. 


garden might reasonably be asked to render, and 
were not to be interpreted merely as an undertaking 
that the plaintiff would act honestly by his employers, 
Held, also, that the agreement expressly stating the 
grounds of dismissal did not preclude the defendants 
from dismissing the plaintiff for incompetence. 
MacGILLIVRAY v. JoKAI AssaM 'T'RA CoMPANY 

[I. L. R., 2 Cale, 33 


21. Justification, Plea 
of. — Misconduct.— Issues.— Cross-examination. — In 
a suit for wrongful dismissal in which the defondants 
pleaded justification by reason of the plaintiff's mis. 
conduct,— Held (1) that the defendants at the hear. 
ing could not give evidence of a transaction involving 
instances of misconduct not set forth in their written 
statement: they should cither have filed a supple. 
mental written statement before the hearing, or have 
furnished the plaintiff with particulars of the mis- 
conduct in question, and intimated to him their 
intention of relying on the transaction as going to es- 
tablish the general allegation of misconduct ; 2) that 
although the transaction in question could not be 
made the subject-matter of an ancillary issue, and 
evidence of it, ag such, could not. be received, yet that 
questions relating to it might be put to the plaintiff 








in cross-examination for the purpose of wfecting his 


credit. MUNCHERSIIAW v, NEw DuURUMSEY SPIN- 
ING AND WEAVING COMPANY 
(I. L. R., 4 Bom., 576 


22. Right to wages 
Sor broken period.—A dismissed servant is entitled to 
wages for any broken period during whieh he ma 
have served, at the rate he was curning when dismissed, 
Roguoonaty Dass v. Warne =, «16 W. R., 60 


23. Justification 
Dishonest and fraudulent conduct.—A master cane 
not plead, in justification of the summary dimnissal of 
his servant, a cause the existence of which was une 
know: to him at the time of such dinnissal. At the 
same time subsequent knowledge that the nervant 
had all along in his service been guilty of dishonest 
or fraudulent conduct. might be plonded as a good 
reason why a servant should not be allowed an 
more than his wages up to the day of disminsal, 


DEBARSEE v. JOUGUET ; . 6 N. W., 180 


24, Wages, Suit for.— Subsequent 
misconduct,— Forfeiture of wagea.—A finding of fact 
that an employé is entitled to his wages notwith- 
standing subsequent inidconduct, is not wrong in law, 
KALEE CHURN RAWANKE v. BENGAL Coat Company 

[21 W. R., 405 


25. Admission by servant after 
illegal dismissal.—Lismisaal without notice.— 
A manager's authority to make any admission which 
can be binding on his employers, is withdrawn when 
je is disinissed, whether the dismissal is or is not 
upon such a notice as the manager has a right to de- 
mand. KALEB CHURN Rawanzs v. Benoa. Coan 
ComMYany ; ‘ : . @W.R., 405 
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MASTER AND SERVANT —continued. 


26. Servant leaving after due 
notice, Right of.—Right to wages.— Custom of 
office.—Where a servant leaves his service after 
giving due notice he is entitled to receive at once all 
pay then due to him, without reference to the cus- 
tom of the office or master he serves, THOMAS v. 
MANAGER OF THE PIONEER PRESS 

(2 Agra, Mis., 1 


27. Monthly servant leaving 
without notice.— Forfeiture of wages.—Where a 
servant who was engaged by the month, served from 
the Ist Noveinber to the 8rd December 1872, and left 
his master’s service on the 4th December without 
giving notice, it was held that the servant was entitled 
to be paid his wages up to the end of November, but 
forfeited the wages payable to him in respect of his 
Decomber services, RAMJI MANAR v. LITTLE 

(10 Bom., 57 


28. Monthly service.— 
Wrongful leaving of employment, Consequence of.— 
Right to wages.—--When a monthly servant leaves his 
employment wrongfully in the course of the then 
current month, he loses all rights to wages for the 
time he had actually served during that month. 


DuuMEE BenarRa v. SEVEN :AKS 
(I. L. R. 18 Calc., 80 


MAURASI TENURE. 


See ENNANCEMENT OF RENT—LIABILITY 
TO ENHANCEMENT—CONSTRUCTION OF 
DocuMENTS A8 TO LIABILITY, &0. 

[2 B. L. R., A. C., 68, note 














3 W. R., Act X, 144 

5 W.R., Act X, 80 

See TITLE—EVIDENOR AND PROOF OF TITLE 
— ({KNERALLY , 7B.L. R., 211 


MAXIMB. 


See Cases UNDER Htnpv LAW—ADOPTION 
—DocTRINE oF “ FACTUM VALET’? As 
REGARDS ADOPTION, 


* Actus curiss neminem gravabit.” 


The maxim “ Actus curiae neminem 
gravabit” observed upon as requiring qualification. 
KAMBINAYANI JAVAJL SUBBARAJULU NAYANI VARU 
ew. Uppianini VENKATARAYA CHETTY 

[2 Mad., 268 


“ Audi alteram partem.’’ 
Sce CLus . . LL.R, 7 Mad, 319 


——--——— ** Contra non valentem agere non- 
currit preescriptio.’’ 


See Limitation Act, 1877, agTr. 144— 


ADVERSE PusskssioN. 
[1. L. R., 8 Bom., 585 


——-——— “Debitum et contractus sunt 
nullius loci.” 
See JURISDICTION—CAUSES OF JURISDIC- 


TION—-CAUSE OF ACTION—NEGOTIABLE 
INSTRUMENTS ‘ . 1 Mad, 436 
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MAXIMS —continued. 


“Expressio unius est exclusio 
alterius.”? 


See DEED—CONSTRUCTION. 
(10 Bom., 51 








“Tenorantia legis neminem ex- 
cusat,”’— Suit to set aside illegal adoption.—A suit 
to set aside the adoption of a second son must be 
made within twelve years from cause of action. The 
maxim “ Zgnorantia legis neminem excusat” ap- 
plies to questions of the Hindu law of inheritance 
and adoption, as well as to other laws. RKADHA- 
KISSEN MAHAPATER v. SREEKISSEN MAHAPATER 

(1 W. R., 62 


See as to this maxim, Sapo SINGH v. KISHNEE 
(3 N. W., 318 


SOORBURNOMONKE DAaBIA v. Petom- 
Marsh., 221: 1 Hay, 497 


See contra, 
BER DosbEy 


“In pari delicto potior est condi- 
tio possidentis.’’ 
See CoNTRACT—WAGERING CONTRACTS. 
(I. L. R., 9 Bom., 358 
See Estopret—EstopreL ty Deeps AND 


OTHER DUCUMENTS. 
[I. L. R., 1 AlL, 403 





“No one can be Judge in his own 
cause,’’ 


See CONTRACT—CONDITIONS PRECEDENT. 
(I. L. R., & Mad., 173 


“*“Nullum tempus occurrit 
regi.”?— Hindu law.—This maxim isa rule of Hindu 
and Mahomedan as well as English law. VYAKUNTA 
BApPusi v. GOVERNMENT OF BoMBAY 

(12 Bom., Ap., 1 


2. ———_——__——-__ Legislation in 
Bombay Presidency.—The extent to which the maxim 
nullum tempus occurrit regi has been restrained by 
legislation in the Presidency of Bombay considered. 
VYAKUNTA BaPugi 0. GOVERNMENT OF Bombay 

(123 Bom., Ap., 1 


GOVERNMENT OF BoMBAY v. HARIBHAI Mon- 
BHAL , : ‘ . 12 Bom.,, Ap., 225 


“Omnia presumuntur contra 
spoliatorem,”’ 


See ESTOPPEL— ESTOPPEL BY DEEDS AND 
OTHER DOCUMENTS. 
[3 Bom., A. C., 116 


See Satt, ACTS AND REGULATIONS @ELAT- 
ING TO—, BomBAY. 
[7 Bom., A. C., 89 


“Omnia presumuntur rite esse 
acta.” 


See ABSCONDING OFFENDER. 
[I. L. R., 7 Mad., 486 
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See APPELLATE CotRT—OBJECTION TAKEN 
FOR FIRST TIME ON APPEAL~—SPE- 

CIAL CASES—GUARDIAN, 
(2 N. W., 89 
See EXECUTION OF DECREE—NOTICE OF 
EXECUTION . P . BW.R., 5 


See INFORMATION OF COMMISSION OF 
‘ OFrrycx I. L. R., 7 Mad., 436 


1 “Omnia presumuntur rite 
ease acta.’’— Proceedings of public officer.—The 
proceedings of a public officer must be presumed to be 
regular; and if they took place long ago (eg., twenty 
years previously), it is not just to require proof of 
such circtuvstances as due service of notice. KHAN 
oe. BaMa SOONDUREE Dosskx . 25 W.R.,, 62 


2. Rerenue cases.— 
As in civil suits so in revenue cases all things must 
be presumed to have been correctly done. It is not 
necessary to inquire into the instructions which reve- 
nue agents receive, and until the contrary is shown 
the parties must be held to have been properly re- 
presented and to be bound by the decisions, Atsan- 
OLLAH v. JUSODA B 2 . 238 W. R., 79 


3. ————_ Sale in execution 
Sor arrears of rent.— Where a tenure is sold in exe- 
cution of a decree for arrears of rent, and a certifi- 
cate of sule is granted by the Collector, it niust be 
presumed that all the ordinary proceedings relating 
to the payment of the purchase-money have been 











fulfilled. FYAZOODDEEN Buooya vr. SHUMSUN- 
NISSA HIBER, : : . 12 W.R., 508 


See Ram Rugna Roy JEMADAR ov, Goninpd Doss 
BYRAGKE 15 W. R., 201 


4, ————_ Transfer of case 
not recorded. —Whiere an estate which was subject to 
a mortgage was attached in excention, but was leased 
out to fresh tenants and anderstenants between the 
attachinent and the sale; and the case was) trans- 
ferred from the jurisdiction of one Court to that of 
another, in some way which was not apparent on the 
record; and the lower Court ruled that the traus- 
fer was irregular and that the sale was void against 
the new lessees and under-lessees,—~ A7e/d that the 
lower Court should bave assumed that the sale trans- 
fer was regular and the sale good, and that all pro- 
ceedings after the attachinent were of no avail against 





the judginent-creditors. ILUSSEINA 0. JHAMUN 
SINGH. ‘ : ; . 26 W. R., 323 
5. Irregularities in 








proceedings.— Where irregularities had clearly occur- 


red in proceedings, the Court refused to presume a_ 


person had been made a party and was therefore 
bound by them. CHowpury MaAnomep ZCHOORTL 
Hug vo. ManoMED YAKOUB . 23 W. R., 367 


“Optimus  interpres 
usus.’’ 


See LANDLORD AND TENANT—Esrcrmexr 
— GENLKALLY . IIBL. R., 41 
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MAXIMS—continued. 


———-—— “Quod fleri non debet, factum 
valet.’’ 


Sve CASES UNDER Hinpv Law—Apop- 
TION—~ DOCTRINE OF “ FAOTUM VALET” 
AS REGARDS ADOPTION. 


See MADRAS TOWNS IMPROVEMENT AOT, 
IIl or 1871, 88. 61, 62. 
[I. L. R., 7 Mad., 65 


MBASUREMENT OF LANDS. 
See AYPEAL—MEASUREMENT OF LANDS, 
See RES JUODICATA—EsrorreLt BY JUDG- 


MENT , . L.LR., 8 Cale., 371 
(8 CL. R., 74 


See R¥B8 JUDICATA — COMPETENT COURT— 
KEVENUE Courts. 
{I. L. R,, 10 Gale., 507 


1. “ Jurisdiction.””— Valuation of 
suit —Beng. Rent Act, 1869, s. 387.—Tho word 
“ jurisdiction” in Bengal Act VILE of 1869, section 
37, refers not merely to local jurisdiction, but also to 
jurisdiction as to value, PEAREE Mowun MooxKeEr- 
JEE v. RAs Kristo MooxerseR , 20 W.R., 386 


2. Suit to measure 
‘land.—- Tieng. Rent Act, 1869, «#. 37.—A suit to 
establish a zemindar’s right to measure land must 
be brought in the Court whieh would have had 
jurisdiction in a snit to recover such land, SHuro 
SoonvuREE Deuia v. BuLORAM Goono 

[24 W. R., 428 


3. Right to measure.— Proprietor 
of estate.— Reng. Hent Act, L869, & 87 (Beng. 
Act VI of 1862, 8. 9).—-Held by the majority of 
the Court (SETON-Karr, o/., dubitante) that a 
proprietor of an estate is entitled, under section 9, 
Bengal Act VI of 1862, to ineasure the lands of any 
shbordinate tenure within the limits of his estates, 
whatever the character or size of the tenure or the 
amount of rent paid ino respect of it. Run Bana. 
vook SINGU vw. MULOORKUM TKWAKRE 


[8 W. R., 149 


Be Zemindar,— Beng, 
Rent Act, IS69, 8. 37 (Beng, Act VI of 1862, a, 9).— 
There aiust be some express restrietion before a 
zemindar can be precluded from the benetit: given 
him by section 9, Bengal Act WI of 1862, of measur. 




















ing the Jands in the possession of his ryote. Ooma 
CHURN Biswas v. SUIBNATH BAGCHEE 
{8 W.R,, 14 


5. ———__-_—- -—_-—— Froprietor in pos. 
session._— Beng. Rent Act, 1869, #, 27 (Beng. Act 
V1 of L562, 8. 9) --Under section 9, Bengal Act VI 
of 1862, the proprietor who can claim to measure 
inuat be & proprictor in possession, and not a pro- 
prictor out of possession, although he may be able to 
prove his title. The only question which the Collee- 
tor has U. try under that section is, which person is 
in possession, and his decision is final only as to 
possession and not as to title. The unsuccessful 
party has a right to sue in the Civil Cuurt for a 
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MBASURHEMENT OF LANDS.—Right to 
measure—continued., 


declaration of his right. Katsr Dass Nonpere ov. 


Rameutres Durr. -6W.R.,, Act X,10 


6. Right of pro- 
prietor to survey and measure.—Beng. Rent Act, 
1869, «.37.—A proprietor of an estate or tenure has 
a right to make a general survey and measurement 
of the lands comprised in his estate, under the pro- 
visions of section 87 of the Rent Act, without prov- 
ing that he is in receipt of the rents, there being 
nothing in law which prevents him from making 
such a survey or measurement as is contemplated 
by sections 26 and 37 merely because his estate 
happens to be sub-let to a number of tenure-holders. 
The only excepted case is where there is a special 
agreement to the contrary. BrogyENpRO CooMaRr 
Roy o. Krishna Coomar Guosr 

(I. L. R., 7 Cale., 684:9 C.L. R., 444 








7. Person in receipt of 
rents. Jurisdiction of Collector.—Beng. Rent Act, 
1869, #. 37 (Beng. Act VI of 1862, s. 9).—A Collec- 
tor’s jurisdiction to allow a measurement where the 
proprietary right to the land is contested is not bar- 
red by sections 9 and 10, Bengal Act VI of 1862, if 
he is satistied that the party sccking his assistance to 
measure is in receipt of the rents. If the Collector 
disallows the measurement on the ground that the 
applicant is not in receipt of the rents, the party 
aggrieved nay appeal to the Civil Court. Smiri o. 
Nunpun Lau . . 


In the same case on review of judgment the order of 
the High Court was amended, and the case remanded 
to the Judge to determine, according to sections 9 and 
10 of the above Act, which party was in receipt of 
the rents, and under which of these sections the ap- 
plication for measurement had been made, and to 
decide accordingly. Nunpuy Lau v. Smiti 

(7 W. R., 188 


8. Proprietor in re- 
ceipt of rents.— Beng. Rent Act, 1869, s. 37 (Beng. 
Act VI of 1862, s. 9).—Under section 9, Bengal 
Act VI of 1862, only a proprietor who is in receipt 
of the ronta of an estate or tenure has a right to 
moke a general survey and measurement of the land 
comprised in such estate or tenure. Wis vo. Ram 





CHUNDEX Bysack ‘ . . TW.R.,, 415 
AHSANOOLLAH v. KADIR. . 25 W. R., 92 
9. Proprietor in re- 





ceipt of rents.— Proof of possession of land.—A pro- 
prietor of land need only show that he is in undoubt- 
ed possession of the property to entitle him to ask 
the assistance of the Court to enable him to measure 
his land. Rag Cuunpse Roy rv. KisHen CHUNDER 

[4 W. R., Act X, 16 


410. ———— Proprietor in re- 
ceipt of rents.— Beng. Rent Act, 1869, s. 37 (Beng. 
Act WI of 1862, s. 9).—Lease to third party.— 
A proprictor of an estate is not barred from measure- 
ment by the fact of its being leased to a third party; 
nor is @ proprictor bound, under section 9, Bengal 
Act VI of 1862, to show that he is in actual receipt 
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MEASUREMENT OF LANDS.—Right to 
mMeasure—continued. 


of the rents at the time when he applies to measure 
the land, Krisuro Mores Denia v. Ram NipHEB 
SIROAB ° . ° . . OW. R,, 331 


iL Neighbouring ze- 
mindar.— Beng. Rent Act, 1869, ss. 87, 38 (Beng. 
Act VI of 1862, ss. 9 and 10).—Sections 9 und 10 
of Act VI do not embrace the case of a neighbouring 
zemindar alleging to be wronged by the act of the 
Collector or the measuring zemindar. His remedy is 
in @ separate civil action. PRRMESSUREE PERsHAD 
NaRAIN SINGH v. NuBEE BuxsH 

(2 W. R., Act X, 101 


12, Restraining of 
right of measurement.— Abandonment of rights of 
measurement to grantee.—The abandonment to a 
grantee of all rights of measurement as against the 
ryots, with a view to resumption of lands within the 
telook, does not apply to a measurement of the talook 
itself as against the grantee, und does not amount to 
a restraint of the right of measurement under Ben- 
gal Act V1 of 1862. Kegbun KisueNn Doss o. 
JAMINER . , ‘ . OW.R.,, Act X, 47 


13. — Lessee under 
Court of Wards.—Benqg. Rent Act, 1569, 8. 37 
(Beng. Act WI of 1862, s. 9).—A lessee under the 
Court of Wards is competent, under section 9, 
Bengal Act V1 of 1862, to make a general survey of 
the lands comprised in his lease. Watson & Co, 
vo. Buoonya Koonwak NARAIN SINC 

[W. R., 1864, Act X, 105 


14. Person not in re- 
ceipt of rents.— Disputed title.— Title.— Possession. 
—Receipt of rent.—Where a person sues to have 
the assistance of the Collector to measure lands, of 
which he alleges himself to be the proprietor by pur- 
chase, he is not entitled to have such assistance if his 
title is disputed, and if he is found not to have been 
in possession or in the receipt of rents from the date 
of his purchase. DURGA CHARAN MAZUMDAR 2. 
ManomED Annas Buvya . .6B.L. R., 361 


S.C. Dooraa CuvuRN Doss vt. MAHOMED ABBAS 
BHOOYAN . ‘ ‘< . 14 W. R., 399 


Upholding on appeal under the Letters Patent the 
decision of GQLoven, J., in Doogkga CuunpEes Doss 
v, MAHOMED ABBAS Buooyan . 14 W.R., 121 


15. Beng. Rent Act, 
1869, 8. 37 (Beng. dct VI of 1862, 8. 9).—Lakhiraj 
land.—Section 9, Act VI of 1862, gives no authority 
to proprietors to survey or measure lakhiraj land. 
GoLaM KugsUR v. EnskINE & Co. 

. [ll W.aR., 445 


16. Right of zemin- 
dar.— Lakhiraj.— Beng. Rent Act, 1869, s 37 (Beng. 
Act VI of 1862, s. 9).—A zemindar is not entitled te 
measure the lands of a lakhirajdar holding a rent-free 
tenure within the limits of his estate. RANGLaL 
Sanu eo. Siar Dear Das 

[3 BL. R, Ap, 27:11 W. R., 293 
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17. Beng. Rent Act, 
1869, # 37 (Beng. Act VI of 1862, s. 9).—Lakhiraj 
land,—The defendant held land within the plaintiff's 
putni, paying rent to the plaintiff, and also certain 
lakhira) lands, The plaintiff applied to the Collector 
for permission to make a survey and measurement of 
the lands of the putni. He was opposed by the do- 
fendant, who objected to any survey being mado of 
the lakhiraj land. Held, under Bengal Act VI of 
1862, sections 9 and 10, the plaintiff was not entitled 
to survey and measure the lakhiraj lands. PRagaNn- 
NAMAYI DEBI v. CHANDRANATH CHOWDHRY 

(2B.L. RK, 8.N,, 6:10 W. R., 361 


18. —— Beng. Rent Act, 
1869, ss. 87 and 38.—Right of co-sharers of joint 
undivided estate to measurement of land.—A share- 
holder ma joint undivided estate cannot bring a suit 
under section 37 of Bengal Act VIII of 1869 for the 
incasurement of his shure. SANTIRAM PANJA v, 
ByKounr Pansat 

(10 B. L. R., 397 : 19 W. R., 280 

Nor under Bengal Act VI of 1862, section 10, and 

Bengal Act VIEL of 1869, section 38. MOoOOLOOK 


CHAND Mrnpwurn vo. Mopnoosoopun BACHASPUTTY 
[10 B. L. R., 398, note: 16 W. R., 526 
ManomEpD BAHADtTR MozoompDaRr v. Ras Kisuxun 
SINGH 
(10 B. L. R., 401, note: 15 W. R., 522 
SHORENDRO Monun Koy vo. Buvagosurtry 
CHURN GUNGOPADHYA 
[10 B. L. R., 403, note: 18 W. R., 332 
BabA CHOWDHEY v, ABEDOODDFREN MAanomMED 
(I. L. R., 7 Calc., 68 
S. C. Rrvennessa Hrp1 CHOWDRANI v. ABrip- 











UppIN MAHOMED ‘ 8C.L. R., 73 
PEaAkRE MonunN MOOKERJEE vr. Kast Knaristo 
MookRERJEE ‘ ‘ . 20 W. R., 385 
19. Beng. Rent Act, 


1869, ss. 37 and 38,.— Measurement of lands,—Co- 
sharers.— Notice of intended measurement.—The 
words “the person claiming the right to measure” 
in section 87 of Bengal Act) VIEL of 1869, must be 
read as implying the sole proprietor or whole body of 
proprietors of the land for the measurement of which 
application is made, Where, therefore, there are 
joint proprictors, the notice of an intended measure- 
ment of the lands must be a notice of all the joint 
proprietors. It is not sufficient that one co-sharer 
should give notice, and make his co-sharers parties 
to the suit. Sce Santi Ram Panjah v. Bykunt 


Panjah, 10 B.D. R., 3897: 19 W. R., 280; Pearee - 


Mohun Mookerjee v. Raj Kisto Mookerjee, 20 W. R., 
383; und Moolook Chand Mundul v. Modhoosoodun 
Rachusputty, 16 W. R., 126: 10 B. DL. B., 398, note. 
IsuaN CHUNDER Roy ov, DusakRcUDDIN 


[5 C. L, B., 132 


20. Beng. Rent Act, 
1869, 8. 38.—Fractional proprietor.— Parties,—A 
part-proprietor of an estate is competent, under 
Bengal Act VIII of 1569, to apply for measurement 
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of its lands after making the remaining proprietors 
parties to the proceedings, ABDOOL Hosszin 9. 
LaLL Cuanp Montan Dass 

(I. L. R., 10 Calo, 36: 138 O. L, R., 828 


21. ———__— Shareholder.— 
Proprietor.—An applicant under section 10 of Ben- 
gal Act VI of 1862 must be the proprietor of tho 
vetate, and not merely a shareholder in the propric- 
tary body. Alooluvok Chund Mundul v. Modhoo 
Soodun Bachusputty, 10 B. LZ. R., 898, note; Ma- 
homed Bahadur Moroomdar v. Raj Aishen Singh, 
10 B. L. R., 401, note; Shorendro Mohan Roy v. 
Bhugaobutty Churn Gungopadhya, 10 B.L. R., 408, 
note, followed, BABA CHOW DHRY v, ABRDOODDERN 
MaHoMkD ‘ P . LL. R., 7 Calc., 69 


S.C. Ruprnnessa Brot Cuowpnrant vo. ABRD- 
UDDIN MAHOMED ‘ . SC.L.R,,78 


22. Liability to measurement. 
— Beng. Rent Act, 1869, s. 87 (Beng. Act VI of 
1862, 8. 9).—Suit ayainst different defendants,— 
A single suit simply to measure lands may be 
brought under section 9, Bengal Act VI of 1862, 
against several defendants, although their rights 
and tenures are different. Snusne* Buoosun Ba- 
NELIEE v. NUBOCOOMAR CHATTERI ER 

8 W.R., 94 


23. Beng. Rent 
Act, 1869, s. 87 (Beng, Act VI of 1862, 8. 9).— 
Purchaser of subordinate tenure.—The purchaser of 
a subordinate tenure who did not enter his name in 
the talookdar’s serishta, and whose tenure, therefore, 
was not wholly disconnected frou the estate to 
which it bad been joimed, is liable to have his lands 
incasnured under section 9, Bengal Act VIO of 1862. 
Twerpik vo. Ram Navain Doss . 9 W. R., 161 


24, — Application for measure- 
ment.— Beng. Rent Act, 1504, 8. 38.— Right to 
measure.—- Without a special aj-riication made by the 
proprictor, under Bengal Aet VILE of 1869, section 
38, neither Collector nor Judge has any right to as- 
certain or record tenures or under-tenures of persons 

















interested otherwise than ss occupants, KALRE 
Nati CHUCKERBUTTY v, KEILY . 24 W. R., 272 
25. ——-—-— ———- Beng, Rent 





Act, 1869, a. 88 (Beng. Act WJ of 1862, 8, 10).— 
Section 10, Bengal Act VI of 1862, contemplates the 
ease Of a proprietor of an estate who, by reasun of in- 
ability to ascertain who are the persons liable to pay 
rent to him, is unable to measure his estate; but not 
that of a putnidar who knows who is liable to pay 
rent, to him, and whose attempt to get the Collector's 
assistance in a minute measurement of the lands held 
by cach of the ryots in simply with a view to harass 
and oppress them, DWAKKANATIC CHUCKERBUTTY 
v, BHOWANEE KIsHOKE CHUCKEBBUTTY 


(8 W. R,, 12 


26. Reng. Rent 
Act, 1869, 8. 38 (Beng. Act VI of 1862, s. 10).— 
A party applying under section 10, Bengal Act VI of 
1862, is entitled to measure only such lands as arc 
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comprised in his estate, and for which he is entitled 
to receive rent; he is not entitled under cover of that 
section to measure lands not comprised in the estate 
which he has purchased. KHUGENDRONATH MUL- 
LIOK v. KANTEE Ram Pav . 142W.R., 368 


27.06 ——_—_—_—___—____—_——_-_ Beng. Rent 
Act, 1869, s. 88 (Beng. Act VI of 1862, 8s. 10).— 
Section 10, Bengal Act VI of 1862, contemplates 
possession by the receipts of rents for those lands of 
which the measurement is applied for. PURERJAN 
Kuaroon v, ByxkUNT CHUNDER CHUCKERBUTTY 

(7 W. R., 96 


28. —-———___—__——_ Beng. Rent 
Act, 1869, 8. 88 (Beng. Act VI of 1862, s. 10).— 
Combination of ryots to withhold information.— 
Where ryots combine to withhold from the landlord 
information requisite to enable him to collect his due 
rents, one suit may be brought against a number of 
them, under section 10, Bengal Act VI of 1862, for 
measurement and ascertainment by the Collector of 
the details of the tenures of each ryot. SoLano v. 
SooBRON Roy . : ». CW.R.,, Act X, 4 


20. ——— Necessary 
proof.—Beng. Rent Act, 1869, s. 38 (Beng. Act 
VI of 1862, s. 10).—An applicant under section 10, 
Bengal Act VI of 1862, must first prove what steps 
he has taken to obtain the knowledge of the tenures 
in his estate, and that he is unable to measure be- 
cause he is unable to ascertain them. If his aver- 
ments are objected to, and the Collector proceeds 
without inquiry, the proceedings are invalid and 
without jurisdiction. An applicant under the above 
section must be the proprietor of the estate, and not 
a shareholder only in the proprietary body. Mano- 
MED BAHADOOR MoJoombaR v. Rag KIshHEN SING 
[15 W. R., 522: 10 B. L. R., 401, note 


30. —_—_______——- Beng. Rent 
Act, 1869, s. 38 (Beng. Act FI of 1862, s. 10).— 
Enhancement of rent and resumption of rent-free 
lands.—Section 10, Bengal Act V1 of 1862, was in- 
tended to assist a proprietor to measure the lands 
comprised in his estate when he cannot ascertain who 
the ryots are, what lands are in their occupation, and 
what rents they have to pay; but not to enable him 
to enhance the rents of the ryots; or resume rent- 
free lands by throwing the onus on the lakhirajdar 
to prove his rent-free holding. SuHAkopA PERSHAD 
GANGOOLY v. Ras Mouun Koy . 18 W. R., 165 














3s. ——_—_—_—_———— Necessary evi- 
dence.— Beng. Act VIII of 1869, 8. 38.—Before a 
propriotor in possession as a ticcadar or proprietor for 
the time being, standing in the shoes of the proprie- 
tor, can apply under Bengal Act VIII of 1809, sec- 
tion 38, to have his estate measured, he must show 
that he is in need of the help which the section pro- 
poses should be granted, and that he cannot ascertain 
who are the persons liable to pay rent to him or the 
nature of their holdings, Proceedings taken without 
inquiry as to the existence of the state of facts re- 
quired under section 88 aro invalid, whether taken 
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by the Collector or by the Civil Court, JamaLooD- 
DEEN HOSSEIN v. RAMADHIN MISSER 
[24 W. R., 331 


Affirmed on appeal under the Letters Patent 
(25 W. R., 136 


32. Right of auction- 
purchaser to measure.—Beng. Act VIII of 1869, 
s. 38.—Where an auction-purchaser at a sale for 
arrears of Government revenue applied, under Bengal 
Act VIII of 1869, section 38, for measurement of the 
purchased estate, and no objection was made in the 
first. instance on the score of ability to measure by 
the ryots,—Held that the applicant’s right to mwea- 
sure was unduubted. Per GLover, J.—A zemindar 
cannot insist upon a measurement simply by alleging 
inability to measure, but must, in ordinary circum- 
stances, prove such inability. ABDOOL BAREE »v. 
NirryaANuNpD Koonpoo . 21 W. R., 108 


33, ————___— Beng. Rent Act, 
1869, 8. 38 (Beng. Act VI of 1862, s. 10).— Power 
of revenue offivers.—Section 10, Bengal Act VI of 
1862, merely empowers revenue officers to decide 
what rate of rent the tenant of a particular parcel of 
land has been paying, and does not empower them to 
declare that rent at a certain rate shall be paid sim- 
ply because rent at that rate has been paid by the 
tenants of neighbouring lands. ANUNT MANJHEE v. 
Joy CHUNDKR CHOWDHURY , . 1ZW.R., 371 


SExy MIssEeR vo, CRowpy . . 15 W. R., 243 


4, Beng. Rent Act, 
1869, s. 88 (Beng. Act VI of 1862, 8s. 10),—Duty 
of Collector.— Rate of rent, Determination of.—The 
Collector’s duty under Bengal Act VI of 1862, sec- 
tion 10, is to ascertain the actually existing rates of 
rent payable by the ryot to the zemindar: he has no 
jurisdiction to assess the rent at enhanced rates. 
CROWDY v. OMRAO SINGH . 22 W. R., 476 


Rorroo SinGH v. CROWDY 
{22 W. R., 477, note 


NEEM CHAND Sanoo v. RAM GHOLAM SINGH 
[24 W. R., 424 








35, ——_______—_—_—_- Beng. Rent Act, 
1869, s. 38 (Beng. Act VI of 1862, s. 10).— Power 
of Collector.—Question of title.—OQOn an application 
to measure the lands of a particular estate, the Col- 
lector is not empowered by Bengal Act VI of 1862 
to determine summarily the character of every hold- 
ing upon that estate, but only to inquire how and by 
whom every portion of land therein is held, and what 
rent is payable in respect of such land. In the 
event of a Collector recording that particular tenants 
claimed to hold as mokurraridars, a Civil Court 
would have jurisdiction to determine a title on which 
a cloud had been cast by his proceedings. WusE ». 
LakHoo Kwan... . : . 16 W.R., 50 


38. ——— —_-_-______- Power of Col- 
lector.— Assessment of rents.—Beng. Rent <Act, 
1869, 8. 38 (Beng. Act VI of 1862, #. 10).—Under 
the above section, the Collector is not entitled to 
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MEASUREMENT OF LANDS.—Applica- 
tion for measurement—continued. 


assess the rents at what he considers to be fair and 
reasonable rates from the rents prevailing in the 
neighbouring properties, but is only authorised to 
ascertain for the landlord what the existing condi- 
tion of his estate is, what are the micasurements, 
what the names of his tenants, and what the rents 
they are paying. dnunt Manjhee v. Joy Chunder 
Chowdhry, 12 W. R., 371, followed. In a suit for 
rent by one co-sharer, the plaintiff claimed that the 
rent should be calculated at the rate fixed by the 
Collector, in a proceeding held by him under section 
10 of Bengal Act VI of 1862. It appeared that 
the defendants had not had notice of the proceeding, 
and that the Collector had ascertained the rate from 
the rents paid in the neighbouring propertics. Held 
that the proceedings of the Collector were irregular, 
as he had acted without jurisdiction, and that they 
were not binding on the defendants for the purpose 
of showing the rate at which rent was payable by 
them. Baba CHowpuHRY v. ABEDOODDERN Mano- 
MED . . ‘ ‘ .- LL. R., 7 Calc., 69 


S. C. Ropennessa Brpr CHOWDRANI v, ABED- 
UDDIN MaHomED ; - 8C.L.R., 78 


37. Fixing rates of rent.— Duty 
of Collector.— Beng. Act VIII of 1869, s. 88.— 
Finality of proceedings.—In a suit in which defend- 
aut had admitted his tenancy but had disputed the 
amount of the rent claimed by plaintiff, and plaintiff 
had not made a special application to the Collector, 
under section 38, Act VIII of 1869, for the determi- 
nation and record of tenures, under-tenures, sand 
rates of rent in the land in suit,—Held that, in the 
absence of any special order of the Collector tixing 
the rates of rent, there was no legal order which 
could be considered final, and the inatter was open to 
the Civil Court. JaAMALOoDDEEN Hossgin v. RAMA- 
DUEREN MIssER , ‘ P . 25 W. RB., 136 
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a ce a 


Affirming on appeal under the Letters Patent, 8 C. 


(24 W. R., 331 


38. Duty of Collec- 





tor.— Beng. Rent Act, 1869, 8. 38.—Delegation of ' 


powers by Collector to Ameen.—In a suit under sec- 
tion 38, the Collector cannot delegate his powers to an 
Ameen or accept absolutely without reservation the 
whole report of that officer, and order assessment in 
accordance with the rates found by him ; such report 
being only a part of the evidence to be taken into con- 
sideration, SHETUL SHaixu v. Hvis 

[24 W. R., 184 


38, ———— Ameen deputed 
to measure, Duty of.— Beng. Rent Act, 1869, #. 38 
(Beng, Act V1 of 
make a measurement under the provisions of section 
10, Bengal Act VI of 1862, is bound to record the 
state of things as actually existing, and has no business 
to record what he thinks ought to be the rates. If, 
however, the Ameen, or the Collector superintending 
his proceedings, does any act not in conformity with 
this section, the remedy for any party dissatisfied is to 
appeal to the Civil Court within the time and in the 
manner prescribed by Act X of 1859. Bana THa- 
Koork ¢t. MzeGusvgey Sixeu - 14 W. B., 269 


lil 


1862, s. 10).—An Ameen deputed to . 
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MEASUREMENT OF LANDS.—Fixing 
rates of rent—continued, 

40. Beng. Act VIII 
of 1869, #. 38.— Power of Collector.—-Where an ap- 
plication is made to a Collector under Bengal Act 
VIII of 1869, section 38, for the measurement of cer- 
tain lands without any “ special application ”’ to him to 
determine the rates of rent, any proceedings regard- 
ing the rates of rent are inadmissible. Crowpy ov. 
Poorvn SINGH ; ; - 223 'W. R., 480 


41. —_——_——— Resistance to measurement. 
— Right to intervene.— Intermediate tenant.—Beng. 
Rent Act, 1969, s. 88 (Beng. Act VI of 1862, 8. 10). 
—The fact of a measurement and jummabundi mes) 
been effected under the provisions of Bengal Act V 
of 1862, section 10, cannot deprive an intermediate 
tenant of the right of intervening under Act X of 
1859, section 77, nor is the intervenor deprived of 
that protection, even though Act X no longer existe. 
MupHoo SoopuN SHAHA »v. GOPAL SHAIKH 
[22 W. R., 508 


42. ——_________-————_ Interference by 
third purty.— Duty of Collector.— Beng. Rent <Aot, 
1869, 8. 38 (Beng. Act VI of 1862, s. 10).—Where 
the progress of a measurement under section 10, Ben- 
gal Act V1 of 1862, is interfered with by a third party 
claiming the land, the proper course for the Collector 
is to hold his hand, leaving it to the parties to seek 
their remedy in the Civil Court, He cannot, however, 
make any order which will prevent the intervenor 
coming in under section 77, Act X of 1859, WisE, 
BANBEK SHARA . ° ‘ . 16W.R, 61 


43. Objections to measurement, 
—eng. Kent Act, 1869, 8. 85.—Power of Collector 
iw dealing with objections to measurement.—Quare, 
—After having conmenced proceedings under sec- 
tion 38 of Bengal Act VIIT of 1869, has a Collector 
power to refer some of the objections taken to one 
Deputy Collector and some to another? Omxp Ant 
e. NITTYANUND Koy , ‘ . 34 W.R., 171 


44. Beng. Rent Act, 
1869, 8. 38 (Beng. Act VI of 1862, #. 10).—Objeo- 
tions to measurement proceedings.-Where a mea- 
surement under Bengal Act VI of 1862 was completed 














~ without any objections having been made to it by 


the ryots while in progress, it was held that it was 
not competent. for the Judge in appeal to set aside the 
proceedings on objections made subsequently. Go- 


LUCK KisHoRE ACHARJEE v. Kesha MAJHEE 
(15 W. R., 38 


45. Measurenent of 
chur lands according to agreement.— Effect of error 
as distinguished from fraud.— Omitesion to object to 
measurement at time it was taken.—A superior owner 
of chur land, and his tenants, who held it in “ howla- 
dari’ tenure, agreed, with reference to alluvion and 
diluvion, that the chur should be measured from time 
to time, on notice, and that unless the tenants should 








' give a separate “daul kabuliat” for the land found 


to be accreted, the superior owner should take posses- 
sion of it. A measurement by the superior owner way 
made on notice to the tenants, and bond fide; but it 
was incorrectly made,—the tenants, however, raising 


6 r 
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no objection at the time. They, afterwards, when a 
suit was brought against them by the superior owner 
for possession of alleged accreted lands, set up the 
defence that the measurement had been made in their 
absence and wasincorrect. Held by the Privy Coun- 
cil that the tenants could not defeat the suit merely 
on the ground of the incorrectness of the measure- 
ment, there being no fraud; but that they were not 
entitled to ask the Court to decide what the amount 
of the property was which the plaintiff was entitled 


to recover, ALIMUDDI v. KALI KRisHNa TAGORE 
(I. L. R., 10 Calc., 895 
46. Measurement of waste 





lands.— Beng. Rent. Act, 1869, 8. 88.—Beng. Civil 
Courts Act (VI of 1871), 8. 22,—Appeal.—An ap- 
plication for the measurement of a whole estate 
under section 38 of Bengal Act VIII of 1869 cannot 
be granted where waste lands in that estate have 
been brought into cultivation by various ryots, and 
the landlord is unable to ascertain which of the ryots 
have appropriated such waste lands as part of their 
jotes. Before a measurement can be ordered under 
that section, it is necessary to establish by evidence 
the facts set out in the petition for measurement ; 
and to show that the lands sought to be measured 
aro known, but that the tenants liable to pay rent 
in respect of such lands are unknown, LALLA 
CuEpi LAL 0. RAMDHUNI GoPR 

(I. L. R., 18 Calc., 57 


47. Measurement of chur lands.— 
Aecretion to tenure.— Measurement made in absence 
of tenants.—Notice—Where a kabuliat stipulated 
that on the accretion to « certain howla of any new 
cultivable chur, a fresh measurement should be made 
of the chur and howla, and that excess rent should be 
paid for the excess land at a stipulated rate up to tive 
drones, and at pergunnah rates for the residue: in de- 
fault thereof rent to be realised according to law, or 
service made on the tenants of a notice “ requiring 
them to take a settlement of the excess land, and to 
file a kabuliat and fixing the time at fifteen days,” 
otherwise the excess land to be settled with others,— 
the kabuliatdar measured the howla and accreted chur 
without notice to the tenants and in their absence, 
then served on the tenants a notice thereof, and of 
the increased rent demanded, requiring them to ap- 
poar within fifteen days and file a kabuliat for the 
said amount and rent, or that he would take khas 
possession. Ina suit, amongst other things, for as- 
sessment of rent of the excess land,— Held that the 
tenants were not bound by the measurement made by 
the kabuliatdar in their absence. Ram CooMar 
Guose v. Katt Krisona TAGoRk 

[L. R,18 1 A, 116: 1. L. R., 14 Calc., 99 


48. Procedure.—Inquiry and evi- 
dence as to inability to ascertain tenants.— Beng. Act 
VIIL of 1869, ss. 38, 39.—Appeal from order.— 
Separate appeal.—The Court to which an application 
under section 38 of Bengal Act VIII of 1869 is 
made on the ground that the applicant is unable to 
ascertain who are the persons liable to pay rent, 
ought not to make an order in his favour except 
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upon inquiry and proof of his alleged inability. 
Where an order has been passed by the Civil Court 
under section 38, and the Collector has upon that 
order made his decision, ryots aggrieved by the deci- 
sion ought not to appeal jointly, but separately under 
section 39 of the Act. Mahomed Bahadoor Mojoom- 
dar v. Rajkishen Singh, 10B. L. R., 40 (note): 16 
W. R., 522, followed. Latoo SIRKAR ov. JoauT 
KISHORE ACHARJEA . 18C.L.R., 203 


49. Proof of conduct 
of proceedings in accordance with Act.— Beng. 
Rent Act, 1869, 8. 88 (Beng. Act VI of 1862, a. 
10).— Proceedings of revenue officers.— Per JACKSON, 
J.—The High Court will not hold any person bound 
by the finding specified in Bengal Act VI of 1862, sec- 
tion 10, unless it is shown beyond a doubt that the 
proceedings of the revenue officers referred to have 
been conducted in strict accordance with the terms 
of that section. DINOBUNDHOO CHOWDHRY 2. 
DINONATH MOOKERJEE . . 19 W.R., 168 


50. Notice.— Beng. 
Rent Act, 1869, s. 388.—Ex parte orders.— Proceed- 
ings for measurement of land.—In_ proceedings 
under section 38 of the Bengal Rent Law, Act VIII 
of 1869, the Collector should, as a rule, pass no order 
ex parte without previously giving timely notice to 
the other party or parties sought to be affected by 
the order. IN THR MATTER OF THE PETITION OF 
Protap Citnper Guosz. Kaunty Cuurgn Durr 
v. PRoTAP CHUNDER GHOSE 

[I. L. R., 8 Calc, 848: 12 C. L. B., 407 


51. Notice.— Mea- 
surement of lands in order to enhance.— Notice of en- 
hancement.—Act X of 1859, s.26.—An under-tenant 
or ryot is not bound by a measurement under Act 











X of 1859, section 26, made in his absence, unless 
he has received notice. JADUB CHUNDER HALDAR 
v. ETYWARRE LUSHKUR ‘ . Marsh., 498 
S. C. ETwWAREE LUSHKUR v. JADUB CHUNDER 
HALDAR ‘ : ‘ . 2Hay, 599 

52. Notice.—Khasra 





or appratsement of land.— Dannabundi tenunt.— Pre- 
sence of tenant.— Notice to tenant of khasra.—In a 
suit for rent, where the quantity of land for which 
rent is claimed is in dispute, and the landlord pro- 
duces as evidence a khasra or appraisement of the 
land, it is not necessary for him to show that the 
estimate was drawn up in presence of the defendant 
and was acknowledged by him; it will be sufficient 
if the defendant (a dannabundi tenant) had notice 
when the khasra was about to be made. HUEEE 
Nagaln SINGH v. Betyesr Jua . 24 W. R., 125 


e 

53. Attendance of 
toitnesses.—Inquiry.— Beng. Rent Act, 1869, ss. 
38, 40.—Order that tenures have lapsed.—The 
Collecter, in proceedings for measurement of lands 
under section 38 of Bengal Act VIII of 15869, cannot 
be said to have made a “ due inquiry,” and therefore 
should not make an order under that section that the 
tenures have lapsed, until he has made use of all the 
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powers given him by section 40 in order to procure 
the attendance of witnesses. MADHUB Doss v. Jo- 
GENDRO NatH Roy 


(L L. RB, 6 Calc. 678: 8 C. L. R., 80 


54, ——_—___—_________——. Right to appeal. 
—Beng. Rent Act, 1869, ss. 38, 39.—According to 
the procedure prescribed in Bengal Rent Act VIII 
of 1869, sections 38 and 39, until the Collector has 
entered upon his inyuiry there is but one party con- 
cerned, and no proceeding in the shape of a suit or 
appeal can find place until after the Collector has 


completed his measurement and record. CROWDY 
v. GOBURDHUN Roy . é . 22W.R., 401 
55. Appeal.—Beng. 


Rent Act, 1869, 8. 38 (Beng, Act VI of 1862, s. 1U). 
— Objection to measurement, Time for.—In order to 
object to the proceeding of the Collector under 
section 10 of Act VI of 1862, the proper course 
for the ryot is to appeal to the District Judge, and 
not wait until the zemindar brings a suit for arrears 
of rent on the basis of the rate fixed by the Collector. 
Hunky SANKUR Patwankl v. Rapua CuowpHoory 

[25 W. R., 346 


56. Decision of Collector.— Re- 
coasideration of order.—Right of appeal.— The decci- 
sion of the Collector referred to in section 39 of Bengal 
Act VIII of 1869 ust be taken to include any 
order made under the preceding section in the course 
of proceedings before him, and the provisions in the 
latter section for obtuining a reconsideration of any 
order does not deprive any one of the right of appeal. 
RasuBEHaRy Guose v. Bannopa PRosap Mooxno- 
PADHYA  . , : . TC.L.R., 380 


67. Standard of measurement. 
— Heng. Rent Act, 1869, 8. 41 (Beng. Act VI of 
1862, s. 11).—Under section 11 of Bengal Act VI of 
1862, the standard pole of the perguunuh is the 
standurd to ke used in the measurement of lands 
sought to be assessed either under kabuliat or other- 
wise, MACKINTOSH v, WATSON 

(3 W. R., Act X, 128 


58, — Beng. Rent Act, 
1869, 2s. $1.—Standard pule of measurement.—The 
standard pole of measurement alluded to in section 41 
must mean a standard officially known,—t.e, known 
to the Collector, SHETUL SHaiky v. H1L1s 

[24 W. R., 184 


59. Power of Col- 
leetor.—The Collector is the depository of the stan- 
dard pole of each pergunuah ; and it is exclusively 
within his province to declare what the standard of 
such pole is. TarUucksaTH MooKERJEE tr. MRYDEE 
Biswas 5 ‘ 5 W.R., Act X, 17 


1 Power of Col- 
lector to determine standard of measurement.— Beng. 
Rent Act, 1869, s 41 (Beng. Act VI of 1862, s. 11). 
—In an application for assistance to measure the land 
of a ryot under section 9, Bengal Act VI of 1862, the 
Collector has nu power under section 11 to fix with 


Mil 








DIGEST OF CASES. 


| 
| 
| 
| 
| 
| 


( 3810 ) 
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what pole the measurement is to be made, but such 
questions are to be reserved for after-proceedings, 
when any action is taken upon the result of such 
measurement. RamanatH Raxair eo, MooHiRAM 
PARAMANIK . : : B. L. R., Ap. 68 


S. C. RomaNatTH RAKHBET 0. DHOOKHEE SHaM 
BuHooya ° ° e e il WwW. R., 610 


61. Power of Col- 
lector.—Beng. Rent Act, 1869, 8. 41 (Beng. dot VI 
of 1862, 8. 11).—Tho Collector has no jurisdiction in 
an application by the zemindar under section 9, 
Bengal Act VI of 1862, for assistance to measure the 
holding of his ryot, to fix the standard of tho pole 
with which the land is to be measured. Semble,—If 
the application had been under section 10 of the Act, 
the Collector would have had jurisdiction to declare 
the length of the standard pole. Braga Kisi0n SEN 








vo. KASiM ALI. ; .3SB.L.R., Ap. 78 
3, C. Broso Kisnorg SEIN ov. Kassim ALI 

[ll W.R., 562 

62. Power of Col- 








lector.—Beng. Rent Act, 1869, 8.41 (Beng. Act VI 
of 1862, 3, 11).— Per Kumy, Pagar, Mirrsr, and 
Honuyovusr, JJ.—When the right of o proprictor to 
mike, under section 9, Bengal Act Vi of 1862, a 
measurement of a tenure, is disputed, solely on the 
ground that the pole with which the measurement 18 
attempted to be made is not tho standard polo of 
measurement of the pergunnah, as provided in section 
11, and the parties are at issue us to what is the 
length of the standard pole, tho Collector has jurise 
diction to inquire into and decide as to the true 
length of the standard pole. Covon, C. J, and 
BayLry and Jackson, du., — MANMOHINI 
CHOWDHRAIN v. PREMCHAND KOY 

(6B, 1. B,1: 14 W.R., F. B., 4 


63. Power of Judge 
on appeal.—A Judge on appeal has powcr undor see- 
tion 9, Bengal Act VI of 1862, section 9, to declare 
by what standard measurements are to he made, 
MACKINTOSH 9, KOYLAS CHUNDER CHATTERJEB 

(W. R., 1864, Act X, 58 


64, ——_————____———_ Beng. ent Act, 
1869, 8, 41 (Bony, Act VI of 1862, s. 11).—-Meaaur- 
ing-rod of tuppah—Soction 11, Bengal Act VI 
of 1862, does not preclude the use of ca itandard 
measuring-rod of atuppah, SURBANUND PANDEY v, 
Rucnia PANDEY ; . 4w.R., Act X, 32 


MEDICAL EXAMINATION. 
See Hinpv LAw—MakutaGek— RESTRAINT 


ON, OB DissoLUTION OF, MARRIAGE. 
(I. L. R.,1 All, 649 


MEDICAL OFFICER. 


___—_————= Remuneration for professional attend- 
ance.—The amount of remuneration for the profes- 
sional attendance of a medical officer on the family of 
a public servant, in the absence of an express agree- 
ment, should be determined with reference to the cire 


6r2 
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cumstances in each case, and the principle adopted 
by the Judge in estimating the amount, that refer- 
ence must be had not only to present means but 
to prospects, without considering other matters, was 
not correct. Held, under the circumstances of the 
case, that one fifth of the monthly income of the 
defendant was the fair amount to which the plaintiff 
was entitled for his professional attendance for the 
year. RAWLINS v. DANIEL . 2 Agra, 56 


MEMORANDUM OF APPEAL, RETURN 
OF, FOR CORRECTION. 


See Crvi_, ProcepureE Cope, 1882, 8. 643 
(1859, 5. 336) I. L. R., 1 All., 260 


See LIMITATION ACT, 1877, 8. 4. 
(I. L. R., 1 All, 260 
I. L. R., 2 All, 875 


MEMORANDUM OF ASSOCIATION, 
MATERIAL VARIANCE IN— 


See COMPANY—ARTICLES OF ASSOCIATION 
AND LAABILITY OF NWARENHOLDERS. 
(I. L. R., 1 Bom., 820 


MERCHANT SEAMEN’S ACT (ACT I 

OF 1859), s. 83. 

—_—_—_—_——_ 17 & 18 Viet., o. 104, ae, 243 (cls. 1 
and 2), 288.—Merchant Shipping Act, 1854,—-43 and 
44 Viet., c. 16 8. 10.—Merchant Seamen's (Payment 
of Wages and Rating) Act, 1880.—Imprisonment for 
desertion.—Thoe amendment of clauses 1 and 2 of 
section 243 of 17 and 18 Victoria, Cap. 104, by 48 and 
44, Victoria, Cap. 16, section 10, does not affect the 
liability of seamen in Calcutta to imprisonment for 
offences under section 83, clauses ] and 2 of Act I of 


1859. Brvoz v. Cronin . I. L. R., 12 Cale., 438 


MERCHANT SHIPPING ACT (7 & 18 
Vict., o. 104), ss. 43, 66. 


1. Non-registration of ship.— 
Letter creating oharge on ship.—A letter, purport- 
ing to create a charge on a ship, was not registered 
as a mortgage under the Merchant Shipping Act. 
The ship not having a British register, it was held 
that the letter created a valid charge on the ship, 
SxHis CounpDgEs Doss v. CocHEANE 

(Bourke, O. C., 388 


a. Attachment. Mortgagee. 
— Power of sale—An attachment on behalf of the 
rights of the mortgagor of a ship will not debar the 
mortgagee from his power of sale under the Merchant 
Shipping Act. AHMED MAHOMED v. AUHIN 

fi Ind. Jur., N. 8., 95 


3. Shipping Master, Power of. 
—Dischurge of seamen with consent of captain and 
gqen.— Regulations of Bourd of Trade.—Where the 
captain of a ship consents to the discharge of a sca- 
man, who also desires to be discharged, the Shipping 
Master has no discretion in the matter, but is bound 
to sanction the discharge of the seaman under the 
provisions of the Merchant Shipping Acts of 1854 
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MERCHANT SHIPPING ACT (7 & 18 
Vict., c. 104), ss. 43, 66.—Shipping Mas- 
ter, Power of —continued. 


and 1862, and the Regulations of the Board of Trade. 
Rea. o, SHIPPING MasTER OF CALOUTTA 
(I Ind. Jur., N. 8., 371 


es. 53, 55. 


See SHip, Sate or— 
[2 Ind, Jur., N. 8., 251 
1 Ind. Jur., N. 8., 363 


8. 207.—Discharge of seaman.— 
Power of Shipping Master, Bombay.—The Shipping 
Master of Bombay has a discretion vested in him of 
refusing to sanction the discharge of a seaman 
shipped from a foreign port whose articles have not 
expired, though the seaman consents to such dis- 
charge. In kE Lewis . . 6 Bom, O.C.,, 42 


——_—_—— 8. 243,— Act I of 1859, s. 83, cl. 5.— 
Disobedience of commands by sailors.—The Mer- 
chant Shipping Act, 1854, 17 and 18 Victoria, Cap. 
104, section 243 (4), has no application to British 
India, The Act applicable to cases of continued wilful 
disobedience of lawful commands by suilors is Act 
I of 1859, section 83, clause 6 (c), IN THE MATTER 
OF THE PETITION OF REARDON 8 Mad., 85 


1. —_——_—- (ITV of 1875), ss. 3, 5, 6, 7, & 
18.—Jurisdiction, Admiralty Courts—Board of 
Trade certificates.—Incompetency or misconduct 
of holder.— Statement of grounds.—The powers con- 
ferred on Courts of Admiralty by section 5 of Act IV 
of 1875, of investigating charges of incompetency or 
misconduct against the holders of Board of ‘Trade 
certificates, is totally distinct from the power of 
inquiry into wrecks or casualties conferred on tribu- 
nals by the same Act. It is not correct to say that 
all the sections in chapter I] of Act IV of 1875 
subsequent to section 5 apply only to inquiries under 
that section; nor that the Courts mentioned in that 
section are the only Courts that can cancel a Board 
of Trade certificate, or report so as to enable the Local 
Government to cancel its own certificate. A special 
Court inquiring into a casualty under section 3 has 
power, if all the provisions of the Act are duly com- 
plied with, to cancel a Board of Trade certificate, 
or to make a report to the Local Government, upon 
which the Government may cancel its own certificate 
under section 18. In investigating charges of incom- 
petency or misconduct under section 5 of Act 1V of 
1875, it is not necessary, in order to give the Court 
Jurisdiction, that such incompetency or misconduct 
should have occurred on or near the coasts of India. 
What is a sufficient “statement of grounds,” within 
the meaning of sections 6 and 7 of Act IV of 1875 ? 
In kB Tog “AVA” AND THE“ BrEnwiupa.” Gov- 
ERNMENT OF BENGAL vo. WHITTARD 

[L L. R., 5 Cale, 453:5 C, L. R., 807 


8. 5.— Proof of Board of Trade certi- 
ficate.—An investigation under Act IV of 1875, sec- 
tion 5, into charges of incompetency or misconduct, 
cannot proceed unless the person w competency or 
conduct is to be inquired into has been proved to be 
the holder of a certificate granted by the Board of 
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1875), 8. &5—continued., 


Trade. IN THE MATTER OF A COLLISION BETWEEN 
THE “AVA” AND THE “ BRENIILDA’”’ 
(I. L. R., 6 Cale, 568: 5 C. L. R., 331 


MERCHANTS, LAW OFr— 
See ENGLISH LAW 2 


MERGER. 


See EXECUTION OF DRCREE— APPLICATION 
FOR EXECUTION AND Powrks oF Court. 
[I. L. R., 7 Calc., 82 


See CaSkS UNDER MORTGAGE—SALE OF 
MortreaGepD Prorerry—PurRcnaskEns. 


18 W. R., 420 





L Doctrine of merger.—A pplica- 
bility of, to mofussil of India.— Quere,— Whether the 
doctrine of merger applies to lands in the mofussil in 
this country. WoomksH CHUNDER (ooPrTo p. Rag- 


NARAIN Roy > ‘ : - 1OW.R., 15 
It does not. Savi vo. PoNcHANUN Roy 
[25 W. R., 503 


2, —_—_—_—— Collateral securities.— Promis- 
sory note.— Mortgage.—Registration Act (XX of 
1866), #. 52.-—B. executed and delivered to 4. a 
promissory note, which was specially registered under 
section 52 of Bengal Act XX of 1866. On the due 
date of the note, A. renewed the note in considera- 
tion of B.’s securing the debt by assigning to him, by 
way of mortgage, his (B.’s) interest in certain land- 
ed property. Held that A. could proceed in a sun. 
mary Way upon the note, notwithstanding the mort- 


gage. RamMGoraL Law v, BLAQUIERE 
[1 B. L. R., O. C., 85 


3. ——————- Purchase by putnidar of ze- 
mindari rights,—Cessation vf rent as putnidar.— 
The putnidar of a mehal which formed a portion of a 
zemindari purchased the zemindari rights in the 
mehal. From the date of his purchase he paid no 
rent as putnidar. Held that he could not set up 
his title as putnidar against his zeminduri co-sharers 
in a suit brought by them for contribution. Pro- 
BUNNO Natu Koy v. Joaur Cuuxpre Penpit 

.3C.L. R., 169 
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MESNE PROFPITS—continued. 
See Cases UNDER LimrtaTION Act, 1877 
ART. 109. 


See RiaGut or Surt—~MEsNE PROFITS. 
[1 Ind., Jur., O. 8., 83 


See VENDOR AND PuRCHASHR--VENDOR, 


RIGHTS AND LIABILITIES OF— 
(7B. L. R., 118 


Suit for— 


See Res sunicaTa—Carsrs or ACTION. 
(2B.L. R., 8.N., 16: 10 W. R., 486 
Marsh., 93 
9 W. R., 504 


See SMaLyL Cavar Counts, Morussin—JURIB- 
DICTION—MrsNE Prorits . 3N. W., 18 


See CASES UNDER SPECIAL APPEAL—SMALL 
Cause Court Suirs—MeErsne Prorirs. 


and for ejectment. 


See JURISDICTION OF CivIL CouRnT— RENT 
AND REVENUE Suits, N.-W. P. 

[Il L. R., 1 AIL, 448 

1N.W., 177: Ed. 1873, 258 








1. RIGHT TO, AND LIABILITY FOR— 


lL ————- Right to mesne profits.— 
Damages for being kept out of possession.— Regard 
being had to the constitution of the Courts of this 
country, which are Courts of justice, equity, and good 
conscience, a decree-holder should be reimbursed 
dainages for the time during which he is kept out of 
possession by the wrongful act of another party, 
whether his claim for subsequent damages be mails 
in the execution of the first decree or in a regular 


suit. KASHEE Natu Kooerk v. Des Kuis'ro Rama- 
noos loss. : : ‘ 16 W. R., 240 
2, Period for which 





suit is pending.—There is no ehjection to the award 
of mesne profits or interest. during the whole period 
for which a suit is pending, however long that period 
imy be, KAKAII BIN RaNnogr v. Barus Brn Ma- 
DHAVRAV ‘ : - 8 Bom, A. C., 205 


3. Legal owner,— 
Right to sue for mesne profits.— A party declared by 
a tinal judgment to have the legal title and the right 
to possession, is, 80 long as the judgment declaring him 
to be the legal owner remains in force, the only party 
who is legally competent to sue for meme profits, 


K HETTEEMONEE Dossgks vo. GOPKEMONHUN Roy 
[1 Hay, 178 


S. C. KHETTURMONEE DOSSEE ». GOPREMOHUN 
Roy ; 1 Ind. Jur., O. 8., 88 


Co-sharer olaim. 
ing re-partitron of his share.—A co-sharer claiming 
re-partition of his share is not entitled to mesne pro- 
fits unless so provided by the wajib-ul-urz. Cuonper 
SINGH v. NIRTO , : ;: . 8 Agra, 11 


5. Co-sharers,— Mort- 
gage after foreclosure.—A, obtained a decree declar- 
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MESNE PROFITS—continued. 
1. RIGHT TO, AND LIABILITY FOR—con- 


tinued. 
Right to mesne profits—continued. 


ing him entitled to possession under a mortgage 
of onc third of the property in dispute, with mesne 
profits, 2B. subsequently obtained a decree against 
A. and the other co-sharers for possession of the 
whole estate, with mesne profits, under another mort- 
gage; but instead of taking full advantage of his de- 
cree he received from all the co-sharers the amount 
due to him on the original transaction, and restored 
the property to them, Held that 4. was entitled to 
recover mesne profits due to him under the original 
decree, Bisnoo CHUNDER Biswas ov. ToYLucK 
Nati BANERJEE ‘ - BCW.R.,, Mis., 28 


6. Co-sharers.— Ex- 
cers land.— Plaintiff and defendant and certain others 
were co-sharers of an abad. Kach agreed to cultivate 
certain portions, and afterwards to give up any excess 
land cultivated by him. Defendant cultivated 399 
bighas in excess of his share. Plaintiff sued him 
and got possession of the excess land on payment 
to the defendant of a com) ensation for the expense 
of cultivation, and then brought his suit for mesne 
profits. Jleld that he was not, under the circum- 
stances, entitled to mesne profits. DxBNARAYAN 
Des v. Kaui Das MItTTER 

(6 BL. RR. Ap., 70:14 W. R., 397 


Affirming, on appeal, Katze Doss MITTER ». 
Den Nakain Des. ‘ 13 W. R., 413 


7 ————___—_—————._ Persons not in 
actual possession,— Right of suit.— Held that where 
the plaintiffs made over the management of their 
lands to their bankers, but did not part with the 
property in the lands, even for a temporary period, 
they were entitled to maintain a suit for mesne pro- 
fits ngninst the defendants who trespassed on and 
occupied the lands whilst the estate was under the 
management of the bankers, RamMRrutron Rar », 
DwakKAa Doss . ‘ ‘ - AN. W., 198 


8. ———_—____—_——_—_————_ Decree-holder in 
possession._-Rents due previous to his possession, 
—When a decrec-holder obtains possession of an 
estate in execution, he is not at liberty to sue the 
ryots for rents falling due before the date of his 
taking possession. His proper course is to sue the 
late wrongful possessor for mesne profits, includ- 
ing the rents. Umgs CHANDRA wv, SHASTIDHAR 





MOOKERJEE ; ‘ - SB.L.R., Ap., 99 
8. C. WoomesH CHUNDER Roy e#. MARKUND 
MOOKERJEB. ; . . IB W.R., 34 

9. Morigagor after 





redemption.— Period between date of suit and execu- 
tion of decree.—A suit for redemption is no bar to a 
mnortgagor afterwards suing the mortgagee, who has 
been in possession, for mesne profits due between the 
date of suit and the execution of the decree. GouR 
Kisaan Sinau v. Sanay Foxser Cuonp 

[7 W. R., 364 





10. _——— 
weufructuary morigage.— Morigagee refusing to give 
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MESNE PROFTTS—continued. 
1. RIGHT TO, AND LIABILITY FOR—con- 


tinued. 
Right to mesne profits—continued. 


up possession.—An estate was mortgaged for R100 ; 
the mortgagee was put in possession, and it was 
stipulated that he was to enjoy the usufruct in lieu of 
interest, the mortgagor being entitled to redeem at 
any time on repayment of the principal. When the 
mortgagor deposited the principal, the mortgagee 
set up a false claim upon absolute sale, and forced the 
plaintiffs into a regular suit, in which possession 
was decreed to them on payment of the principal. 
Held that they were entitled to mesne profits for 
such period as was not barred by the statute of 
limitation. Held, also, that plaintiffs were entitled 
to interest from the date of suit. LuLert SINGH 
v ALIREZA, , . - SW.RK., 322 


1, ———_—————————_——_ Uanlawful resump- 
tion by Government.—Property which had been un- 
luwfully resumed by Government was, on appeal, 
released by decree of the Privy Council. Held that 
the owner was entitled to recover mesne profits from 
the date of the decree. RAMNARAIN MOOKERJEB 0. 
MAuTAB CHUND . . Lind. Jur, O.8., 48 


12. Upanchowkt or 
tstemrari tenure.—A. sued B. for possession with 
mesne profits of a share in certain talooks, alleging 
that he purchased it in execution of adecree. B, 
proved that he held the lands under an upanchowki 
title. The lower Court, however, awarded to A. 
mesne profits for six years. Held that R. having 
proved his upanchowki title, A. could only be en- 
titled to a share of the upanchowki jumma, which 
was not of the nature of mesne profits, but of rent; 
and, therefore, a suit to recover that could not be 
brought in the Civil Court. Sins Komar Joti ». 
Kaui Prasap Sgn . 1B. L. R., A. C., 167 


18, ——————- Liability for mesne profits, 
—Person declared tu be in wrongful possession. — 
A person declared by a decree to be in wrongful pos- 
session is liable for mesne profits, which may be re- 





covered from any property in his possession. Pxa- 

RUN v. AUMED ALI Knan . 4 W.R., Mis., 7 

JEY NaRAIN v, TORABUN . - 3 Agra, 216 
HERA LALL THAKOOR v. GRIDHAREE LALL 

(8 W. R., 450 

14. Bona fides.— 





Parties in possession are liable for wasilat to the 
legal owners whom they keep out of possession, even 
though there was no ma/a fides on their part. Brs- 
NATH PgRsHaD vo. RapHoo SINGH 

[10 W.‘R., 486 


15. Holder of pro- 
perty for another.—The mere possession by one per- 
son of another’s land does not render the former 
liable to account for the profits. For these he is 
liable only where he has held tortiously, or under an 
agreement, express or implied, to make them good. 
MARAMMAD ALI Bava LaBBI v. MouraDIN NAINAR 

{1 Mad, 107 
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MESNE PROPFPITS—costinued. 
1. RIGHT TO, AND LIABILITY FOR—cox.- 


tinued, 
Liability for mesne profits—continued. 


16. ——_____——_- Person prevent- 
ing ryots from paying rent.—A lessor who prevents 
ryots from paying rent to the lessee when the latter 
comes to take possession is liable for mesne profits, 
even though he may not himself collect the rents. 
BHEEXUMBUR SINGH v. Ras CHUNDER GuosE 

[15 W. R., 196 


17. Keeping owner 
out of possession.—A party who has been active in 
wrongfully keeping another out of the possession and 
enjoyment of property is liable for consequential 
damages, whether he derived any profit himself from 
the possession of the land or not. GHooary SaAHoo 
v. CHUNDEE PERSHAD MissER . 21 W.R., 246 


They should only be calculated for any period 
during which the defendant was active in keeping the 
plaintiff out of possession. INDURJEET SINGH ». 
RapuHeEy SINGH. : : - 21W. R., 268 


18, ———_—_———————————. Person in wrong- 
Sul possession without knowledge of defect in his title. 
— Held, dissenting from a ruling of the late Sudder 
Court, that mesne profits are always recoverable 
from a person who has enjoyed them, even though 
he has been in bond fide possession without know- 
ledge of the defect in his title. He would, if he 
bought with sufficient inguiry, have o remedy 
agaiust his vendor, Mvaoun Cuunper Cuurrorags 
vy. SURBESSUR CHUCKERBUTTY . 8 W.R., 479 


19. Person in posses- 
sion apparently of right afterwards legally dispos- 
sessed. — Where a defendant had, with apparent right, 
occupied newly-formed lands from which the plaintiff 
ejected him by establishing in a civil suit his supe- 
rior title, the defendant was held liable to account to 
the plaintiff for those profita which the defendant 
had derived from the Jands, and which the plaintiff, 
if he had been in possession, would himself have 
received, ABDOOL KurgEM Biswas ?, CAMPBELL 

[8 W. R., 172 








20. ——____—_—_——_ Suit by purchaser 
with notice of defect of title, for reversal of sale.— 
Where a purchaser, by the institution of a suit for 
the reversal of the sale, had full notice of the defect 
of his title, he was, on the reversal of the sale in 
that suit, held liable for mesne profits. UmMamoyi 
BueMoOngEA. TARINI PRASAD GHOSE 

(7 W. R., 225 


21. ————_—_—__—————_——_ Vendor and pur- 
chaser.—Sale by elder brother during younger 
brother's minority.—A sale by an elder brother during 
a younger brother’s minority having been set aside 
and the vendee ejected, the vendee alone, and not the 
vendor, whose connection with the property ceased 
with the sale, was held to be liable for mesne profits 
received and expended by the vendee whilst in pos- 





session. SHURUTCHUNDER Dery SIRCAR ov. JADUB- 
NARAIN NUNDEE . 5 . . LW. R., 90 
32. Possession taken 





by third party after suit.—About the time that judg- 
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MESNE PROFITS—continued. 
l. RIGHT TO, AND LIABILITY FOR—con- 


tinued. 
Liability for mesne profits—continued, 


ment was given in plaintiff’s favour for possession 
with wasilat, a third party, in satisfaction of some 
other claim against the defendant, attached and got 
possession of the land in dispute. A question conse- 
quently arose in executing plaintiff's decree as to the 
hability for wasilat of the year in which the defend- 
ant was put out of possession by the third party. 
Held that, as under section 223, Code of Civil Pro- 
cedure, plaintiff might have executed his decree by 
removal of the party who had got possession under 
a title created by defendant subsequent to the insti- 
tution of the suit, he had the means of recovering 
possession while defendant had not. Under these 
circuinstances defendant could not be held liable 
for the profits. Haraphun Dott v. JoyKIstTo 
BANERJEE. . ‘ - LW.R,, 444 


23. Obstruction to 
possession,— Disposseasion, —Obstruction to posses- 
sion may be the ground of a claim for damages, but 
it cannot support a claim for wasgilat unless there 
has been dispossession and the claimant has been 
prevented from enjoying rents and profits. Cruorn 
Sinau v. RuNGoo SINGH : 15 W.R., 221 


24. Joint judgment- 
debtors. —As a general rule a suit for wasilat will lie 
against parties who have been found in a previous 
suit for recovery of the land to have been in wrong- 
ful possession, and against them only. If the plaintiff 
has recovered a decree against several persons as 
joint wrong-docrs, he is not at liberty to single out 
one or more of them only as defendants in the suit 
for wasilnt. SuttyaA NUNDO GQuOSsAUL o. SUROOP 
CHUNDER Doss ; ; 14 W. R., 76 


25. Joint liability.— 
Wrong-dvers not in possession.—The plaintiff? pur- 
chased a house with land attached, and sub-let the 
property to his vendor, one of the defendants, The 
defendants having in collusion prevented his enjoying 
rent, he sued for rent, but on their intervention the 
suit was dismissed. He then brought a regular suit, 
and obtained a decree from the Civil Court for khas 
possession, Ina suit. to recover wuasilat, — Medd that, 
although the defendants were not all in possession, 
yet, as they all continued to oppose the plaintiff's 
possession, they were jointly liable for the wasilat, 
SHAMASUNKER CHOWDHURY v. SEEENATH BANERIRE 

{12 W. B., 354 


26. Ijmali property 
where defendants have divided estate —In a auit to 
recover possession of land from the ijmali enjoyment 
of which the plaintiff bad been excluded by the joint 
action of all the defendants who hud divided the pro- 
perty hetween themselves, Held that the defendants 
were all equally responsible for the damage sustained 
by the plaintiff, and that none of them could restrict 
their liability for mesne profits to that portion only 
of which they were in possession. Held, also, that the 
plaintiff was entitled to obtain mesne profits up to 
such time as he should get real and substantial, and not 
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MESNE PROFITS—continued. 
1. RIGHT TO, AND LIABILITY FOR—con- 


tinued. 
Liability for mesne profits—continued. 


merely formal, possession of the property at the hands 
of the defendants in execution of his decree, JHOON- 
KEE PaurEyY ov. AJoopHYA Doss. Agoopnya Doss 
o, LALLIEE PAUREY 5 : 19 W. R., 218 


27, ———_—__—_——_————— Actual occupier 
and lessor.— Where lands are wrongfully withheld 
from the rightful owner, not only the actual occupiers, 
but also the person who has leased the land to the 
actual occupiers, may be held to have committed a 
joint trespass, and to be jointly liable for the damages 
caused by such trespass. Doe v. Harlow, 12 Ad. 
and EKil., 40, followed. Mtopun Mouun SInGu vr. 
Ram Dass CHUCKERBUTTY 6 C. L. R., 357 


28. Apportionment 
of liability—Where intermediate holders combine 
wrongfully to keep an auction-purchaser out of pos- 
session, they must all be held liable for mesne profits : 
the Court need not apportion their liability in propor- 
tion to the extent of the property respectively held 
by them. Ram Caunpge St eMau v. RAM CHUNDER 
Pan. - «©  « 28 W.R., 226 


29. _—- Apportionment 
of damages between joint tort-feasors.—In a suit for 
mesne profits against a namber of defendants who 
have been in possession of distinct portions of a 
newely-forined chur, and are proved to have no title 
thereto, it is competent to the Court, having regard 
to the provisions of the Civil Proeedure Code, to 
apportion the damages payable by the defendants 
severally in respect of the portions held by them re- 
spectively. <Aditer, where the defendants have jointly 
taken possession of a particular portion of such land. 
The reason for treating as joint tort-feasors all per- 
sons who have occupied portions of land ultimately 
found ‘to belong to a neighbouring estate, and for ap- 

lying the rule of contribution or apportionment 

tween joint tort-feasors, is wanting in the case of a 
suit for mesne profits against a number of defendants 
who have taken possession of distinct portions of lands 
forming parte of a newly-formed chur to which a 
have no title, and it is fair and equitable in such 
a case that the defendants should be severally made 
liable for mesue profits in respect of the parcels occu- 

ied by them respectively. Krieana Moucn Basack 
e. Konzo Bruary Basak . ‘ 89Cc.L.R.,] 


30. Assessment of 
Wability for.—Suit for mesne profits with severul 
defendants.—In a suit for mesne profits where there 
are several defendants, the liability of the several de- 
fendants should be assessed in proportion to the 
amount of profits which each had derived from his 
wrongful possession. Nawab Nazim OF BenaaL r. 
Raz Coomanss DeBEs ss. . 6OW.R, 113 

Cot.tecrog OF BoGrag vo. SoamMa SunNKvR Mo- 
JOOMDAR : ‘ . 6W. R., 330 
Representative 


31. ale aaaeRTES 
of debtor until sale of property taken in execut on. 
— Where execution is ordered to be taken out aguinst 
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MESNH PROFITS—continued. 


1. RIGHT TO, AND LIABILITY FOR—con- 
tinued, 


Liability for mesne profits—continued. 


the estate of a deceased judgment-debtor, and the 
property is sold, the representative of the debtor 
cannot be called to account in execution for the 
mesne profits of the property while in his hands. 
MvuzHvUk ALI alias Sat Cownge MrAH v. NAWAB 
NaZiM OF BENGAL . ‘ ‘ 7 W.R., 308 


32. Liability of 
tjaradar under an ijara granted by party in wrong- 
Sul possession.—A suit for mesne profits held to lie 
against a party who took an ijura pending litigation, 
though the decree for possession with profits was 
against the ijaradar’s landlord, BirpyamMay1 Denia 
CHOWDHRAIN v. RaM LAL MIssER 

(8 B.L. R., Ap., 80: 17 W. R., 148 





33, ———_—__—_—_________—_ Dispossession 
of uaufructuary mortgagee.—The plaintiff for a 
consideration obtained from the defendant a zur-i- 
peshgi lease which contained an undertaking that in 
the event of the plaintiff’s possession being interfered 
with by the defendant, or the defendant’s previous 
ticcadar, the defendant would pay back to the plain- 
tiff his money with interest and profits. The lower 
Appellate Court, finding that the plaintiff after enjoy- 
ment for three years had been turned out of posses- 
sion by the previous ticcadar, gave the plaintiff a 
decree for the original money advanced, with interest 
and mesne profits for the unexpired portion of the 
lease, Held that mesne profits should not have been 
awarded. KHERODHUR LALL v. DOOLEX Cutunp 
[19 W. R., 424 


34,06. ——<—< ——__—__———_ Decree-holder 
paying debt and taking possession from cur-i-pesh- 
gidar.— Where a decree-holder, finding a zur-i-pesh- 
gidar in possession, paid the debt due by his judg- 
ment-debtor to the zur-i-peshgidar, and entering into 
possession himself realised the rents, it was held that 
he could not demand wasilat from the judgment- 
debtor for the same period. SHamM SooxpEr KooER 
v. RAJENDER MISSER : . 10 W. R., 300 


35. ———_—____—_—_____—_—_————. Beng. Regs. XV 
of 1793 and I of 1798.—A. granted a zur-i-peshgi 
lease of certain lands to the defendants for a fixed 
term, which was to continue after the expiry of the 
term so long as the money advanced remained unpaid. 
Shortly afterwards A. evicted the defendants and 
sold the land to C. and D. The defendants sued 4., 
C., and D., and obtained a decree for possession and 
mesne profits. They never got possession, but they 
recovered the mesne profits from 4. On the expiry 
of the lease, C. and D. were held, in a suit brought 
by them, entitled to redeem. Held, the defendants 
were not liable, under Regulation XV of 1793 or I 
of 1798, to account for the mesne profits which they 
had recovered. WtZEEROONNISSA v. SAREDUN 

(B. L. R., Sup. Vol, 613: 6 W. R., 240 


36, Mortgagee in 
possession.— A mortgagee in possession occupies a 
fiduciary position towards all the persons interested 
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MESNE PROFITS—continzed. 


1. RIGHT TO, AND LIABILITY FOR—con- 
tinued. 


Liability for mesne profits—continued, 


as proprietors in the mortgaged estate, and to all he 
is answerable for whatever mesne profits he may 
receive in excess of the amount which he is entitled 
to receive by law or agreement. And when some of 
the proprietors assert claims, and assert such claims 
on behalf of themselves alone, he is entitled to require 
the claimants to establish the extent of their claims. 
DEONARAIN SINGH v. NAEK PERSHAD 

[2 N. W., 217 


37. Liability of 
mortgagor after decree for foreclosure.—Where a 
mortgagee, after obtaining a decree for foreclosure, 
sued for possession and mesne profits, and the 
mortgagor did not prove that he had given the plain- 
tiff possession or directed his lessee to pay rent to the 

laintiff,— Held that the mortgagor (defendant) was 
fable for wasilat from the date of foreclosure, so far 
as it was not barred by limitation. ScrooP CHUNDER 

Roy v. MonenpER CHUNDER Koy 
{22 W. R., 5390 


38. Vendor and pur- 
chaser.—Trustee for person out of possession.— 
Where, in a suit for partition, it appeared that the 
vendor of the portion sued for had kept the vendee 
out of possession, the vendor, though lable for mesne 
profits, was not in the position of trustee of the rents 
for the party kept out of possession. Nin KaMAL 
LAHURI t. GUNOMANI DRBI 

(7 BL. R113: 15 W. R., P.C., 38 


39. Kijectment of 
mortgagees’ tenant of afr land by mortgagors.— 
Where mortgagors had a right of occupancy in sir 
land, it was held that they could not be treated as 
trespassers for ejecting the mortgagees’ tenant and 
taking possession ; but inasmuch as, instead of giving 
notice to the mortgagees of their intention to avail 
themselves of such rights and to enter on the sfr land 
as tenants, at the same time offering to pay such 
rent us might, having regard to the provisions of 
section 7, Act XVIII of 1873, be properly payable 
by them, they entered on the sir land and ousted 
mortgagees’ tenant, they rendered themselves liable 
for mesne profits. BaxHaT Ram v. Wazir ALI 

[I. L. R., 1 All, 448 


40. Resumption by 
Government.— Lakhirajdar.— Fraud.—In a suit for 
wasilat in respect of mAl lands fraudulently included 
by the lakhirajdar with lakhiraj lands resumed by 
Government and afterwards settled with him,— Held 
that the Iakhirajdar, and not the Government, was 
liable; and that as the sum claimed was definite and 
required no further inquiry to ascertain the amount 
due, interest had been properly awarded from date of 
suit. CooMARgEz Danek v. MAnTAB CHUND 


[W. B., 1864, 380 


41. Assessment of 
mesne profits.—Land out of jurisdiction.— Where 
application was made for execution of a decree for 
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MESNE PROFITS—continued. 
1. RIGHT TO, AND LIABILITY FOR—con- 


tinued. 
Liability for mesne profite—continued, 


possession with mesne profits of five mouzahs situated 
within the Court’s jurisdiction, and Government re- 
venue was so assessed upon these five mouzahs, and 
two other mouzahs situated in another district, that 
the amount paid on account of the five mouzahs and 
the two mouzahs respectively could not be apportioned, 
the Court had no jurisdiction to determine and award 
mesne profits for the two mouzahs not within its juris- 
diction, but should have made un apportionment to 
the best of its ability. Nor ought the Court to have 
assessed the mesne profits by relying upon certain 
jummabundi papers made by the Government re- 
venue Officers some thirty years ago, without inquiring 
into the actual rents or proceeds of the estate during 
the period of dispossession, Poran CuunpEeR Roy 
vo. JUGGESSUR MOOKERIJEE . . 17 W. R., 398 


42, Forfeiture of 
property.—Liability of Government.—Wherc pro- 
perty is contiscated by Government, it is only re- 
sponsible for the profits during the time it is in pose 
session, and to such amount as was actually realised, 
or such as might and would have been realised but 
for negligence or fraud on the part of its servants. 
Mouun LALL v. GOVERNMENT . 2 Agra, Mis., 6 


2. ASSESSMENT IN EXECUTION AND SUITS 
FOR MESNE PROFITS. 


43. Assessment of mesne pro- 
fits.— Power of Court executing decree to axsese 
mesne profits.—A Court executing a decree has no 
power to assess mcsne profits, unless it is ordered 
by the decree that the mesne profits are to be assess- 
ed in execution; and it is au essential part of a 
decree which orders mesne profits to be assessed 
in exeention, to fix the period in respect of which 
such mesne profits are to be assessed. Wise 9, 
RasgENDURK CouMAn Roy. . 11 W. R., 200 


44, ——___—_ Execution of des 
cree.— Decree silent as to date tu which meane proe 
fits are tu run,— Subsequent meane profits.—Where 
a decree is silent as to the date up to which mesne 
profits are to run, and merely gives « deeree for 
possession with mesne profits, those mesne profits 
can only be reckoned, for the purposes of assesse 
ment in execution, up to the date of the institution 
of the suit. Kam Manickya Dry ov. JUGQUNNATH 
GoPE , _ I.L. R., & Calc., 568 
HvugzonaTH Roy vo. INDRO BHoosUN Des Roy 
(6 W. R., Mis., 38 
JANOKEE NaTH MooOKERJER v. RAJ Kisto Sinan 
[15 W. R., 202 


45. ———— Decree for poe- 
session.— Civil Procedure Code, 1859, as. 196, 197,.— 
A decree for possession was construed to include 
mesne profits where the High Court was satisfied 
that such was the intention of the Court which 
passed the decree. <A decree of a Court should, 
under sections 196 and 197, Act VIII of 1859, state 
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whether mesne profits are awarded or not; and it 
should distinctly state, when it reserves any points 
for subsequent inquiries in execution of the decree, 
what those points are, RAksOONISSA BEGUM vv. 


SHARODA SOONDUREE CHOWDHRAIN 
(16 W. R., 25 


46. Court with power 
to pass decree.-—Although the assessment of mesne 
rofits is reserved for the period of execution of 
ecree, it is an essential part of the decree itself, 
and not a mere process in execution, and must 
therefore be made by a Court authorised to pass the 
decree. Mruse JANv.GERDA .25 W.R., 270 


47. -———_—_______ 
1861, #. 11.— Profits assessable by Court in exe- 
cution.—The mesne profits which, under the pro- 
visions of section 11, Act XXIII of 1861, are assess- 
able by the Court executing the decree, are only such 
as have been by the decree made payable in respect 
of the subject-matter of th suit between the date 
of the suit and the date of the execution of the 
decree. Any question of mesne profits not deter- 
mined by the Court making the decree is not properly 
cognisable by the Court executing the decree. Ram 
Loouan 1. MUNSUOR ALI CHOWDHURY 

{1l W. R., 339 


48. Act XXIII of 
1861, s. 11.—Suit for mesne profits.—Where no 
liability to mesne profits is imposed by a decree, 
section 11 of Act XXIII of 1861 docs not give a 
power to extend the relief granted by the decree in 
respect of the right to mesne profits, but only to 
determine questions regarding the amount thereof 
when the right thereto has been ascertained by the 
decreco, SuBBA VENKATARA MAIYAN v. SUBRAYA 
AIYAN. : ; : : . 4 Mad.,, 257 


: Decree silent as 
to mesne profits.— Power of Court executing decree. 
—Plaintiff sued for possession of certain lands and 
for mesne profits. He obtained a docreo for posses- 
sion, but the decree was silent as to mesne profits. 
Held that the Court executing the decree was not 
competent to entertain a claim for mesne profits 
made by the decree-holder, CHUNDER Coomak Roy 


vw. GONESH CHUNDEE Dass 
{I. L. R., 18 Cale., 383 


50. Suit for mesne profits.— 4c? 
XXIII of 1861, 8. 11.— Civil Procedure Code, ss. 196 
avd 197.—Mesne profits are in themselves simply 
damages which do not exist as an obligation to be 
discharged until they have been awarded by a Court 
competent to do so. Therefore, according to section 
11, Act XXIII of 1861, mesno profits payable at the 
time of execution must mean mesne profits which 
have been at that time directed to be paid by a decree 
of Court. 4. obtained a decree against B. for re- 
covery of possession of certain property, and for 
mesne profits up to the date of the suit; but the 
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decree was silent as to mesne profits after that time. 
Held, A. was not barred by the provisions of section 
11 of Act XXIII of 1861 from bringing a suic 
against B. for mesne profits during the time that A. 
was kept out of possession after the decree. HARA- 
MOHINI CHOWDHRAIN v, DHANMANI CHOWDHRAIN 

(1B. L. R., A. C., 188:10 W. R., 63 


HvrcHvurvun Lat v. TookAB KHAN 
(2 N. W., 176 


SHum SHEER SINGH v. RAMJEEAWUN RAE 
(2 N. W., 416 


Issukz Durr Sineu v. ALLUCK MISSER 
[7 W. R., 420 


SHumByHO Mouvun Roy »v. TrrPoorA SunKuR Roy 
[12 W. R., 126 


51. Act XXIII of 
1861, 8. 11.—Execution of decree.— Decree for pos- 
seasion.— Where, in a suit for land, the Court decreed 
to the plaintiff possession of the land, but made no 
decree in respect of mesne profits,—Held, the plain- 
tiff could not, under section 11 of Act XXILI of 
1861, obtain an order from the Court executing his 
decree declaring him entitled to any or what amount 
of mesne profits. Under section 11 the question 
must relate to something comprised in the decree, 
EKOWRI SINGH ev. BISAYNATH CHATTAPADHYA 

(4 B.L.R., A.C. 111:138 W. R., 11 


AMEER AHMUD v. ZAMEER AHMUD 
(18 W. R., 1223 


Ram Roop SINGH v. Sug0 GonaM SINGH 
[25 W. R., 327 





62. ———__—__—_-——— Decree for pos- 
session.— Act XXIII of 1861, s. 11.—A., in execu- 
tion of a decree of the lower Court against B., ob- 
tained possession of certain land therein mentioned, 
On appeal by B., the High Court reversed the decree 
of the lower Court, and ordered restitution of the 
property to B.; but no mention of mesne profits 
was made in the decree. 2B. then sued for recovery 
of mesne profits for the period during which 4. had 
been in possession. eld that such a suit would 
not hie. ‘The question of mesne profits ought to have 
been decided in execution under section 11 of Act 
XXIII of 1861. Sain NaRayan Pouras v. Kishor 
NARAYAN PoHRA . - LBL.R., A.C, 146 

(10 W. R., 131 


53. ————— Suit for posses- 
ston.— Civil Procedure Code, ss. 2, 7, and 196.—Act 
AI of 1861, s. 11.—The plaintiff broughtsa suit 
for possession of land with mesne profits. The suit 
was dismissed. He appealed on the question of pos- 
session only, and obtained a decree for possession 
without any mention of mesne profits; and after- 
wards, in execution of the decree, he obtained posses- 
sion of the land. Held, the plaintiff could after- 
wards bring his suit to recover mesne profits from 
the date of decree for the period of six years next 
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before the commencement of the suit, exclusive of 
the period during which the plaintiff was in posses- 
sion, Sections 2, 7, and 196 of Act VIII of 1859, 
and section 11 of Act XXIII of 1861, were no bar to 
such suit. PRATAP CHANDRA Bukua ov. SWARNA- 
MAYI. SWARNAMAYI v. PRATAP CHANDRA BURUA 
(4 B.L. R., F. B, 113: 13 W.R., F. B16 


54. ——_—__—_—_—____—_——_- A fer suit for im- 
moveable property where mesne projits are not men- 
tioned in decree.—Wohen a suit is brought to recover 
possession of immoveable property, and the decree does 
not provide for the mesne profits that accrued during 
the suit, a separate suit may be maintained for them, 
Where, however, it can be shown that the omission in 
the decree to provide for mesne profits was the deli- 
berate act of the Court, the defendant may set that 
up as a defence in the separate suit. SiTakRam 
AMRUT v. BHAGVANT JAGANATH 

[6 Bom., A, C., 109 


55. ——— Profits between 
filing of plaint and exeoution of decree.—Act XALTLL 
of 1861, s. 11.—Where a decree awarding possession 
of immoveable property is silent as to mesne profits 
accruing between the filing of the plaint and the exe- 
cution of the decree, the Court executing the decree 
has no power to award such profits. The proper course 
for the plaintiff to adopt, under such circumstauces, 
is to apply to the Court which passed the decree for 
a review, or else to tile a separate suit. Jiva Patil 
Rahimna v, Malukji Mani Nathuna, 3 Bom., A. C., 
31, overruled, KavHABAIL v, RADHABAIL 

{4 Bom., A. C,, 181 


CrowpHry Impar ALI v. Boonyap ALr 
(14 W. R., 92 


56. Act XXIII of 
1861, s. 11.—A plaintiff in possession under « decree 
for land and mesne profits, applied for further execu- 
tion as to mesne profits, and obtained an order from 
the Court of first instance (the District Munsif’s 
Court). This order was reversed by the Appellate 
Court (the Civil Court), leaving still open to the Court 
of first instance to make a farther order, Plaintiff, 
however, instead of applying again for execution, in- 
stituted a fresh suit for mesne profits in the Civil 
Court. The Civil Judge rcjected the plaint. eld 
that section 11, Act XXIII of 1861, warranted the 
rejection of the plaint, on the ground that the mesne 
profits to which plaintiff laid claim in the suit’ were 
payable in respect of the subject-matter of the 
former suit. LAaksHMI NARASIMHALU fo. CHATRAZU 
JAGANNADHAM Pantatv alias SRinivasa Rav. 
Ex PARTE RUDDRAVAEPO V1s8AM Kaz alias Kona- 
MARAZE . : ‘ . ; Mad., 287 


57. Power of Court 
executing decree to assess mesne profits not decreed. 
—Where a decree was silent as to the plaintiff’s 
right to mesne profits after the date of filing the suit, 
and did not reserve apy questivn uf mesne profits for 
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further investigation, the Court which executed the 
deerve was held to have acted uléra vires in ordering 
an investigation into mesne profits which may have 
accrued due pending the suit and up to the time of 
execution. BBOUGHTON v. PERHLAD SRN 

[19 W. R., 154 


58. ————_—__—_—_——_—————- Act XXIIT of 
1861, s. 11,—Separate suit.— Question in execution 
of devree.—D. obtained a decree for an undivided 
share of certain property, but. the defendants having 
apportioned the entire property amongst themselves 
and held each his own portion exclusively, D. seized 
in execution a part of the share of one of them, P. 
On appeal the possession was ordered to be given up, 
P. then sued to recover mesne profits for the period 
of D.’s possession, Held that the damages in ques- 
tion ought to have been sought in the execution pro- 
ecedings when the possession itself was recovered, 
and not by the institution of a new suit; a Court 
being bound not only to place an aggrieved party 
back in the original position from which its errone- 
oys action had displaced him, but also to give him 
compensation for such Joss as he had thereby sus- 
tained, DuLskEtT Gorain vo. REwWUL Gorain 

(22 W. R., 435 


59. ———_—_—_—_————_—__—————_ Act XXIII of 
1861, s. 11.— Question to be decided in execution of 
decree,—Certain deeree-holders having been sued 
successfully for possession by the judginent-debtors 
in the first Court, appealed to the High Court, who 
reversed the decision, and whose order was confirmed 
by the Privy Council. Tho decree-holders on this 
applied for execution and for mesne profits for the 
interval during which they had been kept out of 
possession. 2/eld that they were entitled to what 
they claimed in execution withou! bringing a regular 
suit, as the effect of the High Court’s decree was to 
replace the partics in atatu quo. Ununt Ram 
HaZBAH v. KURALER PERSHAD MISTRER 

(23 W. R., 441 


60. ———_———- Assessment under Privy 
Council decree.—Hzreeution of devree of Privy 
Couneil.— Decree for possession,— When the Privy 
Counci! declares an appellant entitled to real pro- 
perty, of which be was out of possession, and directs 
the High Court to make the inquiry necessary to 
ascertain what is comprised therein, and to proceed 
in the suit as upon the result of such inquiry may 


-appear to be just, the High Court, on being applied 


to for execution, ought, besides giving possession, to 
ascertain and award mesne profits up to the date of 
giving possession, LILANUND SInGH v. LUCKIMPUR 
SING . ; , ‘ ‘ 5 B. L. R., 605 


S. C. LEELaANUND Sixau vo. LucomEssur SINGH 
(14 W. R., P. C., 23:18 Moore’s I. A., 490 


6L Assessment of mesne pro- 
fits under Privy Council decree.— Power of 
Court executing decree.—The judgment of the Privy 
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Council reported in Leelanund Singh 0. Luchmeseur 
Singh, 14 W. RK. P.C., 23: 6 B. L. B., 605, in no 
way militates against the Full Bench ruling in Moaoo- 
dun Lall v. Bekaree Singh, B. L. R., Sup. Vol., 602: 
6 W.R., Mrs., 109, which laid it down that under 
section 11, Act XXITI of 1861, the Court executing a 
decree is not to determine whether mesne profits are 
to be awarded or not, but only the amount of such pro- 
fits. RAMKANYR GHOsRk v. GooROO PRosuNNO Koy 

[16 W. R., 30 


62. Power of Court as 
to mesne profits in execution of decree.— Decree of. 
Privy Council executed by Courts in India.—Where 
the Privy Council made‘an order in favour of a plain- 
tiff, decreeing possession of certain property with 
mesne profits, —Held that the intention was to award 
such a sum as would compensate the plaintiff for his 
actual loss, and the decree therefore authorised the 
Courts of this country to consider and deal with the 
question of mesne profits c. fully as a Court could 
which was charged with the duty of originally de- 
termining the merits of such a question between the 
parties to the suit. The High Court accordingly 
awarded the amount of actual loss found to have 
been incurred in respect: of each year, with interest 
thoreon from each year to the date of the High Court’s 





order, BupuuNn v. Foztoork RuHMAN 
[23 W. R., 449 
63 Mesne profits not given by 


decree.— Hrecution of deoree.—Interest.—In con- 
struing the provisions of section 11, Act XXIII 
of 1861, notwithstanding certain earlier decisions to 
a contrary effect, all the Indian High Courts have 
now recognised it to be settled law that, where the 
decree is silent touching interest or mesne profits 
subsequent to the institution of the suit, the Court 
executing the decree cannot, under the section in 
question, assess or give execution for such interest or 
mesne profits, but that the plaintiff is at liberty to 
assert his rights thereto by a soparate suit. The 
Judicial Committee of the Privy Council, although of 
opinion that, if the matter had been res integra, the 
provisions of the section might have admitted of a 
different interpretation, being unwilling to run coun- 
ter toa long and concurrent course of decisions of 
the Indian Courts in what is really a mere matter of 

rocedure, accepted this construction of the law as 

inding. The plaintiff obtained a decree for the pos- 
session of certain lands, with mesne profits up to the 
date of suit. No claim was made in the plaint for 
mesne profits accruing due after the date of suit, and 
the decree was silent in respect thereof. An appeal 
against the decree having been brought by the defend- 
ant, execution was, from time to time, stayed by the 
Court on the defendant giving security, to abide the 
evont of the appeal for the execution of the decree, 
and for payment of the mesne profits accruing while 
the plaintiff remained out of possession. The decree 
having been confirmed on appeal, the plaintiff ap- 
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plied for execution in respect of the interim mesne 
profits. Held, in the Court below, that, as these 
were not provided for by the decree, they could not, 
under section 11, Act XXIII of 1861, be awarded in 
execution, but must be made the subject of a separate 
suit. Held by the Judicial Committee that the pro- 
ceedings whereby the defendant led the Court to stay 
execution and continue him in possession, laid him 
under an obligation to account in the suit for the 
mesne profits which he engaged to pay; and that 
this obligation was capable of being enforced by 
proceedings in execution, notwithstanding the con- 
struction given by the Court to section 11; since 
even if the defendant’s liability to account were not 
to be considered “a question relating to the execution 
of the decree,” within the meaning of the section, he 
was, in any case, precluded by the ordinary principles 
of estoppel from contending that the mesne profits in 
question were not payable under the decree. Sapba- 
SIVA PILLAI v. RAMALINGA PILLAI 
(15 B. L. R., 383: 24 W. R., 198 
L. R., I. A., 219 


8. C. in High Court, RaMaLinaa Piutuat ov. Sar- 
TEASIVA PILLAI . 7 Mad., 97 


CnHOWDHREE NAIN SINGH v. JAWAULUR SINGH 
TLN. W., 167: Ed. 1873, 246 


BHOOBUNESSUREE CHOWDHRAIN v. MANSON 
[22 W. R., 160 


ABDOOL ALI v. ASHRUFFUN 25 W. R., 215 
64, ———___—__-—__———- Act XXIII of 
1861, s. 11.—A decree of 1854 for possession and 
mesne profits having been contirmed on appeal, in 
February 1855, was duly executed in part up to 1861, 
when the decree-holder applied for execution as for 
mesne profits to the extent of R81. Failing in the 
Court of first instance, the applicant was declared by 
the Appellate Court, in 1863, entitled to the amount, 
with interest, by virtue of his decree. The Judgment- 
debtor contested the case in the Civil Court, but his 
suit was dismissed on the 12th August 1865, and on 
the 12th July 1866 the deerve-holder applied for exe- 
cution of the decree for R81, the balance of mesne 
profits. This application was disallowed, on the 
ground that there was no provision in the original 
decree awarding mesne profits, and that an agree- 
ment to which the decree-holder had referred was 
not forthcoming. Held that, as the original decree of 
1854 evidently intended to give mesne profits of some 
kind, the Courts in 1862 and 1863 had jurifdiction, 
under section 11, Act XXIII of 1861, to determine 
what mesne profits were due; and that as the decree- 
holder was seeking to maintain the order in the 
Civil Courts in 1864 and 1865, his application of July 
1866 was in time, and he was entitled under an order 
of a competent Court to receive the mesne profits 
claimed. Hcro SoonpkRY DosseE v. NOROODEEN 
(11 W. B., 325 
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65. ——_—_—__—_—____—_—_—__ Decree for pos- 
session without mesne profits.— Mesne profits after- 
wards allowed.—Whiere an auction-purchaser, who 
prayed for possession as well as mesne profits, ob- 
tained a decree for possession which said nothing 
about mesne profits, and no reason appeared why 
mesne profits should be refused, the High Court 


allowed mesne profits in execution. KALEENATH 
Doss ». Ragan MEA ; . 22 W. R., 406 
66. Question of amount of 


mesne profits.— Decree for possession with mesne 
profits from date of suit. A decree awarding pos- 
session with wasilat from the date of suit was held to 
be rightly construed as awarding mesne profits until 
the date when delivery of possession should be effected, 
and reserving the question of the amount for adjust- 
ment in execution. BUNSEE SINGH v. Nazu¥F ALI 

[22 W. R., 328 


67, —_$—— ——————————— Mesne profits be- 
tween decree and possession.— Power of Court exe- 
cuting decree.—In a suit for possession and wasilut, 
the first Ceurt awarded wasilat, but the lower Appel- 
late Court, considering that no evidence had been 
given by the plaintiff of the wasilat which he was en- 
titled to recover, allowed him up to date of suit only 
the amount which he had paid as Government reve- 
nue upon his mehal. Held that the Court executing 
the decree was not prevented from axcertaining the 
amount of wasilat which had accrued between the 
date of decree and the date of possession. Mano- 
MED BUSHEEROOLLAH CHOWDHBY v. Hepat ALI 
CHOWDHEY . : : ; . SW.R., 42 


68s. Act XXUI Vo 
1861, s. 11.— Suit for damages for iilegal appropria- 
tion of produce.— Suit for mesne profits.— A suit by 
a ryot against another for damages on account of 
illegal appropriation of the produce of the land, in- 
cluding the ryot’s profits, by the defendant during 
certain years, is not a suit for mesne profits, and is 
therefore unaffected by section 11, Act XXIII of 
1861. The question regarding amount cannot be 
settled in execution, but by separate suit. Joy K1- 


SHEN MOOKERJEK v. JODUONATH GHOBE 
3W.R.1 








69. Suit for mesne 
profits of land taken in excess under decree and 
vestored.—Where a decree-holder in execution takes 
possession of more land than is covered by the decree, 
and on an objection raised, and after inquiry made, 
the excess land is subsequently relinquished, the 
question of wasilat, being one which arises between 
the parties to the suit with reference to the execution 
of the decree, must, under Act XXITI of 1861, sec- 
tion 11, be determined by the Court executing the 
decree and not by a separate suit. Bama SOOx- 
DURBE DabEs v. Takingzs Kant LAHOORES 

[20 W, B., 415 
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Question of amount of mesne profite— 
continued, 


See RapHa Gosinp Sana ovo. Brosenper Coo- 
MAR Roy CHOoWDHRY . . TW.R., 872 


70. Execution of de- 
eree for possession, Stoy of.—Riyht to meane profite. 
—Execution of a decree for possession merely of 
certain land having been stayed, and the defendant, 
pending an appeal to the Privy Council, continued in 
possession by the High Court upon his giving secue 
rity for the “due performance of such order as 
might be made by the Privy Council,” the appeal was 
subsequently dismissed, no order being made as to 
mesne profits. /e/d, on the authority of the case of 
Sadasiva Pillai v, Ramalinga Pillat, 15 B. L. BR. 
383: L. R., 21.4. 219: 24 W. R., 198, that, under 
the circumstances, the decree-holder was entitled to 
mesne profits from the date of the deerce until he was 
put in possession, and that the amount of such profits 
should be determined by the execution department. 
See, however, the case of Forester v. Secretary of 
State, L. R., 4]. A.,137. GQouun CuuNnvkk SIRKAR 
ov. LAIDLAY . &6C.L.R., 189 


"TA, Decree for mesne profits.— 
Erecution of decree made on compromise.— Proce- 
dure.— Possession.— B. sued his brother C. for pos- 
session of certain lands, 8, and C. came to an ami- 
cable settlement, one of the terms of which was that 
C. during his life should retain possession of certain 
of the Jands, and that after his death they should 
pass to B. A decree was given in accordance with 
the terms of the compromise. On C’s denth, his 
widow refused to put B. in possession of the lands, 
RB. sought to obtain possession of the lands, with 
mesne profits, by executing the decree under the come 
promise uguinst C’a widow, Held that he ought 
to proceed by regular suit. Tara Mani Dasr ov 
Rapa JIBAN Musravi 


[6 B.L. R., Ap, 142:14 W. R., 485 


72, ——_—_——— Reversal of decree,— Decree 
Sor possession.— Meane profits in execution of decree. 
— N. obtained a deerce against A. for certain lands 
and was put in possession of them in execution of 
the decree. On appeal the decree against 4. was 
reversed, and the lands were accordingly restored to 
him, but no provision was made as to the mesne 
profits received by A. when he was in possession of 
the lands under the decree of the lower Court, In a 
suit brought by 4. against NV. to recover such mesne 
profits, it was held that the suit would lie, and was 





-not prohibited by section 1] of Act XXIII of 1861, 


ABHRAM ALLI 0. NaTHA JALLAM 

(5 Bom., A. C., 74 

13. — Deer 

session.— Execution of decree.—A. ee oe 
tained possession of certain property under a decree 
On appeal this decree was seve: The judgment 
and decree of the Appellate Court made no order 
about mesne profits which had accrued during the 
time the land wae in possession of 4. B. thereupon, 
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secking execution of the Appellate Court’s decree, 
applied to be reinstated in possession, and also for an 
order awarding her mesne profits for the time during 
which she was out of possession of the said lands. 
Held that, upon such application, it was competent 
for the Court to cause restitution to be made of all 
that the party against whom the erroneous decree 
had been enforced had been deprived of by such en- 
forcement. Latr Koozr v, SopADRA KoorR 

I. L. R., 3 Cale., 720:2 C. L. R., 75 





74. Decree for pos- 
session of immoveable property.—Keversal of decree 
on appeul,— Appellate decree silent as to mesne pro- 
fite.—Suit for recovery of mesne profits.— Civil Pro- 
cedure Code, 1882, s. 244.—The plaintiff in a suit for 

ssession of immoveable property obtained a decree 

or possession thereof, and in execution of the decree 
obtained possession of the property. This decree 
was subsequently reversed on appeal by the defend- 
ant. The decree of the Apy Hate Court was silent in 
respect of the mesne profits which the plaintiff had 
recuived while in possession. ‘The defendant insti- 
tuted a suit to recover those profits. Held, per 
PrrageaM, C. J., OLDFIELD, BRODHTRST, and Du- 
pHort, JJ., that the suit) was not barred by section 
244 of the Civil Procedure Code, the question raised 
by such suit, although it might have arisen out of 
the decree of the Appellate Court, not “ relating to 
the oxecution, discharge or satisfaction of the de- 
cree,” within the meaning of that section (because 
at that time no such question had arisen or was in 
existence), and therefore not one in respeet of which 
a separate suit is barred by that section, Pertad 
Singh v. Bent Ram, I. L. B., 2 All, 61, distin- 
guished by OLD¥IELD, J. Per MaHMOOD, J.—That 
the suit was not barred by section 244, the mesne 
profits sought to be recovered not having been real- 
ised in execution of tho decree reversed on appeal. 
Per Dutsorr, J.—'The words in clause (¢) of section 
244, “any other questions arising,’ &c., should be 
read as “any other questions directly arising ” ; 
otherwise the most remote inquiries would be possi- 
ble in the execution department. Ram GutLam +, 
Dwarxa Rar . : . LLB. 7 Al, 170 


75. Decree for pos- 
session of immoveable property.— Execution of de- 
eree.— Reversal of decres on appeal. Mesne pro- 
fite.— Civil Procedure Code, s. 683.—G. obtained a 
decree against 2. for possession of a house, and in 
execution thereof obtained possession. On appeal 
the decree was set aside by the High Court, whose 
decree did not direct that the appellant should be 
restored to possession and was silent as to mesne 
profits, Held that, with reference to scction 583 of 
the Civil Procedure Code, R. was entitled to recover 

scasion of the property in execution of the High 
urt’s decree ; but that, with reference to the deci- 
sion of the Full Bench of the Court in Ram Gha- 
lamv. Dwarka Rat, I. L. B., 7 All., 170, he could 
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MESNE PROFITS—continued. 


2, ASSESSMENT IN EXECUTION AND SUITS. 
FOR MESNE PROFITS—continued. 


Reversal of decree—continwed. 
not, in execution of that decree, recover mesne pro- 


fits. Gannu Laz v. Ram Sanat 
(I. L. R., 7 All, 197 
76. Separate suit for mesne 





profits.—Decree-holder kept out of possession.— 
Act XXIII of 1861, s. 11.—Mesne profits for the 
period during which the decree-holder was execut- 
ing the decree and was kept out of possession by the 
opposite party may be awarded by the Court under 
section 11, Act XXIII of 1861. It is not necessary 
to bring a separate suit. Hookum Brpner v. Ma- 
HOMED Moosa Kwan . . OwW.R., Mis., 13 


77. Mesne profits ac- 
cruing after decree.—Held that no separate suit 
would lie for mesne profits accruing during the pen- 
dency of the suit and delivery of possession. Section 
10, Act VIII of 1859, provides for mesne profits ac- 
cruing before the suit. OonkuB Dass v. HEERA 
SINGH ‘ ? ‘ ; . 1 Agra, 141 


Ram SnunkKeEr v. LALER Barz ., 2 Agra, 268 


Suonkrs LAL v. Raw LALy 
(1 N. W., 177: Ed. 1873, 256 


78, ——_—_—__——_——__——. Act XXIII of 
1861, s. 11.— Mesne profits accruing after decree. 
—KEven with the permission of the Civil Court, a 
separate suit cannot be brought for mesne profits 
between the institution of the original suit and the 
execution of the decree thereon. Act XXIII of 
1861, section 11, commented on. CHENNAPA Nayv- 





pu v. Pitcnr Reppr st ‘ . 1 Mad.,, 453 
NARAYANA AIYAN 0. SRINIVASA AIYAN 

{2 Mad., 435 

79. Prior suit for 


possession without mesne profits.—A party can bring 
a suit for mesne profits after he has obtained a de- 
cree for possession in a prior suit, in which no pro- 
vision had been made in the valuation of the suit 
for mesne profits. SHIVASUNDARI Dgpr v. Ram- 
SHAMAYAT KuRMI. 1B.L. RB. 8. N., 3 


3. MODE OF ASSESSMENT AND 
CALCULATION. 


80. Time for ascertaining mesne 
profits.— Erecution of decree.—Where wasilat is 
decreed, the mode of ascertaining it is rightly re- 
served for the proceedings in execution. GULE o. 
MAHARANEE SREEMUTTY , 15 W. R., 138 


8l. ——————__ Ascertainment of mesne 
profits.— Krecution before all the mesne profits are 
ascertained.— Power of Court executing decree.— 
Execution may issue with respect to ascertained wa- 
silat, pending inquiry as to unascertained wasilat, 
In ascertaining and declaring the amount of wasilat 
due under a decree, the Court executing it has no 
power to alter the decree in respect to interest 
awarded. ARFUNNI88A CHOWDHEAIN v, ROKIBUN. 
RKIssa CHOWDHRAIN . ; - 24 W.R,, 444 





( 8838 ) 


MESNE PROFITS—continued. 
8. MODE OF ASSESSMENT AND CALCU: 


LATION—costinued. 
Ascertainment of mesne profits—conii- 
sued, 
82. Act XXIII of 





1861, s. 11.—Cioil Procedure Code, 1859, s. 196.— 
A decree for possession and mesne profits must, with 
reference to section 196, Civil Procedure Code, 1859, 
be held to mean mesne profits down to the date of 
delivery of possession. Where the amount of mesne 
profits is not expressly admitted, the Court is bound 
to deal with it as if disputed, and either to determiue 
the amount at the trial or to reserve it for assess- 
ment in exccution. DaHuRM NagaIn SINGH ». 
BunpHoo Ram , : : . 1ZW.R,, 75 


But where everything is ordered to be ascertained 
in the execution stage, both the period and amount 
can be assessed, HUREEHUR MOOKERIER v. MOLLAH 
ABDOOLBUR . ‘ : . 17 W.R., 209 


83. Power of Court 
executing decree.—Where the suit is for mesne pro- 
fits alone, the Court executing the decree is not com- 
petent to fix the amount in the course of execution. 


BHOOBUNNESSUREE CHOWDHRAIN v. MANSON 
{22 W. R., 160 


84. Construction of 
decree.—Where a decree of the High Court simply 
directed payment by way of damages of the proceeds 
of a specified share of certain property,— ZZeld that. it 
left nothing to be determined in execution, except 
the assessinent of the rents and profits of the share 
from which the defendants had wrongfully kept. the 
plaintiff out of possession. Dwarka LaLu Munpur 
v. NIRUNDEO NARAIN SINGH . 22 W. R., 461 


865. Mode of calculation of 
mesne profits.— Discretion of Court.—The sum to 
be recovered in any case of a suit for mesne profits is 
of the nature of damages to be assessed by a proper 
exercise of the judicial discretion of the Court which 
is charged with the trial of the case on its incrits; and 
it. is impossible to lay down a rigid rule according to 
which those damages should always be calculated, 
HoGa v. DINONATH SEBEMANRE 8 W.R., 447 


86. Interest.— Dam- 
ages, — Wasilat.— Interest calculated upon yearly 
rests of rent may, when claimed by the plaintiff in 
his plaint, be given as an essential portion of the 
damages which are recoverable by a persun wrong- 
fully kept out of possession of iminoveable property, 
Protap Chunder Borooah v. Surnomoyee, 14 W. R., 
151, followed. The term “inesne profits” does not 
include interest year by year on those profits. Hurro 
Durga Chowdhrani v. Surut Sundari Dabi, I. L. R., 
8 Calc., 332, followed. Principles stated on which 
the calculation of mesne profits should be based. 
Brogenpko CooMaR Koy tc. Mavuvs Cuen- 














DER GHOSE. : . LBL. B., 8 Calc., 348 
See RaMpHUL SINGH o. PUBMESSURERK PERSHAD 
NaBaLn SINGH , : . TW. B., 78 
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MESNE PROFITS—conttnued. 


8, MODE OF ASSESSMENT AND CALCU- 
LATION—continued. 


Mode of calculation of mesne profits— 

continued, 

87. Interest, Loss of. 
—ZJnterest on mesne profils year by year.— The term 
‘“mesne profits” means the amount which might 
have been received from the land, deducting the 
charges for collection; and does not include damage 
resulting from their not having been paid as they 
became due, or loss of interest year by year. HURBO 


Durga CHOWDHRANI vo. SURUT SunNvDARI DEBI 
(I. L. R., 8 Calc,, 382 


LR, 9A, 1 


Reversing, on appeal, the decision of the High 
Court in Hurro Duraa CHOWDHBANI v. SHARRAT 


SOONDERY DABRA 
(I. L. R., & Cale., 674: 8 C. L. R., 417 


88, -———_——___—_—— Profits obtained 
from land by ordinary diligence,—Mesne profits 
mean those profits which the person in actual wrong. 
ful possession of the land did actually reccive, or 
might with ordinary aud due diligence have received, 
from that land. Dwarkanars MirTEr v. RAM- 
DHUN Biswas. : ‘ . 8SW.R., 108 


DrSinva v. TEHERANEER . . OW.R., 374 
89. Collections by 


wrong-doer in excess of that could have been collect- 
ed ordinarily.—A decree-holder is entitled as mesne 
profits to whatever the wrong-doer has collected, 
though it be more than the decree-holder himself 
might have ordinarily collected. Caunbgk COOMAR 


Roy v. KAsHeENAUuTH Roy CHowpHRY 
(5 W. R., Mis., 37 


90. ———_——___—____—_————_ Cultivation of 
lands by person in wrongful posression.—When @ 
person in) wrongful possession of land has himeelf 
occupied and cultivated it, the proper principle on 
which the amount of mesne profits is to be calculated 
is to ascertain what would have been a fair and rea- 
sonable rent for the land if the same had been let to 
a tenant during the period of the unlawful occupa- 
tion by the wrong-docr. AsmMoT Kovkr rv. InpuR- 
JEET KOoER . . BL.R., Sup., Voi, 1003 


S.C. AsMED Koorr o. INpuKJEKT KoorRn 
(9 W. R,, 445 


BINDABUN CHUNDBE SIRCAR v. ROBERTS 
{B. L. R., Sup. VoL, 1004, note 


CHARDON ». AJERT SINGH . 1I2W. R., 62 


TEIPOORA SoOONDUREZE DEBIA v. CoomMaR Pro- 
MOTHONATH Roy . - 11 W. R., 683 


BisgwessUzER Desa v. Mouun Cnonper Bose 
(6 W.R., Mis., 35 


Ql. Principle on 
which they should be assessed.—Interest.—1n deter- 
wining the amount payable to the holder of a decree 
for mesne profits, a Court is bound to consider, not 
what has been, or what with good management might 
have been, realised by the partly in wrongful posses- 
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MESNE PROFITS—costinued. 


8. MODE OF ASSESSMENT AND CALCU- 
LATION—continued. 


Mode of calculation of mesne profits— 
continued. 


sion, but what the decree-holder would have realised 
if ho had not been wrongfully dispossessed. Under 
a decree for mesne profits, the decree-holder is en- 
titled to interest on such profits from the time at 
which they would have come to him if he had not 
been dispossessed. Luokuy Narain v. Katty 
Puppo BANERSRE 

(1. L. R., 4 Cale. 882: 4 C. L, R., 60 


92. Principle on 
which they should be assexsed.—In @ case of wrong- 
ful dispossession, the principle upon which wasilat 
should be assessed is to ascertain what the actual 
rents or proceeds of the estate were, and to make the 
wrong-doer account for them to the party dispossess- 
ed, everything being assumed against the wrong- 











doer. DoorGA SOONDUBEE Desxia v. SHIBESHUREE 
Denia : . ; : . 8W.R., 101 
98. —— - Assets which 


might have been realised.— Amount actually collect- 
ed.— Mesne profits are not limited to the amount ac 
tually collected from an estate by the judgment- 
debtor, but must be calenlated wCCON ing to Ee nasets 
which might have been realised with due diligence. 
SuMitH vo. Sona BIBKE 2W &., Mis., 10 


Traxook Doss Koy CHOWDHERY v. Nobin Kristo 
Gir0s8k ‘ é ‘ . 22 W. R., 126 


04. Claim in plaint. 
—Rent not, but which might have been, received.— 
When a party is declared entitled to a decree for 
meatie profits, he is entitled uot only to recover as 
thovo profits such sums as may have been collected 
and appropriated by others in wrongful possession, 
but also such sums as he would have collected had 
he been in possession, and which he has been pre- 
vented from collecting by having been kept wrong- 
fully out of possession. If the plaint in a suit for 
mesne profits claims only rents and profits collected 
and received by the defendant, the plaintiff is not 
entitled to recover in respect of rents not received, 
but which by the wrongful disposseasion he has been 
prevented from collecting ; but if thero is an appro- 
priate allegation, he will be entitled to recover in 
respect of such rents, KOMEERUNNIS85A BEGUM 0. 

man Dogs 
eee [Marsh., 122: W. R., F. B., 40 
1 Ind. Jur., O. 8., 42: 1 Hay, 266 


05. Collection 
charges.—The principle on which wasilat should be 
gseeseed where defendant has been compelled to re- 
linquish possession is, that he should be made to pay 
that which plaintiff (decree-holder) would have en- 
joyed if he had not been kept out of possession by 

he wrongful act of defendant. ERFOONTsEA Crow: 
DHRAIN v. RUKEEBOONISSA . . OW. B., 457 


Mosagvux ALI ev. Borstus CauRN CHOWDHEY 
(ll W. B., 25 
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MESNHY PROFITS—continued. 


3. MODE OF ASSESSMENT AND CALCU- 
LATION—continued. 


Mode of calculation of mesne profits— 


continued. 
TELUOK CHAND Bazsoo ov. SOUDAMINEE DOSSEE 
[23 W. R., 108 
98. Liability on 








ejeotment of ryot.—Loss by dispossession.—A su- 
perior holder who dispossesses a ryot is liable, not 
merely for the profit which he makes by letting out 
the land, but to make good the loss which the ryot 
sustains by being dispossessed. Huruok Lau 
SHAHA v. SRERNIBASH KUBMOKAR 

5 W. R., 428 


97. Cultivating ryot 
jected by zemindar.—When a cultivating ryot is 
ejected by his zemindar, the mere rent of the land 
realised by the zemindar from another tenant is not 
necessarily the measure of the damage sustained by 
the ryot and recoverable by him as mesne profits. 
Burro Coanpra MozoompAr ov. BAMUNDAS MooK- 
ERJBE ., 39B.L.R,, A.C. 88:11 W. R., 461 


98, ————_——___—_____—___ Rate of rent.— 
In claiming wasilat for the period of wrongful dis- 
possession, the owners are entitled to recover either 
any protit which the wrong-doer derived from the 
land or any rate of rent which they were receiving 
at the time of dispuasession, Joy KisnEn ,Doss ». 
TURNBULL ; 3 ‘ . 24W.R., 1387 


_———— Held that the 
amount of rent actually received, together with that 
which might with reasonable diligence have been 
collected, form the amount of mesne profits to which 
a decree-holder is entitled. Evidence that the land 
was let for a certain amount is a primd facie proof 
of the amount of mesne profits, and may be accepted 
by the Court unless the contrary be proved. Rug@Ho 
Natu Dossy vo. HurtEx Doury 

fl Agra, Mis., 17 


The onus being on the person in wrongful pos- 
session to show that the usual rents were not collect- 
ed. OMAN ov. Kam Gora, Mozoompar 

[18 W. R., 261 





100. ——————— Proof of amount. 
—Mesne profits liable in execution of a decree are the 
rents of an estate, minus costs of collection, Govern- 
ment revenue, losses by desertion and death of ryote, 
by drought, &. The proper means of ascertaining 
their amount is to require the party who has held 
possession, and against whom the decree has passed, 
to produce his accounts, and, if necessary, to compel 
him to do so, On him lies the onus of froving the 
actual amount of mesne profits, and if he fail to 
produce his accounts he will only have himself to 
blame if the amount awarded by the Court is larger 
than the actual mesne profits. DrropunpHoo Nun- 
DEE vo. KksHUB CHUNDER GHOSE 

(3 W. R., Mis., 35 

RamMnatH CHowpHEY v. Diegumser Roy 


(3 W. R., Mis., 30 
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MESNE PROFITS—continsed. 


8. MODE OF ASSESSMENT AND CALCU- 
LATION—continued, 


Mode of calculation of mesne profits— 
continued, 


101. ——________———- Proof of actual 
collections.—If a Court finds that a plaintiff has been 
dispossessed of property, he is primd facie entitled to 
mesne profits in respect of the period during which 
he was dispossessed, and it is not necessary for him 
to prove the actual collections made during his dis- 
possession. It is sufficient to show what is the annual 
profit which in ordinary years can be collected. Thus 
it is sufficient to show the protits for the years pre- 
ceding or subsequent to the period of dispossession. 
BHAWANEE DEEN SAHOO vr, MonuN Sanoo 

(1 N. W., 188: Ed. 1873, 273 


102. Rents not re- 
ceived.— Expenses of collecting rents.—In estimating 
mesne profits, not merely the amount of rents actual- 
ly received by the defendant, but also those which he 
might have received, and which can no longer be 
collected, ought to be charged against him, On the 
other hand, the reasonable expense of collecting the 
rents may be allowed to him; and if he has paid rent 
to the zemindar, allowance may be made for such 
payments, But he cannot be charged with payments 
of rent made by the plaintiff to the zemindar. Brs- 
SUNESSUOREE DABRA v, TARASOONDEREE BRAHMI- 
NEE. MAHOMED HAJBA v. TARASOONDEREE Brat- 
MINER . ‘ . Marsh., 201: 1 Hay, 677 


103. Failure of 
decree-holder to prove rate of rent.—In estimating 
the amount of mesne profits where a decree-holder 
could not give satisfactory evidence as to the rates at 
which he received rents and the collections he made, 
the judsment-debtor was held liable for the emount 
etated in the Collector’s jummabundi, minus the 
cost of collection, leaving him to recover from Govern- 
ment what he has paid on account of revenue, unless 
the sums so paid had already been refunded by 
Government to the decree-holder, PALMER v. Bat 
GOBIND Doss. ; . . TW.R., 2380 


104. Landlord and 
tenxant.— Held that the mode of estimating the amount 
of mesne profits in respect of a talook held by plaintiff 
under defendant was to ascertain the amount of 
profits which plaintiff could have realised from the 
tulook if be had not been dispossessed therefrom by 
the wrongful act of defendant; and that as there 
was no necessary relation between those profits and 
the amount of revenue payable by the latter on ac- 
count of the inferior holding, such revenue could not 
be treated as an element in the calculation ; but that 
the amount of rent payable by plaintiff to defendant 
ought to be deducted from the gross calculation of 
the talook. Held, also, that there seemed no reason 
why the same rule should not be adopted in this case 
merely because the wrong-doer was the landlord. 
BuYRUB CHUNDER Mojoomvak v. Huro Prosun- 
NO BHOTTACHARJEE. Hero Prosunno Buvrtta- 
CHARJEBR v. BHYRUB CHUNDEBE MOJOOMDAR 

(17 W. R., 257 
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MESNE PROFITS —continued. ; 
8 MODE OF ASSESSMENT AND CALCU. 
LATION—continued. 


Mode of calculation of mesne profits— 
continued, 


106. ———__-—_- Remission of 
rent or neglect to make collectton.—The rule for the 
assessinent of mesne profits is, that the right of the 
true owner is to all the profits of the lund, and not 
merely to the amount of the cash collections during 
the time that he is illegally kept out of possession, 
and the trespasser must be held responsible for all 
that he has realised, and receive credit for everythin 

for which he is entitled to credit, such as rents pai 

and charges for collection. He does not Jessen his 
responsibility by remitting rent or neglecting to make 








collections, KaLEE DEeBEE 0. Monnoo Soopun 
CHOWDLRY ; : ; . 1GW.R,, 171 
106. Gross produce 


of estate.— Value of produce.—Mesne profits should 
not be estimated on the gross produce of an estate 
except when all other means of ascertaining them 
fail, The rents due from the actual cultivators, or, if 
he cultivate the land by his own servants, the value 
of the produce, should be taken as the amount of the 
inesne profits. KHEMON Koret Drura v, Movifoo- 
MUTTY Desta, ‘ - 4W.R.,, Mis,, 23 


107. —_———- —— Fair and rea- 
sonable rent,—In a suit for possession and wasilut, 
where the plaintiff was the actual cultivator of the 
land and obtained a decree, it was held that the Full 
Bench raling in Asmut HKoer v. Indurjeet Kuer, 
B, L. R., Sup. Vol., 10038: 9 W.R., 446, and not 
that in the case of Saudamini Debi v. Anand Chandra 
Haldar, 7 B. L. B., 178, note: 13 W. B., 87, was 
applicable, and that plaintiff was entitled to such fair 
and reasonable rent as the defendant might have de- 
rived from the lund had he left it during the period 
of his wrongful oecupation, Mapuun Cuunper 
Durr o. HanaApuUN PauL . 14 W, R., 204 


108. ————- Peraon not him- 
self cultivating the land.—The mode of calculation 
laid down in Asmut Kover v. Indurject Kooer, B.L. R, 
Sup. Vol, 1003: 9 W. R., $45, held to be applicable 
niso to a case where a person, the wrong-doc; , has not 
himself cultivated the land. Promoruonai wu Roy 
v. TRIPOOKA SUONLDUREE DABKE 


(10 W. R., 463 


109. Principle of 
assessment.— Person oullivating land.—A suit by a 
ryot having been remanded with a view to the ansess- 
ment of mesne profits on the principle Inid down in 














“Sandamini Debi v. Anand Chandra Ilaldar, 7 B. L, 


R., 178, note: 13 W. R, 37, if it was found that the 
plaintiff had himself cultivated the lands before leasing 
them out to an indigo factory, the first Court, finding 
this to be the case, assessed the mesne profits accord- 
ingly,—i.e., at the lowest rate deposed to by the 
plaintiffs’ witnessess. The District Judge reversed 
the decision on the ground of a later ruling in Madhub 
Chunder Dutt v. Haradhun Paul, 14 W. R., 994. 
Held that the Judge ought to have followed the 
course indicated by the order of remand. Held, also, 


6G 
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MESNE PROFITS—continued. 


8. MODE OF ASSESSMENT AND CALCU- 
LATION—continued. 


Mode of calculation of mesne profits— 
continued. 


that the special respondent, if dissatisfied with the 
order of remand, ought to have applied for a review, 
and not having done so he was not entitled to 
ask the Court to go behind that order and consider 
whethor it was wrong with reference to Madhub 
Chunder Dutt v. Haradhun Paul, 14 W. R., 294. 
Held, further, that the later decision did not over- 
rule the earlier one, but referred to a different case, 
—viz., that of a large zemindar entitled to rent 
only ;—and that the Full Bench ruling referred to in 
the later decision did not intend to lay it down that a 
party who is himself a cultivator is not entitled to 
recover the profits which he would have made out of 
the land by his own cultivation. Nursinau Roy ». 
ANDERSON , ‘ 19 W. R., 125 


110. Zerayet and 
bhowli lands.—Production of accounts to show value 
and produce of land.—Tho loss of the party wrong- 
fully kept out of possession must generally be mea- 
surod by the actual profits urising from the usufruct 
of the land during that time, on an oecupation of the 
sainc character us that of the party wrongfully kept 
out of possession at the date of his ouster or of the 
lust legal occupant whom the plaintiff claims to 
succeed to, if the plaintiff himself never entered into 
possession, A difference in assessment should be made 
between zerayet and bhowli lands, a deduction being 
allowed as to the former on account of expenses of 
cultivation, As regards the produce and value of the 
lands in such cases, it is the duty of the judgment- 
debtor to produce his accounts and to prove what were 
the real assets of the property. RookuMEE Koorr 
ow Ram TunuL Roy . . 1TW.R., 166 


111. Suit by culti- 
tor.— Damayes.—W here the plaintiff, who was a cul- 
tivator, sued for possession of certain land, of which 
he hud been dispossessed by the defendant, with 
mesne protits, and the Judge gave him a decree for 
possession, and as to mesne profits decreed that the 
plaintiff should havo the actual profits realised from 
the land, and if that could not be ascortained (as to 
which the burden of proof, he said, should be on the 
defendant), then, according to the capabilities of the 
soil in an average season, making the deductions 
necessary on account of the bad seasons, expense of 
cultivation, rise and fall of prices, and cost of sced ; 
and in the case of indigo, the value of the raw 
produce and not of the manufactured article ;—it 
was held that the principle on which damages were 
awarded was a correct principle, where the plaintiff 
was himeclf a cultivator, WarTson v. Pyarr Lau 
Suana . ‘ ‘ 7B. L. R., 175 


SAUDAMINI DEBEE v. ANAND CHANDRA HALDAR 
[7 B. L. R., 178, note: 18 W., R., 37 


112. Cultivator,.— 
Where the party recovering possession of land of 
which he was wrongfully dispossessed, and claiming 
wasilat, 18 limself the cultivator, he is entitled to re- 
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MESNE PROFITS—continued. 


8. MODE OF ASSESSMENT AND CALCU- 
LATION—continued. 


Mode of calculation of mesne profits— 


continued. 


cover the profits which he would have made out of 

the land by the cultivation had he not been dispos- 
sessed. NuUB SINGH Roy v. ANDERSON 

[16 W. R., 21 

SHIStEE PERSHAD CHUCKERBUTTY vo. KUMLA 

Kant Roy. ° ° . 17 W.R., 348 


1138. Amount which 
might have been received.— Where one party illegally 
dispossesses another and lets his estate in farm, the 
anount of the rent which the party wrongfully ousted 
might have ordinarily received had he been in posses- 
sion, and not the amount of the farm rents received 
during the wrongfal possessor’s incumbency, will, 
unless any special custom be proved, be the measure 
of inesne profits to be awarded. JuGuRNaTH SINGH 
o, AHMEDOOLLAH . ; . 8W.R., 132 


14, ————_______“— Unprofitable 
lands.—In executing a decree for mesne protits, a 
Court does right in excluding from the account lands 
of such a nature as would, under ordinary circum- 
stances, yield no profit, regarding which it has not been 
shown that the judgment-debtors had opportunities of 
disposing of them fora profit. BECHARAM Dass », 
Buosonatus PaL CHOWDHRY . OW.R., 369 


115. Value of pro- 
duce of julkur.—In a suit for wasilat, where it was 
decreed that the value of the produce of a julkur 
should be ascertained in execution, the lower Appel- 
late Court was held to have come to a right conclu- 
sion without any error of law in taking the nearest 
approximate value of the produce indicated by the 











evidence and the plaintiff’s statement. ENarr ALI 
v. SOBUNATH MisskR ° - 15 W. R., 258 
116. Cancelment of 


durputni tenure.—A zemindar granted a putni to 
A., who granted a durputni to 2. The putni was 
sold for arrears of rent to C., who entered into posses- 
sion, cancelled B.’s durputni, and, after two years’ 
possession, granted a durputni to D. Meantime .4, 
the original putnidar, had the sale set aside in a 
regular suit brought for that purpose, and thereupon 
B. brought a suit against D. alone for mesne profits. 
Held that D. was entitled to be credited with the 
amount of rent which he had paid to his putnidar, 
C., and with the expenses of collection. NUFFAR ALI 
Biswas t. RamgsuaAR Buunick .38C.L. BR. 28 


117. Decree-holder 
wrongfully kept out of possession.—A decree-holder 
who stands in the shoes of his judgment-debtor, but 
who has been wrongfully kept out of possession of 
land for which the Judgment-debtor granted a lease, 
is entitled to receive the profit which the judgment- 
debtor made out of them, and which the decree- 
holder would have made had he been in possession. 
Guukov DxyaL MuNDUB 0, Goral SINGH 

[a4 W. R., 272 





( 9841 ) 


MESND PROFITS—contiued. 


8. MODE OF ASSESSMENT AND CALCU. 
LATION—continued. 


Mode of calculation of mesne profita— 
continwed. 


118, Suit for mesne 
profits against trespasser.—Costs and expenses of 
trespasser in coliection of rent.—Held, by the major- 
ity of the Full Bench, that a trespasser on the land 
of another should, in estimating the mesno profits 
which the owner of the land is entitled to recover 
from him, be allowed such costs of collecting the 
rents of the land as are ordinarily incurred by the 
owner, where such trespasser has entered or conti- 
nued on the land in the exercise of a bond fide claim 
of right; but where he has entered or continued on 
the land without any bond fide belicf that he was en- 
titled so to do, the Court may refuse to allow such 
costs, although he may still claim all necessary pay- 
ments, such as Government revenue or ground rent. 
Per Srvart, C. J.—Whiether such trespasser is a 
trespasser bond fide or not, he should be allowed 
such costs, ALTAF ALI vy, Last Mat 

(i. L. R., 1 All. 618 


118. Allowance for 
extraordinary profits.—Where a party is decreed 
entitled to mesne profits, the trespasser cannot be 
allowed to urge that the owner would not have re- 
alised as much from the land as he (the trespasser) 
did ; but if he had obtained extraordinary profits by 
the expenditure of capital on the land, allowance 
should be made for such expenditure. Sreenatil 
Bose v. NOBIN CHUNDER Losk . Ow. R., 473 


120. Damages in- 
eurred by tenant in consequence of ejeclment—A 
landlord who ejects his tenant Wegaliy wand holds pos- 
session as a wroay-doer, although he settles another 
tenant on the land, is liable, not only fur the rent he 
receives under sucht possession, bat also for the 
damages incurred by the tenant whom he has eject. 
ed, in consequence of the ejectment, MAuoMED 
AZMUL v. CHADER LALL PANDEY . 12 W. R., 104 


121. Co-sharers.— 
Decrees for and aganist different parties.— Vie 
mode of calculating inesue profits in cases of decrees 
for and against cach of the parties, ia to calculate 
and rateably divide them, and then to allow a set-off 
to the extent of the profits actually received by each 
sharer, the deficit in each year being made good by 
the party who reccived in excess of his share. Biso0y 
GoBIND NAIK v. KALEE Phosunno Naik 

(16 W. R., 204: 


Co-sharers.— 
Fair rent.—Whcere the parties to a suit for certain 
land and for the payment of mesne profits in respect 
of the same were co-sharers in the estate comprising 
euch land, and the defendants had themselves occu- 
pied and cultivated such land,— Held that the most 
reasonable and fitting mode of asscusing such mesne 
profite was to ascertain what would be a fair rent for 
such Jand if it had been It to an ordiusry tenaut 


Ili 
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MESND PROFITS —continued. 


8. MODE OF ASSESSMENT AND CALCU. 
LATION—continued. 


Mode of calculation of mesne profitsea— 
continued. 


and had not been cultivated by the defendants. 


GunGa Prosap v, GaJaAvAR PRASAD 
(I. L. BR. 2 All. 651 


123, Costs of coliec- 
tion of rent.—Where # suit is decreed as one for 
possession with mesne profits, the decroc-holder is 
not barred from asking the Court, under section 197, 
Civil Procedure Code, to inquire into the amount of 
mesne profits in execution. In deerceing mesne pro- 
tits, » Court has no right to disallow the costs of 
collection on the assumption that a large zemindar 
can collect rents without costs, Gooroo Doss Roy 
v. ANUND Moyzegk Denia, . 16 W. R., 208 


124, Mustagiri ten- 
ares,—Whoere the enstom of collecting rents froin 
mustagirs prevails, the mustagiri jummn isto be the 
busis of account of mesne profits to be recovered 
from ou judgment-debtor, Aumup Rezan v. ENAHT 











JLOssKIN A : i ~1W.QK., Mis., 20 
125. Rent left un- 


collected.—In av suit for mesne profits the dofendant 
cannot have credit for rents which he has left uncol- 
lected from thu ryots, Muukooa v. Ikuranam 
MIsskR ; ; ; : . LHay, 277 


126. Value of trees 
cut down.— Decree for mesne profita—The value of 
trees cnt down and appropriated by a judgment- 
debtor, against whom a deerce with imesne profits 
has been given, may be ineluded in the mesne protits 
for which the judgment-debtor whilst. in) wrongful 
possession is liablo. MBONKEAD SINGH 7, SUDASEER 
Dorr . ; * , . 2W.KR., Mis., 60 


127. Surunjam ee, 
upon what profits to be allowed.—Surunjuuco 
should be allowed upon the amount wctually collect- 
el, and nut apon the net proceeds coming to the 
yemindar, EREQONISSA CHOW DILLAIN 9, RUKETRH- 
OONIBSA : : ‘ . 9W.RB., 467 








QD em Acree Of 
several years.—VDecree of Sudder Court estimating 
the amount of mesne profits from the average of two 
preceeding years, as ascertained ma former auit 
(the evidence in the present suit being unsatisfactory 
ov both sides), upheld. Sourtau Low v, EnvoGgun- 
TY SOORIAH 

{5 W. R., P. C., 125: 2 Moore’s I, A., 72 


139, ———_—_—_——————————————_ Endowed lands. 
—Eapenses of worship.—in the case of endowed 
lands, the judyinent-debtor is entitled to a deduction, 
trom the amount of mesne profits ascertained to be 
due, of the expenses incurred by him in carrying on 
the worship of the idols, Tuskoorn Doss ACHAKIER 
CUUCKEHBUTTY v. SHUSHER BHOOSUN CHATTELIER 

[17 W. R., 208 
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MESNE PROFITS—continued., 


‘ 8g. MODE OF ASSESSMENT AND CALCU- 
LATION—continued, 


Mode of calculation of mesne profits— 
continued, 


130. Oudh Talook- 
dars’ Relief Act, J570.—AInterest on mesne profits.— 
An under-proprictor having been dispossessed by a 
manager of the superior estate, appointed under the 
Oudh Talookdars’ Relief Act, 1870, recovered posses- 
sion undcr a decree, and afterwards sued for mesne 
profits, Held that a person who had not himself 
received the mesne profits having come into posses- 
sion of the talook upon its being released from man- 
ngement under the above Act, would not be charge- 
able with sums which, as it was alleged, might have 
been received by way of mesne profits, but had not 
heen received in consequence of the manager’s wilful 
default; there being nothing to show that such 
tulookdar could be charged with anything more than 
was actually reccived by him. There being no rule 
of law obhging the Court to allow interest upon 
mesne profits, it is a matter for the discretion of the 
Court, upon consideration of the facts, whether to 
allow interest or not. K-8HNANAND vo. PARTAB 
Nanain Sino 

(I. GL. R., 10 Calc., 782: L. R., 11 I. A., 88 


131. Experience of 
Judge deciding case.—Kvidence—In estimating 
mosne profits for a period of wrongful dispossession, 
the lower Courts were held to have pursued an incor- 
rect course in deciding upon the supposed personal 
experience of the Judes instead of upon evidence laid 
before then. The Court ought to have done its 
best to estimate, from the evidence before it, what 
would have been the net profits which the dispos- 
seased ownor would have carned by the cultivation 
during that period had be been in possession. 
KisuEN PERSUAD SINGH v. CRowby 

[23 W. R., 15 


132. Amount claimed 
less than amount fhe hc rama Court cannot give a 
larger amount of mesne profits than is claimed, 
although more is proved. Soorran Row v. Cora- 
GHERY BoocniaAn 

(6 W. R., P. C., 127: 2 Moore’s I. A., 118 

Gooroo Doss Roy e. Bunsuxe Duvr Skin 

[15 W. R., 61 
Karoo Laut THAEOOR v, ForbES 
(7 W. R., 140 


183. Decree for 


amount larger than that claimed.—A decree for 
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nm 


wasilat for a larger sum than that mentioned in the | 
‘ ; . MILITARY CODE. . 
plaint did not profess to do more than give the ap- . 
preximato value of the produce of the land, and that | 
the sum decreed had been found due after two care- | 


plaint was upheld in appeal, on the ground that the 


PEAREE SOONDUREK DosseE 
oe. EsHAN CHUNDER Boss. . 16 W. R., 302 


134. Execution of 


decree.— Amount awarded tn execution larger than 
that cluimed tn plaint.—Court Fees Act (VII of 


ful local investigations. 
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MESNE PROFITS—continued. 


8. MODE OF ASSESSMENT AND CALCU- 
LATION—continued. 


Mode of calculation of mesne profits— 
continued. 


1870), 8. 11, para. 2.—The plaintiff brought a suit 

for possession and for a certain sum as mesne pro- ° 
fits, which he assessed at threc times the annual rent 
paid to the defendant by tenants in actual possession 
of the land. He obtained a decree for posscssion, 
and the decree ordered that the amount of mesne 
profits due to him should be determined in the execu- 
tion proceedings. On an investigation a larger sum 
was found to be due to him for mesne profits than 
that claimed by him in his suit. The plaintiff, 
therefore, paid the excess fee as provided by para- 
graph 2 of section 11 of Act VII of 1870; but it was 
held that the amount of mesne profits recoverable by 
him must be limited to the amount claimed in the 


plaint. Banoogan Jua v. Bygnaty Durr JHa 
[I. L. R., 6 Cale., 474: 7 C, L. R., 589 
135. Amount claimed 


in plaint.—Larger amount found due by Ameen.— 
Where a plaintiff, in bringing a suit for possession 
and for mesne profits, approximately estimates the 
amount of such mesne profits at a certain swum, and 
obtains a decree which leaves the amount due as 
mesne profits to be ascertained in execution, he is 
not bound down to the amount claimed in his plaint ; 
but if more is found due to him, he is entitled on 
payment of further Court fees to recover the larger 
mount so found due, Baboojan Jha v. Byjnath 
Dutt Jha, lL. RK, 6 Cale., 474, distinguished. 
JADOOMUEY DABEE v. HAFEZ MAHOMED ALI KHAN 

[I. L. R., 8 Calc., 205 


136. Execution of 
decree.—Amount stated in plaint.—Hstoppel.— 
When, in ao suit for possession of land and mesne 
profits at a rate stated in the plaint, a decree is 
passed which directs that the amount of mesne pro- 
fits be ascertained in execution of the decree, the 
pluintiff is not limited to the amount or rate stated 
in his plaint, though it may be used as evidence 
against him in favour of the defendant. Baboojan 
Jha v. Byjnath Dutt Jha, I. L. R., 6 Cale., 474, 
eaplained. Gauri Prasap Koonpoo vr, ReiLy 

[I. L. R., 8 Cale., 12:12 C. L. R., 41 


Hvcero GoBInD BHUEKUT v. DIGUMBUREE DERBIA 

[9 W. R., 217 

MILITARY AUTHORITIES, JURISDIC- 
TION OF— 

See JURISDICTION OF CRIMINAL CouRT— 


EUROPEAN BRITISH SURIECTS. 
[13 B. L. R., 474 





See SMALL Cause Covrt, Morvssit—Law 
OF SMALL CatssB Covrt, Morvtssit. 
(5 Bom.,, A. C., 89 


MILITARY COURTS OF REQUEST. 


See APPEAL—AcCT8—MILITARY CoURTS OF 
Requests Act . . 2N. W., 329 
(3 N. W., 75 
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MILITARY COURTS OF REQUEST— 
continged. 


See JURISDICTION—QUESTION OF JURIA- 
DICTION—GENERALLY . 1 Agra, 222 


See SMALL Cause Court, Morussit—Ju- 
RISDICTION—MILITARY MEN. 

(1 Mad, 443 

2 Mad., 389, 489 


L Jurisdiction,—Act XLII of 
1860.—Stat. 20 & 21 Vict. c. 66, 8. 67.—Section 
6 of Act XLIL of 1860 did not alter or interfere with 
the jurisdiction of the Military Courts of Requests 
established by Statute 20 and 21 Victoria, Cup. 66, 
section G7. SHANMUGA 0. MEDDLETON 

{1 Mad., 443 


2. Act XI of 1841.—Act XII of 
1842 (Military Bazars Act).—Right of suit.—The 
provisions of Act XI of 1842 apply to all the Courts 
established by Act XI of 1841, whether those Courts 
are held within or without British territory. 11 is 
incumbent on all persons claiming the privilege of 
suit given by these Acts, when residents within enn- 
tonments, to cause themselves to be registered, Tru 
Ram ov. Moottan Musi ; -. 8N.W,, 70 


3. 
ment Magistrate.—Act X1 of 1841 did not confer 
Jurisdiction on a Military Court of Requests to enter- 
tain # suit against the Cantonment Magistrate as 
representing the Government, JobDuRAJ v. CANTON- 
MENT MAGISTRATE OF MoraR 

(1 N. W., 174: Ed. 18738, 253 


4. Civil Procedure Cade, 
1S59, ss. 114, 119.—The Code ef Civil Procedure, 
1859, except so far as its provisions enact rules for 
appeals from Subordinate Courts, did not apply to 
pre -eedings under Act XI of 1841 (Military Court of 
Requests Act). These proceedings are regulated by 
the Act, and sections 114 and 129 of the Civil Proce- 
dure Code do not apply. Guxsam Doxa 0. MooLran 
NULL : é ; : . 2N. W,, 192 


5. —— 88. 2, 17.~—DPersons 
heyond Brittsh territory.—Sections 2 and 17 of Act 
XT of 18-41 must be read together as regardy persons 
umenible to Military Courts of Requests beyond 
Lritish territory, MooLran Meu », GuNsaM Doss 

[3 N. W., 75 


6. 8. 17.— Decree by de- 
Jault on non-appearance af plantiff.—The term 
“rules in force” in section 17 of Act XI of 1841 is 
to be interpreted as equivalent to “rulcs for the time 
being in force.” It is not competent for a Court of 
Requests to pronounce a decree (by default) in favour 
of defendant without considering the evidence before 
it, GHUNTHAM Doss v, MOOLTAN MULL 

[2 N. W., 229 
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MILITARY OFFICER. 


See ATTACHMENT—SUBJECTS OF ATTACH- 
MENT—FSaLary . I, L. R.,1 All, 780 


See SERVICE o¥ Stumons, 
{11 B. L. R., Ap., 43 
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MILITARY OFFICHR—continued. 


See SmaLt Cavss Court, Morcssin—Jv- 
RISDICTION—MILITARY MBN. 

(2B.L.R,5.N,,3 

2 Mad., 369, 439 


MINISTBRIAL OFFICER. 


See AYTPEAL-—ORDERS. 
(Ss BL. R., A. C. 870 
14 W. R., 328 


See SUPERINTENDENCE OF Il1aH CountT— 
CiuaRrTER ACT, 8. 16—CIVIL CASES. 

[19 W.R., 148 

20 W. R., 470 


1. Appointment.— Ao! XJTof 1856, 
8, 3.—Civil Court Ameens.—TVhe High Court had no 
authority to interfere in the cage of a person who was 
not confirmed in an acting appointment of Civil Court 
Ameen for which the Judge considered some other 
candidate to be more fit. IN THE MATTER OF DoordA 
Doss Doss ; ° : . 17 W. R., 228 


2.———— Act XVI of 1868. 
—Power of Subordinate Judges —Act XV1 of L868 
contemplated that the selection and appointment of 
persons to fill ministerial offices in the establish. 
ments of Subordinate Judges should be left to those 
Judges, the power of the Zillah Judge extending 
merely to the approval or disapproval of the person 
appointed. The latter’s refusal of sanction must be 
based on grounds personnal to the appointee; and he 
must not intorfere and control the selection of per- 
sons #0 as to influence the inferior Judge towards the 
Appointment of a particular candidate. IN TUE 


MATTER OF THE PETITION OF OoLFUT Hossein 
[13 W. R., 107 


3. —_—_———_———————————_ Act XVI of 1868, 
8. 9.—Munsif’s Court.—Under section 9, Act XVI 
of 1868, the nomination and appointment of the 
ministerial officers of a Munsif’s Court rested with 
the Munsif, subject to the approval of the District 
Judge, If the Distriet Judge did not approve, he 
could refuse his sanction, but the law did not permit 
him to appoint any other person, IN TIE MATTER OF 
RAJsSCOOMAR GiOOrro . : . LLW.R., 354 


4, ——$—_ —___———- Act XV of 1868, 
8. 9.— Appointment of serishtadar.—In the muttter 
of the appointment of a serishtadar in a Munsif’s 
Court, it was held to be no irregularity or impropriety 
on the part of a Judge’ to call the attention of the 
Munsif to a circular order of the High Court com- 
municating the wishes of Government that preference 
should be piven to certain discharged officers, ae 
THE OF MATTER ANUND CUUNDER CHUCKERBUTTY 

[24 W. R., 376 


5. Power of Judge to 
interfere with appointment of aerishtadar by Mun- 
sif.— Where a Munsif appointed a person as serish- 
wadar in his Court, and it did not appear that the 
permon so appointed was in any respect disqualified for 
the appointinent, or that his appointment was open 
to any sort of objection whatever, or that the Mun- 














: sif had neglected any of the preliminary inquiries 
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MINISTERIAL OF FICER.—Appointment 


—continued. 


or formalities prescribed for such cases,— Held that 
it was not competent to the Zillah judge, merely on 
the ground that in his opinion the claims of some 
other persons were superior to those of the person 
appointed, to remove him from the office, and to 
direct the appointinent of a different and specified 


person, IN THE MATTER OF THE PRTITION OF 
Buoyevus CHUNDER DEB 7 W.R., 181 
6. Removal of officer. 





— Power of Zillah Judge.—A Zillah Judge may re- 
fuse to confirm the appointment, by a Subordinate 
Court, of a disqualified person as a ministerial officer, 
or may rescind such an appointment if not made 
conformably to the rules prescribed by the High 
Court, and require the Subordinate Court to make a 
fresh appointment after observance of the rules. 


But he has no authority, after allowing an appoint." 


ment to stand for nine months, to displace the per- 
son so appointed and to appoint another in his stead. 
IN THE MATTER OF THE PETITION OF KAILLY 
PROSUNNO CHATTERJEE 7 W. R.,, 224 


7. ———_—_—_—- Removal. — Removal of mohurrir. 
— Power of Zillah Judge.— A Zillah Judge is not 
competent to remove a mohurrir from one Munsifi 
without any fault of his, and to subject him to loss 
by requiring him to go to a distant Munasifi, In 
THE MATTER OF HuRKO GobIND Liswas 

(7 W. R., 246 





, Dismissal.— Ground for dismis- 
sal.—Tho fact of a ministerial officer carrying on 
a shop is not such an irregularity in his conduct as 
to justify his dismissal. IN BE Komon Locntun 
Buapoory F . : . 2 Hay, 674 


een Ground for dis- 
missal. —Private concerns of a ministerial officer 
need not generally be taken notice of by the head 
of a Court or office, but if they appear on the face 
of the record of a case to be such that he cannot be 
entrusted with any oncrous duty, the head of that 
office or Court is justitied in dismissing him from 


office. IN THE MATTER OF THE PETITION oF Fen- 

pan HossEin ‘ ‘ : . 8 Hay, 677 
MINOR. 

Col. 

1. Eviprncs oF Minority. . 3849 

3. LIABILITY ON CONTRACTS : . 8849 

8. LiabiLiry FoR Torts , . 3850 


4, Cusropy oF Minors (Act IX of 1861, 

&c.) 3850 
5. REPRESENTATION OF “MInors IN "Surrs 
6. CASES UNDER MINORS neh BomBay, 8852 

XX or 1864 . ; j . 3858 

See CasES UNDER AcT XL OF 1858. 

See ComMPROMISE—CONSTRUCTION ENnForc- 
ING, EFFECT OF AND BETTING ASIDE 
Dgeps oF CoMPROMISE. 

(I. L. R., 6 Calc. 687 


See Decneg—Form OF DECREE—CONSENT- 
DEURERB ‘ . 16 W. R., 232 
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MINOR —continued, 
See CaskSs UNDER GUARDIAN. 


See CASES UNDER Hinpv LAW—ALIENA- 
TION—ALIENATION BY FATHER. 


See CASES UNDER Hinpvu LAwW-—~GUARDIAN, 


See Hinpv LAW—PARTITION— REQUISITES 
FOR PARTITION. 
(8 B. L. R.,868: 10 W. R., 278 


See INSOLVENT Act, 8. 7. 
[I.L. R., 7 Bom., 411 
I. L. R., 18 Calce., 68 


See LETTERS OF ADMINISTRATION. 
(I. lL. B., 4 Cale, 87 
See CASES UNDER LIMITATION ACT, 1877, 
8,7 


See CASES UNDER MANOMEDAN Law— 
GUARDIAN. 


See MAMOMEDAN LAW—PR&-EMPTION— 
RiGHT OF PRR-EMPTION—WAIVER OF 
Migut oR8 REFUSAL TO PURCHASE. 

[I L. R.,1 AlL, 207 


See CASES UNDER MaJvority, AGE oy— 
See CASES UNDER MaJoRItTY ACT. 


See Pavverk SuiTtT—SoirTs. 
{Il L. R., 3 Mad., 3 
11 B. L. R., 373 


See PLAINT—FORM AND COXTENTS OF 


PLAINT—PLAINTIFFS, 
[I. L. R., 12 Cale., 48 
17 w. R., 144 
20 W. R., 453 
10 Bom. 414 


See REGISTRATION ACT, 1877, 8. 35. 
(I. L. RK, 1 AlL, 465 
I. L. R., 5 All., 599 
I. L. R., 8 Cale., 967 
See Revirw—Form or AND PROCEDURE 
ON APPLICATION 16 W. R., 231 


See SALE IN EXECUTION OF DECREE—SRrtT- 
TING ASIDE SaLE— Riacuts or Pur- 
CHASERS — RECOVERY OF PURCILASR- 
MONEY . I. L. R., 1 All, 568 


See SUCCESSION ACT, 88. 2 AND 3. 
[12 B. L. R., 358 


Collector in charge of estate of— 
See CottectorR . I. L. R., 1 Bom., 318 


Custody of— 


See Habeas Corrvs, 
(5 B. L. R., 418, 557 
13 B. L. R., 160 


Mortgage by administrator of 
property of— 

See Act XL oF 1858, 8. 18. 

{I, L. R., 3 Calc,, 288 
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MINOR—contlinued. 


Obtaining possession of, for pur- 
poses of prostitution. 


Sea PENAL Cov, 88. 372, 373. 





6 B.L. R., 34 
& Mad., 415, 473 
LL. R., 1 Mad., 164 





Power of, to adopt or give per- 
mission to adopt. 


See Hinpu Law—AnorTrion—WHO MAY 
Aporr . . LLR., 1 Cale. 389 
[15 W. BR., 648 


Sale of share of— 


See CASES UNDER Hinpu LAw—Jornr 
FamMity—VPOWERS OF ALIENATION BY 
MEMBERS. 


See CASES UNDER Hinpv LAw—ALIRNA- 
TION—SALR OF JOINT FAMILY PROPER- 
Ty IN EXECUTION, &c 





1. EVIDENCE OF MINORITY. 


Plea of minority, Determi- 
pation of.— Personal appearance of minor.—'The 
plea of minority should be decided on positive evi- 
dence, and not merely on the appearance of the al- 
leged minor, KUETTERMOUUN GHOSE v. RAMESSUR 
GuosE ; : . . W.R., 1864, 304 


KaLEE HALpDAR v. SRBERAM GII0sE 
[W. R., 1864, 366 





2, LIABILITY ON CONTRACTS, 


2. Power to contract.—Neces- 
saries.— Authority to third person—Selllement of 
accotnt.— Minors have a qualified power of contract- 
ing, and an implied or express contract for necessaries 
is binding absolutely on w minor, As a minor cannot 
himself, hy reason of insufficient capacity for business, 
stute and settle an account soas tu be bound thereby, 
so neither can he authorise another party to do for 
him that which he caunot do himself, Bykontxatu 
Roy Cuowbury v. PugosE ; - 6 W.R., 2 


3. ————— Voidable contract.—Act IX of 
1872, ss. 10, 11.— Bond.— Minority of obligee.—A 
contract entered into with a minor is merely voidable 
at the option of the minor; and there is nothing 
to prevent him suing thereon, supposing the contract 
to be otherwise valid. Sasur1 Bucsan Derr o. Jape 
Natu Durr ; ° I. L. B., 11 Calc., 552 


See Hani Ram v. JITAN Rau 
(38 B. L. R., A. C., 426 


————— Purchase from minor,— Vali- 
dity of purchase.— A purchase from a minor is not 
tpso facto invalid. RENNIE vo. GUNGA NARAIN 
CHOWDHEY ;: : . 3 W. B., 10 


5. Pre-emption.— Guardian.—The 
circumstance that a co-sharer of a village was a minor 
at the time of the preparation of the wajib-ul-urz, 
and that ducument was uot attested on his behalf by 
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MINOR—continued, 
2. LIABILITY ON CONTRACTS—continued. 
Pre-emption—conlinued. 


& guardian or duly authorised representative, is not a 
reason for cc dwinig him from the benefit of the 
provisions of that document relating to pre-emption. 
LAL Ganabun Sinau vo. DURGA SINGH 

[1 L. BR, 9 All, 487 


6. —— Mortgage.— Power of minor to 
take @ mortgage.—Observatious by STUART, C. Ji, 
on the competency of a minor to take a mortgage, 
Beuart LAL v, Bent Lan . LLL. R., 3 All, 408 


7. Act XL of 1858, 
8. 18.—Guardian and minor—Mortgage without 
the sanction of the Civil Court.—Foid contract. 
Ratification by minor.—A minor cannot ratify @ 
mortgage of his immoveable property made by his 
guardian appointed under Act XL of 1858, without 
the sanction of the Civil Court, such a mortgage 
being under section 18 of thut Act void ab tritto, 
Mavgl Ram v. Tana SINGH 

(I. L. B., 8 AIL, 852 








3. —______-_—_____--- Sale in execution 
of decree.— Usufractuary mortgage.— Right of pur- 





-chaser.—The acts of a minor are only voidable, and 


not absolutely void. The purchaser of the right, 
title, and interest of a judgment-debtor sued to ob- 
tain immediate possession of the property purchased 
at a sale held in execution of a decree, after setting 
aside an usufructuary mortgage executed by the 
judgment-debtor while a minor,  Zfe/d that the sale 
in exceution merely transferred to the purchaser the 
reversionary right of the judginent-debtor in the pros 
perty, after the satisfaction of the usufructuary 
mortgage, and the right to set, aside an act done 
during minority, //e/d also that, until a transaction by 
nominor was avoided by some distinct act on attaining 
majority, if must be considered valid. Hart Kam ov, 
Jitan RAM 

[3S B.L. RK. A. C., 426: 12 W. R., 378 


See SASUI BuUsAN Dutt v. Japu Nati Durer 
(I. L. R., 11 Calc., 552 


3. LIABILITY FOR TORTS 


9. ————-— Responsibility of minor for 
his acts, ~As regards torts a minor is responsible 
fur his own acts. Lucumeun Doss vo. NARAYAN 


[3 N. W., 191 


4, CUSTODY OF MINORS (ACT IX OF 
1861, 4c.). 


10. Right to choose custody,— 
BRubeas corpus, Return to,---A girl under sixteen yenrs 
of age has not such a discretion as enables her, by giv- 
ing ber consent, to protect any one from the crimingl 
consequences Of inducing her to leave the protection 
of a lawfal guardian ; but where the return tothe writ 
of habeas corpus stated that a girl was above the age 
of sixteen (though her mother stated her to be of 
the aye of thirteen years and nine months), the Court 
held that she was of years of discretion to choose for 
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Right to choose custody—continued. 


herself under whose protection she would remain. 
QUEEN ». VAUGHAN. IN THE MATTER OF GANESH 
Sunpaxgi Dzn1 ‘ : .§ 6B.L4R, 418 


IN THE MATTER OF Krratiza Brat 
[6 BL. BR, 557 


11, Application for custody of 
minor daughter.—<Act XL of 1858, 8. 2.—Prin- 
cipal Civil Court of original jurisdiction.—An appli- 
cation was made to a Munsif for the custody of a 
minor daughter, which, on appeal to the Civil Judge, 
was dismissed, On appcal to the High Court,— Zeld, 
all the proceedings inust be quashed. The application 
should huve becn made in the principal Civil Court of 
original jurisdiction in the district. HaRASUNDARI 
RAISTABL v. JAYADURGA BaIsTanI 

\4BL. BR. Ap. 36 

S. C. Huro Soonpvurke Boisronegr v. Joy Door- 

GA BOISTOBEE . ‘ 18 W. R., 112 


Kristo CuunDER ACHAE TEE 0, Kaswex 'I'HAKOO- 
BANRE ; ‘ ‘ . 23 W. R., 340 


12. Act TX of 1861.— Construction 
of Aot.—Principal Civil Court of original jurisdic- 
tion. —Sembic,—In Act 1X of 1861, “the principal 
Civil Court of original jurisdiction in the district ” 
means the principal Court of ordinary original civil 
jurisdiction. KAM BUNsER KooMAREE ». Soonn 














OOMARERB ‘ . Ind Jur. N.8., 1938 
8. C. Ram Bonser KOONWAREE ». SOOBH KOONn- 

WARKE ‘ ‘ ‘ ‘ W. R., 821 
13. —— Pegu.—European Bri- 


tish minors.—Act IX of 1861 applied to Pegu, and also 
to minors the lawful children of European natural- 
born British subjects. In Re Horron 

[3 W. R., Rec. Ref., 5 


14, European British 
minors, Custody of.—Jurisdiction of Zillah Judge.— 
Appellant having prosented a petition to a Zillah 
Judge under Act IX of 1861, claiming the possession 
and custody of his two minor children alleged to 
be detained by their mother, the parties being Euro- 
pean British subjects,— Held that such Judge had no 
power to entertain the application. IN THE MATTER 
OF THE PETITION OF SHANNON N. W., 79 


16. 8. T.—Act AL of 
1858, 8. 12.—Jurisdiction of Civil Court-—Where 
application was made under Act IX of 1861, and 
an estate was taken charge of by the Collector under 
section 12, Act XL of 1858, the interference of 
the Civil Court was hold to be precluded alike by the 
former Act (section 7) and by the latter. Momzssux 
Roy v. COLLECTOR OF RaJSHAHYE . 16 W. R., 263 


16. 


criminal offence.—P., whose minor wife had refused 
to return to cohabitation with him on the ground 
that he was out of caste in consequence of having 
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4. CUSTODY OF MINORS (ACT IX OF 
1861, &0.)—continued. 


' Act IX of 1861, s. 7—continued. 


committed a criminal offence, applied to the District 
Court under Act IX of 1861 for the custody of her 
person, Held that that Act did not apply to such a 


case. PAKHANDU v. MANKI 
(I. L. R., 3 AIL, 506 


17. Wife.—Dispute on 
fact of marriage.—Where a person claims the custody 
of a female minor on the ground that she is his 
wife, and such minor denies that she is so, Act IX 
of 1861 docs not apply. Such person should estab- 
lish his claim by a suit in the Civil Court. Bauma- 
KUND v. JANKEI , ; ~- LL. R., 8 All, 403 


18, ——_——__—_—_——-_ Jurisdiction of Dis- 
trict Judge.—Marriage.—Injunction.—The pater- 
nal uncle of a female Hindu minor, whose father 
was dead, applied to the District Judge, under Act 
1X of 1861, for the custody of the minor, and for an 
injunction to prevent the mother of the minor from 
carrying out a projected marriage. On the 8th of 
March 1881 the Judge issued an ad interim injunc- 
tion. When the application came on for hearing, it 
appeared that the marriage had taken place before 
the order of injunction had reached the parties. 
The District Judge found that though the mother 
Was entitled to the custody of the minor, yet the pe- 
titioncr was entitled to give the minor in marriage 
in preference to the mother.’: The District Judge 
also found that the marriage had not in fact been 
validly performed. On appeal to the High Court, it 
was contended that the District Judge had no juris- 
diction to determine the right of any party to give 
an infant in marriage on an application under Act 
IX of 1861, or to grant an injunction; and it was 
also contended that the Magistrate was wrong in 
entering into the question of the /fuctum of the 
marriage. Held that, under the provisions of Act 
IX of 1861, the District Judge had jurisdiction. 
Balmakund v. Janki, I. L. R., 3 All., 403 ; Wolver- 
hampton Waterworks Co. v. Hawkesford, 28 L. J. 
(N. S.) C. P., 242; and Collector of Pubna v. Roma- 
nath Tagore, B. L. R., Sup. Vol., 630, referred to. 
Held, also, that for the purpose of deciding whether 
the injunction should issue, the Judge was justified 
in entering into the question of the factum of the 
marriage, though his finding on that point would 
have no effect in determining its validity. IN THE 
MATTER OF THE PETITION OF KaSHI CHUNDER SEN, 
BROHMOMOYEE 0, KASH! CHUNDER SEN 

LL. R., 8 Calc., 266: 10 C, L. R., 91 





5. REPRESENTATION OF MINOR IN SUITS. 


e 
19, ——_—_—_-— Disability to sue.— Odjection 
on ground of disability.—An infant cannot sue ex- 
cept by next friend, and where an objection is made 
on the ground of the disability of the plaintiff it was 
held that the suit might be dismissed. CHINNIAI 
v. Bacsun Sars, : ‘ . 6 Mad, 4385 


20. Disability to carry on suit. 
—Suit by minor.—Next friend.— Plaintiff being a 
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Disability to carry on suit—continued. 


minor his suit was not dismissed, but he was direct- 
ed to appoint a next friend to sue for him. Roto 
ev. SMITH ; ‘ . LB.LR, 0. C10 


21. Suit by minor whose guar- 
dian has omitted to sue.—A winor when he 
comes of age is not precluded from suing in his own 
name for anything that his guardian, either through 
ignorance or negligence, has onmnitted to prosecute. 
KYLASH CHUNDER Sincak tv, GOOROO CHURN SIR- 
CAR. GooKoo CHURN SLRCAB 0, KYLASH CHUNDER 
SIRCAR , ; ; ; : .3 W.R,, 43 


22, —————— Suit on behalf of minor.— 
Act XL of 1858, 8, 3.— Suit of small value. —A suit 
can be prosecuted or defended by a relative on behalf 
of a minor without a certificate under Act XL of 
1858 when the subject-matter of the suit is of small 
value. A suit to recover real and personal property 
of the value of R7,260 was allowed to be prosecuted 
by the brother of a minor on behalf of himself and 
his minor brother, under Act XL of 1858, section 3. 
NABADWIP CHANDRA SIRKAR vt. KALINATH PaL 

[8 B. L. R., Ap., 130 


23... ———_—__-———_ Objection to 
minor's representative.—Where a suit was brought 
by a@ manager, appointed by the Court of Wards on 
behalf of an infant who had a right to sue, an objec- 
tion to the manager’s authority was disallowed as 
merely teehnical. Hakvi NAKkAIN Sanu ev. RUuDER 
PEKKABH MISKER . iL. R., 10 Calc., 627 

{L. R111. A., 26 


—_——————— Nert friend of 
ming, -—Uncle representing minor nephew.— Maho- 
medan law,—Guardian.—The rule of Mahomedan 
law that an uncle cannot be the guardian of the pro- 
perty of a minor, does not prevent an uncle represent- 
ing his infant nephew, under the Code of Civil Proce- 
dure as neat friend in a suit. AnpuL Baro, 
Rast BEMARI PAL. : -6C.L.R., 413 


26. -————— 
senlalion of minor.— Effect on proceciings.—W here 
on appeal the Court was of opinion that certain 
minors were not properly represented in a suit 
brought by them, it declared all the proecedings in 
the suit to be null and void as far as the minors were 
concerned, With regard to the party actiny as their 
next friend, the Court allowed her to withdraw the 
suit with liberty to bring a fresh suit, and returned 
the plaint. Guru PERsHAD SINGH 0». 
McnkaJ PoRI : 


26. —————_—- Effect of decree in suit 
brought by elder brothers.— Manager.—The 
plaintiffs, Hindu brothers, brought w suit for redemp- 
tion. During the minority of the plaintiffs their 
elder brothers had brought a previous suit to redeem 
the same property, which suit had been disminsed, 
There was no evidence to show that in that suit they 
had assumed to act on behalf of the family, ur that 








er ce a ee eS 


a ee A Se a 


Improper repre- : 
| decree, 
' Dassee, 11 B. L. R, 171; ond Mongola Daasee v. 
' Saroda Dorsee, 12 B.L. R., Ap, 2, cited, 


GOSS AIN : 
~ ZL, R,, 11 Calc., 733 


Effect of decree in suit brought by elder 
brothers—cuntinued. 


any one of them had been a de facto manager of the 
family property. JZe/d that the plaintiffs were not 
sufficiently represented in the previous suit, and 
that, therefore, their present suit was maintainable. 
Durgapersad v. Kesho Persad, I, L. R., 8 Cale., 656: 
L. RY I. A. 27, explained. PADMARAR VINAYAK 
JosHI v. MAHADEV KRISHNA JOKNI 

[1. L. R., 10 Bom., 21 


27. — Suit against minor.— Parties. 
~—Guardian.—Act XL of 1858, 8. 8.—Declaratory 
decree.—1n a suit to set aside, “the allegation of tho 
defendant that her son S. had been adopted by the 
father of the plaintiff, and had therefore inherited 
his property,” the defendant was deseribed in’ tho 
pluint, us AZ, the mother of S8.; and subsequently 
the words “a minor’? were inserted after the name 
of & In the proceedings in the suit the defendant 
designated herself as mother and guardian of &., a 
minor, but there was nothing to show she had obtainud 
a certificate of guardianship, or had been appointed 
guardian ad litem, The two lower Courts gave a decree 
for the plaintiff. On special appeal to the High 
Court it was contended that 8. ought to be a party 
tothe suit. 2Zeld that the suit, as it stood, could not 
be treated as a suit against the minor: the minor 
ought himeclf to have been made und been described 
as defendant, some other person being named as 
guardian. If treated us a suit apainst Af, only, it 
was wrongly brought, no suit to make any declara- 
tion as to the adoption could be brought against any 
other than S, himsclf. MONuOLa Dossy v. SARODA 


DosskB. : . . ZBL. RR, Ap. 2 
S. C. MONGULA DOSSEB v. SHABODA DossER, 

[20 W. R., 48 

28. Sufficiency of representa- 





tion.—IJmproper representation of minor.— Sut for 
“elf and as guardian,”’-— Semble,—That the fact of 
a suit being brought by 4. for self and us puardian 
of C., w minor, is not conclusive evidence that GC. is 
not 60 far 2 party to the suit as to be bound hy the 
Sreenarain Miller v, Kishen Soondery 


Ginish 
CuunvkER Mooxkgnger v. Mittex . 8 C,L. R17 


29. Civil Procedure 
Code, 1577, 8s. 440, 444.— Liability of pleader to pay 
costs. —The plaintiff, who sued for confirmation of 
possession of certain land ou behalf of her minor sons, 
thus described hersclf in the beading of the plaint; 
“WS. B., widow of the late C. B., mother and guardian 
on behalf of the minors, S. and X., plaintiff.’ The 
suit being dismissed, an appeal was preferred under 
the sume heading. On second appeal the appeal was 
headed “ 8 B., widow of the late C. B., mother and 
guardian of &, and K., minors, appellant.” The 
plaint alleged that the plaintiff had held possession as 
guardian of the minor sons. Held that the procedings 
were Lad in law, the plaint not having been framed in 
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Sufficiency of representation—continued. 


accordance with the provisions of section 440 of the 
Civil Procedure Code. The High Court further di- 
rected that the ploader who filed the original suit and 
the pleaders who filed the appeal in the lower Appel- 
late Court should be called upon to show cause, before 
the presiding officers of the original and the lower Ap- 
pellate Courts respectively, why they should not be 
ordered, under section 444 of the Civil Procedure 
Code, to pay the costs of the suit and the appeal. 
Suonal Buwa o. MonopamM Munpvut 

[11 C. L. R., 15 


30. Civil Procedure 
Code (Act XIV of 1882), 8. 440.— Suit by next friend 
on behalf of mtnor.—Act XL of 1858, s. 3.—Certift- 
cate.— The effect of section 3 of Act XL of 1858, read 
with section 440 of the Code of Civil Procedure, is, 
that a minor plaintiff must not only always sue b 
his next friend, but, when the suit relates to the 
minor’s estate, the person representing the minor 
must either hold a cortifica's under the Act, or must 
obtain the sanction of th: Court for the suit to 
proceed, The mere adinission of a plaint by the 
Court does not sufficiently indicate that sanction is 
accorded. Doraga CuurRN SHAHA v. NILMONRY 
Dass . LL. R10 Cale, 184: 13 C. L. R., 369 


Seo contra, AUKHIL CHUNDER v. TRIPOORA Soon: 
DUREE ‘ ° . - 22W.R., 625 


$1. Next friend.— 
Certificate under Act XL of 1858, 8. 3,—Civil Pro- 
cedure Code (dct XIV of 1882), s. 440.—Section 
440 of the Civil Procedure Code, read with section 
8 of Act XL of 1858, does not make the receipt from 
the Court of a written permission to sue compulsory 
upon the next friend of an infant plaintiff. Nerwags 
ow. Maxsup ALI, - LOR. 123 Cale. 131 


32. Insufficient ap- 
pearance on behalf of infant.—Succession Act, s. 
261.—Civil Procedure Code (Act X of 1877), ch. 
XXXL, ss. 440-464.—Act XL of 1858, s. 3.—No 
judgment or order passed in a suit, to which a minor 
subject to the provisions of Act XL of 1858 is a 

arty, will bind him on his attaining majority, unless 
ho ig representod in the suit by some person who has 
either taken out a certificate, or has obtained the 
permission of the Court to suc or defend on his behalf 
without a certificate. Permission granted to sue or 
defend on behalf of a minor, under section 3 of Act 
XL of 1858, should be formally placed on the record. 
Chapter XXXT of tho Civil Procedure Code lays down 
the form in which a minor should appear as o party, 
and this form should be strictly followed. Murna- 

MOYEI Dania v0. JOGODISHURI DABIA 
(LL. R., 5 Calc, 450: 5 C. L. R., 361 


33. Suit on behalf of 
minor. — Permission to sue.—Tho uncle of a minor 
instituted a suit on his behalf without obtaining the 
formal permission of the Court in which such suit was 
instituted to sue on his behalf. The uucle’s right to 
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suc was denied by the defondant, and the first of the 
issucs framed was whether he had such right. The 
Court decided that he had such right. Held, in second 
appeal, that, although permission to sue or defend a 
suit on behalf of a minor should be formally grant- 
ed, to be of effect, such decision might fairly be ac- 
ecpted as in this case a sufficient and effective permis- 
sion to the uncle to sue, and he was compctent to 
maintain such suit. ‘Mrinamoyi Dabia v. Jogodishurs 
Dabia, I. L. R., 5 Cale., 450, referred to. Pirrnar 
Sinau v. SOBHAN SINGH »§ LL.B, 4 AlL1l 


34, ——_———————— ———— Permission of 
Court to guardian to sue.—Discretion of Court,— 
Act XL of 1858.—Civil Procedure Code (Act XIV 
of 1882), s. 440.—Return of plaint.—A_ volunteer 
guardian has no right to sue on behalf of a minor; 
the accord or refusal of permission to sue is a matter 
in the discretion of the Court. Where a suit is 
brought in violation of section 440 of the Code of 
Civil Procedure, or of the provisions of Act XL of 
1858, the proper course for a Court to pursue is to 
return the plaint, in order that the error may be rec- 
tified. Russick As BAIRAGY v. PRronaTH MI8- 
gre . LL, R.,10 Calc,, 102: 12 C.L. R., 405 


35, ——_—_____—_—- Improper repre- 
sentation of minor.— Appearance by a@ guardian not 
sanctioned.—Act XL of 1858, 8. 3.—Act VIII of 
1859.— Suit against minor.—Presumption when no 
permission recorded by Court,—Misdescription of 
minor.—Act XIV’ of 1882, s. 443.—A suit was 
brought against a mother “for self and as guar. 
dian of 4. and B,, minor sons of C., deceased,” at a 
period when Act VIII of 1859 was in force. Tho 
mother had not taken out a certificate under Act XL 
of 1858, and no permission was recorded by the Court 
allowing the mother to defend on behalf of the infants 
under the provisions of section 3 of that Act, A de- 
cree was made in tho suit, and in oxecution thereof 
certain property belonging to 4. and 3B. was sold 
and purchased by X., the decree-holder. Subsequently, 
on A.’s coming of age, A. and B., by 4. as his next 
friend, instituted a suit against X. and their mother 
to recover the property so purchased by X. Held 
that under the provisions of Act VIII of 1859 it was 
not necessary to formally record sanction to the 
mother to defend under section 3 of Act XL of 1858; 
and that the fact of sanction having been given might 
be presumed by the Court, and that on the facts of 
the case such presumption was warranted. Held, also, 
that though 4. and 2B. were not properly described in 
the previous suit, it was a mere defect in form, and 
did not affect the merits of the case, being ia accord- 
ance with the prevailing practice at the time when 
the suit was brought; and that there is no authorit 
for saying that, when minors have been really sued, 
though in a wrong form, a decree against them would 
not be valid. Jo@i Sinan v. Kung Bsuant Singur 
(I. L. R., 11 Cale. 508 


38, Guardian ad li- 
tem, Appointment of.— Act AIV of 1882, ss, 448, 464. 
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—Act XL of 1858, .3.—Miners, Suit against, im- 
properly framed.—In a suit intended to be brought 
against some minors, the defendants were sct out in 
the heading of the plaint as “ Sharoda Sunderi Debya, 
widow of Chundra Kanta Chuckerbutty, deceased, 
mother and guardian of the minors”’ (setting out their 
names). At the filing of the plaint, the plaintiff ap- 
plied for and obtained an order making Sharoda 
guardian of the minors for the purposes of the suit. 
She was not, however, guardian of the property and 
persons of the minors under Act XL of 1858, Held 
that the minors were not parties to the suit; that the 
order making Sharoda guardian ad litem was not 
made ina suit in which the minors were defendants ; 
and that the suit must be dismissed as against the 
minors. Held, also, that neither the Code of Civil 
Procedure nor the proviso of section 3 of Act XL of 
1858 give a plaintiff any power to institute a suit 
against ® person named by himsclf as guardian ad 
litem on behalf of a minor, nor do they give to the 
Court the power of transferring, by a mere order made 
ex parte, an irregular proceeding such as the one 
above mentioned into a suit against the minor. Gtru 
CHURN CHUCKERBUTTY v. KALI K1ssen TAGORE 
(i. L. R., 11 Calc, 402 





37. Suit against per- 
son of whose estate a certificate of administration is 
subsequently obtained.— Kight of guardian to defend, 
—A suit having been instituted upon a bond and no 
appearance entered by the defendant, who admittedly 
was over 18 years of age on the dats of the institution 
of the suit, 4. obtained a certificate of guardianship 
in respect of the property of the defendant under Act 
XL of 1858, and having been allowed upon auch cer- 
tificate to defend the suit on behalf of the original 
defendant, pleaded minority. Held that, notwith- 
standing the appointment as guardian, 4. ought not 
to have been made a defendant, the original defend- 
aut not being a minor when the suit was instituted. 
Kaisuna MonGcuL SHaua v. AKBAR JUMMA Kuan 

[9 C.L. R., 213 


38. Appearance for 
minor.— Notice of decrec.—Iresence of vakil,—A 
statement in a decree that a vakil had appeared and 
was present in Court for a minor when the decree was 
made, was held, in a suit to set the decree aside 
as being made behind his back, to be notice to the 
minor of the decree having been made. Keck uya- 
KUR BHUTTACHARJEE v. KURKOONA MoYeek DABER 





[25 W. R., 280 - 


39. Civil Procedure 
Code, s. 442.—Section 442 of the Civil Procedure 
Code refers to a case where the plaint on the face of 
it appears to have been filed by a person who was a 





minor. Bexr Rau Buvctr v. Raw Lav Duvuxrr 
[i. L. R., 13 Cale., 189 
40. Costsa.— Costs of d-fendants, Suit 





Sor.— Necesearies.—-Contract Act, 8. 65.—Where a 
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suit has been brought against a minor, the effect of 
which, if snecessful, would be to deprive the minor of 
his property, the costs of successfully defending that 
suit on his behalf may, when his property is in the 
hands of the Receiver of the Court, be recovered 
from the minor as necessaries in an action brought 
against him by his attorney, Watkins «. DHUNNOO 
Banoo . ILL. B., 7 Cale, 140:8C.L. R., 483 


41, Suit on behalf of 
minor by Court of Wards.—Pereonal liability of 
officer representing Court of Wards.—Choice between 
tnnocent persons.—A suit on behalf of a minor by 
the Court of Wards, which was the Deputy Commia- 
sioner before whom it was instituted, having been 
dismissed in appeal by the High Court, i¢ was held 
that the Deputy Commissioner by whose authority 
it had been instituted ought not to have tried the 
suit, and that though in an ordinary case, tho person 
who appeared on the record on behalf of the infant 
would be liable for the costs, in this ease, as the 
Deputy Commissioner was no longer in office, one of 
two innocent persons must bear tho costs, either the 
minor or the defendant. Jt was determined accord- 
ingly that the defendant inust suffer, as he was in 
part to blame for allowing the suit to proceed. 
BikROMAJEMT MULLO OGALsuNvo Din v, Court 
or Warps , . : . 21 W. R., 312 


42. ————_— Suit by legatecs 
on behalf of themeelves and other legataes.— Civil 
Procedure Code.~— Act XIV of Is82, 8. 30.—Coste 
against next friend. —A legatee cannot sue on behalf 
of hinnself and other legatees without an order of the 
Court obtained under seetion $O of the Civil Pro- 
cedure Code enabling him so to sue. Where a 
legatee, a minor, sued in that form by her next friend 
without such an order, the next friend was held liable 
for costs on his adducing no evidence to show that 
the suit was for the benefit of the minor. Que 
REBBALLA DABEE v0. COUNDER KANT MOOKERJER 
(I. L. R., 1 Cale., 2138 


43. ———_———_ Certifloate of heirship,— 
Bom. Rey. VITT of 1827,—Under the provisions of 
Regulation VITE of 1827 a certificate of heirship 
cannot be granted to a minor. BAt Baina o. Bat 
DaGuBAa F : . LL. B.,6 Bom., 728 











6. CASES UNDER MINORS ACT (BOMBAY), 
XX OF 1564. 


See Account, Stir For— 
(I. I. R,, 8 Bom., 14 
See CARES UNDER GUARDIAN, 
See Sate IN EXECUTION OF Decrre—Dp.- 
CREES AGAINST REPRESENTATIVES. 
[I.L. R., 5 BKom., 14 
44, — Application of Act.— Minors 


resident out of Presidency.—The Bombay Minors 
Act (XX of 1864) docs not apply to minors who are 
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not resident within the Presidency of Bombay. 
MAGANBHAI PURSHOTAMDAS ©. VITHOBA BIN 
NARAYAN SHET  . ‘ . 7Bom., A. C., 7 





; 8. LL—Construction.—“ May,” 
 shall.’—-The provision in section 1] of the Minors 
Act (XX of 1864), that when the estate of a minor 
consists of land, the Court “ may” direct the Col- 
lector to take charge of the estate, is not obligatory. 
In BE Boevay, F . LL. R. 4 Bom. 635 


46. : Nagir of Court.—Offcer of 
Government.— Bombay Civil Courts Acts (XIV of 
1869, 8. 82, and X of 1876, 8. 15).— Collector.— Public 
curator under Act XIX of 1841.—The nazir of a 
Civil Court who is appointed guardian of the esttte 
of a minor under Act XX of 1864, is not an officer of 
Government within the meaning of section 32 of 
Act XIV of 1869 as amended by section 15 of Act 
X of 1876. An officer of Government, in order to 
come within those enactme ts, must be a party to a 
suit in his official capacity. ‘The only officers of 
Govermnent whom Act XX of 1864 contemplates as 
guardians of the estates of a minor in their official 
capacity, are the Collector of the district and the 
public curator, appointed as such under Act XIX of 
1841. Mouan lsHwak v. Haku Rupa 

[I. L. R., 4 Bom., 638 


Contra, Vastpkv Visnno Dinsuir v. NARAYAN 
JAGANNATH DIiksuttT 
(I. L. R., 4 Bom., 642, note 


47. ——_—_——- Natural father of minor.— 
Aduption.— Residence of minor.—The natural father 
of a minor who hus been adopted into another family 
is not by Hindu law his proper guardian when either 
of the adoptive parents is living and willing to act as 
guardian, The residence of the minor with the 
adoptive parents is a part of the consideration for 
their adoption of a son, and unless serious ill-treat- 
ment or incompetency on their part be proved, they 
and the survivor of them are the proper guardians. 
LAKSHMIBAI 9. SHRIDHAR VasupEV TAKLE 

{I. L. R., 3 Bom., 1 


48. Foreign guardian.—Sutt by 
next friend.—A foreign guardian will not be recog- 
nised in the Courts in this country in a suit brought 
by such guardians to recover, on account of a minor, 
profits arising from immoveable property. Where 
» suit was brought by the agent of a minor’s guar- 
dian appointed by H. H, the Gaikwad of Baroda, it 
was ordered that the proceedings should be amended 
by describing such agent as the next friend of the 
minor, in which capacity he was then permitted to 
sue, MAGANBHAI PURSHOTAMADAS v. VITHOBA BIN 
NaRaYAN Suxt . : . 7 Bom, A. C,, 7 


49. Certificate of administra- 
tion.— Father suing on behalf of minor son.—A 
father on behalf of his minor son entitled to property 
in his own right wust obtain a certificate of admi- 











DIGEST OF CABES. 


( 3860 ) 


MINOR—continued. 


6. CASES UNDER MINORS ACT (BOMBAY), 
XX OF 1864—continued. 
Certificate of administration—continued. 
nistration under section 2 of Act XX of 1864. SitTA- 


RAM BuHat v. SITARAM GANESH 
6 Bom., A. C., 250 





50. $$ —————— Vidow suing on 
behalf of son.—A widow without a certificate of ad- 
ministration under Act XX of 1864 is precluded from 
bringing a suit in her own name in respect of her 
minor son’s property. Goran Kasur v. RAMABAI 
SAHEB PATVADHAN : ‘ . 12 Bom.,,17 


51. Sait against 
minor.— Power of District Judge.—Section 2 of Act 
XX of 1864 does not prohibit a person having a 
claim against a minor from bringing a suit until a 
certificate of administration has been granted. He 
may properly bring his suit, but immediately after 
his doing so he should apply to the District Judge 
for the appointment of an administrator, and it is 
competent to the District Judge under section 8 of 
the Act to make that appointment. Ly rk MoTiRaAM 
RUPACHAND . ; . - 11 Bom, 21 


52. ——_—_—_—_—____———— Right to inati- 
tute suit on behalf of minor.—There is nothing in 
the Minors Act (XX of 1864) to prevent the institu- 
tion of a suit by the next friend of a minor who has 
not obtained a certificate of administration to the 
minor’s estate, but who claims no right to have 
charge of the minor’s property, asking for a declara- 
tion of the winor’s rights, and for an order directing 
the defendant to pay money he owes to the minor 
into the principal Civil Court of the district. As 
the right, however, of a friend to institute a suit on 
behalf of a minor is under the control of the Court, 
and as the Minors Act, by scctions 3-7, enables a 
friend of the minor to protect his interests by apply- 
ing for the appointment of a fit person to have 
charge of the property of the minor and to protect 
his estate, the proper course for a Court, to which a 
plaint on behalf of a minor is presented by his friend, 
is cither to refuse to accept the plaint, when there is 
no pressing necessity for its acceptance, or in case 
such pressing necessity exists, to accept the plaint 
and stay procecdings until the plaintiff has duly 
obtained a certificate under the Act. VisKor ». 
JigipuAI VAI. : . - 9 Bom., 310 


53. Suit against 
minor.—A suit against a minor whose estate exceeds 
#250 in value cannot be proceeded with unless he be 
represented by a person holding a certificate of ad- 
ministration under Act XX of 1864. The plaintiff 
may apply to the District Judge to appoin® an admi- 
nistrator if none such has been appointed. DuxHon- 
DIBA LAKSHUMAN v. Kusa . 6 Bom., A. C., 219 


54. Guardian.— Act 
AX of 1864, s. 2.—Procedure—Ciril Procedure 
Code (Act X of 1877), s. 440.—Act XX of 1864 is 
not superseded by Act X of 1877. Where, therefore, 
n widow claimed to have charge of property in trust 
for her minor sons, it was held necessary, under sec- 
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MINOR—coelinued. 


6. CASES UNDER MINORS ACT (BOMBAY), 
XX OF 1864—coxlinued. 


Certificate of administration—continued. 


tion 2 of Act XX of 1864, that she should obtain a 
certificate of administration if the whole estate was 
of greater value than R250; and that it was compet- 
ent to the Court, if there was any pressing necessity 
(owing to the operation of the law of limitation) that 
a suit should be brought at once to accept the 
plaint and stay proceedings until the mother had ob- 
tained a certificate under Act XX of 1864. Murtt- 
DivUR v. Surpu : LL. R.,3 Bom., 149 


55, ——______________—. Next friend.— 
Security of -‘minor’s estate —Act XX of 1864.— 
Where there is a next friend of a minor willing and 
competent to act for him, such next friend may file 
a suit on his behalf, or continue one already filed, 
without a certificate of administration. In the event 
of a decree being passed in’ the minor’s favour, the 
Court can, in the absence of an administrator under 
Act XX of 1864, make such arrangements as it 
deems expedient for the security of the minor’s estate, 
as by appointing an administrator under the Act. 
NaG THAKUR v. MADNAJI SADASHIV 

ji. L. R., 8 Bom., 2389 


58. Hinds law— 
Joint family.— Unseparated minor.—Certificate of 
administration of minor’s share when necessary.— 
Managcr.—Three brothers belonging to a joint 
Hindu family instituted a suit in the Court of » Sub- 
ordinate Judge in their own names and on behalf 
of their minor brother to set aside an alienation of 
the family property made by their deceased father, 
The Subordinate Judge ruled that one of the plain- 
tiffs must procure a certificate of administration 
under Act XX of 1864, section 2, before the suit 
could proceed, Held that no certificate was neces- 
sary. The manager of the family should be allowed 
to proceed with the suit as next friend of the minor, 
with permission, if necessary, to amend the plaint 
accordingly. NARSINGRAV RAaMCHANDRA 0. VEN- 
KAJI KRIisuNA . IL. R. 8 Bom., 395 


57. Proceeding to 
enforce award.— Civil Procedure Code, 1859, 8. 327.— 
Bom. Act XX of 1884, 8. 2.—As proceedings taken to 
file and enforce an award under section 327 of the 
Civil Procedure Code are of the nature of a suit 
within the meaning of section 2 of Act XX of 1864, 
a@ minor must be represented in such proceedings by 
a person holding a certificate of administration, 
VASUDEB VISHNU v. NARAYAN JAGANNATH 

8 Bom., 289 


MINORITY, DISABILITY OF-—~ 
See LIMITATION—STATUTES OF LIMITA: 
TION—Acr XXV or 1857, 8. 9. 
{13 BL. R., 445 
See LIMITATIONSTATUTES OF LIMITA- 
TION—ActT IX oF 1859, 8. 20. 
[13 B.L. R., 202 
See CASES UNDER LIMITATION—Act XV oF 
1877, 8. 7. 
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MIRASIDARS, RIGHT OF— 


See CA8kK8 UNDER LANDLORD AND TRNANT 
—Minasipans . I, L. R., 1 Mad., 205 
[I. lL. R., 3 Bom., 340 

I.L. R., 3 Wad., 149 


MISAPPROPRIATION OF PROPERTY. 


See CERTIFICATE OF ADMINISTRATION 
EFFECT OF CERTIFIOATK. 
(6 B. L. R., 371 


See CRIMINAL MISAPPROPRIATION, 
MISCARRIAGE, 


1, ——_—_—-— Causing miscarriage,— Penal 
Code, s. 312.—The offence defined in section 313 can 
only be committed when 2 woman is in fact pregnant. 
QUEEN ov. Kapuy Parrur - lEW.R., Cr. 4 


a ee es Penal Code, s, 819, 
—“ With child.” —Stage of pregnancy immaterial. 
—A woman is with child within the meaning of 
section 812 of the Penal Code as soon as she is preg- 
nant, Jfeld, therefore, where &® woman was ucquit- 
ted on a charge of causing herself to miscarry, on 
the ground that she had only been pregnant for 
one month, and that there was nothing which could 
be called even a rudimentary fatus or child, that 
the acquittal was bad in law. (Quurn-EmMpress v. 


ADEMMA , : : I. L. R., 9 Mad, 869 


3. Attempt to cause mi = 
riage.— Penal Code, 8s. 312, 611.—Ina case in whieh 
the child was full grown the Court declined to Coie 
vict the accused of causing miscarriage under Koction 
312 of the Penal Code—that section SUPPOSING? ox. 
pulsion of the child before the period of pestation is 
completed,—but convicted them of an attempt to 
cause miscarriage under sections 812 and S11 read 
together, QUEEN v. ARUNJA Hewa 


(19 W. R., Cr., 39 
MISCELLANEOUS PROCEEDINGS, 


Civil Provedure Cude, 1877-1885 
647 (Act IIT of 1861, ». Si) Troeedeve nn 
38, Act XXIIT of 1861, was not intended to muke th 
procedure and the powers of the Court which ae 
be applicable in suits before deerce applicable to ITU. 
ceedings in suits after decree, but to provide a ene 
cedure as nearly resembling Act VILL of 1559 as 
possible for other cases not being suits, Dy TUB 


MATTER OF THE PETITION OF JOLUO Mongk Dosgrn 
[ll W. R., 494 











MISCHIEF. 
See ATTEMPT TO CoMMIT Orvencr, 
(3 BL. RB. A. Cr., 55 
L Requisites for offence.— Peng! 


Code, 8. 426.—The authority vested in tho Criminal 
Court of punishing persons for acts of mischi ray 
one which must be exercised with great caution v ‘4 
it inust be very clear, before conviction that fs 
accused has brought himself within the meani of 
section 425 uf the Penal Code. In rp M ress 
THE PETITION OF Kam GHoLaM Singy sl 


(6 W. R., Cr,, 59 
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- MISCHIBF.—Requisites for offence—conti- 


nued. 


2. Probable conse- 
quential damage to other property.—To constitute 
the offence of mischief according to the Penal Code, 
the act done must be shown to have caused destruc- 
tion of some property or such a change in the pro- 

rty, or the situation of it, as destroys or diminishes 
its value or utility, or affects it injuriously, The pro- 
bable consequential damage to other property would 
not of itsclf constitute mischief. ANONYMoUS 

[4 Mad., Ap.,16 


3. Penal Code, s. 426. 
— Wrongful intention.—In order to convict a person 
of the offence of mischief under section 426, Penal 
Code, it is for the prosecution to prove that the 
aecused caused damage with a wrongful intent 
-with a knowledge that he was not justified in doing 
it, and that the party under whose orders he was 
acting had no real title. IssuR CHUNDER MUNDLE 
o. KoHIM SHEIKH. . 25 W. R., Cr., 65 


4. Damage to non-existent 
right.— Penal Code, s. 425.— Revenue sale.- ~Damage 
done between dute of sale + ad grant of certificate.— 
Wrongful loss to property held under incomplete 
title. —The damago contemplated in section 425 of 
the Penal Code need not necessarily consist in the 
infringement of an existing, present, and complete 
right, but it may be caused by an act done now with 
tho intention of defeating and rendering infructuous 
a right about fo come into existence, Any person 
who contracts to purchase property, and puys in a 

wrtion of the purchase-money, has such an interest 
In that property, although his tithe may not be com- 
plete, or his right final and conclusive, that the de- 
atruction‘of£ such property may cause to him wrong- 
ful losw or damage within the meaning of section 

425, DuanMa Das Gitosz ». NussErtppIN 
[I. L. R., 12 Calc., 660 














5. Invasion of right causing 
wrongful loss.— Peaal Code (Act XLV" of 1860), 
ss. 341, 425.— Wrongful restraint.—Where com- 
plainant had for the purpose of removal placed cer- 
tain goods upon a cart, and accused came and un- 
yoked the bullocks, and turned the goods off the cart 
on to the road, and complainant thereupon went 
away at once leaving them there,— Held that, under 
these circumstances, a conviction under section 3-41 of 
the Penal Code could not be sustained ; but that 
there was such “mischief” as to bring the offence 
within section 425. Held, also, that section 425 does 
not necessarily contemplate damage of a destructive 
character. It requires merely that there should be 
an invasion of right, and diminution of the value of 
one’s property, caused: by that invasion of right, 
which must have been contemplated by the doer of 
it when he did it. IN THE MATTER OF THE PETITION 
oF JUGGESHWAR Dass. JueGcEsHwaRk Dass v. Kox- 
Lassi CHUNDER CHATTERJEE 

(I. L. R., 13 Calc., 55 


6. Person dealing with proper- 
ty under beliefit in his own.— Penal Code, «. 
625.—1£ a person deals injuriously with property 
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MISCHIEF.—Person dealing with proper- 
ty under belief it in his own—continued. 


in the bond fide belief it is his own, he cannot be 
convicted of mischief, Empress v. Bupa Sineu 
° (I. L. R., 2 All, 101 


7. Cutting and carrying away 
bamboos.— Penal Code, s. 426.—In a case in which 
the accused was charged with having cut and carried 
away bamboos, the right to which was disputed, 
it was held that he could not be convicted of inischief 
under section 426 of the Penal Code. SuakuR Ma- 
HOMED wv. CHUNDER MonuN Sna 

(21 W. R., Cr., 38 


8. ——-———— Cutting trees on land in 
another’s possession.—A person commits mis- 
chief if he cuts trees on land which he claims, but of 
which possession, after an execution sale, has been 
legally made over to another person, without any ob- 
jection or formal intervention on his part. Sonar 
SALDAR v. BUKHTAR Sarpan. 25 W. R., Cr., 46 





9. ————- Cutting Government trees 
without leave.—Held that it was not illegal 
to convict prisoners of mischief as well as of 
theft, the offences charged being that they had cut 
down Government trees without leave, and uppropri- 
uted them. REG. 0. NARAYAN KRISHNA 

[2 Bom., 416: 2nd Ed., 303 


10. Cattle straying.— Penal Code, 
8, 425.—Act IIT of 1857, s. 17.—Negligence.—Sec- 
tion 425 of the Penal Code supposes that the de- 
struction was caused with the intention to cause 
wrongful loss or damage, and does not apply to 
cases of mere carelessness ; and section 17, Act IIT of 
1857, supposes the mischief (cattle trespass) was 
done intentionally, and not by negligence. QUEEN 
v. ARAZ SIRCAR  . : . 10 W. R., Cr., 29 


KaSHINATH GHOSE v. DINOBUNDHOO MYTEE 
(16 W. R., Cr., 72 


11. Allowing cattle 
to stray.—The mere fact of allowing cattle to stray, 
whereby damage is caused to the complainant, affords 
no cides to support a conviction on the charge 


. 6 Mad, Ap., 37 
12. ——_—_—_--—_——_—_—_—_—__—_———._ Trespass.— Mere 


neglect on the part of an owner of cattle to keep them 
from straying into fields, is not causing cattle to 
enter a compound within the meaning of section 425 
of the Penal Code. That section requires that before 
the owner is convicted of the offence, it must be 
proved that he actually caused the cattle to enter, 
knowing that by so doing he was likely to cause 
damage. Fornes o. GratsH CHANDRA ,BHUTTA- 
cuansgkE. 6 BL, R., Ap., 3:14 W. B., Cr., 31 


13. Penal Code (Act 
XLV of 1560), s. 425.—In order to constitute the 
offence of mischief within the meaning of section 
425 of the Penal Code, it is not sufficient to show 
that the owner of cattle which had caused damage 
was guilty of carclessness in allowing them to stray. 
The prosecution is bound to show that there was an 








of mischicf, ANONYMOUS. 
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MISCHIEF.—Cattle straying—continued. 


intention to cause wrongful loss or damage. EM- 
PeEss v. Bar Baya . LL, R. 7 Bom., 126 


14. ————_——____——__——_—_—_— Penal Code, s. 
426.— Catttle Trespass Act, Iof1871, s. 10.—Cattle 
causing damage to crop.—Liability of owner.—Tho 
owner of an animal which strays on to another’s land, 
and causcs damage to the crop thereon, does not, 
unless he has wilfully driven it upon the land, com- 
mit the offence of mischief under section 426 of the 





Penal Code. QUEEN-EMPRESS v. SHAIK Ragu 
{I. L. R., 9 Bom., 173 
15. Cattle Trespass 


Act, 1857, s. 18.— Penal Code, s. 425.—In the case of 
a conviction by a Subordinate Magistrate, under sec- 
tion 18 of Act ILL of 1857, of a person who through 
neglect permitted a public road to be damaged, by 
allowing his pigs to trespass thereon,—Held, on 
a reference to the District Magistrate, that the con- 
viction was not legal, because the land damayed 
was a public road, as the right to use a public road 
is limited to the purposes for which the road is dedi- 
cated, REG. v. LINGANA BIN GINBANA 

{4 Bom., Cr., 14 


16. ‘Grazing cattle on waste 
lands.—The defendants were convicted of mischicf 
under section 427 of the Penal Code for grazing 
their cattle upon waste lands without payment of 
certain capitation fees to which the prosecutor was 
entitled. He/d that there was no evidence that the 
defendants caused mischief, ANONYMOT'S 

{6 Mad., Ap., 30 





17. ———_——— Interference with fishery.— 
Penal Code, s, 425.— Wrongful loss.-—Proof of title. 
—The right to a tishery was in dispute between the 
zeminaar of Bally and the zemindar of Moharajpore, 
The former obtained a decree in the Civil Court de- 
claring the fishery to be his, in proceedings to which 
the latter was pot a party, and the servants of the 
Bally zemindar thereupon removed 2 bamboo bar, 
which the Moharajpore people had erected to prevent 
the passage of fish, For this they were convicted of 
mischief under the Penal Code, and punished by fine. 
Held, on reference to the High Court, that the con- 
viction could not stand, as the Moharajpore zemin- 
dar had not shown that he was legally entitled to the 
fishery, and as it did not appear that the defendants 
were acting otherwise than from a bond fide helicf 
that the Moharajpore zemindar was encroaching on 
their master’s rights. Bakar HALsaNna v. DDLNO- 
BaNDHU Biswas. . SB.L.R,, A. Cr., 17 


S.C. QUEEN v. DENoO Bonpiioo Biswas 
[12 W. R., Cr.,1 


18, Pulling up stakes lawfully 
placed at sea within territorial limits.— 
Penal Code, ss. 225 and 427.— Where certain of the 
inhaditants of the village of Manari in the Thana 
district salliced out in boats and pulled up and 
removed a nuinber of fishing stakes lawfully fixed in 
the sea within three miles from the shore by the vil- 
lagers of a neighbouring villace, it was held that the 


Penal Code was the substantive law applicable to 
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MISCHIEF.—Pulling up stakes lawfulty 
Placed ig sea within territorial limitsa— 
continued, 


the case, and that the offence amounted to mischief 
within the meaning of sections 425 and 427 of that 
Code. Rea. ». Kastya Rama . 8 Bom., Cr., 68 


19. Opening irrigation sluice 
at wrong time.—Penal Code, s. 425.—Tho defend- 
ants were convicted of mischief under the follow. 
ing circumstances, During certain seasons of the 
year they received water through a sluice for the irri- 
gation of their lands, At another season tho sluico 
was closed and the water allowed to tlow to the lands 
of other cultivators, This arrangement was pre- 
scribed by the revenue authorities, and the defendants 
violated it by opening their sluice during the season 
prescribed for the irrigation of the lands of the other 
cultivators. Jéeld that the conviction could not be 
sustained; there had been no destruction of proporty 
or diminution in the value or utility of property by 
the defendants within the meaning of section 425 of 
the Penal Code. Anonymous . 7 Mad, Ap., 89 


20. —————— Endangering safety of river 
embankment.—ZJntention.—Where the accused 
had, while extending » garden and laying the founda- 
tion of a house, encroached on the inner slope of a 
river embankment, and thereby endangered the safo- 
ty of the whole station,x—Held that, in order to 
justify a conviction for the offence of mischief, it 
must appear that the acensed person had done a 
particular act with intent to cause, or knowing it to 
be likely to cause, wrongful loss, and that, as the 
house and garden on which the aceused was engaged 
would be the first to be swept away in the event of 
the dreaded breach in the bund and consequent irrup- 
tion of the river, such guilty knowledge or intent 
could not reasonably be inferred on his part. IN 
THE MATTER OF THK PETITION OF PRrRAN Nati 
SHAWA. IN THE MATTER OF THE PETITION OF 
Koma Nati BANERJEE . 25 W. R., Cr., 69 


21. ————_——- Act done without show of 
right.— Penal Code, 8. 430.—Causing diminution ow 
water-supply.— Held, hy the majority of «a Full Bench, 
InnkS, J., dissenting, that it ie not part of the defini. 
tion of the offence of causing «a diminution of water- 
supply for agricultural purposes that the act of the 
acensed should be a mere wanton act of waste. It is 
sufficient that the act is done without any show of 





right. RAMAKRISUNA CHETTI v,. PALANYANDI 
KUDAMBAR . ‘ -_ LL, R., 1 Mad., 262 
22. — Causing diminu- 


tion of water-supply.— Penal Code, #. 430.— Water- 
it appeared 
that the complainant was the exclusive owner of a 
water-course, and that the accused had no sort of 
right to assert any claim to it, the causing of a dimi- 
nution of the supply of water by the accused, even 
though in the assertion of a right, was held to be 
only an additional wrong, and to constitute mischief 
within the meaning of section 430 of the Penal Code, 
Ram Ariuhna Chetty v. Palanyandi Kudambar, I, 
L. R., 1 Mad., 262, followed, QugEN-EMPRESS v. 
JAGANNATH Baixas! BHAVE 


[L L. B., 10 Bom., 188 
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MISCHIEF —coniinued. 


. 33. Damage to bridge through 
floating logs.—The accused were convicted of 
mischief. The acts were, that whilst the accused 
were employed in floating timber through a bridge, 
some of the logs struck against the arch of the 
bridge. Held that the conviction was bad. ANoNnyY- 
MOUS. ‘ - 2 . &§ Mad., Ap., 40 


2 Erection by one joint owner 
of edifice without consent of others.— 
Land held by joint owners.— Penal Code, s. 425.— 
Wrongfal loss.—A., a joint owner of & parcel of land, 
erected on it an edifice without the consent and 
against the will of B., another joint owner. A dis- 
mute having arisen in consequence, the Magistrate 
Pold an inquiry, and made an order, under section 
580 of the Criminal Procedure Code, 1872, awarding 
to A. exclusive possession of the part of the land on 
which the edifice had been erected. B. then brought 
a suit in the Civil Court to establish his title to joint 
possession of the whole parcel and for a declaration 
that A. was not entitled to erect any edifice thereon ; 
and he further prayed that such edifice should be re- 
tnuved. 3B. obtained a dec: 2e, whereupon his servants 
went on the land and pulled it down. They were 
charged before the Deputy Magistrate with having 
committed pmischief, and on this convicted and fined, 
Subsequently the accused found the men in the em- 

loy of 4. were putting up this erection, a nawhbat- 
Linus again, and accordiugly protested against its 
erection, pulled down the bamboos, thrust aside the 
sorvants of 4., throwing to the ground one man who 
was clinging to the bamboos. Held, per JACKSON, J., 
that as there had been no causing of wrongful loss, 
the accused had not been guilty of mischief. Held, 
further, per CUNNINGHAM, J.,, that the acts of the 
complainants in erecting the nawbat-khana amounted 
to mischief, and came within the purview of section 
425 of the Penal Code. Empress o. RAJCOOMAR 
Sinan . ILL, R.,3 Cale, 5738:1C. L. R., 352 
(2 C. L. R., 62 


‘ Deatruction of carcass.— 
Right to skin of animals.— Village mahars.— Cus- 
tom.—Tho owner of an animal who buries it after 
its death is not guilty of mischief or any other 
offence, although he does so with the express object 
of preventing the mahars of his village from taking 
its skin according to the custom of the country. 
QUEEN-EMPRESS v, GOVINDA PUNJA 

(I. L. R., 8 Bom., 295 


26. Destruction of immoral 
document.— Penal Code, s. 426.—The destruction 
of a document evidencing an agreement void for im- 
morality may constitute the offence of mischief with- 
in the meaning of section 426 of BY Penal Code. 














QUEEN o. VYAPURI . . - Mad., 401 
MISDIRECTION. 
See CaASkS UNDER CHARGE TO JURY— 
MIsDIRECTION. 


See Reviston—CrimmiInaL Cases — VER- 
DICT oF JURY AND MISDIREOTION. 
(lI BL. RR, A. Cr, 8 
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MISJOINDER. 


See ADMINISTRATION. 
[15 B. L. R., 206 


See APPELLATE CoUuRT—OTHER ERRORS 
AFFKCTING Mexzits or Suit. 

(6 Bom., A. C., 177 

7 Bom., A. C., 19 

23 W. R., 208 

13 W. R., 176 

I.L. R., 10 Calc., 1081 


See CASES UNDER CosTs—SPEcIAL Casks 
— MIsJUINDER, 


See Hinpv LAw—JoOInT FAMILY—POWERS 
OF ALIENATION BY MEMBERS—OTHER 
Members . I. L. R.,, 1 Calc., 326 


See CASES UNDER JOINDER OF CAUSES OF 
ACTION. 


See CASES UNDER MULTIFARIOUSNESS. 


See SuUANDER. 
[15 B. L. R., 161, 166, note 


See SPECIFIO Rewer Act, 8. 27. 
[I. L. R., 1 All, 555 


1. ————-— Misjoinder of parties.—Suit 
for account from different dates against two 
persons.—In «8 suit for an account against 4. and 2. 
aus agents, the plaintiff asked for an account as 
against A. from 1265 tens to 1283 (1876), and as 
against B. from 1281 (1874) to 1283 (1876). Held 
that there had been no misjoinder. DErGAaMBER 
MITTER vo. KALLYNa1u Roy 

[v. L. R., 7 Cale., 654 


8. C. DEGUMBEB Mozumpark v. KaLtynaTa Roy. 
[9 C, L. R., 265 


2. a Suit on bond not 
pledging lands,— Plaintiff sued on a simple money- 
bond for the recovery of a sum of money lent by him 
to RB. A., a female, whose estates were under the 
management of a Court of Wards, and he made co- 
defendants in the suit certain other parties whom he 
charged with endeavouring to have the estates of 
R. A. transferred to them. He also tendered in evi- 
dence another bond, by which &. 4., the principal 
defendant, purported to secure a further advance, 
and to pledge her zemindari estates to the plaintiff 
till the debt was paid off. Held that the plaintiff 
had no ground of suit against the other defendants, 
as to whom there was misjoinder, except R. A., the 
principal female defendant, as his cause of action 
against &. A. was based on the first bond, which did 
not create any charge upon the lands with which they 
are said to have meddled. ManomMep Zanoor ALI 
Kaan ve. Rurra Koorer . OwW.R., P. C. 9 

[11 Moore’s I, A., 468 


3. Suit on bond 
hypothecating immoveable property.—Joinder of 
debtor and purchaser of property.—The holder of 
a bond hypothecating property who seeks to recover 
the debt due under the bond from his debtor, and to 
bring to sale the hypothecated property which is in 
the hands of a parcusshh is at liberty to implead the 
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debtor and the purchaser in the samo suit, and there is 
no objection to such an action on the ground of mis- 
joinder. Buogi Lau v. CHUTTER SINGH 


[6 N. W., 323 

Distinguishing Maxunp Ram Deni Das 
[6 N. W., 324, note 
4 Suit on bond.— 





The plaintiff alleged in his plaint that A. had 
agreed in a bond to borrow from him 85,000 in 
order to institute a suit against D., as to his share in 
certain joint ancestral property ; that R. consequently 
borrowed 23,000 from him, and that while the suit 
was pending, 2. and J, in collusion with each other 
and their mother, in order to deprive the plaintiff of 
his money, agreed to refer the suit to their mother, 
who by reason of their collusion made a statement 
which resulted in a smaller sum being decreed to 2. 
than was claimed by him, and in the property in suit 
remaining in the possession of D.; and that, as both 
R. and D. had taken collusive proceedings, with 
intent to obstruct the plaintiff’s realisation of his 
money, they were both liable for the said sum of 
R¥,0V0, and he therefore brought this suit to recover 
483,000 principal, and 23,000, an equivalent of that 
sum, under the terms of the bond; and that the 
cause of action arose on the day on which 2, and 
D, agreed to refer their suit to their mother. Held 
(Peauson, J., dissenting) that the suit was bad for 
misjoinder of parties. HisHEsuUuR PeRsuap v. RaM 
CuuRuN ,. ‘ , é - ON. W.,, 25 


5. -—-—— Non-segistration 
as tenunts.— Where a single suit for rent against the 
holders of several tenures is objecced toon the ground 
Of misjoinder, the mere fact of non-registration as 
separate holdings is no answer to the objection. The 
Court should inquire whether the tenants have not in 
fact been dealt’ with as holders of separate tenures. 
LaLun MonggE v. Sona Monexr Danet 

[232 W. R., 334 


6. Suit against 
lessees and their sureties.—Jurisdiction of Revenue 
Court. —Though a Revenue Court had, under Act X of 
1859, no jurisdiction to take cognisance of a suit 
against the sureties of a lessee, a suit brought against 
the lessees and their sureties was not bad for misjoin- 








der. DoorGa PEasuaD v, SHEURAS SINGH 
(6 N. W., 282 
7. Suit for share of 





partnership assets,—Insolvent estate.—Administra- 
tion suit by creditors.— Addition as plaintiff of recei- 
ter in administration sutt.—In a suit by the widow 
and executrix of a testator who at his death was a 
member of a mercantile firm, the plaintiff claimed to 
be entitled to 60 cents or shares in the firm up to the 
date of the testator’s death, and toa like share in the 
profits earned subsequently to his death, or to be 
earned by the firm so long as it continued to carry on 
the said agency business of the company. The 
defendaut admitted the right of the plaintiff to the 
share claimed in the profits earned prior to the testa- 
tor’s death, but resisted her claim to any portion of 


' Li 
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the subscquent profits, The testator’s estate had 
proved insolvent; and proviously to the filing of this 
suit an administration suit had been filed by credit- 
ors, By a decree made in that suit on the 23rd 
January 1883 a receiver had been appointed, who 
was mude a co-plaintiff with the oxecutrix in the 
present suit. It was contended on behalf of the 
defendant that there was a misjoinder, the re- 
ceiver being only entitled to sue for what might be 
duc to the testator’s estate up to the date of his 
death. Held that there was no misjoinder. ‘The 
receiver might have sued for every thing that was 
due to the estate, but for greater snfety the execu- 
trix was added as a plaintiff. Bacuunar v, SHAMIL 
JADOWJI ; ; . LL. R., 9 Bom., 36 


8. - Plaintiffa having 
separate interests.—In a suit by two plaintiffs for 
the value of personal property plundered, of which 
one plaintiff owned certain articles and the other was 
the owner of others, if the cause, time, plaice, and pur- 
ties charged be the same in both instances, the fact 
that both plaintiffs have not a joint interest in the 
whole of the property plundered by the defendants is 
insufficient to put them out of Court. JUGOoBUNDLOO 


W. R., 1864, 81 





9. ——§— Procedure where 
one plaintiffis found tu have no interest.— Ina suit to 
recover property bought by one S. and his mother 
as guardian of his minor brother, where it was found 
that D. alone was entitled to the properties as heir to 
its owner, her late father,—Held that it was not 
necessary to dismiss the suit on account of its forinal 
incorrectness, but the name of S. should have been 
struck off the record, and the suit allowed to proceed 
as that of YD. alone. SBREERAM Hazuan v. GYARAM 
WaTEE j ; ; - 11 W.R., 507 


10. ———_—_———_——_——_ —— Suit by mort. 
gagee fv recover possessiun of morlgayed properly.— 
In a suit by wu mortgagee for possession of the mort- 
gaged property, on the allegation that some of the 
defendants under subsequent mortgages and pur- 
chases had opposed him in obtaining posscasion ; and 
to have it declared that the suid mortyages und pur. 
chases were inoperative,— f/eld that the plaintiff had 
but one cause of action upon his mortgage deed, and 
was right in joining all the defendants in the suit. 
Bau KisukN Mauvavatrug v. Kistoo Cnuurn 
[22 W. R., 582 


11. Suit to cancel 
mortgage and deed of sale. —A reyintering officer hav- 
ing refused to register « deed of sale of certain pro. 
perty executed by S. in favour of &., B. sued 8, and 
A. claiming the completion of the sale with delivery 
of the sale deed duly executed, and possession of the 
property by cancelment of 1 deed of mortgage of the 
same executed in K.'s favour by & Held the suit 
was bad fur misjoinder. BeHaut Lan ov. Konpam 
LAL . , . . : .§ IN. W., 108 


12. Owners of 
separate: holdings once joint.—A suit to recover pos- 
session As cultivators, brought by two plaintiffs, 


Gu 
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whose holdings, although originally one, have for 
a long time been separated and held separately, will be 
dismissed for misjoinder. GirwuR v. Nyaz ALI 

[2 N. W., 306 


[/_ ne Separate interests 
én subject-matter of suit.— BR. owned one-third of 
an estate, and P., B,, and §. owned another third 
jointly. Ina suit in which 2., P., B., and 8, joined 
in bringing against V., who was in possession under a 
deed of gift, they claimed possession and to have the 
deed of gift set aside. Held by the Full Bench that 
there was no misjoinder of plaintiffs in the suit. 
Ram Sewak SincH v, Naxonep Sinan 

(i. L. R., 4 All, 261 


14. Suit for confirm: 
alton of possession of land not in joint possession,— 
The plaintiffs alleged that certain of their lands had 
been wrongly recorded in some settlement papers as 
belonging to the defendants, but declared themselves 
to be still in possession of them, and prayed that they 
might be maintained in possession by the correction 
of the error in the record which threatened the dis- 
turbance of their possession. They did not allege, 
however, that the fields in question, or any of them, 
had been recorded as jointly belonging to the defend- 
ants, nor was such the erase. eld that, under such 
circumstances, the plaintiffs had no such common 
cause of action in the matter of the suit against the 
defendants, as would justify the courge taken in suing 
them all together. Gunaa Ral v, Sakkrna Beaum 

(6 N. W., 72 


15, ———_———_—_—_—. Suit for pre-emp- 
fion.—Three several sales of separate shares in the 
saine mehal were the subject-matter of the deed of 
sale in a suit for pre-emption, and the purchasers of 
one of the shares and the purchaser of the other two 
shares were different persons, and the plaintiff claim- 
ed the right of pre-emption in respect of all three 
shares, and indiscriminately impleaded all the several 
vendors and venders, who had no community of 
interest in the subject matter of the suit. The 
Court, allowing the plea of misjoinder, which both 
the lower Courts had overruled, remanded the case 
to the Court of first instance, in order that the 
plaint might be returned to the plaintiff for amend- 
ment, and the suit tried and decided afresh after 
amendment, GoLam v, Wasipa Bist 

(7 N. W., 188 


16. Suit for redemp- 
tion of mortgage.—Civil Procedure Code, 1859, 
se. 8.—Parties.—K. was in possession of mouzah 
Dharmapore as usufructuary mortgagee. A share 
in the mouzah was sold in tho execution of a decree 
against the sharcholder, It was afterwards trans- 
“ferred by private sale to S. by the auction-purchaser. 
- 8, alleging that the mortgage-debt had been satistied 
out of the usufruct, sued to recover possession of 
the share, and impleaded not only K., but also the 
heirs of the mortgagors, and his vendee, the auction- 
purchaser, but no cause of action was declared 
— those parties nor did they resist the suit. 
The lower Courts dismissed the suit on the ground 
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that separate causes of action, not between the same 
parties, had been included in one suit. The High 
Court reversed the decrees of the lower Courts so far 
as they dismissed the suit against the heirs of the 
mortgagors and the mortgagee, and remanded the 
suit for trial, as since the heirs of the mortgagors 
were intcrested in the account which must have been 
taken in the suit, it was necessary to make them 
parties in order that they might be bound by it. 
SUKHAWAT ALI v. KesHo TEWaABI 

(6 N. W., 208 


17. Specific perform- 
ance, Suit for.—Joinder of third person not party to 
the contract.—In a suit for specific performance of 
a contract entered into by defendant No. 1, the 
plaintiff joined as a defendant a third person who 
alleged that he was the owner of the property, the 
subject of the contract, seeking to obtuin possession 
and other relief as against such third person stating 
that he was s benamidar of the first defendant. 
There was nothing to show that such third person 
had any interest distinct from the first defendant. 
Held that there was no misjoinder. The principle 
laid down in the cases of Houghton v. Money, 
L. R., 2 Ch. App., 166, and Luchumsey Ookerda v. 
Fazulla Cassumbhoy, I. L. R., 5 Bom., 177, viz., 
that a person not a party to the contract cannot bo 
joined in a suit for specific performance, is only 
applicable where from the plaintiff’s case it appears 
that the third party, not a party to the contract, has 
a distinct interest from that of the other parties to 
the contragg, which interest is sought to be declared 
null and void. Moxuny Laur ov. Cuotay Latu 

(I. L. R., 10 Calc. 1061 


18. ———_—_——__ ————._ Civil Procedure 
Code, 8. 26.—Amendment of plaint.—Specific Relief 
Act, s. 42.—Declaratory suit.—Suit by six plaintiffs 
praying for a declaration that certain proceedings of 
a District Temple Committee removing them from 
office as trustees of a temple were illegal. Decfend- 
ants pleaded that the suit would not lie because of 
misjoinder, Held that, under section 26 of the 
Code of Civil Procedure, the plaintiffs could not sue 
jointly, and that the plaint should be returned for 
amendment, one of the plaintiffs to be allowed to 
use it as his own, RAMANUJA 0. DEVANYAKA 


[I. L. R., 8 Mad., 361 


MISPRISION OF TREASON. 


See WAGING WAR AGAINST THE QUEEN. 
[7 BL. R., 63 





MISREPRESENTATION. 


See Rigut or Su1T—MISREPRBBENTATION. 
(1. L. R., 4 Bom., 465 
2 N. W., 138 


MISTAKE, CONDITION IMPOSED BY 
NON-FULFILMENT OF— 


See Hinpvu Law — ADOrrioN—SECOND, S1- 
MULTANEOUS, AND CONDITIONAL ADOP- 
TIONS . - L.LR. 23 Bom. 377 
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MISTAKH, MONEY PAID BY, IN EX- 
CESS IN SATISFACTION OF DECREE. 
See Crvit Procepure Conpr, 1882, s, 244 

(Act XXIII or 1861, s. 11)—QUESTIONS 


IN EXECUTION OF DECKER. 
(I. L. R., 1 AIL, 388 


MISTAKE, SUIT BROUGHT UNDER, 
OR WANT OF INQUIRY. 


See LimiraTion Act, 1877, 8. 14 (1871), 
8, 15 , . iL. R., 3 Calc. 817 
(LL. R., 8 Cale., 255 
MISTAKE OF FACT. 


See Contract Act, 8. 23—ILLRGAL CoNn- 
TRAOTS—GENERALLY. 
[I. L. R., 3 Cale., 602 


MISTAKE OF FACT, AGREEMENT 
MADE UNDER, EFFECT OF— 
See WAIVER . 5 Mad, 487, 444 


MOFUSSIL COURTS, POWER OF— 


————— Mofussil Courts have no power to 
make orders ta poenam oygainst persons not parties 


to a suit such as is possessed by the original side of ° 


the High Court. RAMNipHY Koonpoo v, Quoo- 
DHYARAM KHAN . 11 B.L. R., Ap., 37 


S.C. Ram Nipuege Koonpoo ev. Asoopnya Ram 


KHAN - 5 . - 20 W.R., 128 
MOHUNT. ; 
See CA8KkS UNDER HinpDU LAwW—ENDow- 
MENT. 


See Hinpu LAw—INHERITANOB — RELI- 
Gious VEeRsona, &o. 

[L L. R., 1 AIL, 689 

5 W. R., Mis., 57 

3 Agra, 205 


See Hinpu LAW—INHERITANCR—DIVEsr- 
ING OF, EXCLUSION FROM, AND J or- 
FEITURB OF, INHERITANCE—MARKIAGUE. 

{I. L. R., 5 Bom., 682 


See ONUS PROBANDI—CUBTOM, 
Li. L. R., 5 Bom., 682 


MOHUNT, PERSONAL ESTATE OF. 


See CERTIFICATE OF ADMINISTRATION— 
Is8UB OF, AND RiGHT TO, CERTIFICATE. 


(1. L. R., 4 Cale. 954 


MOKURRARI ISTEMRARLI 
See LEASE—CONSTROUCTION, 
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MOKURRARI TENURE. 


See GRANT—CONSTRUOCTION OF Grants. 
(I. L. R., 1 Cale., 891 


——_——— Effect on, of subsequent farm- 
ing lease.—A mokurrari holding cannot be ex- 
tinguished by a subsequent farming lease. DaURM 
Roy vr. MubDoosoopuUN Prosap CHOWDHRY 

[W. R., 1864, Act X, 117 


MONEY HAD AND RECHIVED. 


See CASES UNDER LIMITATION AOT, 1877, 
ART. 62. 


. ———— Money paid under compul- 
sion of law.— Payment! into Court by mortgagee of 
amount of decree to prevent sale of mortgaged pro- 
perty.— Voluntary payment.—The defendant sued 
one J. H. 2. in the Small Cause Court, and obtained 
a decree, in eraccution of which he caused a steamer 
to be attached as being the property of J. 1, 2. 
Thereupon the plaintiffs, alleging themselves to bo 
in possession of the steamer as mortgagees from 
J. H. P., in order to obtain its release, paid the 
mnount of the decree against J. . £2. into Court, 
and the steamer was given up. Subsequently an 
order was made by the Court, on the application of 
the plaintiffs, that the money should remain in Court 
pending the result. of a suit to be brought by them 
for its recovery. They accordingly broaght a suit 
against the defendant. The Judge of the Small 
Cause Court found that J. Af, 2. had no attachable 
interest in the steamer, and that the plaintiffs had 
paid the amount of the decree on compulsion, Jleld, 
the plaintiffs could maintain the suit, although tho 
defendant had not actually received the amount of 
the decree, Mouan v. Dewan ALI Sikana 

[8 BL. R., 418 


Money paid under 
compulsion of law cannot be recovered buck as money 
had and received, JUGQOBUNDHOO GHOSE v, Chow. 
pDuRY MuMmTaz Hossein W. R., 1864, 205 


3. —— Voluntary payment.—/ay- 
ment without authorily.—ift A. withont B.'s author- 
ity pay B.'s creditor, he cannot recover back from the 
creditor the amount go paid. Moot Cuunn v, Asoo- 


DHYA PERSHAD  . : . SN. W., 162 


enn Suit by aub-leasea 
against lessor for malikana which he was com- 
pelled to pay.—-Where w sub-lessce pays malikana 
which was not specified in the sub-lease as being o 
charge on the property, and as to which he was ignor- 
ant,—ZZeld that he was equitably entitled to recover 
over from his lessur. TAarRsaANAH ov. KaDHAREY 
LALL e . . ° ° . § N, W., 1 








Proceeds of joint immove- 


| & --- 
able property after satisfaction of decree by 


soe ee 


sale of tenure, Suit for.—-The plaintiff and the 
defendant were co-owners of a certain talook. The 
zemindar brought a suit for arrears of rent of the 
talook against the defendant, obtained a decree, and 
in execution of that decree sold the tenure. The pro- 
ceeds of the sale, after satisfying the zemindar’s 
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MONEY HAD AND RECEIVED.—Pro- 
ceeds of joint immoveable property after 
eatisfuction of decree by sale of tenure, 
Suit for—continued. 

decree, were taken by the defendant; and the plain- 

tiff instituted the present suit to recover an 8 annas 

share thereof. Zeld that the plaintiff was entitled 
to recover. Ram Coomar SEn v. Ram Comun Sex 
(I. L. R., 10 Calc., 388 


MONEY ILLEGALLY LEVIED AS TAX, 
SUIT TO RECOVER— 


See Mabras Towns IMPROVEMENT ACT 
III or 1871, 8, 85. 
(I. L. R., 1 Mad., 168 


MONEY OBTAINED BY COLLUSION 


AND FRAUD, SUIT TO RECOVER— 


See Limitation Act, 1877, ant. 62 (1871, 
AKT 6U) . LL. BR. 2 Cale, 393 


MONTY PAID. 


See CaSES UNDER LimiTaTION Act, 1877, 
AkT. 61. 


by mistake. 
See CASES UNDER Contract Aor, 8. 72. 





by mistake in excess satisfaction 
of decree. 


See Civit Proogpurg Copr, 1882, 8. 244 
—QUESTIONS IN EXECUTION OF DECREE. 
(LL. R., 1 All, 388 

6 Mad., 304 

17 W. R., 14 

15 W. R., 160 

19 W. R., 413 

4C.L. R., 677 





by trespasser in possession. 


See WRonGFun Possession. 
(I. L. R., 4 Calc., 566 


in execution of decree, Suit to re- 
cover — 


See Civit ProogpurE Conk, 1882, 8s. 244 
—QUESTIONS IN EXECUTION OF DECREE. 
5B. L. R., 223 

I. L. R., 1 Mad., 203 

I. L. R., 6 Bom., 146 
I. L. R., 6 Mad.,, 41 


See CASES UNDER CIVIL PRocEDURE CopE, 
1882, 88. 257, 258. 





to prevent sale. 


See CASES UNDER SALE FOR ABREARS OF 
Rent—DEpPosit To stay Sag. 


See CASES UNDER Sats FOR ABREABS OF 
REVENCUE—~—Dsgposit To stay SALe. 





to sirdar as wages of coolies. 


See ATTACHMENT—SUBJECTS OF ATTACH- 
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MONEY PAID—continued. 


to stay foreclosure, Suit for— 


See ATTACHMENT—ALIENATION DURING 
AtracHMentT . 4B.L, RB, A.C, 24 


ae mistake, Liability of payee 
or— 


See Contract Act, 8. 72. 
I. L. R.,1 All, 78 
I. L. R., 7 Calc., 573 
8 Bom., A. C., 102 
3 N. W., 186 


L Voluntary payment.—Compul- 
sory payment of revenue.—Previons request.—L., 
having been compelled by a revenue officer to pay 
revenue payable by P., sued P. to recover the amount 
as having been paid on his account. His plaint dis- 
closed no cause of action against P., triable in a Civil 
Court, for he did not plead that the payment was 
made at the request, expressed or implied, of D. 
There being no such request on the part of P. to sup- 
port the action, it was held that Z. could not recover. 
Parto Lau», Lucuman ParsuaD .7N. W., 155 


2. Payment to stay 
sale. — Plaintiff’s ancestor had pvurchased in execution 
the right, title, and interest of 2., one of the defend- 
ants. Antecedently to that sale the right, title, and 
interest of 2R., and those of two others, had been 
attached in execution of a decree against D. (the 
uncle of 2. and futher of the two others), and a sale 
having been ordered after purchase by plaintiff's an- 
cestor, the latter, whose objections did not avail, 
finally prevented the sale by paying in the amount 
duc. Held that as 2. was not legally bound to pay 
the amount due under the decree against D., and the 
payment was in every sense voluntary, plaintiff could 
not recover from her and the sons of D. CoLLECTOR 
OF SHAHABAD v. RAM BUDDUN SinNGH 

{10 W. R., 400 


3. Money paid to 
protect property afterwards shown to have been 
wrongly attached in execution of decree.—Wohere 
the plaintiff was obliged to bring a suit and carry it 
up to the Appellate Court to have his title declared to 
his own property which the defendant had seized 
and attempted to sell in execution of a decree against 
another person, the defendant was held to have 
no right either in law or equity to retain money which 
the plaintiff had been compelled to pay him to save 
the property from sale. Furrick CaunpEr BaNnER- 
JEE v. GOLAM ALI CoowbHky . 10 W.R., 453 


MONEY PAID UNDER PROCESS OF 
DECREE, 


See Costs—INTEREST ON Costs. 
[I. L. R., 4 Calg., 220 


See MONEY HAD AND RECEIVED. 
[W. R., 1864, 205 


Reversal or supersession of 
decree.— Money recovered under a decree or judg- 
ment cannot be recovered back in a fresh suit or 
action, whilst the decree or judgment under which it 
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MONEY PAID UNDER PROCESS OF 
DECREE.--Reversal or supersession of 
decree—continued. 


was recovered remains in force. But this rule of law 
rests upon the ground that the original decree or 
judgment must be taken to be subsisting and valid, 
until it has been reversed or superseded by some ul- 
terior proceeding. If it has been so reversed or 
superseded, the money recovered under it ought to be 
refunded, and is recoverable either by summary pro- 
cess or by a new suit. Doorga PERsuaD Roy 
Cuowpry v. Tara Persnap Roy CHowpn1ey. 
Saama PersHap Roy Cuowpury v. Hurro PErR- 
sHAD Roy CnoowpHEY . 8SW.R, PLC, 11 

[10 Moore's I, A., 203 


Interest cunnot be recovered onit. ASHRUIMUNISSA 
Breum v. Kuanum Janu, . CW.R., 285 


2. Suit to recover 
money paid under decree.— Act XALL1 of 1861, 8. 11. 
—In a suit by the present defendant against the pre- 
sent plaintiff for enhancement of rent, the Court of 
first instance and the High Court made decrees Tor en- 
hanced rent. The Privy Council, in the year 1873, 
reversed those decrees, and held that the rent could 
not be enhanced. Before the date of the Privy Coun- 
cil judgment the present defendant obtuined several 
other judgments for enhanced rent against the present 
plaintiff. 
of those judgments, but in 1875 he brought this suit 
to recover the difference between the amount of en- 
hanced rent recovered and the fixed rent which he was 
bound to pay. Held by Maorueuson, Manxsy, and 
AINSLIR, JJ., following Shama Pershad Roy Chow- 
dhry v. Hurro Pershad Roy Chowdhry, 10 Moore's 
I, A., 203, that the decrees for enhaneed rent were 
superseded, and that such a suit as the present one 
would lie. Held by Gantn, C. J., and Jackson, J., 
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MONEY PAID UNDER PROCESS OF 
DECRER— continued. 


4, Decree subsequently found 
to be barred,— Suit to recover money paid to save 
estate from sale under decrees afterwards held to be 
barred.—Jurisdiction of Civil Court.—Application 
having been made to a Deputy Collector to execute a 
decree for rent, the Judgment-debtor in order to save 
his tenure from sale brought the money into Court, 
and it was taken out by the decree-holder. This was 
done while the question was being litigated in the 





| Civil Courts whether the decree was not barred by lis 


No application was made by him for review | 


distinguishing Shama Pershad’s case, that these de. . 


crees were not superseded ; that the principle of Mar- 


riot v. Hampton, 2 Smith's L. C., 6th Ed., 375, ap- | 
plid, and that the plaintiff was not entitled to re- | 


JoGesH CHUNDER Dotr ve. Kati CHuRNn 


cover. 
Dutt. . LL.B. 3 Cale, 30:;1C.L. RK. 5 
3 Supersession of decree.—Sui/ 


for money paid under conditional decree.— A, obtain- 
ed against B. a decree for arrears of rent at enhanced 
rates for the year 1871. Pending an appeal from 
this decree, A. obtained a second decree against B. for 
arrears of rent at enhanced rates for the succeeding 
year. This decree, however, made the payment of 
so much of the rent calculated at enhanced rates contin- 
gent on the event of the Appellate Court affirming 
the decree in the former suit. A. executed this last 
decree, and obtained payment of the rent at enhanced 
rates. On the reversal of the decision in the for- 
mer case by the Appellate Court, B. applied for a re- 
fund of 80 much of the money paid 4. as represented 
the rent calculated at enhanced rates. Held that 
the portion of the second decree, relating to enhanced 
rent, being merely conditional, was virtually super- 
seded by the order made by the Appellate Court in the 
previous suit, and that such moncys were, therefore, 
recoverable. MoHAMED ExLange Boxsu v. Katy 
Mouun MooKHOPADHYA 


Bi eee, (etee See 


(I, L, R.,6Calc, 639: 50.1. B., 510 


mitation. The result was that the decree was declured 
barred, Held that the judgment-debtor’s only remedy 
was by a suit in the Civil Court to get back the 
money. GHANNOO SINGH v. Ram Gonimnp Srnag 
[13 W. R., 281 


5. Decree passed ultra vires and 
subsequently reversed.—Suit for money puid 
under it.—The assignee of a decree having obtained 
execution of it in the Deputy Collector's Court under 
cover of a declaratory and mandatory decree of the 
Civil Court, which latter decree was set aside on appanl, 
wsuit was brought against the assiznee to recover 
the money which he had obtained hy mvans of the 
execution proceedings, Held that the judgmont-debt- 
or or his representative (the plaintiff) had no title to 
recover the money unless he could show that he had 
been in some way defrauded by the transaction; the 
proceeding of the Deputy Collector giving him no 
cause of action by the mero fact of its having been 
udéra vires or not done in full exercise of judicial dis- 








cretion, Ram GoninDd SINGH v. GUKGNOO Sinai 
[20 W. R., 406 
6. Decree afterwards reversed, 


—Suit to recover money paid under it,—Monoy 
realised in execution of a decree may be recovered 
by suit, if the decree is set aside us regurds the party 
secking to recover, If such party was not a party to 
the original decree and his nate appeared there owin 

only to misrepresentation he is not restricted to the 
Court executing the decree, but is at liberty to seek 
his remedy in a separate suit. Suro Coomarge 
DabEE v. SHITARAM Hazpa - 21W. R., 346 


YB Voluntary payment.— FZ recue 
tor de son tort.— Payment of deht due by deceased, 
—Suit to recover amount paid from heir.—K., tho 
widow of a deceased Hindu, sued to recover his 
estate from V., his brother, who had taken possession 
thereof as heir, Pending this suit a decree wag 
obtained against V.and A. for payment of a debt 
due by the deceased out of his extute. V. pnid the 
debt out of his own money. X. having recovered the 
estate, V. sued her to recover the money paid by him 
in satisfaction of the deerve, Held that V. wag 
entitled to recover. KANAKAMMA v. VenKaranar- 
NAM. ° ° - LL.B, 7 Mad, 586 


MONEY PAYABLE BY INSTAL. 
MENTS. ee 





Seo ATTACHMENT-—ANIENATION DURING 
ArracHMentr ,4B,.L, RB, A.C, 20 


See CASES UNDER Bonp, 


( 8879 ) 


MONBY PAYABLE BY INSTAL- 
MBNTS—conitinued. 


See CasEs UNDER CrvIL PROCEDURE CopDE, 
1882, 88. 257, 268. 


See Cases UNDER Limitation Act, 1877, 
ARTS. 74, 75. 


See CASES UNDER LIMITATION AOT, 1877, 
ART. 179—-ORDER FOR PAYMENT AT BPB- 
OIFIED DATE. 


MONEY PAYABLE ON DEMAND. 
See Hinpu Law — Contract — Money 


LENT . ‘ - OBL. R., 306 
[7 B. L. R., 489 
See CASES UNDER LiMITATION AoT, 1877, 


ART. 73, 
Sone’ SUIT FOR SPECIFIC SUM 


See Res JUDICATA—CASES OF ACTION. 
[I. L. RK. 3 Cale, 23 


MONDHY-DECREBE, 
: See CASES UNDER Equity oF REDEMP- 
TION. 


See EXECUTION oF DRcBREB~MODE OF 
EXECUTION— MORTGAGE. 


43B.L. B., O. C., 838 
See CASKS UNDER MortTGAGE—SALE OF 
MorrTaacep Propgerty— MonrEY-DE- 
ORBES ON MORTGAGES. 
MONEY-VALUE. 
See LIM) TATION AOT, 1877, ART. 62. 
(I. L. R., 8 Bom.,, 284 
MOOKTBRAR. 
See Cas¥8s UNDER PLEADER. 
See PRINCIPAL AND AGENT—AUTHORITY 
OF AGENTS , ; . 12Ww 
20 W. R., 119 
LL. R., 7 Cale., 245 
———-——— Admission of title by— 
See PRINCIPAL AND AGENT—AUTHORITY 
OF AGENTS . - IIBL. R177 
Giving commission to— 


See PLEADER—REMOYVAL, SUSPENSION, AND 
DisM1ssaL B. L. R., 312 





———-———- Power of, to present application 
for execution of decree. 


See Limiration Act, 1877, art, 179 (1871, 
ART. 167)—Joint Decress—Joint Dr- 
CREE-HOLDERS . I, L. R., 4 Cale., 605 


— and client, 


See PRivitzagsp CowMuU NICATION. 
(1 BLK, A Cr, & 
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MOOKTHAR—continued. 


1. Admission of mooktears.— 
Power of High Court.—The High Court would not 
interfere with Zillah Judges in the selection and 
admission of mooktears, under the 89th section of 
the Pleaders’ Rules, 1866. IN THE MATTER OF THR 
PETITION OF MAHOMED HossEIN 

(5 W. R., Mis., 40 


2. ——_—_—___——————— Rule 89 of Rules 
of High Court.—The 39th of the Rules for mook- 
tears, issued by the Court in 1866, only required that 
every person who had been practising as a mooktear 
in the Criminal Courts should be at liberty to satisfy 
the Judge that he was a person of good moral character 
and qualified by his knowledge of law and procedure, 
before he could be entitled to admission under that 
rule. But it was not the intention of the Court that 
parties should be subjected to regular examinations, 
or that the duty imposed upon the Judge should be 
In RE GoLucK CuuUn- 
DER Kur . : ° - 6W.R., Mis., 29 


3. Grant of certifi- 
cate.— Limitation.-There was no limitation of time 
for the grant of a certificate by a Judge, under Rule 
39 of the Rules made by the Court in 1866 for the 
admission of mooktears. IN Ba JOAKIM 

6 W. R., Mis., 120 


4. Application for leave to 
practise in Court in another district.— 
Omission to get certificate from first District Court. 
— Ground for refusal of leave to practise.— Where a 
mooktear who had been practising in Backergunge 
applied to the Judge of the 24-Pergunnahs for 
a renewal of his certificate, and the Judge of the 
latter district refused to grant him a certificate to 
practise in his district without a certificate from the 
authorities of Backergunge of the truth of his repre- 
sentations, the High Court declined to interfere, 
thinking the refusal reasonable ; but observed that, as 
the application had been made within three years 
from the date of his certificate, if the applicant pro- 
cured the certificate required by the Judge within 
six weeks from this date, the application ought to be 
treated as made within time. IN THE MATTER OF 
Kaves CHuRN BANERJEE , . IS W.R., 206 


5. ——————- Appearance of mooktear.— 
Right to appear.—Criminal Procedure Code, Act 
X of 1872, s. 278.—Appeal in criminal case.—An 
appellant in a criminal case has a right to appear 
and be heard by a mooktear. Empress v. SHIVRAM 
GuNDO . ‘ ‘ . LLR., 6 Bom, 14 


See IN RE SUBBA AITALA 
(LL. R. 1 Mad., 304 











6. ——_—_——-_ Acting as mooktear.—Act 
AX of 1865, 8, 138.—The mere bringing a plaint to 
a vakecl for his signature by a mooktear not duly 
qualified, was not an acting as a mooktear which ren- 
dered the party liable to a fine under section 13, Act 
XX of 1865, The Judge of a Court of Small Causes 
had no jurisdiction in such a matter, unless the plaint 
was one to be presented to that Court. IN RE Mup- 
DUN Mouun Biswas . 6 W.R., Civ. Ref, 20 
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MOOKTHAR.—Aocting as mooktear—conti- 


sued. 


7. ————_-—_ Act XX of 1865, 
es. 11 and 13.—Practising without certificate. —The 
writing a petition for a party who presents it in 
Court is not acting as a mooktear within the mean- 
ing of section 11, Act XX of 1865; and tho writer 
is not liable to punishment under section 13 for 
practising as a mooktear without a certiticate. IN 
RE KALI CHARAN CoUND 

(9 B.-L. R., Ap. 18:18 W. R., Cr., 37 


8. Presenting ap- 
plication for execution. — Pleading.— Act,” — 
“ Plead,”’— Practice on original side, High Court.— 
A mooktear having presented an application for exe- 
cution under Act VIII of 1859, section 207, the 
Munsif returned it upon the ground that it ought 
to have been presented through a pleader, and not 
through a mooktear. Held that, upon the proper 
construction of Act XX of 1865, section 11, the deci- 
sion of the Munsif was right, and what the mook- 
tear was desirous of doing comes under the word 
“plead.” The construction put by the Munsif upon 
the words “act” and“ plead”? is the same which 
has been put upon them for many years on the ori- 
ginal side of the High Court, where attorneys are 
excluded from making any applications in Court ; but 
alvocates, who have only the right to plead, are 
allowed to make them. IN THE MATTER OF IsnUR 
KANT BHADOOREE , ‘ . 24W.R.,, 333 


9. Act XX of 1865, 
ss, 13 and 42.— Practising as mooktear.—Applying 
Sor copy of judgment.—Quare,—Whether an ap- 
plication by a person holding an am-mooktearna- 
mah, but having no certificate, for a copy of the 
judgment in a suit in which neither himself nor his 
employer is a party, amounts to practising as a 
mooktear within the meaning of section 13, Act XX 
of 1865, so as to render the applicant liable to a 
tine under section 42 of that Act, supposing the ap- 
plication to have been made for and on behalf of the 





employer. IN BE Bama CAURUN GnosAL 
(2 C.L. R., 553 
10. Act XX of 1865, 


s. 13.—Mooktear and private agent, Distinction 
between.— Per WHITE and MITTER, JJ.—The mere 
fact that a person looks after an appeal and ives 
instructions to pleaders in connection with such ap- 
peal, does not show that such person was practising 
asa mooktear within the meaning of section 13 of Act 
XX of 1865. Per Gartu, C. J.—Where a person 
is in the habit of acting for persons in Courts of law, 
and holds himself out as ready to perform what is 
usually considered mooktear’s work, fur reward, 
such person is no less acting as a mooktear on an 
particular occasion, because he may have a betainol 
on the particular occasion from doing any of those 
acts which a duly qualified mooktear is alone legally 
capable of performing. Kari Kumar Roy ov. NosBin 
CHUNDER CHUCKERBUTTY 

[I. L. R., 6 Cale., 585: 7 C. L. R., 562 


lH. Revenue Court.— 
Reference to arbitration.— Held that a inooktear in 
a Revenue Court must be empowered by an instrument 
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MOOKTBAR.—Acting as mooktear—contt- 
nued, 


in writing to refer the matter in dispute to arbitra- 
tion in the sane way as & aerial ina regular suit 
—chapter VI of the Civil Procedure Code, 1859, 
being made applicable to suits under Act X of 1859 
by section 14 of Act XIV of 18638. Ram PgRsHaD 
vo. NazgeB Hosskin : . 1 Agra, Rev., 63 


SHUNKER v. Huz NaRAIN. 1 Agra, Rev., 49 


12. Suspension or dismissal of 
mooktear.— Power of High Court.—The High 
Court had power, under section 15, Act XX of 1865, 
to suspend or dismiss a movktear from his office, 
when it saw “reasonable cause,” although he might 
not have committed any act of “ professional mis- 
conduct’ under section 16, IN THE MATTER OF THE 
PETITION OF GHOLAB KuaN 3 . 73B.L.R.,1798 
[16 W.R.,, Or., 15 


13. Dismissal of mooktear.— 
Power of Magistrate to dismiss,—A Magistrate has 
no power to give a mooktear “ general dismissal” 
unless he is convicted of an offenco involving moral 
turpitude or infamy. QUEEN v. SHAM CHanD 
CHOWDHURY ; : ‘ LW. R., Cr., 34 


Suspension of mooktear.— 





14. 


. Power of Magistrate to suspend mooktear.— Act XX 


of 1865.—A Magistrate hus no power to suspend a 
mooktear under Act XX of 1865. Rooro Bewau +. 
KExakoo . ‘ ‘ . 21W.R., Cr., 41 


15. Act XX of 1865, 

s. 16.—Suspension from practice.—Bofore making 

an order suspending a mooktear from practising, 

the requirements of section 16, Act XX of 1865, 

should be complied with by the Magistrate. Iw 
THE MATYER OF THE PETITION OF GHOLAB KHAN 

(6B. L. R., Ap. 83: 15 W. R., 171 


In gE BANCHANIDHI Mauanty 
(17 W. R., Or., 6 


16. Removal of mooktear.—Cri- 
minal charge.—Hvridence justifying dismissal. 
Evidence which doves not support a conviction on a 
criminal charge, cannot justify a removal from a 
profession (the present case being thnt of a mook- 





tear), IN THE MATTER OF NIL Kant Brawas 
[9 W. R., Cr., 29 
17, Reinstatement of mook- 


tear.—Conviction on criminal charge.—Case of @ 
mooktear who was reinstated by the High Court to 
his practice after suspension hy reason of his having 
been convicted in two cases, the circumstances of 
these cases not showing that the mooktear was 
guilty of any moral turpitude or that he was unfit 
to act in the Criminal Courts asa mooktear, In rug 
MATTER OF KOYLASHNAUTH CHOWDHRY 

(16 'W. R,, Cr, 41 


18. Proper Court to punish 
mooktear.— Legal Practitioners Act (XVIII of 
1879), ss. 10, 32.—Pleader.—TIllegal practice.—A 
pleader or mooktear practising in contravention of 
the provisions of section 10 of Act XVIII of 1879 is 
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MOOKTBRAR.— Proper Court to punish 
mooktear —continued, 


punishablo under that Act only by the Court before 
which he has so practised. IN THE MATTER OF THB 
PETITION OF GanGa Dayal .I. L. R., & All, 375 


MOOKTEARNAMAH. 


—————— Validity of mooktearnamah under 
seal.—-A mooktearnamah under seal is as valid as a 
mooktearnamah under signature. A Judge is not 
bound or authorised to require proof of the genuine- 
ness of the seal. IN THE MATTER OF THE PRTITION 
OF THE MAHARAJAH OF BuRpWaN . 7 W.R., 475 


MORTGAGE, Col. 
1. Form or MortTGagaGes ‘ ‘ - 8885 
4 ConsTRUCTION ‘ 8900 


ri Powrr or SALE 8909 


® 
PossRssion UNDER Morraacs . : . 8905 
5. SALE oF MortTGAaGED PROPERTY ‘ 


3 RiauTs oF MORTGAGEES . . 8910 
6) MONEY-DEOREES ON Mortaaqdss 3916 

c) PURCHASERS. ; ‘ - 3928 
6. MARSHALLING , i ‘ e . 3949 
7, TACKING F : P ‘ . 3953 
8. REDEMPTION . F . 39565 

(a) Riaur oF REDEMPTION . . 3955 


(6) RepeMPTION OF PORTION OF 
PROPERTY . 3963 
(c) Repem prion OTITRRWISE THAN 
ON EXpiry oF ‘TERM - 3974 
(2) Mopr or REvEMPTION AND LI- 


AVILITY TO FORECLOSURE . 8980 
9. FoREOCLOsURE , . ‘ . 3991 
a) Rrent oy roancioeake ‘ . 8991 
b) DEMAND AND Noricg oF Fork- 
CLOSURE ; ‘ ; p 
10, Accounts : ‘ ‘ - 4012 
See BomBay Aot V oF 1862, ss. 2 ann 3. 
(I. L. R., 1 Bom., 581 


See Costs—SPEcIAT. CASE8S—MORTGAGR. 
(I. L. R., 3 Bom., 202 


See CaASks UNDER DecREE—CONSTRUOTION 
OF DECREE—MORTGAGE. 


See CASES UNDER DeCREB—FOoORM OF Dz. 
CREE—M ORTGAGE. 


See CASES UNDER EXEOUTION OF DECREE 
—Mopg OF EXecuTION—MoORTGAGE. 


See Hixpv Law—Conrract—MortGaae. 
8 Bom., 275, 304 
11 Bom., 41 


See Cases UNdER JURISDICTION—SUITS 
rok LAND—FORSCLOSURE. 


See CaBES UNDER JURISDICTION—SUITS 
ror LAND—REDEMPTION. 


See Cases tnDeR LIMITATION ACT, 1877, 
Akt. 135 (1859, 8, 1, cL, 12), 
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MORTGAGB—continued, 


See MAHOMEDAN Law—ENDOWMENT. 
(4B.L. BR. A. C., 86 


See MAHOMEDAN LLAAW— PRE-EMPTION— 
RIGHT OF PRE-RMPTION — MORTGAG RB, 

[B. L. B., Sup. Vol, 166 

6B. L. R., Ap., 114 

11 W. R., 282 


- LBL. R., O. C., 36 


See CASES UNDER Onvs PROBANDI—MOntT- 
GAGR. 


See Oupu Estates Act, 1869. 
.L. R., 4 Calc., 889 
L. R.,3 1. A. 85 


See CASES UNDER ReaistRaTIon Act, 1877, 
8. 50 


See Res JUDICATA-——CAUSES OF ACTION. 
(I. L. R., 6 Cale., 559 
1 Ind. Jur., N. 8., 370 
0 W. R., 300 
14 B.L. R., 408: 28 W. R., 187 
8B.L. R., Ap, 92: 17 W. R., 154 
I. L. B., 3 Calc., 363 
TN. Ww. 17 
LL. R., 2 All, 582 


See Riaut or Scir—Accruat or Riau. 
(I. L, R.,1 All, 325 


See SPECIFIO REtieF Act, 8. 27. 
{ R., 3 AIL, 706 


See Stamr Act, 1869, 8. 3. 
(I. L. R., 2 Calc., 58 


See Stamp Aot, 1879, sci. I, ART. 44. 
[I. L. R., 8 Mad., 104 
I. L. R., 8 Bom., 310 
LL. R., 9 Bom., 435 
I. L. R., 10 Cale., 274 


See TRANSFER OF PROPERTY ACT, 8. 2. 
I. L. R., 12 Calc., 486, 505, 583 
I. L. R., 11 Cale., 582 
I. L. R., 6 All, 2623 


See VENDOR AND PuRCHASER—NOTICE, 
[I. L. R., 1 Bom., 287 
I. L. R., 7 All., 590 
8 Bom., A. C., 715 
I. L. R., 6 Bom., 168, 193 


Sea CASES UNDER VENDOR AND Prur.- 
CHASER — PoRCHASE OF MoORTGAGED 
PROPERTY. 


See MERGER 


by administrator of minor’s pro- 
perty. 
See Act XL or 1858, s. 18. 
(iL. L. R., 2 Cale., 283 





by Hindu purdah lady. 


See EVIDENCE—Pakont EvIpENCE—VaryY- 
ING OR CONTRADICTING WRITTEN IN- 
STRUMENTS. 


(1B LR, O: C., 28, 31, note 
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MORTGAGH—continued. 
by member of joint Hindu fami- 


See CaSkS UNDFR Hinpv LAW—ALIENA- 
TION—ALIENATION BY FATHER, 


See Cases tunper Ilinpv Law—JOoINT 
FaMILY—Powrks OF ALIENATION BY 
MEMBERS. 


See Lusrtation Act, 1877, art. 127 
(1850, 8. 1, cL. 13) . 6B. L. R., 580 


See VENDOR AND PvURCHASKR— PURCHASE 
OF MokRTUAGED PROPERTY. 
[6 B. L. R., 630 





Decree on— 


See MANAGER OF ATTACHED ProrrEnrry. 
(I. L. R., 8 Cale., 335 


Property sold subject to— 


See CASES UNDER SALK IN EXECUTION OF 
DgoreERE—DISTRIBUTION OF SALE-PRO- 
CErDSs. 


Property subject to— 


See Courr Freres Act, sou. I, ant. 11. 
{I. L. R., 1 Bom., 118 
BN. W,, 214 
8 B.L. R., Ap., 43 


Suit by mortgagor to set aside— 


See APPEAL~AcTs—CourTr FeEers Act, 
1870 f I. L. R., 32 Bom., 145 





1, FORM OF MORTGAGES, 


1, —————_ Bond _ containing hypothe- 
cation,—A bond which hypotheeates: property for 
money advanced is a deed of simple mortgage. 
Nazina Bipgk o. JuGGoMOHUN Durr 

(14 W. R., 461 


2. —————- Proof of actual pledge and 
ownership of property by pledgor.— Vecree on 
mortgage bond pledging land.—The contract of hiy- 
pothecation defined. A creditor suing under such a 
contract must prove that there was an actual pledye, 
and that the land was part of the debtor’s estate at the 
time of pledge. The decree will then be for sale of 
the property hypothecated, unless the debtor pay 
the amount due with interest within a period to be 
fixed by the Court. CHETTI GAUNDAN ». SuND- 
ABAM PILLAI . ‘. : ‘ . 2 Mad., 61 


3. —— Immoveable property made 
security for loan without power of sale.— 





Remedy of creditor who has aright to realise charge. 


sot amounting to a mortgage.— Fureclosure.— W here 
immoveable property is made by act of parties secn- 
rity for the payment of a debt, but no power of sale, 
without the intervention of a Court, is given to the 
creditor, there is no transfer to him of an interest in 
the property until a decree for sale has been made in 
his favour, and the transaction does not amount tn a 
mo When immoveable property has been so 
made security for the payment of a debt, there can be 
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_tion.—Intenti 
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MORTGAGH—continued, 
1. FORM OF MORTGAGES—continued. 


Immoveable property made security for 
loan without power of sale—continued. 


no foreclosure by the creditor, unless the terma of 
the contract admit of it. KurMs1 BHAGVANDASS v. 
RaMa , : . LL. R.,10 Bom., 519 


4. ————_—. Mortgage without change of 
possession.—Parol mortgages of chattels.—A 
mortgage may be supported if proved to have been 
made bond vide, although the property mortgaged may 
have been left in the possession of the mortgagor. 
Mortgages of chattels may be made by parol. 
Suyam SOONDER v. CHEITA . . SN. W., 71 


! Advance to save property 
from sale.—Lien.—A person who advances money 
to another for the purpose of saving a inchal of the 
latter from sale for arrears of rent has no lien on the 
property for the money advanced. Dutt Jha v. 
Pearee Kaunt, 18 W. #., 404 ; and Hnayet Hossein v. 
Muddun Moonee Shahoo, 14 &. ZL. R., 155: 83 W. 
R., 411, cited and held not to apply. Hurry Monon 
BaGcul v, Gini8s CHUNDER BUNDOPADHYA 

[l1c. L. R., 152 


— Form of words of hypotheca- 
lon of parties.—Formal words of hy- 
potheeation are not necessary to make an hypotheca- 
tion valid, if the intention of the parties is sufficiont- 
ly expressed. MAnrrin v. Punsuam .2 Agra, 194 


7, Uncertain agree. 
ment.— Semble,—That where certain persons, describ- 
ing themselves as residents of J., give a bond for the 
payment of money, in which, ws collateral security, 
they charge “their property” with such payment, 
they do not thereby create w charge on their immove- 
able property situated in J, Marlin v. Pursram, 2 
Agra, Led, distinguished. Dxostr ov, PITAMBER 

[I. L. R., 1 AlL, 276 








; —— Charge on itm- 
moveable properly.— Ambiguily.—A., to whom the 
Government had made a grant of certain villages, 
executed an instrument in favour of his brother 
charging the payment of an annual allowance to him 
and his heirs for ever on the © granted villages,” 
The instrument did not name the villages which had 
been granted to 4, but there was no doubt as to the 
particular villages which had been granted to him, 
Held that tho fact tha such instrument did not spe- 
eify the villages which had been granted to 4. did 
not conatilute such an ambiguity in such instrument 
as to render the charge created thereby invalid, 
Deojit v. Pitambhar, I, L. R., 1 All., 276, distinguish- 





ed. Rae Manik Chand v, Beharee Lal, 2 N. W., 
263, followed. KaNAaurA Lau vo. MunamwMap 
Hlusain KHAN. : . <3, R., 6 All, 11 

9 Agreement in petition 


creating a lien.—Money-decree.—Where a suit 
was brought on a petition which the plaintiff con- 
tended created a mortgage lien on certain property, 
the Court found the document was executed by the 
mortgagor with the consent of the mortgagee, and 
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MORTGAGH—continued. 
1. FORM OF MORTGAGES—continued. 


Agreement in petition creating a lien— 


continued. 


Contained a clause by which the property was dis- 
tinctly hypothecated to the plaintiff as a collateral 
Security for the debt which the mortgagor had con- 
tracted. Held that the petition was a valid agree- 
ment between the parties creating ® mortgage in 
favour of the plaintiff. Although a mortgagee has 
obtained a money-decree, he can bring a regular suit 
to enforce his mortgage lion. Doma Sanu v. JEo- 
NARAYAN LAL . . 4B.L. R., A. C., 27, note 
8.C. Dooma SaHoo v. JOONARAIN LALL 
[12 W. R., 362 


10. ——————- Clause in agreement giving 
right to sell property in default of payment. 
——Suit for money-deoree on mortgage.—The plaintiff 


sued to recover a sum of money, with interest, on a- 


mortgage-deed, which contained the following clause: 
“Tf, by sale of the above land, the money receivable 
by you be not satistied with charges, then you will 
realise the proper amount by selling my other landed 
properties, to which I will make no objection or ex- 
cuse.’ The plaintiff asked for a simple money- 
decree. The defendant hac other landed property 
besides the property mortgaged, Held that the 
plaintiff was entitled to a simple money-decree avail- 
able agninst his moveable property only. JOGESWAR 
Dorr v. NiTaAloHUND CHUCKERBUTTY 

[4B.L. R., Ap., 48 


: Creation of charge on pro- 

rty.— Construction of agreement.—An agreement 
in a bond, executed by a mortgagor subsequently toa 
mortgage in the following words, viz.,—‘“‘ after the 
expiry of the mortgage, when the time comes for 
paymont of the mortgage-money, first I will pay the 
bond with interest, and after that I will pay the 
amount ofthe mortgage,”—is sufficient to create a 
charge on the mortgaged estate. BHUGWAN Doss v. 
MAHOMED JAFER . . : _ aN. W., 161 


12, Construction of 
mortgage-deed.—The following terms in a deed— 
“that, for the security of the payment of this debt, 
the lands mentioned in this deed are pledged by me; 
and that, until the principal money and the interest 
recited in this deed are paid off, I will not on any 
account transfer the property pledged to anybody 
by sale or hiba-bil-awar, or gtft or mortguge in any 
thar way”’—were held to amount to a mortgage. 
Lata Rampuari Lat 0, JANgSSAR Das 

(6B. L. R., Ap., 14 


¢ eee Hypothecation, 
Validity of, as against purchaser.— Where an instru- 
ment whereby certain persons describing themselves 
therein as zemindars and sharcholders of a certain 
named mouzah, declared that for the consideration 
thorvin expressed they mortgaged their “ respective 
semindari shares,” and all other moveable and im- 
moveable property owned and possessed by them, to 
secure the payment of the debt therein mentioned,— 











Held to be such an hypothecation as to create an in- | 
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terest in favour of the mortgagees which could not 
be defeated by a subsequent bond fide purchaser for 
value, Ran MANIOK CHUND v. BEHAREE LALL 

2 N. W., 268 


14, ——_———_—_—————- Words creating 
simple mortgage.—A suit was brought in 1884, 
upon a hypothecation-bond executed in April 1875 
in which the obligors agreed to repay the amount 
borrowed with interest, at R1-8 per cent. per men- 
sem, in June of the same year. There was no pro- 
vision as to payment of interest after due date. The 
bond specified certain property as belonging to the 
obligors and contained the following provision: 
“Our rights and property in the aforesaid talooka 
Rajapur shall remain pledged and hypothecated for 
this debt.” Held that the terms of the bond by 
which the property was hypothecated were sufficiently 
clear and explicit to constitute a legal hypothecation 
of the shares and interests of which it recited at the 
opening that the obligors were owners. BIsHEeN 
DayaL v. Upit NARAIN . I. L. R., 8 All, 486 


16. ——__—__- Usufructuary 
mortgage.— Hypothecation.— Suit for money charged 
on immoveable property.—M. and S. exccuted an in- 
strument in favour of KX. and G. in the following 
terms: “We, M. and &., declare that we have mort- 
gaged a house situated in Ghaziabad, owned and 
possessed by us, for #300, to K. and G., for two 
years: that we have received the mortgage-money, 
and nothing is due to us; that we have put the mort- 
gagees in possession of the mortgaged property ; that 
eight annas has been fixed as the monthly interest, 
in addition to the rent of the house, which we shall 
pay from our own pocket; that we promise to pay 
the aforcsaid sum to the mortgagecs within two 
years, and redeein the mortgaged property ; that if 
we fail to pay the mortgage-money within two years, 
the mortgagecs shall be at liberty to recover the 
mortgage-money in any manner they please.” Held 
per Stuart, C. J., OLDFIELD, J., and Straieut, J. 
(SPANKIE, J., dissenting), in a suit upon this instra- 
ment to recover the principal sum advanced by the 
sale of the house, that the instrument created a 
mortgage of the house as security for the payment 
of such principal sum. Delliv. Bahadur, 7 N. W.,, 
55, distinguished. PHun Kvuar o. Muri Drar 

{L. L. R.,2 AlL, 527 


16. Construction of 
agreement.— Agreement to give possession of land tiil 
repayment of debt.— Right to redeem.— By the terms 
of an agreement entered into by the plaintiff and 
defendants, a pending suit was compromised, and 
payment of an ascertained balance fund due by plain- 
tiff was secured by the creditors (defendants) being 
placed in possession of plaintiff’s land for fifty-five 
years, with the right of enjoying all the rents and pro- 
fits thereof, subject to the payment of a fixed rent, part 
of which wae to be paid to the plaintiff, and the re- 
mainder to be retained by the creditors towards pay- 
ment of the debt. Held that the agreement was a 





me 





( 3889 ) 


MORTGAGE—continued, 
1. FORM OF MORTGAGES—eontinued. 
Creation of charge on property—costinued. 


mortgage, and, as such, redeemable on the usual 
terms. MAsHooK AMEEN SuzzADA v, Manem REDDY 
[8 Mad., 3l 


17. Right to deeree 
Jor sale of property,—Suit for money charged on 
ismnmoveable properiy.—The obligor of a bond for the 
payment of moncy gave the obligee a moiety of the 
profits of a certain mouzah up to the end of the cur- 
rent settlement and charged the other moiety of such 
protits with the payment of such money. It was 
also stipulated in such bond that the obligee should 
take the management of such mouzah, rendering 
accounts to the obligor, and that if the obligor failed 
to pay such money when due, the obligee should re- 
main in possession of the entire mouzah until payment 
of all that was duc. The original obligor having 
died hia heir gave the obligee a second bond, in which 
he admitted the creation of the original charge and a 
certain further debt. A portion of such further 
debt he undertook to pay on a certain date, and he 
agreed that the balance due should be realised by the 
obligee from a moiety of the profits of the nrouzah, 
according to the terms of the first bond, and that the 
mouzith should remain in the obligee’s possession until 
the amounts due under both bonds were reulised by 
him, and that he, the obligor, should have no power 
to sell, mortgage, or alienate the mouzah. Held ina 
suit by the obligee on the bonds that the bonds 
created a mortgage only of the profits of the mouzah 
and not of the mouzah itself, and accordingly that 
they did not entitle the obligee to a decree for the 
sule of the mouzah, GANGA Prasap v, KusyAkl 
DIn . : : . I. L. R.,1 All, 611 


is, ——_—__ Mortgage of 
crops that may be grown upon a certain plot of land, 
its nature and effect.—Transfer of Property dct.— 
Contract Act.—The mortgage of indigo crops that 
may be grown upon a certain plot of land is a valid 
transaction. The transaction is neither governed by 
the Transfer of Property Act nor by the Contract 
Act; but it is in the nature of an agreement to 
mortgage moveable property that may come into 
existence in future. Misat Lat o. MozHaR Hos- 
SEIN . : ; . LL. R., 13 Calc., 262 


19. Will.— Devise of 
tmmoveable property subject to ite being charged in 
a particular way.—Suil to enforce mortgage not so 
smade.—Certain immoveable property was devised by 
will upon condition that the devisee, who was also an 
executor of such will, should cxecute a mortgage of 
such property to the Official Trustee of Bengal for 
the time being to secure the payment of a certain 
legacy. The devisee, with the intention of giving 
effect to such condition, mortgaged such property to 
his co-executors. Held, in a suit by one of such co- 
executors to enforce the mortgage, that the mortgage, 
not being executed in accordance with the terns of 
the will, was invalid, and the suit was not maintain- 
able. VauGHAN o. HgseLTINE 


(1. L. B., 1 AlL, 753 
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20. Legal and equit- 
able morigages.-—Mortgage of moveable property 
without possession.—The Courts of this country 
being Courts both of law and equity, it is immaterial 
for the determination of claims to attached property 
whether a mortgage is a legal or equitable one. 
Where goods are mortgaged and left in the posses. 
sion of the original owner, the circumstance that they 
are so left is not to be held as a fraud per se render- 
ing the mortgage liable to be defeated as between 
the mortgagor and third parties, such as bond fide 
purchasers or judgment-creditors. But when pos- 
session is left with the mortgagor, this is a circum. 
stance of which the Court should take notice when 
determining whether the mortgage is bond fide or 
fraudulent. A mortgagee is not bound to take pos- 





session immediately default is made, Dans 9. 
RicHARDSON . ‘ ; . ON. W., 54 
al. Intention of par- 


ties,— Advunce of part only of consideration.— W here 
part only of the consideration has been advanced in 
respect of a mortgage transaction, it does not follow 
that the mortgagee who makes such advance is entitled 
to possession of a part of the mortgagor’s land pro- 
portionate to the money advanced ; but whether the 
parties by their subsequent conduct raised the in- 
ference that this was meant, muy be a question of fact 
for the Court to determine, ACHUMBEET TEWARER 
v. Buugwant Panpgey . 1 N. W., Ed. 1878, 161 


22, ——____—_____—--—————_ Agreement not 
to alienate.— Subsequent mortgage to puy off former 
one-—A stipulation not to alienate cannot operate to 
annual 1 bond fide conveyance toa third person by 
the mortgagor for the purpose of paying off the 





original mortgage-debt. Dookucnons Rar », 
HipayuTouLtan . Agra, F. B., 7: Ed. 1874, & 
23. — Condition 


againal alrenation.—Held that where a person stipu- 
lates generally not to alienate his property, he does 
not thereby create a charge on any particular property 
belonging to bin. Buauvan v. JAG Ram 

(I. L. R., 2 AlL, 440 


4. -—_——_- Agreement not 
to alienate.— Form of mortgage.—Hy an agreement 
reciting that 4. had executed a bond in favour of B, 
for a certain sum of money, 4,. “in order to repa 

the bond-inoney in the terms in the bond containe- 
ed,” declared that, “until the repayment of the 
money covered by the bond, he would not, from the 
date of the agreement, convey the property men- 
tioned therein to any one by deed of sale, or deed of 
conditional sale, or mokurrari pottah, or deed of morte 
gage, or zur-i-peshgi ticca pottah. Should he make 
any of these transactions in respect of the said lands, 
the instrument relating thereto shall be deemed 
invalid, and as executed in favour of nominal parties 
for evaling payment of the money covered by the 
suid lunds.” Held (MARKBY, J., doubting) that 
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. Creation of charge on property —continued 


the instrument operated as a mortgage to 4. of the 
lands comprised therein. No precise form is required 
to create a mortgage. RaJ KumaRk RaM@opPaL 
NapaYANn SINGH v. Ram Durr CHowpry 

(6B. L. R., 264; 18 W. R., F. B., 83 


25. ———_——— Covenant not to 
alienate.— Mortgage.—A bond: contained a clause 
that the obligors would not dispose of any of the 
roperty, moveable or immoveable, in their possession 
until the debt was paid. Held that such a clause 
did not give the obligee of the bond a lien on such 
property, though he might sue for damages in re- 
RAMBUKSH v. SooKH 





spect of breach of contract. 
Dro ‘ : LN. W., 111: Hd. 1873, 159 
26. Stipulation not 





to alienate—An ikbaldawah, containing a stipu- 
lation that the debtor shall not alienate certain pro- 
perty till the satisfaction of the decree, does not 
amount to hypothecation giving the decrec-holder a 
lion on the property. The decree-holder may sue for 
damages on the“breach of contract by the judgment: 
debtors, but has no right to the property against a 








purchaser. CHOONBE Lai.c 0, PURULWAN SINGH 
(8 Agra, 270 
27. Agreement not to 


altenate.— Construction of mortgage-deed —Gift to 
wife for dower.—A mortgngor stipulated that he 
a Gel sell the property mortgaged during the 
subsiatence of the mortgage-term; but that if he 
did sell, he would sell to the mortgagee at a fixed 
price. He subsequently alionated a moiety of the 
property to his wife in lien of dower; a suit was 
instituted by the mortgagee to set aside the aliena- 
tion. Held, on the construction of the mortgnge- 
deed, that the condition did not absolutely prohibit 
alienation, but simply conferred on the mortgagee a 
pre-emption right to purchase, and that the mort- 
gagee could not sue for avoidance of the alienation 
to the wife, without claiming or expressing a will- 
ingness to purchase. SHIVA CHARAN IJ)ass v. 
Roostum . Agra, F. B,, 60: Ed. 1874, 58 


28. Covenant not to 
alienate.—Transfer to purchaser.— Claim to pay by 
inetalments.—A mortgage-bond provided that the 
mortgage-debt should be paid in instalments, and that 
no transfer by the mortgagor of the property mort- 
so long as the debt was undischarged, should 

be made or should be valid. Subsequently the mort- 
gor transferred the mortgaged property, the sale- 
eed providing that the unpaid balance of the mort- 
-debt should be paid to the original mortgagecs 

by instalinents, and that any further sum should be 
paid by the mortgagor. The Court of first instance 
decreed possession to the purchaser, whose possession 
was resisted by the mortgagees, on payment of the 
uypaid balance of the mortgage-debt in full, On the 
appeal of the purchaser, who claimed to pay off the 
debt by instalments, the Court declined to interfere 
with the decree. MAHOMED ZAKAOOLLAH t. BANER 
PesaHaD . , . LIN. W,, Bd. 1878, 135 
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29, Condition against 
alienation.—Auction-purchaser at sale in execution 
of decree,—A transfer of mortgaged property made 
in contravention of a condition not to alienate is not 
absolutely void, but voidable in so far as it is in 
defeasance of the mortgagee’s rights. Where, in 
contravention of a condition not to alienate, the 
mortgagor had transferred his proprietary right in 
the mortgaged property to a third person for a 
term of years, the Court declared that such transfer 
should not be binding on a purchaser at the sale in 
execution of the decrce obtained by the mortgagee 
for the sale of the property in satisfaction of the 
mortgage-debt, unless such purchaser desired its cone 
tinuance, CHUNNI v, THakuk Das 

(I. L. R., 1 All, 126 


And see Knus CHanp ve. Kauian Das 
(I. L. R.,1 AlL, 240 








80. — Right of assignee 
of bond containing covenant not to alienate pro- 
perty.—A stipulation in a bond to the effect that 
the obligor will make no transfer of certain property 
hypotheeated by such bond until the debt thereby 
secured has been paid up, cannot be used by a third 
person, not a party tu the bond, to defeat a subse- 
quent charge upon the same property granted in 


favour of another creditor of the obligor. Koonpun 
LaL v. WazeEeR ALI ; , 3 N. W., 205 
3L. Purchaser at sale 





in execution of decree, Right of.—Condition against 
alienation.—J, gave B.a bond for the payment of 
money in which he hypothecated certain immoveable 
property as security for such payment, covenanting 
not to sell or transfer such property until the morte 
gage-debt had been paid. In breach of this condi- 
tion he granted M. a lease of his rights and interests 
in such property for a term of twelve and a half 
years. B., having sued on such bond and obtained 
a decree charging such property with the satisfaction 
of the decree, sued HM. and J. for the cancelment <of 
the lease and a declaration that it would not be 
binding on the purchaser at a sale in the execution 
of the decree, alleging that the lease had been 
granted to defeat the execution of the decree. The 
High Court refused, in view of its decision in Chunni 
v. Thakur Das, I. L. R., 1 All., 126, to interfere 
with the decree of the lower Court giving 3B. such 
a declaration. MUL CHAND v. BALGOBIND 

(I. L, R., 1 AIL, 610 


32. ——_——_——_____—__—__——— Covenant not to 
alienate.—An agreement recited that 4. had executed 
a bond in favour of B., in which it was degared, “I 
promise to re-pay the whole principal, with interest, 
in the month of Phalgun, 1271, F.S., and till pay- 
ment of the amount I will not transfer any property 
by conditional sale or mortgage.”?’ The bond con- 
tained no further proviso declaring invalid future 
alienations of the lands belonging to 4., in the man- 
ner specified in the bond, eld that the instru- 
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ment did not operate as a mortgage by 4. GuNoo 
Sineu v. Latarut Hossain 
[I. L. R., 3 Cale, 336: 1C. L. R., 91 


33. Covenant not to 
alienate or encumber.—Theo obligors of a bond for 
the payment of money covenuted as follows: ‘To 
secure this money, we have mortgaged a five gandas 
share out of a ten gandas share in each of the vil- 
lages, &c. So long as the principal amount with 
interest is not paid, the hypothecated share will not be 
sold or mortgaged to uny one.” Held (PETHERAM, 
C. J., dissenting) that the bond created a simple 
mortgage. Per PeTugraM, C. J., that the bond 
gave the obligce a charge only on the property. 
SHEORATAN Kuak v. MaurraL KUAR 

[I. L. R., 7 AlL, 258 


34, Agreement not tu 
alienate—Mortgage bond.—In consideratién of a 
loan, 4. gave a bond, by which he covenanted ‘ not 
to alienate the property of himself and his daughter, 
or the rest of his own property, until the loan se- 
cured by the bond was paid.” ‘The bond was record- 
ed under the Registration Act in the book numbered 
“four” required to be kept by the Act. 4. subse- 
quently sold his immoveable property, and the con- 
veyance was recorded in the book numbered “ one,’”’ 
in which documents relating to immoveable property 
have to be recorded. In a suit by the bond-creditor 
ayuinst the purchaser seeking to establish a lien on 
A.’s immovenble property by virtue of the bond, -- 
Held that the general words used in the bond were 
not sufficient to give a lien upon any specific property, 
and that the fact that the bond had been recorded 
in book “four”? showed that it was not the intention 
of the parties that the immoveable property of the 
debtor should be charged, NAJIBULLA MULLA vb. 
Nvsiz MisrTri 4 . LL.B, 7 Calc., 196 

[8 C.L. R., 454 


See also Doss Monzy Dossss 0. JONMENJOY 


MOULLICK 
(LL. R., 3 Calc., 363: 1 C. L. R., 446 


35. Usufructuary mortgage.— 
Construction of deed uf mortgage.—I1n ascertaining 
whether a deed, confessedly ambiguous, amounts tu 
an usufructualy mortgage or to a lease in perpetuity, 
the Judge should leok within the four corners of the 
instrument before him and ascertain from it what 
kind of transaction the parties had in view when 
they entered into it. In the case of an usufructuary 
mortgage, where no term is specified, the mortgagor 
is entitled to re-enter on the property when, on 
taking an account, he is able to show that the prin- 
cipal and interest have been satisfied. Lata Dour 
NakAIN 0. RUNJIT SINGH. 1C. L. B., 256 


36. Advance on eur- 
é-peshgi lease.—A lease was granted on a zur-i-peshgi 
advance for seven years at an annual jumma of 
#214-4, from which a deduction of #111-15 was tu 
be made on account of interest; and it was also 
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stipulated that if, after the expiration of the lease, 
the loan was not repaid, the lease should continue. 
Held that, under the circumstances as stated above, 
the transaction between the parties was a mortgage. 
Kisuto CoomMER SINGH ©. CHOWDREB BsERAI 
SINGH ‘ ‘ ‘ - : 2 Hay, 160 


37. Advance of money 
with possession of land till advance is repaid.— 
Where a sum of money is advanced, and the person 
making the advance is put in receipt of the rents and 
profits of land by way of payment of intercost on the 
loan, this ig not a mere license or permission to the 
lender of the money to reevive the rents, revocable at 
the will of the borrower, but is in the nature of a 
mortgage transaction. K1oosuaL RAx v. JANKER 
Doss . ; ; , ‘ : 2N. W., 9 


38. Advance by 
tenant to landlord on account of security for pay- 
ment of rent.—A sum taken by a landlord as an 
advance, to be credited to his lessee in his accounts 
as rent, may be considered as security for the pay- 
ment of the rent, but does not change the lease inte 
@ mortgage. GLIDHABBE SINGH v. CoLiis 


(8 W. R., 497 











398, ———__—_- Zur-i-peshgi lease 
with covenant not to alienate or evict lessee.—Ly a 
zur-i-peshyi lease granted upon the advance of 
5,517, the lessee was to hold possession of certain 
villages for the term of five years, and to pay himself, 
out of the proceeds of the villages, interest on the 
loan; und the lessor undertook not to inortgayge or 
alienate the property during the term, and not to oust 
the lessee, or, if he did, that he would pay him 
1,000. Before the expiration of the term the vil- 
lages were taken in execution, and sold under a decree 
ut the suit of a third party, and the lessee turned 
ont of possession, ZZeld that the lessee had no claim 
against the villages for the principal money, and that 
the sun of 481,000 was forfeited. NUNDLALL 9¥, 
KULLIANABUTTRE . Marsh., 209:1 Hay, 582 





. Usufructuary 
lease for loan.—Construction of deed.--Suit fur 


possession under deed of lease or mortgage. —A,, the 
lessee for a term of a zemindari, brought a suit 
against B., the lessor, to prevent #. interfering with 
his possession which he had under the lease granted 
w him by 2. in consideration of certain pecuniary 
advances inade by him to &, The relicf sought was 
in effect an injunction to restrain B. from collecting 
the revenue of the zemindari. The defence set up 


. by B. in his answer was in substance that the lease 


was an executory contract, aud being without consi- 
deration could not be enforced; and was, moreover, 
void for maintenance, by reason of a subsequent 
agreement for the advance of a sum of money to 
carry on # suit which had not been carried out. The 
Judge of the Civil Court adopted this view and held 
the lease void. The High Court of Madras on appeal 
treated the case as a suit for specific performance 
and decreed execution of the lease. On appeal the 
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Judicial Committee sustained the decree as to pos- 
session under the lease, but as it appeared from the 
evidence questionable whether the transaction in re- 
spect of the lease did not really operate only as a loan, 
and as a right to redeem might exist, the affirmance 
was made with a declaration that it was to be with- 
out prejudice to the claim (if any) of B. to which he 
might be entitled, and to any question which might 
be raised as to the amount which was actually 
advanced by 4. to B. KAMALA NAIKEN eo. PITOHA- 
oooTty CHETTY ‘ 10 Moore’s I, A., 386 


41, Party paying off 
debt, Right to possession of,—A party who by paying 
a mortgage becomes an usufructuary mortgagee 
in place of the original zur-i-peshgidar, does not need 
to suc for the amount due, but is entitled to remain 
in possession until the whole debt has been discharged 
by the usufruct. FyezooLnan v. Kazim Hossein 
(14 W. R., 29 





43, ——_——_——_—- —————— Right to proceed 
re dogs land to realise debt—A covenant to put 
the creditors into possess: 1 of certain property which 
they were to retain for a certain period, taking the 
profits in lieu of interest, is only an usufructuary 
mortgage and not a deed of hypothecation, and a suit 
to bring the property to sale for the realisation of the 
amount due under the deed is not maintainable. 
Dun. BanapuRB .  wlCte COT WN. W., 55 


43. — Covenant not to 
lease.—-Lease of property mortgaged.—Sutt to set 
aeide lease,— A, snortgaged certain property to B., 
agreeing, amongst other things, not to grant in zur-i- 
peshgi or mortgage the property to any one go as to 
cause any difficulty in the realisation of the money 
advanced under the mortgage-bond. 4. subsequent- 
ly leased in zur-i-peshgi part of the property to C. B. 
obtained a sale-decree against 4. on his mortgage, 
and at the sulo himself became the purchaser of the 
ah ahh He then brought a suit against C. to set 
aside the zur-i-peshgi lease, and to obtain khuas posses- 
sion. Held that the covenant in the mortgage-bond 
merely created a personal liability between 4. and B., 
and that the sale under B.’s mortgage-decree did not 
put an end to the zur-i-peshgi lease or affect the inter- 
ests of the zur-i-peshgidar; that A.’s suit against C. 
was wrong in form ; and that his proper course was to 
sue to have his right declared to sell the property in 
satisfaction of his mortgage-debt, so as to give the 
zur-i-peshgidar an opportunity of redeeming. RapHa 
ParsHaD Mrissgr v. MonoHOR Dass 

(I. L. R., 6 Calc., 817: 7 C. L. R., 293 


4. —————-. Mortgage by conditional 
wale,— Law of mortgage in Madras and Bombay.— 
The contract of mortgage by conditional sale is a form 
of security known throughout India, and which, by 
the ancient law of India, which must be taken to 
prevail in every part of India, where it has not been 
modified by actual legislation or established practice, 
is enforceable according to its letter. From the year 
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1858 the Courts of the Madras Presidency, and from 
the year 1864 the Courts of the Presidency of 
Bombay, have erroneously, and in contravention of the 
law of India as declared by the earlier decisions, 
adopted, with regard to this class of securities, doc- 
trines which the English Courts of Equity have applied 
to mortgagesin England. Qware,—Whether in deal- 
ing with future cases the Judicial Committee ought to 
follow the new course of decision which has sprung 
up in these Presidencies, or their own decision in the 
case of Pattabiramier v. Vencatarow Naicken, 7 B. 
L. R., 186: 13 Moore’s I. A., 560. The essential 
characteristic of a mortgage by conditional sale is, that 
on the breach of the condition of repayment the con- 
tract executes itself, and the transaction is closed and 
becomes one of absolute sale without any further act 
of the parties or accountability between them. Where 
land was mortgaged on a condition that the rents 
should be applicd first in payment of the Government 
revenue, next in payment of the salary of a manager, 
and afterwards in reduction of the debt, and it was 
further stipulated that instalments of a fixed amount 
should be paid up to a certain date by the mortgagor 
to the mortyagee, and that on that date a settlement 
of accounts should be made, and in the event of there 
being a balance against the mortgagor, and his not 
paying the same on a date fixed, the mortgagee should 
hecome the purchaser at a fixed value of so much of 
the land as would satisfy such balance, retaining his 
right to sue the mortgagor personally for any further 
sun that might remain duc, owing to the whole of 
the land, as valued, growing insufficient to satisfy 
such balance,— Held that this was not a contract of 
mortgage by conditional sale. TuumBusaAmMYy Moo- 
DELLY 0. Hoosain Rowrgen . I. L. R., 1 Mad, 1 

[L. R., 21. A. 241 








45. Sale expiring be- 
Jore 1868.—When the term of a conditional sale, 
whether made as a security fora loan or not, had 
expired before 1858, the rule laid down in Thum- 
busawmy’s case, I, L. R., 1 Mad., 1, must,be observed 
and effect given to the contract. BaAPrirazv vv, 
KAMARAZU : ; .- LL. R,, 3 Mad, 26 


43. -————_—__- -—_——--— Continuing debt. 
— When one party to a transaction alleges it to be a 
mortgage and the other alleges it to be a sale, the 
question for consideration is whether or not there 
continued to be a debt from the former to the latter, 
The plaintiffs sued for possession of certain lands, al- 
leging that they had been mortgaged to the defend- 
ant by their father under two documents, The 
defendant produced them and relied upon them as 
deeds of sale, which conveyed to him absolutely the 
lands mentioned in them. The form of the instru- 
ments was not conclusive, but it appeared aliunde by 
the conduct of the defendant himself that the deeds 
were intended as mere securities for money, and that 
he had treated them as such. Certain entries in the 
defendant’s accounts also treated the respective consi- 
derations named in the deeds as continuing debts due 
to the defendant from the plaintiffs’ father. The 
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Subordinate Judge awarded the plaintiffs’ claim, but 
his decree was reversed, on appeal, by the Assistant 
Judge, who held that the transaction was a sale and 
not a mortgage. On appeal to the High Court,— 
Held that, under the circumstances mentioned above, 
a Court of Equity would regard the instruments as 
mere securities for money. GOVINDA v. JESHA 
PREMAJI . ‘ ' . LL.B. 7 Bom. 73 


47. Sale since 1858.— 
Construction of right of redemption.—Per Curiam 
(Innes, J., dissenting).—In the Madras Presidency, 
where contracts of mortgage by way of conditional 
sale have been entered into sulweducnt to the year 
1858, redemption after the expiry of the term limited 
by the contract must be allowed as suggested in 
Thunbusawmy Moodelly v. Hossain Rowthen, I. L. 
R., 1 Mad.,1. Per INNEs, J.—Contracts of mortgage 
and conditional sale must be construed in accord- 
ance with the intention of the parties, which can only 
be gathered from the terms of the instrument. It 
cannot be presumed that purties to mortgages by way 
of conditional sale execnted since 1858 contracted 
with reference to the rule enforced by English Courts 
of Equity, adopted by the Sudder Court in 1858, and 
followed for thirteen years in this Presidency. RAMA- 
SAMI SASTRIGAL v. SAMIYAPPANAYAKAN 

[I. L. R., 4 Mad., 179 


4s. Deed, Construe- 
tion of.— Bai-bil-wafa,— Foreclosure in the Central 
Provinces.—By a bond, dated 10th February 1867, 
a certain village was mortgaged by one G, to the 
appellants and their father as security fora loan; the 
bond providing that, “ if I fail to pay the money as 
stipulated, I and my heirs shall, without objection, 
cause the settlement of the said village to be made 
with you.” The interest of G. in the village was 
described as that of a malguzar, and his proprictary 
right therein was declured by the revenue authorities 
shortly after the execution of the mortgage, but his 
payments of revenue being in arrear, the Bourd of 
Revenue granted a lease of the village for ten years 
tothe appellants’ father. The mortyagees in u suit 
on the bond obtained the following decree on 3rd 
November 1860: ‘As the defendant acknowledges 
the plaintiffs’ claim, it is ordered that a decree be 
given to the plaintiffs for principal and interest and 
costs against the defendant and the mortgaged pro- 
perty.” In proceedings in the Civil Court taken 
under this decree, the mortgagces asked for posses- 
sion of the village, and obtained, on 17th July 1862, 
an order, in pursuance of which they were put in 
possession, an appenl by G. being rejected. G. took 
various steps to obtain possession of the mortguged 
property, or a declaration of his proprietary interest 
therein, but failed in his endeavours, an application 
fora grant of the proprietary right in the village, and 
an appeal from an order cancelling his pottah, being 
rejected by the revenue authorities on &th December 
1864 and 27th July 1865, respectively; and on 12th 
August 1807 G@. conveyed the village by deed of 
salo to the respondents, Ina suit brought by them 
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to redeem the mortgage and obtain possession of the 
property,— Held that the effect of the bond was to 
create a simple mortgage, and not a conditional deed 
of sale; and that the proceedings taken under the 
decree of 3rd November 1860, and the order made 
therein of 17th July 1862, by virtue of which the 
mortgagees obtained possession of the mort 
property, did not operate so as to extinguish the 
right of redemption. The rule that a bai-bil-wafa 
does not become absolute upon breach of the condi- 
tion as to payment, without proceedings for fore- 
closure, obtains in the Central Provinces of India. 
GoxuL Dogs v. KRIPARAM 

[1s B. L. R., P, C.; 206 


49. —_—_—_—__—_——— Deed of sale con- 
vertible into a mortgage.— Construction of deed.— 
Where a deed, which on the face of it was described 
as a mortgage, stated that the grantee was already in 
possession under a previous mortgage by the grantor 
and was under the second deed to receive the profits 
in liquidation of interest so far as they would go, and 
that the grantor was not to be liable to repay the 
principal money or such balance of interest (if any) 
ag might accrue upon it, unless he adopted & gon, 
and the grantee, unloss that event happened, was to 
enjoy the property conveyed in right of purchase for 
the sum (principal and interest) due to hiin,—Held 
that the decd was a sale liable to be converted into 
a mortgage, and not a mortgage liable to be converted 
intonsale. Howardv. Harris, 1 Ver., 190; Ramjiv. 
Chinto, 1 Bom., 199 ; Shankurbhai v. Kassibhat, 9 
Bom., 69, referred to and distinguished, SUuBHABHAT 
o. VASUDEVBHAT . LL. R., 2 Bom., 118 


50. Deed of sale 
convertible into a mortgage.— Construction of deed, 
—Redemption, Right of.—Alianation of immove- 
able property.—Where the grantor executed to the 
grantee « document reciting a mortgage by the 
former to the latter of certain lands for #125, on 
which R200 were then due from the grantor to the 
grantee, and containing an agreement that the 
grantee should pay R75 to another creditor of the 
grantor, and purporting, in consideration of R275 so 
made up, absolutely to sell and convey the murtgaged 
lands to the grantee, and the grantee executed to the 
grantor a ducument of the same date reciting the 
sale of the mortgaged lands by the grantor to the 
yoantee for the consideration of 2275, and cove- 
nanting that the grantee should reconvey to the grant- 
or the lands, the subject of the grant, if the grantor 
should repay to the grantee the sum of R276 within 
a certain period, and providing that, in case of de- 








* fault in such payment within such period, the cove- 


nant for reconveyance should become null. Held 
that the transaction was a sale and not a mortgage, 
and that, consequently, the grantor had no right to 
redcem the lands after the expiration of the period so 
tixed for the payment of R275 by the grantor to the 
grantee, there being no evidence or allegation that, 
at the date of the execution of the two documents, 
the sum of #275 wae an insufficient consideration for 
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the sale of the lands, nor any stipulation that the 
grantee should account for the rents and profits re- 
ceived by him, or that the grantor should pay interest 
on the #276, nor anything to show that the grantor 
remained in possession after the execution of the two 
documents, or that subsequently to that time any 
advances were inade by the grantee to the grantor 
on the security of the lands, nor anything in either 
document which pointed to a right on the part of the 
grantee to recover from the grantor the sum of 
#275, or any part of it, befure, at, or after the period 
named for the repurchase. The law as laid down in 
Ramji v. Chinto, 1 Bum., 199, viz., once w mortgage 
always a mortgage, is still in force, in the Presidency 
of Boinbay, with regard to mortgages containing 
clauses of conditional sale, whether executed before 
or after 1858. The ancient law and usage of the 
ey respecting gahan Ilahan mortgages, and 
merally the alienation of immmoveable property, 
iscussed, Bapugi APAJI v. SENAVARAJI MARVADI 
(I. L. R., 2 Bom., 231 


$1. ——- —_—___—_—- ————._ Pendor and pur- 
chaser.—Sule.—Held that an agreement by the pur- 
chaser of certain immoveale property that it should, 
on payment by the vendor of u certain sum within a 
specitied time, be restored to the vendor, and that on 
failure of such payment it should become the absolute 
property of the purchaser, did not create the relation 
of mortgagor and mortgugee between the parties, 
and that upon the vendor’s failure to comply with 
the terms of the agreement, the property vested 
in the purchaser, Buur Kuak vo. MUNAMMADI 
Buaam : ; : iLL. R., 6 AlL, 37 


52. Sale of perpe- 
tual lease, with conditional agreement to sell back 
to vendor, not amounting to mortgage.— Reservation 
of right to repurchase.—Kight to redeem.—A pur- 
chaser of land, another person advancing the pur- 
chase-money for him, granted to the latter a mokur- 
rari patta or perpetual lease, not as a security for the 
debt, but as an absolute acquittance of it. At the 
game time an ikrarnama was executed, whereby it 
was stipulated that when the grantor or his heirs 
should pay to the grantee or his heirs the amount of 
the above debt without interest, out of his or their 
own moneys without borrowing from any other per- 
son, then the patta should be cancelled, the grantor 
having no claim to mesne protite during the posses- 
sion of tho mokurraridar. Held that, with regard to 
the terms of the instruments, and the circumstances 
under which they were made, this transaction was 
not a coutract of mortgage, but evidence of a sale and 
acquittance of a debt with power reserved to the 
vendor to repurchase under certain conditions person- 
alto him. Sirv, Pursuap v. Luonmi PursuaD 
(I. L. R., 10 Calc,, 30: 18 C, L. R., 362 

L. R., 10 L.A. 129 
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bought benami in the name of 4. by the father of 
4, After the father’s death a sum of money was 
raised by conditional bill of sale signed by 4. as pro- 
prietor and by his brother 2B. as motullah. After- 
wards, and after the death of B., and after B.’s heirs 
had separated from 4., A. raised a further sum by a 
bill of sale, reciting the former conditional bill of sale, 
and that the additional sum was raised to discharge 
the same. Held that if the grantee took with notice 
that he was entitled to a half share only of the estute 
the additional charge would operate as a mortgage of 
such half share only; but that portion of the money 
for which the original bill of sale was given was a 
charge on B.’sshare as wellas on the possession of his 


heirs. KISHEN CHUNDER GHOSE v. NUND KisnonrE 

SINGH 3 7 ‘J : - Marsh., 651 
2. CONSTRUCTION. 

54, Rights of mortgagee.—Pro- 





viso in case of alienation of mortyaged property.— 
Certain words in a mortgage-deed stipulating chat in 
the event of the property mortgaged being sold in 
execution of a decree, or otherwise alienated, the mort- 
gagee should recover from any other property in the 
possession of the mortgagor, whose person should 
also be liable for debt, were construed as merely in- 
tended to give some supposed further security to the 
inortyagee, but not to take away his right to issue 
notice of foreclosure and obtain possession by a suit, 
even though the mortgaged property were sold away. 
ACHUMBIT MisskR v. Latta Nunp Ram 

[11 W. R., 644 


65. ————_ Construction of 
tnstrument of mortgage — \n instrument, mortgaging 
villages for a sum payable within a certain period by 
instalments, and making distinct provision that, upon 
default in payment of an instalment, the mortgagee 
by his servants was to take possession, and after puy- 
ing the revenue and the expenses of collection, to 
credit the balance towards payment of the instalment, 
also contained the following: ‘Should on the ex- 
piration of the term of this instrument, any money 
remain due then, till payment thercof, possession 
will continue according to the terms herein set out. 
If I do not accept this, then, as soon as the breach of 
promise occurs, they will at the end of the year rea- 
lise the whole amount of instalment by sale of the 
villages and of other moveable and immoveable pro- 
perty belonging to me.” Held that such an instra- 
ment must be taken as a whole, and that the true 
construction to be put on it should be that which, 
being reasonable, would also give effect toall parte of 
it. Held, accordingly (on the contention that these 
words negatived the mortgagee’s right to take pus- 
session upon default in payment of an instalment, 
leaving him only a right to proceed to sale) that, as 
this construction would not give due effect to the 
tirst part of the instrument, it must yield to a con- 
struction which, not only would give such effect, bat 
would also be the more reasonable one,—ovrz., that the 
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mortgagee should take possession upon such a default, 
and also might sell if the mortgagor objected to his 
applying the rents in reduction of the principal and 
interest due. Deputy COMMISSIONER OF Rar Ba- 
BELI v. RAMPAL SINGH 

[L L. R., 11 Calo., 237: L. R.,12 I. A. 1 


56. ——_—_-——- Arrangement for repay- 
ment by lease,—Set-off of rexnt.—On the lst 
of November 1866, 4. covenanted to pay to B. 
R80,351 with interest, on the 16th of May 1870, 
and pledged certain property for repayment thereof. 
At the time of the mortgage this property was held 
by B., the mortgagee, under a lease which expired on 
the 10th of September 1870. On the 5th of Novem- 
ber 1866 4. granted to B. a lease of the property 
hypothecated for a term of seventeen years from the 
10th of September 1870, at a rent of R20,541 a year. 
The lease recited the mortgage-debt, and the neces- 
sity of providing for payment of it, and contained an 
agreement that, out of the annual rent B. should 
retain 416,500 on account of the debt, and pay the 
remainder to 4. Ina suit to redeem and cancel the 
bond and lease,— Held that they did not form one 
mortgage transaction, but were separable and separ- 
ate, and that 4. would only be entitled to set off the 
rent retained against the mortgage-debt and interest, 
and thenceforth to receive the full rental gf R20,351 
a year for the term of the lease yet unexpired. 
JOOMNA PERSHAD SookooL v. Joyram Lat Mauro 

(2C.L. R., 26 


57. Conditional sale.— Karan2- 
mah.—The appellant became security for the payment 
by the respondent of the Government dues in respect 
of a mootah then about to be sold for those dues, and 
by the first: karanamah entered into by the parties it 
was stipulated that, on default of the respondent. to 
pay any part of the instalments, the appellant was 
to obtain a transfer of the property, and to retain it, 
after returning to the respondent the money which 
may have been paid by him. By a second karanamah 
entered into on the same day, the plan of a condi- 
tional sale provided by the first karanamah was 
reduced to a mortgage, with & covenant between the 
parties that whenever the appellant should take pos- 
session of the mootah for the purpose of enabling him 
to discharge the amount for which he became secu. 
rity, he should restore the mootah to the respondent 
as soon as he was reimbursed all that he had advanced 
out of the rents and profits of the mootah. Held 
that the transaction was in the nature of a mortgage, 
and that there was no such inconsistency between the 
two instruments as to make the second invalid. 
KAKERLAPOODY JAGGANADHA Kaz v. VUTSAVOY 
JAGGANADHA JAGATUTTY Raz 

[56 W. R., P. C., 117: 2 Moore’s I. A., 1 


58. ——_———— Relief after time 
named in conveyance.— Plaintiff executed to defendant 
a document of which the following is a translation :— 
* The nnddata kriyam executed on the 10th April 1835 
by the Madugula zemindar to the zemindar of Bobbili. 
As | have conveyed to you as sale for 26,000 the Papu- 


WI 
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chetti Seri adjoining the land of kasbah Jegganantha- 
puram inthe zemindari of Madhugula, they are given 
you for absolute sale, so the said sule money has been 
received at the time of sale. In the event of my pay- 
ing you the principal R6,OVO within six months from 
this date, you must give back the said land Pupu- 
chetti Seri to me. In the event of our not being able 
to pay according to the said stipulation, you should 
hereditarily from son to grandson enjoy the produce 
of the said land, yourself paying to Clovernment, tho 
assessinent fixed on a sub-division, reckoning this salo 
money to be a pure sale. This muddata kriyam has 
been executed with my consent.” dfedd that this 
document was a sale with a condition for re-purchase. 
The decisions of the late Sudder Court of Madras have 
carried the doctrine of relief after the tine named in 
the conveyance 80 far as to say that wherever the 
security for money is an object of the transaction, no 
sale can become absolute. The High Court have 
followed the English rule and have held the question 
one of construction, admitting however, for the pur- 
pose of the construction, other documents and oral 
evidence. LAKSHMI CHELLIAM GARU (ZEMINDAR 
ov Bonai1r) v. Krisuna Buurati Devu MANARAZ 
Ganu (ZEMINDAL OF MapuaguLA) . 7 Mad, 6 


59. Construction of 
deed.—Suit for possession.—The defendants borrow- 
ed money from the plaintiff without interest but 
executed a deed stipulating that the sum borrowed 
was to be repaid on a given date, and that if not paid 
then the defendants should execute a putni lease 
of certain properties set forth in the deed, the sum 
borrowed being considered as a bonus for such lease ; 
and that if the borrowers did not exceute such a lease, 
this deed should be counted as a putni patta. The 
money not having been paid, and the lease not 
executed, the plaintiffs sued for possession,—J[e/d 
that they were entitled to possession on the footing 
of a putni, from the date of suit, and that the trans. 
action was not a conditional aule, but a contract 
to create a puty , for a certain consideration unless 
that sum was oid ona particular date, JUSEEMOOD- 





DEEN Bisw sv. Uc ko SUONUUREE DosKRE 
[19 W. R., 374 
60. Mortyage.— Ree 





demption, Right of.—Interest.— Construction of deed, 
—In Chait 1275, Fasli (March 1868), 4f., having bore 
rowed 1211,200 from S., gave him a mortgage by way 
of conditional sale of certain immoveuble property for 
a term of seven years, that is to aay, extending over 
the years'1276, 1277, 1275, 1279, 1280, 1281, and 
1282 Fasli. The sun payable as the interest of each 
of these years was fixed at HI,68U. ‘The mortgagee 
obtained payment of his interest for four years from 
1276 to 1279 Fasli inclusive by bringing suita against 
the mortgagor. The interest for 1280, 1281, and 
1282 Fasli, us well as the principal sum, remaining 
unpaid, the mortgagor sucd for redemption of the 
mortgaged property on payment of the principal sum, 
and the interest of the last year, 1282 Fasli, only, 
contending that the interest of the other years, 1260 


61 
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and 1281 Fasli, was not secured on the mortgaged pro- 
perty, but was, under the terms of the instrument of 
mortgage, realisable by suit from his non-hypothecat- 
ed property und person. Held, on the construction of 
the instrument of mortgage, that the mortgage was 
not redecinable on payment of the last year’s interest 
only, but on payment of the interest of the other 
years as well, SuRJ0 Puasap v. Mansur ALI 
Kuan ‘ ; : .- LL. B., 5 AlL, 463 


61. Redemption.— 
Condition precedent.—In a mortgage-decd executed 
by a Mahomedan to a Hindu in 1820, it was stipulat- 
ed that the principal and interest were to be repaid 
within five years, that an account was to be taken at 
the end of five ycars of the profits of the lands and 
any stun found due to the mortgagee, after deducting 
the profits of the lands from the debt, was to be paid 
to the mortgagee, and that the payment was to be 
endorsed on the bond and the lands resumed; and it 
was provided that, if the amount due to the mort- 
gagee at the expiry of the said teri was not paid, the 
lands were to be treated ax suld and delivered, in- 
steml of mortgaged, Hel. that, no account having 
bocn taken as provided, the mortgage was redeemable 
within sixty years.  MAVULALE AMLRUDUIN SHARIF 
vw. GUNDU SopuaANaDbRi , LL. R., 6 Mad., 339 











62. Usufructuary lease.— Condi- 
tions of huq-i-ijara to be reserved to morlgagor.— 
Construction of morfgage-deed.—The defendant ad- 
vanced a sum of monvy to & and 7. who granted 
him as security for repayment an ijara lease of a 
mouzah (representing that they were entitled to 
16 annas), in which lease a juunna was reserved, 
a portion whereof was to be applied to the discharge 
of interest to the defendant and a small sum to go to 
the mortyngors as huq-i-ijara, After execution of the 
ijare the defendant was dispossessed of 8 annas by 
a third party who claimed to be a sharer, and he had 
to sue forand obtain « partition of the remaining 8 
annas which he retained, for what it was worth, as se- 
curity. The plaintiffs bought the mortgagors’ share, 
and now sued for the huq-i-ijare originally reserved,— 
Held that the mortgagors could not claim any benefit 
under the ijara loase until all the benefits which 
it pretended to secure to the defendant were realised 
by him. AOMUMBIT Sinu v. Kesuo Laub 

{20 W. R., 128 





63, — Usufructuary mortgage.— 
Condition for reconveyance of property.—In a usu- 
fructuary mortgaye it was stipulated that the property 
was to be reconveyed on repayment of the principal 
eum leut, but nothing was suid as to interest,—ZZeld 
that the condition implied that the usufruct was in- 
tended to bo received by the mortgagee in lieu of in- 
terest, and therefore the mere fact that the amount 
of the principal had been received from the usufruct 
was no ground for the mortgagor being entitled to 
re-possession of the property. BUNWARRELAL oe. 
Mavtomen Hossein Kuan ; . 3 Hay, 150 
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64, ———__—_____ ——____—— Power to cancel 
zurei-peshgt lease.—The words in a zur-i-peshgi 
lease, “after the expiry of the term it will be compe- 
tent to me (the mortgagor) in the month of Jeit of 
any year I can to pay the zur-i-peshgi and cancel the 
lease,’’ were held to do no more than bar the mort- 
gugor’s re-entering in the middle of any year, in the 
event of the mortgagee’s occupation continuing after 
the expiry of the lcase, owing to the mortgagor’s 
default to pay off the loan, and that it contained no 
undertaking by the mortgagee to hold on until it 
suited the mortgagor to pay him off. Roy GowRrrE 
SUNKUR v. BHOLEE PERSHAD . 1ITW.R., 211 


65, ——__—__—_——___———— Construction of. 
— Arrears of rent from tenants and mortgagors, Right 
to.— By the terms of a deed of usufructuary mortgage 
the mortgage was redeemable at the end of the term 
by payment of the principal and the arrears of rent 
due from the mortgagors and the tenants. It was 
held, in a suit by the mortgagee (who was in posses- 
sion of the mortgaged property at the time of suit), to 
recover the mortgaye-monev and arrears of rent, with 
rogard to the rents due by tenants, that it was clearly 
the intention of the parties that arrears reasonably due 
were to be paid and uot such as arose from the negli- 
gence of the mortgagee, and as it was not shown that 
the arrears due by tenants could not have been realised 
by due diligence, and the mortgagee had it in his 
power to realise the rents, the mortgagee was not en- 
titled to recover such arrears, CuoTi LALr. KALKA 
PARSHAD ; ; ‘: ; 7 N. W., 100 


66. Suit for excess 
of Government revenue paid under.— by the terns 
of a deed of usufructuary mortgage the mortgagor 
accepted the linbility on account of any addition that 
might be made tot he demand of the Government at 
the time of settlement. During the currency of the 
mortgage tenure the mortgagees, averring that they 
had to pay wu certain sum in excess of the amount of 
Government revenue entered in the deed of mort- 
gage from 1279 to 1281 Fasli, sued the mortgugor to 
recover such excess. field that, inasmuch as no 
settlement of accounts was contemplated or was 
necessary under the provisions of the deed of mort- 
gage, and such deed did not contain a provisiun re- 
serving the adjustment of any sums paid by the 
mortgagees in excess of the amount of the Govern- 
ment demand at the time of the execution of such 
deed to the time when the mortgage tenure should 
be brought to an end, the suit was not premature 
and could be entertained. Nixka MAL v. SULAIMAN 
SHIKOH GaRDNER : - LL. R., 3 AlL, 198 


67. Mortgagor and mortgagee. 
—<Acts of mortgagor prior and subsequent to mort- 
gage.—A mortgagor’s acts prior to the date of the 
mortguge bind the mortgagee; but his subsequent 
acts du not bind the latter, unless they are done by 
the mortgagor as agent for the mortgagee. KRIsH- 
NAJI LAKSHMAN RAJVADE v0. SITARAM MURARRAV 
Saku . « . LOB, & Bom, 406 
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8. POSSESSION UNDER MORTGAGE. 


6s. Rights of mortgagee in 
possession,—A mortgagee taking possession under 
the terms of the mortgage is entitled to have the 
property in the same condition as it was in when it 
was mortgaged. GOBIND CHUNDER BANERJEE 2. 
WISE . ‘ ‘ : : . 12 W. R.,, 19 


69. Covenant for possession by 
mortgagee.— Omission to give possession.— Right 
to sue for mortgage-money.—A deed of mortgage 
and conditional sale contained a covenant for posses- 
sion by the mortgagee during the mortgage term. 
Possession was withheld though the mortgagor re- 
ceived the mortgage money, Held that an action 
would lie by the mortgagee against the mortgagor 
for recovery of the principal and interest, money 
advanced. OopiT PuRKASsH SINGH v, MABTINDELL 

[4 Moore’s I, A., 444 








70. Obstruction in getting pos- 
session.— Usufruciuary mortgage.— hight of mort- 
gagee to sue for mortyage-money.—Transfer of 
Property Act (IV of 1882), 8s. 68 (b) and (c).— 
A usufractuary mortgagee, to whom possession of 
the mortgaged property had been delivered, sued the 
mortgagor for the mortgage-money on the ground 
that the mortgagor had sold a part of the mortgaged 
property, and the purchaser had deprived him of 
possession of such part. One of the conditions in- 
serted in the deed of mortgage was that, if “on the 
part of the mortgagor, or other persons, any kind of 
dispute or any interference or obstruction took place 
in obtaining Of possession by the mortgagee of the 
mortgaged property,’ the mortgagee shonld be en- 
titled to sue for the mortgage-money. Held that 
such condition contemplated the case of the mort- 
gagor, in the first instanee, in breach of the con- 
ditions of the mortgage, failing to deliver possession 
to the mortgagee, or to secure his possession from 
any obstruction or disturbance by other persons, but 
not the case of the mortgagee being deprived of pos- 
session after it had been once obtained and secured, 
and therefore the mortgagee was not entitled by vir- 
tue of such condition to sue for the mortgage-money. 
Held, further, that the mortgagee’s case being that 
he had been deprived of possession of a part of the 
mortgaged property, he would be entitled to sue for 
the mortgage-money ‘only if he had been deprived 
thereof by or in consequence of the wrongful act or 
default of the mortgagor, and not if he had been de- 
prived thereof by or in consequence of the wrongful 
act or default of other persons; that the sale by the 
mortgagor was not a wrongful act, there being no 
condition againat alienation, and the sale by a mort- 
gagor of his equity of redemption not being rendered 
wrongful or unlawful by any rule of law, nor being 
in itself a wrongful act; that a wrongful act by the 
purchaser, though committed under colour of the 
purchase, could not be said to have taken place “in 
consequence of the wrongful act or default of the 
mortgagor ;” and that therefore the ade Seok had 
no cause of action, JuaBbu Ram v. GIRDHARI 


Sinan : : : . LL. B., 6 ALL, 208 
il 
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MORTGAGH—continued. 
8. POSSESSION UNDER MORTGAGE 


— continued. 


71 Dispossession of mortgagee. 
— Usufructuary mortgage.— Construction of deed.— 
Suit for money lent on dispossession,—The plaintiff 
sued to recover money due on a mortgage-bond 
alleged to have been executed by tho defendant’s late 
husband §., and by his brother J., who, however, was 
relieved by the plaintiff from the debt, The condi- 
tions of the bond were that tho plaintiff's father should 
possess the mortgaged property in consideration of 
interest only accruing upon the principal sum lent, 
and that the mortgagor should take back the proper- 
ty whenever he should pay the principal sum to the 
mortgagee. The present suit was brought by reason 
of tho plaintiff having been dispossessed of the pros 
perty by the shareholder brothers 4. and J. deld 
that the money lent was recoverable notwithstanding 
there was no express condition in the bond to Lhe effect 
that it would be recoverable in the event of dispos- 
session by a third party. But as the moncy was 
found to have been borrowed by the defendaut’s 
husband on behalf of the family with the tacit con- 
sont of the other members, the plaintiff could recover 
from the present defendant only her share of the 
debt. GYARAM CHUCKERBUTTY v, Burova DAK 
[20 W. R., 484 





72. ————— —————————_ Morinagee dis- 
possessed of portion of property by wrongful act of 
mortgagor.—Right to return of portion of loan.— 
Where a inortgagee was deprived by the wrongful 
acts of the mortgagor of a portion of the land which 
constituted the only security for the mortgaye-loan, 
— Held that he was entitled to recover from the mort. 
gagor so much of the consideration-money a4 was in 
proportion to the land of which he had been deprived, 
PrvraMBUR MISSER v. RAM SUBUN SOOKOOL 

[25 W.R., 7 


73. —— Right of mortgagee in pos- 
session to proceeds of sale.—Sale for arrears of 
revenue.—A mortgagee in possession is not entitled 
to recover any share of the sale-proceeds of the morte 
gaged property sold for arrears of Government re- 
venue, except to the extent that he shows that the 
usnfruct of the property, while he held the mortgage, 
has not satisfied his debt. Hunpro Narain Bina 
v. FuZLA Hossein . ; .1W. R., 270 


74. Mortgagee in possession 
under an agreement to puy rent to mort- 
gagor.— Vsufructuary mortgage. — Accidental de- 
struction of mortgaged premises by fire.— Right of 
mortgagor to rent, —The plaintif® borrowed 421,400 
from the defendant and mortgaged to the latter for 
eight years a piece of ground with a warehouse 
standing thereon. There was an agrgement between 
the parties that the rent of the warehouse should be 
#16-12-U per mensein, and that out of this amount 
the mortgagee should appropriate H14 towards the 
payment of the interest on the principal sum, and 
pay 1t2-12-0 as rent to the mortgagor. Within four 
years from the date of the mortgage the warchouse 
was destroyed by fire, and thereupon the mortgagee 


612 
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MORTGAGH — continued. 
3. POSSESSION UNDER MORTGAGE 


— continued, 


Mortgagee in possession under an agree- 
ment to pay rent to mortgagor—conti- 
nued, 


ceased to pay rent to the mortgagor. The latter 
sued to recover the site together with arrears of rent. 
The District Judge was of opinion that the defend- 
ant should lose the interest on the loan up to the 
date of the term for the redemption of the mortgage, 
and that he was bound to pay to the plaintiff the 
rent claimed by him. Held by Innzs, J., that the 
loss of the premises, which had arisen from acci- 
dental causes, could not affect defendant’s right to 
recover the full amount due to him on the mortgage. 
There was no alteration in the liability, but merely 
in the source and mode of discharge. The premises 
having ceased to exist, nothing arising from the in- 
come could be credited towards tho mortgage, and 
there was no residue availuble to pay plaintiff. Held 
by MurrusaMI Ayyak, J., that defendant’s right of 
possession rested on the usufructuary mortgage and 
not on tenancy, and his right to recover his debt 
with interest thereon could not be extinguished or 
modified by the destruction of the warehouse. As to 
tho surplus payment, the existence of the warchouse, 
which produced the income of #16-12-0 a month, 
was the basis of the contract to make it; and the 
basis having failed, the obligation resting thereon 
must likewise fail, WVSNKATESHWARA v. KESAVA 
SHETTI . : ° -~ LL. 8., 2 Mad., 187 


75. Deprivation of security by 
wrongful act of mortgagor.— Right to return 
of consideration.—W here money is lent on a mort- 
gago-deed, on the condition that if returned with in- 
terest within # given period, the property pledged 
shall revert to the mortgagor, and the mortgagee 
finds afterwards that the property in question is 
subject to a prior mortgage as to which he was not 
informed, and that he is therefore without tho sup- 
posed security, he is at liberty to sue for the return 
of the money advanced with interest without waiting 
for the expiry of the stipulated period. Rapua 
CHURN SHAHA v. PARBUTTEE CHUEN Durr 

[25 W. R., 52 


76, Mortgagee deprived by di- 
luvion of subject of mortgage.— Usufructuary 
mortgage.—W here a mortgagee is deprived by dilu- 
vion of the possession of land over which he holds an 
usufructuary lease beforo he has repaid himself the 
amount advanced, he has a right, unless the terms of 
the lease are very special, to call upon the lessor for 
the unpaid balance of the loan. SHrEO GoLAM SINGH 
v. Roy DinkER Dyat . : . 321 W. R., 326 


77. Liability to mortgage lien 
of lands allotted under partition in lieu of 
share mortgaged.— Land allotted in severalty to 
co-sharers of mortgagor.—A mortgage of an undi- 
vided share in land may be enforced against lands 
which under a batwara or revenue partition have been 
allotted in lieu of such share whether such lands be 
in the possession of the mortgagor or of one who 
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—continued. 


Liability to mortgage lien of lands allot- 
ted under partition in lieu of share 
mortgaged—continued. 


has purchased his right, title, and interest. Lands 
allotted in severalty by the batwara to the co-sharers 
of the mortgagor are not subject to the mortgage. 
The case of Sidhee Nuzur Ali Khan v. Ojoodhya- 
ram Khan, 10 Moore’s I. 4., 540, approved. Bys- 
NATH LALL v. RAMOODEEN CHOWDRY 

(L.R.1L A, 106: 21 W. R., 238 


78. Transfer of mortgaged pro- 
perty by mortgagee in exchange for similar 
property.— Right of mortgagor to property acquir- 
ed by exchange.—In 1865, N. was in possession of 
six shops in a market-place at Etawah. He was in 
possession of two as mortgagee, and of the remain- 
ing four as proprietor. The Municipal Committee 
of Etawah, having decided to establish the market in 
a fresh place, and to use the site of-the old market for 
other purposes, arranged with J, to take the sites of 
his six shops in the old market-place, and to give 
him in lieu of them sites for six shops in the new. 
Under this arrangement, he built six shops in the 
new inarket-place. Subsequently, the mortgagor of 
one of the old shops claimed possession of one of the 
six new ones on payment of the mortgage-money, 
and cost of constructing the shop. Held that the 
claim could not be allowed, inasmuch as it could be 
justified only by proof of an agreement binding upon 
the parties at the time when the transaction occurred 
that some specific one among the new shops should 
be substituted for the old one which was the subject 
of the mortgage, and it had not been found that any 
such agreement was made. Nipuyi LAL vo. MAznaRr 
HUSAIN . ; ; . LL. B., 7 Ab, 486 


9. ———_—_——- Sale to mortgagee of por- 
tion of mortgaged property.— Resale to mort- 
gagor.— Decree.— Equitable right to whole of pro- 
perty mortgaged.—A. mortgaged a 14-anna share 
in a certain mouzah to B. AB. obtained a decree 
on his mortgage-bond. Subsequent to this decree 
B. bought from 4. a 2-anna share in the mouzah, 
but at a later period resold the share to 4. In execu- 
tion of another decree which B. had obtained against 
4,, the 12-anna share in the mouzah belonging to 4. 
was put up for sale and purchased by B. #. next 
applied for execution of the decree he had obtained 
on the mortygage-bond, seeking to sell the 2-anna 
share which remained in the mouzah as part of the 
property mortgaged to him,—Held that, so long as 
al, had only a 12-anna share of the property in 
his possession, B.’s security was of necessity reduced 
to that amount, but on 4.’s again becoming the 
owner of the whole 14 annas, B. had an equitable 
right to demand that the 14 annas should be held 
subject to his mortgage. DsgoLIE CHAND 0. NIRBAN 
Sinca . ILL. R., & Calc., 2523: 4C. L. R., 150 


80. Mortgage of property of 
which mortgagor is not but afterwards be- 
comes owner.—If a person mortgages property, of 
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Mortgage of property of which mort- 
gagor is not but afterwards becomes 
owner—coatinued, 


which he has no present ownership, and subse- 
quently becomes the owner of the mortgaged pro- 
perty, the lien created by the mortgage attaches to 
such ownership, and subsequent purchasers from the 
mortgagor take subject to the equities which affect- 
ed the property in the hands of the mortgagor. Ma- 
HOMED AsSUDUOLLAK KHAN 0, KARAMUTOOLLAH 
(4 N. W,, 11 


81. Mortgage of moiety of pro- 
perty in reversion.—Mortgagor subsequently 
tnheriting motety.— Rights of mortgagee in exrecu- 
tion of his decree.—A. having mortgaged an 8-anna 
share of certain property which he had inherited 
from his father, subsequently succeeded to the re- 
maining 8-anna share in the same property. It 
appeared that in respect of the property mortgaged 
A. was entitled only to a reversion on the death of 
his mother. Held that the holder of a mortgage 
decree on the mortgage was not at liberty to proceed 
against the other 8-anna share. NISTARINI DEBI 
v. Bkovo NatH MOOKUOPADHYA 

(10 C. L. R., 229 


4, POWER OF SALE. 


82. Sale of mortgaged land in 
mofussil— Deed in Kaglish form.—A sale, with- 
out the intervention of a Court of Justice, of mort- 
gaged lands situate in the mofussil of Bombay, 
under a power of sale contained in an indenture of 
mortgage in the ordinary English form, is valid, if 
due notice be given to the mortgagor of the mort- 
gagee’s intention to sell, and the sule be fairly con- 





ducted. Position of a mortgagee selling under his 
power of sale explained. PITAMBER NARAYANDASB ¥. 
VANMALI SHAMJI ‘ . LL. R, 2 Bom., 1 


83. ——_—_—_—_—______—_—_ Redemption, Suit 
Sor.—Injunction.—When_ property mortgaged is 
situated in the mofussil, but the parties to the 
mortgage are resident in Bombay, and the instru- 
ment of mortgage is in the English form, the par- 
ties must be held to have contracted according to 
English law, and to be entitled to enforce their 
rights according to that law. In such a case the 
mortgagee can exercise a power of sale contained in 
the mortgage-deed, and cannot be restrained from 
exercising such power inerely because the mort- 
gagor has filed a suit for redemption. “The mortgagor 
can only stay the sale pendente lite by paying the. 
amount due into Court, or by giving primd facie evi- 
dence that the power of sale is being exercised in a 
fraudulent or impruper manner, contrary to the 
terms of the mortgaye. JAGJIVAN NANABHAIL v. 
SHRIDHAR BALKRISHNA NAGARKAR 

[1. L. R., 2 Bom., 252 


84. Sale to mortgagee under 
power of sale.— Effect of such purchase by mort- 
gagee.—Title acquired by him.—A mortgagee pur- 
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4. POWER OF SALE —continued. 


Sale to mortgagee under power of sale 
—continued. 


chasing the mortgaged property with the consent of 
the mortgagor, under the power of sale contained in 
the mortgage-deed, acquires an unimpeachable title 
derived from the power of sale, which is altogether 
distinct from and overrides his title as a more in- 
cumbrancer: the effect. of such purchase being to 
vest the ownership of, and the beneficial title te, the 
property for the first time in himself, who had been 
previously a mere incuwbrancer. PURMANANDDAS 
JIWANDAS 0, JAMNABAL . I, L, R., 10 Bom., 49 


85. —— Private sale without inter- 
vention of Court.—Semble (Per Mguvit1, J.),— 
That a private sale effected by a mortgagee in the 
inofussil without the intervention of a Court, in pursu- 
ance of a power of sale given to him under his 
instrument of mortgage, is invalid. KEesHAVRAM 
KRI8uNA JOSUI v. BHAVANJI BIN Banas 

[8 Bom,, A. C., 14% 


86. ———-———- Exercise of power of sale.— 
Mortgages with lease which he has the option of 
terminating on sale.— Notice to mortgugee.— Where 
& mortgage-dced gave to the mortgagee an option, 
in the event of a sale of the interests of the morte 
gyzors, to throw up a lease which he held from 
them for the mortgaged jote and claim ininediate 
payment from the surplus sale-procecds,— Held that, 
before the mortgagors could withdraw the surplus 
proceeds from the Court, it would be necessary for 
them to give notice to the mortgagee of their inten- 
tion to do so. Broosun JOY ACHARJEA », ANUND 
LaLL CHOWDHEY  . ‘ . 82 W. R., 47 





6. SALE OF MORTGAGED PROPERTY. 
(a) Riaurs oF MortTcAGegs, 
87. Right of mortgagee.— Remedy 


on nun-salisfaction of claim after sale.—The right 
accruing to a lender of money under a mortgage- 
bond hypothecating land is to have his mortgage lien 
on the land declared and the property sold in satis- 
faction ; and if after sale the debt is not satisfied, to 
proceed against the debtor for the balunce. Warps 
ov. RINCHIDEN . . ‘ 14 W. R., 214 


LaLLA MITTERJEET Sinan v. Soorr 
(17 W. R., 62 


88. Sale of whole property for 
portion of debt.— Sale uf mortyagred property for 
instalment of bond —Right to, or lien on, aurplus 
proceeds,— Where money is lent upon the security of 
immoveable property of # nature incapable of divi- 
sion, and the mortgagee, on one of the instalments 
becoming due, has to sell the entire property, he does 
not thereby lose all lien over the surplus proceeds. 
It, seems to make no difference that the property is 
capable of division, Ram Kant Cuowpry v. 
BRINDABUN CHUNDER Doss . 16 W. R., 246 


Right to elect property to 


89. ——_—— 
be sold.—Sale of portion of properly pledged.— 
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5. SALE OF MORTGAGED PROPERTY— 
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(a) Riguts or MortaaGEEs—continued. 
Right to elect property to be sold—conti- 


nued, 


Whore u plaintiff’s bond gives him a eeparate lien on 
each and all of several mouzahs pledged as security, 
he is free to elect for sale whichever of the mouzahs 
he thinks most likely to satisfy his claim. Whena 
portion of property pledged as security in a bond is 
sold in satisfaction, there is nothing to prevent the 
obligee from purchasing such portion. Hooras 
KoorRErE v. SUFEEMUN. SUFEEHUN v. MAHOMED 
HuBEEBOOLLAH KHAN ‘ . &SW.R., 379 


90. Right to surplus sale-pro- 
ceeds,— Election to proceed against mortgaged pro- 





perty.—Where a creditor sued upon a bond and got. 


uw decree declaring his debt leviablo from certain 
landed property on which the bond gave him a mort- 
gago lien, as well as for any other property found in 
possession of the debtor, but having elected to satisfy 
his mortgage lien and procured the sale of the land- 
ed property subject to that lien,—Held that he was 
bound to recoup himself frow the mortgaged proper- 
ty, and that he could not get any part of the surplus 
sale-proceeds, unless it were shown that the mort- 
gaged land had not produced enough to satisfy his 
claim. Ka Lex Dass Guose v. LAL Monun Gi0sK 
[16 W. R., 306 


See Furen Avi alias NANNA MEarr vo. GrEGORY 
[6 W. R., Mis., 18 


91. Rights of successive mort- 
gagees.— Prior sale under second mortgage.— Right 
of purchager,—A_ property was mortgaged in suc- 
cession to two different persons, Under the latter of 
the two deeds a money-decree was obtained and the 
aa ba sold, seats: | the carlier mortgagee 
obtained  money-decree, and caused the mortgagor’s 
rights and interests to be again sold. Held that the 
purchaser at the second sale purchased, not the 
estate, bat the mortgagor's (extinct) right, title, and 
interest, and could not sue for possession of the pro- 
perty itself. Durro Nanain Manata v. NOLERTA 
SOONDURER Doss. ° . LW. R., 332 


92. Right of prior lien.— Sale of 
hypothecated properly for money-decree.—Lien of 
subsequent mortgagee with order directing sale.— 
Right of purchaser.— Where property hypothecated 
for a debt is sold in execution of a money-decree 
passed under the bond hypothecating it, without any 
additional order in the decree for enfor¢ing the len 
on the property, and the holder of a subsequent 
similar bond, who has obtained an order on his 
decree directing the sale of the property, seeks to 
euforce Ais lien upon the property so purchased, the 
purchaser is entitled to go on the previous lien, as he 
not only stands in the shoes of the debtor, but has 
purchased all rights in the property hypothecated 
by the debtor when his hypothecation was made, and 
has thus also acquired the rights of the decree-holder 
to satisfy whose due the property wae sold when this 
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(2) Riaars of Mortaacers—continued. 
Right of prior lien—continued. 


purchaser purchased. SHEO Prostw SINGH oe. 
Brogoo Saroo . ‘ ‘ 7 W.R., 232 


93. ————_- Right of holder 
of money-decree against subsequent mortgagee after 
Soreclosure.—A. executed a bond in favour of B., 
hypothecating certain immoveable property. 3B. re- 
covered a money-decree against 4. and caused the 
mortgaged property to be sold. 2B. became the pur- 
chaser at the salo in execution, and was put in pos- 
session. C., who held possession of the property 
under a decree for foreclosure of a subsequent mort- 
gage of the same property to him by 4., brought a 
suit against B. for recovery of possession, and obtain- 
ed a decree. #8. then brought a suit against C. to 
enforce his lien under the mortgage-bond, but it was 
held that the suit was not maintainable. Kasrman- 
NIssA Bibl v. HURANNISSA BIBI 
| (7B. L.R., Ap., 8 
8. C. KUSEEMOONISSA BIBER v. HUROONNISSA 
BIBEE ‘ ‘ - 165 W.R., 195 


94, ——_—_______—— Right of holder 
of money-decree against subsequent morlyagee after 
Soreclosure,— A. executed in favour of &. a simple 
mortgage of certain property. He afterwards cxe- 
cuted in favour of C. a mortgage by bi-bil-wafa, or 
conditional sale, of the same property. C. obtained 
a decree for foreclosure, and got possession thereunder, 
B. then obtained a money-decree against A., and in 
execution seized and sold and became the purchaser 
of the said property, and was put into possession of 
it. On C. suing B. to recover possession, B. claimed 
to be entitled to hold the property by reason of the 
prior hen which he had under the simple mortgage, 
Held that as B. had only got a money-decree and 
no declaration of his rights us mortgagee he could 
not set up a prior licn against C. MKASTIMANNISSA 
BisI v. HURANNI88A BIBI -2B.L.R.,, Ap., 6 


KUSSEEMOONISSA BEEBEE v. HoORUNISSA BEEBER 
[10 W. R., 468 


95. ——_—_—_—_—_—__—————._ Suit for money- 
decree on mortgage.—An application was made for 
leave to file a suit brought to recover the sum of 
R2,300 on a Bengali deed of mortgage, containing 
a provision that, * if I should fail within the term of 
six months to pay off the whole of your money with 
interest, in that cause you will have recourse to law, 
and by sale of the said huts, recover with interest 
the whole of your money. Should the whole of your 
money be not thereby realised, in that case you will 
get it by sale of whatever other property I may have 
elsewhere. Should even then all the money be not 
realised, I shall in that case be held responsible for 
the remainder, that is to say, I shall myself pay : if 
I should make any objection, it shall be false and 
inadmissible.” The plaint asked for a money-decree. 
PHEAR, J., refused to admit the plaint. Umasun- 
Dak Dast c. UMACHABAN SADEHAN 

(6 RL. R, Ap, 17 
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Right of prior lien—continued. 


968. ———________————_ Attachment.— 
Notice.—Fraud.—The plaintiffs advanced a sum of 
money on the security of a simple mortgage of a 
share in four talocks, and obtained a simple money- 
decree. They then caused the mortgaged premises 
to be attached, but did not proceed to sale. After- 
wards they negotiated a loan to the jJudginent-debtors 
from a third party, the present uppellant, upon a 
simple mortgage of one of the same talooks, con- 
cealing the existence of their prior lien, and appro- 
priated the money so obtained in discharge of other 
debts due to themselves from their Judgment-debtors, 
The appellant obtained a simple money-decree, and 
caused the premises to be attached aud sold. Before 
the sale the plaintiffs gave notice of their lien, and in 
consequence the appellant purchased for a trifle. 
The plaintiffs brought the present suit for a declara- 
tion of their prior lien, and for a re-sale of the 
premises in satisfaction of their mortgage, The 
appellant contended ih his defence that, as fraud was 
perpetrated by the plaintiffs in inducing him to make 
the loan without disclosing their prior lien, his mort- 
gaye should have priority over theirs. Held that 
the appellant must be considered as having the first 
incumbrance ; that the notice of the plaintiffs’ mort. 
gage given at the execution-sale could only affect the 
uppellant’s title as purchaser. Priority as between 
the appellant and the plaintiffs in respeet of incum- 
brances already existing could not be affected by such 
notice, BuAkAtT LAL Buauar ov. GoPpAL SARAN Lan 
Buacatr .83B.L.R, A.C, 1:11 W.R., 286 


97. ——___—_———___——_———————_ Partnership.— 
Attachment, kiyht of proceeds of.—A mertguge of the 
rever‘tes of a village was executed by a firm, and the 
deed stipulated that the mortgagees should station 
a melita or clerk of their own in the village to make 
the collections, who was to receive his monthly salary 
and daily food from the mortgagora whilst the pro- 
perty remained on mortgage. A mehta was accord- 
ingly appointed, who received the rents and protits 
of the village for a year or two, but afterwards 
permitted the mortyagors to receive them for four or 
five years. The respondent, who was one of the part- 
ners of the firm, did not execute the mortyage, but 
was cognisint afterwards of the execution of it, and 
be sued his co-parcners, and obtained a decree for his 
share of the assets of the firm. In execution of his 
decree an attachment issued against the estate. Ina 
suit by the mortgagee for the removal of the attach- 
ment,— Held that the mortgage was valid up to the 


time of the notice of the respondent's claim (#6, when * 


he proceeded to enforce that claim by attachment and 
when he became in the situation of a second incuin- 
brancer) ; and that if after that tune he permitted 
the mortgagors to receive any portion of the produce 
of the estate he ought, with respect to the moneys so 
received, to be postponed to the subsequent incum- 
brancer, JUGJEEWUN Das Kegka Suau v. Raw 
Das Barsnooken Das 

[6 W. RB, P. C., 10:2 Moore’s L. A., 487 
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98. Lien on proper- 
ties pledged by mortgage-bond and transferred b 
Asirs for commuted allowance.—Whoere 1 Mahomed- 
an widow, her two minor sons, and six relatives 
wore entitled by inheritance to certain property ori- 
ginally belonging to a paternal ancestor of the sons, 
and the six relatives receivod instead of their sharos 
a% commuted allowance,—Held that the holder of a 
money-deeree on a mortgage-bond in which the 
widow and the six relatives hud jointly pledged thoir 
interest in the property for the payment of money, 
could, us against the sons, sell the seven shares in 
execution of his decree; it not appearing that the 
agreement to aecept the commuted allowance was 
irrevocable, or that tho agreement had not been 
entered into with the widow alone, Katiy Prosap 
Roy v, SawreRaz ALLI . . 1C.L. R., 3090 


99. Suit to enforce 
morigage lien on property in the possession of 
@ third party.—Properties situate in different dis. 
tricls — Money-decree.—Hrecution of decree.— Code 
of Civil Procedure (Act VIII of 1859), 8. 12.—A., 
the mortgagee, under a bond, of properties situated in 
districts B. and C., sued in the B, Court on his bond, 
and obtained a decree for the mortyage-monoy and 
interest, with a declaration that the decree should be 
satintied by sale of all the mortgaged property. 4. 
had not obtained the permission of the High Court 
under section 12, Act VIII of 1859, which was neces- 
sury to enable him to proceed against the property in 
the C. district. Having attached and sold all proper- 
ties comprised in his decree situate within the juris. 
dietion of the B. Court, 4., under a certificate issued 
by such Court, obtained un order froin the C. Court 
attaching lauds included in his decree situate in that 
district. J. intervened, on the ground that he had 
purchased the same property in execution of another 
decree of the C. Court against the same judgment- 
debtor, and the property was released from uttach- 
ment, A. then sued J. and the mortgagor to enforce 
his mortyage lien against the property in the C. dis- 
trict. Held that the B. Court had jurisdiction to 
vive A. a decree for the amount of the mortgage- 
lnoney and interest, though it: had not power to on- 
force the decree against the property in the C, dis- 
trict ; that the only effect of the decrce was to change 
the nature of the original debt, which was a bond. 
acbt, into a judgment-debt for the mortgage-money 
and interest; and that though A. could not enforce 
his licu against the property in the C. distriet under 
the decree of the B. Court, yet, us that property had 
been sold to a third person, JD., he was at liberty 
to sue D. to establish his lien for the mortgage-debt 
and interest, BouAKkER LALL vw. THAKoorn PerTram 
Sixan . LL. R., & Cale., 928 : 6 C. L. R., 370 











100. Mortgaged pro- 
perty, Conveyance of, to morlgagee.--Atlachment 
and sale of same properly under another decree.— 
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Suit by mortgagee to recover money advanced on 
mortgage-bond.—Avoidance of conveyance.— Lien, 
—In 1874 the plaintiff advanced money to F. and 
Z. on the security of a mortgage of certain proper- 
tics. In 1875 the plaintiff took a conveyance of the 
properties mortgaged to him, setting off the money 
due to him under the mortgage against the consi- 
deration-money. At the time of this conveyance, 
the sume property was under attachment under a 
decree obtained by another person, and the property 
was, in execution of this decree, put up for sale, and 
purchased by one G. In a suit brought by the 
plaintiff on the mortgage-bond (to recover the money 
lent, and asking that the properties might be made 
liable to satisfy the debt) against F., Z., and G., it 
was held that the conveyance of 1875 being void 
against G., the plaintiff was entitled to fall back 
upon the lien created by the mortgage-bond. Bissen 
Doss Singh v. Sheo Prosad Singh, 5 C, L. R., 29, 
followed. Govan SAHOO v. GuNGA PERsHaAD Sa- 
Hoo). . : . Lu. R., 8 Calc., 530 


101. Money-decree.— 
Sale under mortgage-decree. — Prior sale under 
money-decree.—Suit for possession.—On the 21st of 
April 1864 A. mortgaged a certain talook, and on the 
18th of December 1865 the mortgagee obtained a 
mortgage-decree on his mortgage. On the 5th of 
April 1867 (in execution of a moncy-decree obtained 
against A. by o third party on the 20th of Septem- 
ber 1864) the right, title, and interest of 4. in the 
talook was purchased by the defendant who entered 
into possession, On the Ist of July 1868 the right, 
title, and interest of .4. in the talook was sold in exe- 
cution of the mortgage-decree and purchased by the 
plaintiff. In these execution proceedings the defend- 
ant intervened, but his claim was disallowed. On 
the 28th of June 1880, the plaintiff brought the pre- 
sent suit for possession of the talook. Held that 
the plaintiff was not entitled to possession, but should 
have brought his suit to enforce the mortgage lien 
against the defendant. Bin CHUNDER MANIKYa ». 
MAHOMED AFsasoo . LL. BR. 10 Calc., 299 


102. Right of pur- 
chaser of mortgaged property.— Mortgagee purchas- 
ing right, title, and interest of debtor.—Plaintiff in 
1862 purchased a house of first defendant, which was 
already hypothecated to second defendant. In 1863 
second defendant sued first defendant in the Small 
Cause Court for the debt on account of which the 
hypothecation had been made, and got a Judgment. 

e then had the house attached and put up to auc- 
tion, bought the right, title, and interest of the Judg- 
ment-debtor in the premises, and entered and conti- 
nued iu possession, Plaintiff claimed in the present 
suit to recover possession in right of his purchase in 
1862. Held vhat, as first defendant had no interest 
whatsoever in the property at the date of the plain- 
tiff’s purchase, second defendant’s purchase was not a 
purchase from the debtor in part satisfaction of his 
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debt. Second defendant’s claim still existed, and he 
could pursue his remedy, either against the person or 
the property; and that as he was in possession, he 
had a right to demand the liquidation of the debt 
due to him before submitting to beturned out. Held, 
also, that the obligation of the first defendant gave 
the second defendant a two-fold remedy: one against 
the person, and the other against the thing. Muntr 
REDDI v=. VENKATA REDDI, . $3 Mad, 241 


(5) MonkY-DECREES ON MORTGAGES. 


103. Suit to enforce a lien on 
land.—Sale of mortgaged premises.— Money decree. 
—A suit to enforce a lien on land which has been 
mortgaged will lie, and the land as it stood at the 
time of the mortgage free from subsequent encum- 
brances may be sold, although a decree for money due 
upon the mortgage has been obtained, and the right, 
title, and interest of the mortgagor thereto has 
under such decree been once sold. BiswaNnaTH 
MUKHOPADHYA 0. GossaIn Dass BARAMADAK 

(3 B. L. R., Ap., 140 


104. Right of suit 
against purchaser of moveable property on which 
there is a lien.—A suit will not lie against the pur- 
chaser of property subject to a lien to recover from 
hiin personally the amount of the lien, but the lien 
is not lost by the sale, and a suit may be brought 
against the purchaser with the object of obtaining a 
decree for the realisation of the lien by the sale of 
the hypothecated property. JUGERNATH v. ILAHI 

[3 N. W., 207 


105. Mortgage-bond 
with covenant to repay money : in default, agreement 
to put morlgagee in possession of land.—Where 
a mortgage-bond contained an agreement to repay 
the money with interest by a certain day, and 
proceeded thus: “If I, the mortgagor, fail to pay 
the amount, then I will put you in possession of the 
land, and you may enjoy it, and when I have the 
means I will redeem the land and pay the debt with 
interest, and take back the bond,’’—Held that on 
the mortgagor’s default the mortgagee might sue 
for the money, and that he was not bound to accept 
the land and forego his right of action. ANNASVAMI 
vo. NARRANAIYAN . : ‘ . 1 Mad. 114 


106, ——__—__—_—__—__—_ Pledge of mort- 
gage-bond.— Fraudulent sale by mortgagor.—Suit 
to enforce mortgage against bond fide purchaser,— 
A prior encumbrancer will not be postpdhed to 
a@ subsequent encumbrancer, unless he has been 
guilty of gross negligence. 4. mortgaged land to 
BR. B. having bought certain land from C., pledged 
his mortgage-deed to C. to secure the unpaid pur- 
chase-money. (C. gave the bond to 4., who was his 
brother-in-law. 4, representing to D. that the 
mortgage was redeemed, sold the land to him, giving 
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him the bond as a title-deed. In a suit by B. against 
D. to recover the mortgage’ amount by sale of the 
land,—Held that D., even although a bond fide 
purchaser, could not resist the claim. MUTHA ®. 
SaMI. ‘ é . LL. BR. 8 Mad., 200 


107. Sale under money-decree. 
— Lien on property mortgaged.— Purchase by mort- 
gagee.—When a creditor who holds a bond whereby 
property is mortgaged, clects to take a moncy-deeree, 
and in execution thereof brings the mortgaged 
property to sale, he by that sale transfers to the 
purchaser the benetit of his own lien and also the 
right of redemption of his debtor. When, therefore, 
the deeree-holder is himself the auction-purchaser, 
he obtains the right to have his lien on the mort- 
gauged land satisfied, AkUTH SOAR v. JUGGUNNATH 
MOMAPATTUB . ‘ . . 23 W. R., 460 


108. Suit on mort- 
gage bond.—Transfer of lien—Third parties.— 
Where a inortyagee sucs on his bond and takes a 
money-deeree, in execution of which he attaches and 
sells the mortgaged property, he transfers to the pur- 
chaser the benetit of his own lien and the right of 
redemption of his debtor; but the transfer does not 
include ticcadari rights, if the ticcadar was not 
mule a party to the suit on the bond. Bysnatra 
SINGH v. GOBURDHUN LALL MOHASOHREK 

[24 W. R., 210 


109. Lien on mort- 
gaged property.— Advance to save property from sale. 
—A mere money-decree upon a mortgage bond gives 
the judgment creditor the power of selling the mort- 
gaged property with the lien, in the same way as 
a decree with express power to sell the mortgaged 
property. MoHUN Ba@cHi o. GinisH CHUNDRR 
BUNDOPADHYA . ‘ , ~1CL. BR, 152 


Mcnpast Koger v. NOWRUTTUN KOER 
[8 Cc. L. R., 428 


110. Effect of, on 
lien.—The fact that a money-decree has been ob- 
tained on a bond by which property has been mort- 
gaged, docs not destroy the licn on that property. 
It is open to a plaintiff to establish his right on the 
bond as well as on the decrce. Hasoon Anna Bp- 
GUM v. JAWADOONNISSA SATOODA KHANDAN 

[I. L. R., 4 Cale., 29 











mW. ———_—__—__—______—— Liien.— Priority. 
—The plaintiff had lent money to a Court Ameen, 
who mortgaged, as security for the repayment of the 
amount, certain fees due to him thea in deposit, and 
certain fees which might hereafter be deposited on 
his account. Those fees were subsequently attached 
by the defendant, who had obtained a decree for rent 
against the Ameen. After that the plaintiff obtained 
a simple money-decree against the Ameen, and ap- 
plied, in execution of his decree, to have the fees 
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paid out to him, but his application was refused on 
the ground of the defondant’s attachment. In a 
suit to recover the sums in deposit, and to have it 
declared that the plaintiff's lien on them was prior to 
that of the defendant,— Held that the plaintiff’s mort- 
gage gave him priority, and that. he was not barred 
from bringing the present suit by his having already 
sued to recover the amount and obtained a mere 
money-decree, LALA TILaKDHARI LAL v. FURLONG 

[2 B. L. R., A. C., 280 


§.C. Latina TEELUOKDAREE LALL v. Court OF 
Wakps ° . ° - LW. RB. 149 


112, ——_—_—_—_———___—___——— Lien on mort. 
gaged property.— Form of decree.—A mortgagee by 
way of simple mortgage cannot assert his lien on the 
property mortgaged, as against a subsequent mort- 
gagee by way of conditional sale who had foreclosed, 
if the decree passed in favour of the former on his 
mortgaye-bond does not provide for its satisfaction 
from the sale of the mortgaged property. Ram 
CHUNDER Missxu v. KALLY PRosonno SINGH 

(2 Hay, 625 


118, ———————— Sale in execu. 
tion of decree on mortgage-bond.—Lien on mort- 
gaged property.--In a suit for possession of property 
which plaintiff’s veudor (K.) had purchased from one 
A., R.K., the defendant in possession, claimed to he 
entitled to retain possession as purchaser under a sale 
in execution of a decree against 4., which had been 
obtained on bonds which pledged the property, al- 
though the mortgage was not declared in the decree, 
Held that, if R. A. could prove that by the bonds 
in question this property was pledged as security for 
the debts covered by them, he would be entitled to 
remain in possession. RAM Kant Roy ov. Rags 
Kisuoue Des ; Z ; . 24 W.R., 04 


114, +~—_—_—_—— Effect of taking money-de- 
cree on mortgage-bond.—Erevulion of decree 
—Subsequent purchaser.— When a person to whom 
property is pledged for a debt obtains a simple yeahs 
decree against his debtor in respect of the debt, he 
cannot’ execute that decree against the property 
pledged, where it is in the possession of a subsequent 
bond fide purchaser, GUPINATH SINGH v. SHEO 


SAHAI SINGH 
(B. L. R., Sup. Vol, 72: 1 W. R., 316 


Distinguished in Beckwith v, Umesu CHUNDER 


Roy. ; ‘ ‘ . &$W.R,110 
Followed in Biivawan Doss v. NuBEr Buxsn 
(7 W. R., 81 
GuuRBsE Sing v. Fuze Hossern 
(15 W. B., 313 
Rapua GOBIND SURMAH v. UMBER ALI 
: (15 W. R., 27 
AKBUR ALI elias AGA Minza 0. AMREROONISSA 
(ll W.RB., 225 
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AonumBirt THAKOOR vw, CHOONEE LAL Cxuow- 
DHRBY . : : ‘ . LOW. R., 27 


FrRenou v. BARANASHEE BANERJEE 
[8 W. R., 29 


BINDABUN CHUNDER SHAHA »v. JANEE BREBEB 
[8 W. R., 312 


RaMNatH Raw v, Desnw Dyart Ram 
[W.R. 1864, 311 


115. Right of lien.— 
Purchasers.—A mortgagee who obtains a simple 
money-decree upon # bond by which property is mort- 
gaged to him as a collateral security, does not retain 
his lien on the property mortgaged after it has passed 
into the hands of third persons. SawkRutTnH SING v. 
BHEENUCK Sattoo 

[14 B. L. R., 422, note: 12 W. R., 522 


Gorvoxk Monses Dania vo. Ram Soonpor Crouck- 








ERBUTTY ‘ : . 9 W. R., 82 
KaDuA GOBIND SURMAH v. UmMBER ALT 

{15 W. R., 27 

116. Effect of assignment 


of judgment-debt.— Sale on property on which there is 
alien.—Civil Procedure Code, 1859, s. 270.—A simple 
decree for money upon a bond by which immoveable 
property is mortgaged, carries with it a lien upon the 
property mortgaged, and that lien continues as an in- 
cident to the debt when it passes from a contract- 
debt into a judgment-debt, and it continues when 
such judgment-debt is subsequently assigned toa pur- 
chaser, An attachment under a money-decree on a 
inortgage-bond and a mortgage-lien cannot co-cxist 
separately in the property hypothecated, and such an 
attachment must be treated when cxisting us an at- 
tachinent for enforcing the lien. And if property 
subject to such lien is sold in execution of a decree 
while it is under attachment under the decreo upon 
the mortgage-bond, the lien existing upon the proper- 
ty is transferred from the property to the purchaso- 
money, and thereupon the property becomes thence- 
forth, discharged from the lion. If after the rejec- 
tion of a claim preferred by the mortgagee, or person 
claiming the lien, no regular suit is brought under 
section 27U of Act VIII of 1859 to enforce the lien, 
that lien is lost, and the decree becomes thenceforth 
@ mero money-decree discharged from any incidental 
lien, Napir HosskIn vo. PkAROO THOVILDARINER 

(14 B. L. R., 425, note : 180 W. R., 265 


Raz CuounpER Sxaana vo. Husk Monrn Roy 
[22 W. R., 98 


17. Rights of pur- 
chager.—Tho purchaser of a simple money-decree 
passed on a bond hypothecating property does not 
merely by his purchase acquire 8 lien upon the pro- 
perty. GanpaT Ral v, SARUPI 

(I. L. R, 1 Al, 446 





(5) MONEY-DEOREES ON MortT@aGEs—continued, 


Effect of taking money-decree on mort- 
guge-bond—continued. 


118. Sale of property 
for money-decree.—Lien for prior hypothecation.— 
The fact that property is sold under a decree obtain- 
ed by a plaintiff in respect of a debt due to him, does 
not of itself prevent such plaintiff from insisting upon 
the lien to which he is entitled under a prior hypo- 
thecation to him, for another debt of the same property. 
A decree obtained under the summary procedure 
prescribed by the Registration Act can be for money 








only, and not for the enforcement of,a licen. Jua@GuNn 
Natu v. Komun Sinan. . (SN. W,, 128 
119. Registration 


Act, 1866, s.53.—Loss of lien —The taking a money- 
decree on a specially-registered mortgage-bond under 
section 63, Act XX of 1866, does not extinguish the 
mortgagee’s lien on the property mortgaged by the 
bond. There is no substantial difference between the 
effect of an ordinary money-decree on the bond and a 
decree on the bond for sale of the mortgaged property, 
so that the remedy of the mortgagee is the same, so 
far as the parties to the suit are concerned, whether 
the decree be made under section 53 or in a regular 
suit. Where the property mortgaged has passed into 
the hands of third partics, there is nothing in the 
fact that the mortgagee had obtained a decree on the 
bond to prevent him from bringing a separate suit 
against the transferees. KMAM MOMTAZOODDEEN 
MAHOMED v. RaJcOOMAR Das. HARANCHUNDER 
Guosz v. DINoBUNDHOO Bosr 

[14 B.L. R., F. B., 408: 23 W. R., 187 


120. Sale of hypothe- 
cated property for money-decree.— Rights of incum- 
brancers.—-R. N. executed in 1864 a security-bond 
in favour of KX. Z., in 1855 a second bond in favour of 
the defendant, in 1866 athird bond in favour of K. Z., 
and in 1867 a fourth bond in favour of the defendant ; 
all the bonds being registered and including as secu- 
rity the property in dispute. Both bond-holders took 
proceedings under Act XX of 1866, section 53, and 
obtained decrees. In 1868 A. Z. arranged with 2. 
N. to be paid by monthly instalments at interest 
higher than was allowed by the decrees. In 1869 he 
put up the property to sale in execution of his decrees, 
and it was purchased by the plaintiff. Shortly after 
it was again put up to sale in execution of the de- 
fendant’s deerees and purchased by the defendant, who 
got into possession. Ina suit to recover possession,— 
Held that although A. Z. in his execution proceed- 
ings referred to his kistbundec, as well as to his de- 
crees, and irregularly included in the amotfnt to be 
levied what was not given by the decrees, yet as the 
proceeds did not cover the decrees, the proceedings 
could not be held to be void, nor the plaintiff’s pur- 
chase a nullity. Held that what passed to the plain- 
tiff was the property hypothecated, of which he became 
owner and primd facie entitled to possession, having 
purchased at the instance of a first incumbrancer, and 





( 3921 ) 


MORTGAGE —continued. 
6. SALE OF MORTGAGED PROPERTY— 


continued, 
(2) MoNEY-DECREES ON MORTGAGES—continued. 


Effect of taking money-decree on mort- 
gage-bond—continued. 


that defendant’s lion could not protect him in posses- 


sion, KAmEssUR PERSHAD v. Dow.Lut Ram 
[19 W. R., 83 
121, Sale in erecu- 





tion of decree on mortgage-bond.— Purchaser, Right 
of.—Nothing passes to the auction-purchaser at a sale 
in exccution of a money-decree, but the right, title, 
and interest of the judgment-debtor at the time of 
the sale. Where, therefore, adeeree given under sec- 
tion 53, Act XX of 1866, declared the right of the 
obligee of a simple mortgage-bond to bring to sale 
the hypothecated property, and such property was 
sold in execution of the decree, the auction-purchaser 
could not claim in virtue of the lien created by the 
bond to defeat a second mortgage. AKHE Ram ». 
NANnv K1isuore ‘ . LL.B. 1 Al., 236 


122, ——_—_—___—_—_____—_—- Mortgagee’s lien, 
—Registration Act (XX of 1866), #. 53.—A. 
and B., co-mortgagees, obtained a summary decree 
under the Registration Act, XX of 1866, section 53, 
on the 6th May 1868, in respect of certain property 
which was again mortgaged by the owner to C. and 
D, in March 1869. C. and D. having also obtained 
a decree on their mortgage, brought the property to 
sale in execution of their decree and purchased it 
themselves in December 1874. 4. not having had 
the whole of his mortgage-debt satisfied, instituted wu 
suit on the 13th December 1875 aguinst C. and D., 
and the representatives of 2B. (B. having meanwhile 
died and his representatives not joining in the suit), 
to enforce his lien against the mortgaged property in 
the haiucds of C. and O., and to recover the share of 
the mnortgage-debt still due to himself alone, Held 
that .f. did not acquire a better right to proceed 
against the property by reason of its having come 
into the hands of C. and D., nor did C. dnd D. take 
subject to a greater burden than the mortgagor hiin- 
self; and that as 4. had allowed his decree against 
the mortgagor to be barred by limitation, he hat lost 
all right to proceed against the property by execution 
were it in the hands of the mortgagor, and conse- 
quently he could not be allowed to proceed against it 
by suit merely because it was in the hands of third 
parties. Emam Momtazooddeen Mahomed v. Raj 
Coomar Dass, 14 B. L. B., 40%: 23 W. R., 187; and 
Jonmenjoy Mullick v. Dossmoney Dossee, I, L. R., 7 
Cale., 714: 9 OC. DL. R., 353, referred to. Cay 
NaTH BUNDOPADHYA v. Koonso Bewany SHANA 
(I. L. R., 89 Calc, 651 


123. ———_—_—_-——- --———————_ Sale in execu- 
tion of decree.—Purchaser, Right of.—Condition 
against alienation.— Where the holder of # simple 
mortgage-bond obtained only a money-decree on the 
bond, in execation of which the property hypothecated 
in the bond was brought to sale and was purchasel 
by him, he could not resist a claim to foreclose a 
second mortgage of the property created prior to its 
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attachment and sale in execution of his decree. Tho 
view of the Fall Bench of the Caleutta High Court in 
Emam Momtazooddeen Mahomed v. Rajooomar Dass, 
14 B.D. R., 408; and the decision in Ramu Natkan 
v. Pubbaraya Mudali, 7 Mad , 229, dissented from. 
Held, further, that the holder of the money-decree 
in this case could not avail himself of » condition 
against alienation contained in his bond to resist the 
foreclosure. ujah Ram v. Baines Madho, & N. 
W., 81, impugned, Kuus Cuanp v. Kanan Das 
(I. L. R., 1 All, 240 


124. Lease granted by 
obligor, Avoidance of.— Sale in execution of decree.— 
An obligee under a bond giving him a charge upon 
lund who sues for and obtains only a money-deeree, 
under which he himscl£ purchases the land, the saile- 
proceeds being sufficient to discharge the debt, cannot 
fall back on the collateral security for a debt: which 
no Jonger exists. Semb/e,—That even if the salee- 
proceeds were not sufficient to discharge tho debt, the 
obliges could not, according to the principle laid down 
in Ahub Chand v, Kalan Das, I. . R., 1 Alb, 240, 
avail himself of his collateral security to avoid a lease 
granted by the obligor after the date of the bond, 
BULWANT SINGH v. GOKARAN PRASAD 

(I. L. R., 1 All, 433 


125. Usufructuary 
mortgage.— Execution of decree on money-bond,— 
Lien.—A party who had obtained a furming lease for 
a period of years on the understanding that he was to 
repay himself the amount of a loan made to the lessor 
out of the surplus usufruct of the estate, not being 
satistied with his security, sued on the bond executed 
by the lessor and obtamed a decree, by executing 
which be realised from time to time nearly the whole 
sum due, Meld that the decree substituted another 
means of recovery for the one previously given, and 
if he chose to recover the preater pat of his due 
under a decree which, in the place of his farming 
lease, gave him power to sell the property lensed to 
him, he could not retain his former status as well, 
IssUR CHUNDER SBIN vo. KUNARAM (INOKE 

[14 W. N., 463 


126. - Money-decree, 
Sale under.— Lurchuser of property subject to mort- 
gaye.— Plaintiff and defendant No. 6 had mortgages 
over the suine property, the mortgage of the latter 
Defendant sued 
for tle money covered by the kistbundec, and obtain- 
ed a money-decree, in execution of which the rights 
and interests of the mortgagor were purchased, after 
notice of plaintiff's licn by defendant No. 6, who 
entered into possession. Meld that, under the cir- 
cumstances, the mortgagor's rights and interests sold 
ag above amounted only to the equity of redemption, © 
and the sale did not extinguish plaintiff's right under 
the subsequent mortgage; and that the purchaser 
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gagor.—Writ of fl. fa.— Purchase at Sheriff’s sale 
at instance of mortgagee.—N., M., and G. borrow- 
ed from B. a sum of 412,000, to secure repayment 
of which they executed in her favour a joint and 
several bond in May 1863 for payment of the said 
sum with interest on the 6th May 1864, and also a 
warrant to confess judginent on the bond on the 
27th April 1864. N., M., and G. executed a mort- 
gage, in the English form, of certain property to B., 
epurporting to do so in pursuance of an agreement 
alleged to have been entered into between them and 
B. at the time the money was advanced by B. in 
1863; but the evidence was not sufficient to show 
that such agreement had been entered into. Under 
a writ of fl. fa. issued previously to the mortgageé of 
1864,—viz., on the 23rd of March 1864,—ina suit 
against M. and M,, the Sheriff sold to 4., on the 7th 
July 1864, the right, title, and interest of WM. and N. 
in the mortgaged property. Assuming that an 
agreement to mortgage ud been entered into in 
1863, A. had no notice of such agreement. After 
this, a writ of fl. fa. was issued by the Sheriff, at the 
instance of B., in execution of a decree which B. 
had caused to be entered upon the bond of May 
1803; and under that writ the Sheriff, on the 22nd 
Fobruary 1866, sold the right, title, and interest of 
N., M., and G. in the mortgaged property, and 4. 
became the purchaser, The purchase-money at this 
sule was paid to 2., and 4. centered into possession of 
the property. Ina suit by B. against 4. and others 
on the mortgnge of the 27th of April 1864, for fore- 
closure or sale of the property, the Court below 
(Pugar, d.) held that the f fa. issued on the 
23rd of March 1864, previously to the mortgage, 
must be taken to have operated against the share of 
M. and N. from the date when it was issued; that 
even if there was an agreement to mortgage, as 
alleged, then, although us against W., 22, and G. 
themselves, a Court of Equity would treat such 
agreement as oquivalent to an actual mortgage, yet 
it would not do so as against a purchaser under the 
ji. i without notice ; and that the sale of the 7th 
July 1864, therefore, passed the shares of Af and N, 
to A. free of any rights or equities of B. Further, 
that the sale by the Sheriff of the 22nd February 
1866, having been effected at the instance of B. for 
the purpose of realising the mortgage-debt, was 
operative, as betweon B. and 4., to pass to 4. the 
entire shares of V., AZ, and G. in the property free 
of B.’s mortgage lien. Held on appeal that no 
agreement to mortgage being established, the sale by 
the Sheriff to .4. in 1864 overrode the mortgage to 
B., and passed to 4. the shares of Af. and ¥. Held, 
further, that tho sale by tho Sheriff in 1866 being of 
the right, title, and interest of ., M., and G., and 
male at the instance of B., without notice of her 
mortgage, and B. having reccived the purchase- 
mouey, which would appear to have been estimated 
on the value of the unencumbered shares, and no 
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objection having been made to the sale by the mort- 
gagors, who had allowed 4. to hold unchallenged 
possession ever since, the entire equitable estate in 
the share of G. must be taken to have passed to 4. 
A mortgagee is not entitled by means of a moncy- 
decree obtained on a collateral security, such as a 
bond or covenant, to obtain a sale of the equity of 
redemption separately. ‘To allow him to do so would 
deprive the mortgagor of a privilege which is an 
equitable incident of the contract of mortgage,— 
namely, a fair allowance of time to enable hin to 
redeom the property. BHaua@osutTty DosskE vv. 
SHAMACHURN Boyz . IL, R., 1 Cale, 337 


136. ——_—_————_ Priority of 
mortgage.—Sale to enforce lien on land.—On the 
15th July 1864 two undivided brothers executed a 
mortgage of their joint property to the plaintiff for 
R500, and on the 8th January 1868 they executed 
another inortgage of the same property for #1,000 
to the defendant, who registered it under Act XX of 
1866. In August 1871 a snit was brought against 
the brothers by the plaintiff on the mortgage of 
1864, and a decree for the sum due was inade in 
October 1871, directing that if the sum due was not 
paid within two months the mortgaged property 
should be sold. In March 1872 the property was 
sold in execution of the above-mentioned deerve and 
bought by the plaintiff, who was duly put into pos- 
session, In 1871 a suit was brought aguiygt the 
brothers on the mortgage of 1868 by the defendant ; 
a decree was made similar to that in the above-men- 
tioned suit, a sale of property was had, and it was 
bought by the defendant. The plaintiff was there- 
upon dispossessed and referred to a regular suit, and 
the defendant was put into possession, This suit 
was then brought by the plaintiff, the first mortgagee 
and purchaser, to eject the defendant, the second 
mortgagee and purchaser, and the lower Appellate 
Court making a decree in favour of the plaintiff the 
defendant filed this second appéal. 2Ze/d that the 
plaintiff having bought the. rights and interests of 
the mortgagors under a sale held prior to the sale to 
the defendant, the mortgagors had no right or inter- 
est to sell to defendant ; but that as the purchase by 
plaintiff was subject to the mortgage to the defend. 
ant, and as defendant was not a party to plaintiff’s 
mortgage suit, defendant’s right as mortgagee was 
not affected by the sale to the plaintiff, though 
effect could not be given to that right in the present 
suit. VENEATANARASAMMAH v. RAMIAH 

(I. L. R., 3 Mad., 108 


(c) PURCHASERS. 


187. Effect of sale.—Mortgaged 
property sold subject to right to reieem.— Purchase 
as agent.—When mortgaged property is sold at 
auction subject to a mortgagor’s right to redeem, 
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the mortgagor’s equities follow the property even 
when it turns out that the purchaser bought as 
agent, aud not as principal. Munsoor ALI KHAN 
», OsoopHya Ram KHAN. . 8W.R., 389 


138. Priority of debt 
on sale after hypothecation.—Land subsequently 
sold is liable for a debt for which the land was pre- 
viously hypothecated. SADAGOPA CHARIYAR 0, 
Roruna Mupati, : ‘ . & Mad, 457 


139. Lien.— Right of 
purchaser.— Purchase by mortgagee.—A. being in- 
debted to B., bound himself by deed not to alienate 
his rights in certain property until his debt to B. was 
satistied ; if he did alienate, provision was made fora 
decree to issue and to be eaccuted. 4, subsequently 
gave a putniof the property to C. After the creation 
of the putni, B. obtained and executed the decree 
provided for in the deed between himself and 4., and 
purchased in execution the right of A. in the pro- 
perty, and afterwards sold the same rights to the 
pluintiff. //edd that, in a suit against C. to set aside 
the putni, the plaintiff had no right to sct it aside, it 
having been created prior to his purchase from B., 
and the lien possessed by B. had not passed to him. 
Eeskink v. Duun Kishen Sein . 8 W.R., 201 


Sooney Ram MARWAREE v. Byrsnati KoorR 
[10 W. R., 88 


Sce SovJHaARRE Coomar v. RAMESHUR PANDA. 
RAMESUURB PANDA v, SOUJHAREE COOMAR 
[4 W. R., 32 


140. Aiffect of sub- 
sequené mortgage.—Merger.—A creditor holding a 
mortgage on the lands of his debtor does not neces- 
sarily surrender that mortgage, or lower its priority, 
by taking a subsequent mortgage, including the 
same lands with other lands, for the same debt. 
Whether the earlier mortgage becomes merged and 
extinguished or not is a question of intention, 
GOLUKNATH MIsseR v. LALLA PREM LAL 

° (I. L. R., 3 Cale., 307 


141. Salein execution 
of decree.—Purchase subject to mortyage securilves. 
—Eztinguishment of lien on purchase by mortgagee. 
—Defendant No. 1 (G.C.), on 9th August 1863, 
borrowed money from plaintiff upon a bond, hypo- 
thecating property by way of simple mortgage. On 
27th August 1867, he executed a similar instrument 
in favour of defendant No. 2 (G@. &.) on a further 
loan. On 13th May 1867, he executed a second bond 
in favour of plaintiff for the amouut (principal and 
interest) due under the first bond. On 29th May 
1869, plaintiff ubtained a decree against defendant 
No. 1 for the money due under the bond of 13th 
May 1867, and on 3Uth July 1870 defendant No. 2 
(G. B.) also obtained a decree upon his bund against 
the said debtor. In execution of plaintiff’s decree, 


the property was sold and purchased by decree- 
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holder on 25th August 1870. After this G. B. also 
exeented his deeree and attached the property, which, 
notwithstanding plaintiff’s objection, was put up to 
sale and purchased by G. B., who obtained posses- 
sion, Plaintiff sued to have the sale to the latter set 
aside and his own purchase upheld. Zleld that 
plaintiff, on purchasing at the sale in execution, took 
subject to the defendant’s security to this extent, that 
the defendant by paying off the prior debt might 
establish his own security. Held that the question 
whether plaintiff's first security was extinguished by, 
his taking a second security, covering the original debt 
with interest, would depend upon the intention of the 
parties, which, in this case, was shown by the original 
bond having remained in the possession of the creditor. 
Gorke BUNDHOO SHANTRA MOHAPATTUR v. KALER 
Pupo BANERJEX ; A . 23 W.R., 338 


142. Kxtinction of 
charge. — Intention of parties. — Presumption. — 
Whether a mortgage, paid off, has been kept alive or 
extinguished, depends upon the intention of the 
parties ; the mere fact that it has been paid off not 
deciding the question whether or not it has been 
extinguished. Express declaration of intention will 
couse cither the one result or the other, and in the 
absence of such expression the intention may be 
inferred, either one way or the other. A lender of 
money upon a mortgage, which, however, having beon 
muule by # person not having authority to charge tho 
greater part of the property included in it, was to 
that extent invalid, relied upon a charge offected in 
a prior paid-of mortgage to another mortgages of 
the same property. The balance due for the prior 
wortgage-debt had been paid out of the money 
advanced on the later, and the prior instrument had 
come into the possession of thi present mortgagee. 
Held timt it must be presumed, in the absence of 
any expression of intention to the contrary, that the 
borrower, who claimed to be the owner of the 
property which he attempted to charge, intended that 
the money should be applied in. paying off and extin- 
gushing the prior inortgage, there being nu interme. 
diate ineumbrance, It being also presumable that 
the Jender lent the money upon the security of the 
later mortgage, he did not become entitled to an addi- 
tional security merely because that which ho had 
taken had thus proved invalid in part. Zeld, there- 
fore, that the prior mortgage had been extinguished, 
Mouesn LAL vo. BAWAN Das ’ 

(LL. R., 9 Calc., 961: 13 C, L, B,, 391 
L, B.,10 L. A, 62 








143, Two mortgages 
to same mortgagee.—Merger of firet mortgage. 
Intention. — Decree on second mortgage. — Other 
murtgagees not made parties to auit.— Purchaser 
at auction sale.—Priority.—Suit by purchaser for 
possession.—Hight of other mortgagees to redeem.— 
Form of decree,—On the 16th of July 1870 certain 
lands were mortgaged by their owners (& and his 
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sons) to H., with possession under aregistered mort- 
gage. On the 11th of Junc 1871 the same lands were 
mortgaged without possession to the defendant; on 
the 10th of June 1878, a second mortgage, pur- 
porting to give possession, was executed to ZH.; 
on the 12th of June 1873 a second mortgage, also 
purporting to give possession, was passed to the 
defendant; on the 15th of November 1877 H. 
obtained a decree against the mortgagors upon his 
mortgage of 10th June 1873, and sold the lands, 
which were purchased by the plaintiff. The plaintiff 
sought to obtain possession, but was obstructed by 
the defendant. He thereupon brought this suit. 
The defendant contended that he had not been a 
party to the suit by Z., and was entitled to, pos- 
session, and offered to pay to the plaintiff the amount 
of his purchase-money, or to vacate the lands on 
satisfaction of his own mortgage lien. Held that the 
question whether H.’s mortgage of the 15th July 
1870 was to be regarded as merged in his second 
mortgage of 10th June 373, so as to deprive him of 
wiority of title over the defendant, depended on the 
intention of the parties to the said mortgage, and 
there was nothing in the second mortgage-deed to 
show an intention to forego the benefit of the secu- 
rity created by the prior mortgago-deed of 15th July 
1870, which was neither given up to the mortgagor, 
nor cancelled at the time, but remained with JZ. 
until handed over to the plaintiff with the other title- 
deeds. Under these circumstances the decree passed 
on the 15th November 1877 conferred an absolute 
title on the plaintiff, who purchased at the auction 
sale free from all incumbrances created by the mort- 
gagor subsequent to the mortgage of 15th July 1870. 
The defendant, however, not having been made a 
arty to H.’s suit to enforce his security, did not 
foes 1is right of redemption, which still remained to 
him. The plaintiff, therefore, purchased the property 
subject to the defendant’s right of redemption. The 
High Court passed a decree ordering the defendant to 
deliver up possession to the plaintiff, but that he (the 
defendant) should be at liberty to redeem by payment 
to the plaintiff within six months of the amount 
which would be due on the mortgage of the 15th July 
1870, if the same had remained unaffected by the 
mortgago of 10th June 18783, or, in default, should 
remain for ever foreclosed. DULLABHDAS DEVCHAND 

eo, LAKSHMANDAS SARUPOHAND 
(i. L. R., 10 Bom., 88 


144. Merger of 
right of suit upon a mortgage in a subsequent decree 
thereon.— Questions as to erecution between parties 
to a suit.—Act XXIII of 1861, #. 11.—Upon a 
mortgage of land made little less than sixty ycars 
* before the present suit, a decree followed in 1825 to 
the effect that an account having been taken of 
what was due on the mortgage, the mortgagor might 
at any time make a tender of such mortgage-money 
with interest up to date, and require that the land 
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should be restored. The plaintiff, representing the 
interest of the original mortgagor, sued for redemp- 
tion of the mortgage, treating the above decrec as 
regulating the rights of the parties from the time 
when it was made. Held that the right of the 
plaintiff was a right to execute the above decree, 
subject to the law of limitation, and nota right to 
obtain a decree for redemption and possession; the 
law also providing that questions between the parties 
to a suit relating to execution of decree must be 
determine] by the order of the Court executing it. 
Hargr RAavJI CHIPLUNEAR v. SHAPURJI HORMASJI 
SHET . ‘ ; . LL, R., 10 Bom., 461 


145, ——_—_—_—_—_———_—_——————_ First mortgage 
paid off by third mortgagee in ignorance of second 
mortgage. — Registration. — Notice. — Intention to 
keep alive first mortgage presumed.—S. mortgaged 
land to P. G. subsequently obtained a deerce, by 
consent, against S., creating a charge on the same 
and other land, and registered the decree. 4., in 
ignorance of G.’s decree, paid off P.’s mortgage, but 
took no assignment thereof, and took a mortgage 
from S, of all the land covered by G.’s decree. Ina 
suit by G. against S. and 4. to enforee payment of 
his mortguge-debt,— Held that A., not having had 
notice of G.’s decree, was entitled to stand as first 
incumbrancer in respect of the money paid to dis- 
charge P.’s mortgage; and that, even if registration 
was legal notice, an intention to keep alive P.’s mort- 
gage was to be presumed in favour of 4., in accord- 
ance with the ruling of “the Privy Council in Gokul 
Doss Gopal Doss v. Rambur Seochand, L. B., 11 
I, 4.,126. GANGADHARA v. SIVARAMA 

[I. L. R., 8 Mad., 246 


146, ——_—_—_——_—————_———————— Cond ition against 
alienation.— Lis pendens,—The proprietor of certain 
immoveable property mortgaged it in July 1875 to 
K., and in September 1875 to Z. In October 1878 
he sold the property to A. In November 1878 L. 
obtained a decree on his mortgage-bond for the sale 
of the property. The suit in which Z. obtained this 
decree was pending when the property was sold to 
K. K. sued Z£. to have the property declared exempt 
from liability to sale inthe execution of Z.’s decree, 
on the ground that the mortgaye to Z. was invalid, 
it having been made in breach of a condition con- 
tained in X.’s mortgage-bond that the mortgagor 
would not alienate the property until the mortgage- 
debt had been paid. Held that the purchase by XK. 
of the equity of redemption did not extinguish his 
security, it being his intention to keep ft alive; and 
that the purchase of the property by A. while Z.’s 
suit was pending did not prevent A. from contesting 
the validity of Z.’s mortgage, so far as it affected him, 
on the ground that it was an infringement of the 
stipulation in the contract between him aud the mort- 
gagor. LacHMIN NaRalIN ov. KoresHar NATH 

(1. L. B, 2 All, 826 
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Prior and putsne mortgagee.—Purchase by prior 
mortgagee of equity of redemption at a Court sale.— 
Eridence of intention to keep mortgage alive.— 
Where a prior mortgagee purchased the equity of re- 
demption at a Court sale,— Held, following the Full 
Bench ruling in Mulchand Kuber v. Lallu Trikam, 
I. L. R., 6 Bom., £04, that in a contest between him- 
self and a puisne mortgagee he was entitled to fall 
back upon his original mortgage and to retain pos- 
session until his mortgage was paid off. Generally, 
slight evidence will suffice to show that the prior 
mortyagee intended to retain the benefit of his mort- 
gage. The fact that the mortgage-deed remains with 
the mortgagee who purchases, is evidence that he 
intends to retain the benefit of his mortgage. Sitan- 
TAPA 0. BALAPA ‘ I. L. R., 6 Bom., 561 


148. Sale under 
second of two mortgages.— Payment under order of 
Court without jurisdiction by purchaser to first mort- 
gagee.—Extinguishment of mortgage lien.—Where 
the former of two mortgagees, to whom a certain per- 
son hypothecates his estates, accepts from the auction- 
purchaser, who buys a portion of the ostates whon 
they are sold on foreclosure of the second mortgage, 
& sum of money assessed by a Civil Court as the 
equivalent of the former mortgagee’s prior charge 
on the estates, no successor of the former mortgagee 
ean again proceed to sell up the estates, even though 
the Court which assessed the money-value of the 
charge on the estates may not have had the juris- 
diction to do so: for in accepting the money, the for- 
mer mortgagee released the estate from all further 
liability under his bond. JANKEE PERSHAD v. AJoo- 
puya Voss : . - 25 W.R., 257 


149. Purchase by 
first mortgagee after second mortgage.—Set-off of 
first mortgage against purchase-money, — Priority.— 
If the first mortgagee purchases the property mort- 
gaged after a second mortgage is created upon it, he 
docs not thereby lose the benetit of his first mort- 
page if the money due under the first mortgage be 
set off against the consideration of the sale. Accord- 
ingly, where a second mortgagee obtained a decree 
upon his mortgage subsequently to 4 sale of the 
inortgaged property to the first mortgagee, who had 
been allowed to set off the money duc to him on his 
mortgage against the consideration, the latter is en- 
titled, as against the auction-purchaser at the sale in 
execution of the decree, to privrity in regard to his 











mortgage. LBIssEN Doss SINGH vo. Silko PELSIIAD 
SINGH . ‘ ‘ ‘ . 6 C.L. R., 29 
150. Firet and second 





mortgages.— Assignment by morlgager.—Rights of 
assignees.—In March 1865 the proprietors of a cer- 
tain share in a certain village mortgaged the share 
to B., giving him possession of the share, and stipu- 
lating that the mortgagee should take the profits of 
the share in licu of interest, and that the mortyage 
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should bo redcemed on payment of the principal sam 
without interest. In April 1865 2. mortgaged his 
rights and interests under the mortgage of Mareh 
1865 to S., retaining possession of the share. In 
February 1869 the proprictors of the share again 
mortgaged it to &. for a further loan. Under this 
mortgage R. was entitled to take tho profits of the 
sharo in lieu of interest, and the mortgage was re- 
deemable on payment both of the principal sum due 
thereunder and of that duo under the mortgago of 
March 1865, without interest, or tho mortgagoré 
wero entitled to redvom a certain portion of the share 
on payment of a proportionate amount of such suis, 
without interest, on a particular day in any year. 
In August 1872 8, obtained a ducroe on the mort- 
gage of April 1865, directing the sulo of 2.’s rights 
and interests under the mortgage of March 1866 in 
satisfaction of such decree. In May 1874 2. as- 
signed by sale to N. his rights and interests undor 
the mortgage of February 1869, retaining possession 
of the share. In Aprit 1877 R.’s rights and in. 
teresta under the mortgage of March 1865 wore 
sold in execution of the decree of August 1872, and 
were purchased by S., who obtained possession of the 
share, Zeid, in a suit by N. against 8. to obtain 
possession of the share in virtuc of the assignment of 
May 1874, that, under the circumstances of the 
caso, 8. was entitled as against NV. to the possession 
of the share as first mortyagee. SAmAI PANDRY op. 
Suam NAakAIN é ‘ I. L. R., 2 All, 142 


151. First and second 
mortgagees.— Purchase of mortgaged property by 
firat mortgagee.—The first mortgagee of coitain pro- 
perty purchased it at an execution sale, The second 
mortgagee of such property subsequently sued the 
mortgagor and tho first mortgugeo to enforce his 
mortgage by the sale of such property. Held that 
the first mortgagee wus entitled to resist such sale, 
by virtue of being the first mortgagee, until his 
mortgage-debt was satisfied; and the fact that he 
had purchased the property mortgaged tu him did 
not extinguish his mortgage¢, which must be held to 
subsist for his benetit, Gaya Prasad v. Sulik Pra- 
sad, I. L. B., 8 All., 682, followed. Wan Prasap pv. 
BoaaGwan Das. . LL.B. 4 AlL, 196 


162. First and second 
mortgagees.--Purchase of mortgaged property by 








_mortgagee.—G., the mortgagee of certain property, 


having purchased a portion thercof, sued (i)tho mort- 
gagor ; (ii) P., towhom another portion of such pro. 
perty had been mortgaged before such property had 
been mortgaged to G., and who had yarchaved: such 
portion subsequently to the mortgage of such pro- 
perty to G. and G.’s purchase ; and (iii) 2f., who had 
purchased a third portion of such property subse- 
quently to G.’e purchase, for the enforceincnt of his 
lien on such property. Held by Sruant, O. J., 
OLDFIELL, J., and Srmaicut, J. (PgAnsow, J. 
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dissenting), that, inasmuch as it was the manifest in- 
tention of P. to keep his incumbrance alive, and for 
his benefit to do so, P.’s purchase did not extinguish 
his incumbrance, and he was entitled, as prior incum- 
brancer, to resist G.’s claim to bring to sale the por- 
tion of the mortgaged property purchased by him. 
Held, also, by OLDFIELD, J., and Srraiaut, J. 
(PEARSON, -/., dissenting), that G., notwithstanding 
he had purchased a portion of the mortgaged pro- 
perty, might throw the whole burden of his mort- 
gage-debt on the portions of the mortgaged property 
in the mortgagor’s possession and in M.’s possession, 
but he could not have thrown it on the portion of 
auch property in P.’s possession. GAYA Prasap ov. 
Sauik Puasap,. Gaya Prasap v. Gaya Prasad 


[lL L. R., 3 All, 682 











158. Condition 
against alienation.—First and second mortgagees.— 
Purchase by mortgagee of mortgaged property.—A 
transfer of mortgaged property in breach of a condition 
against alienation is valid except in so far as it en- 
eroaches upon the right of the mortgagee, and, with 
this reservation, sucha condition does not bind the pro- 

rty so as to prevent the acquisition of a valid title 

y the transfereé. Chunni v. Thakur Das, I. L. R., 
1 All,, 126 ; Mul Chand v. Balgobind, 1. L. R., 1 All., 
610; and Lachmin Narain y, Koteshar Nath, I. L. 
R., 2 All., 826, observed on. A mortgage is not ex- 
tinguished by the purchase of the mortgaged pro- 
perty by the mortgagee, but subsists after the pur- 
chase, when it is the manifest intention of the mort- 
gagee to keep the mortgage alive, or it is for his 
benefit to do so. Gaya Prasad v. Salik Prasad, I. 
L. R., 3 All., 682; and Ramu Naikan v. Subbaraya 
Mudali, 7 Mad., 229, followed. 1t is not absolutely 
necessary for the firet mortgagee of property, when 
suing to enforce his mortgage, to make the second 
mortgagee a party to the suit. If the second mort- 
gagee is not made a party to the suit, he is not bound 
by the decree which the first mortgagee may obtain 
for the sale of the property, but can redeem the 
property before it is sold; but if he does not redeem, 
and the property is sold in execution of the decree, 
his mortgage will be defeated, unless he can show 
some fraud or collusion which would entitle him to 
defeat the first mortgage or to have it postponed to 
his own. The ruling of Turnsr, J., in Khub Chand 
vy. Kalian Das, I. L. R., 1 Mad., 240, followed. In 
July 1874 a usufructuary mortgage of certain im- 
moveable property was made to D. In July 1875 a 
portion of such property was again mortgaged to D. 
The instrument of mortgage on this occasion contained 
a condition against alienation. In July 1877 the 
whole property was mortgaged to NW. In October 
1877 it was again mortgaged to D. WN. sued the 
mortgagor on his mortgage in July 1877, and on the 
29th September 1879 obtained a decree against him 
for the sale of the property. In October 1879, -the 
mortgagor sold the property to D. in satisfaction of 
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his mortgages of July 1875 and October 1877. D. 
did not offer to redeem N.’s mortgage, and on the 
20th November 1880 the property was put up for sale 
in execution of N,’s decree (D.’s objection to the sale 
having been previously disallowed), and was purchased 
by 4. D., who was still in possession under his mort- 
gage of July 1874, then sued A. for a declaration of 
his proprietary right to the property, claiming by 
virtue of his mortgages and the sale of October 
1879. Held, applying the rules stated above, that 
Ns mortgage of July 1877 could not affect D.’s 
right under his mortgage of July 1875, but W. took 
subject to such mortgage; nor could the auction-sale 
of the 20th November 1880, which took place in 
enforcement of N.’s mortgage, affect D.’s prior mort- 
gages; and therefore the condition against alienation 
made in D.’s favour had no prejudicial effect on the 
right of A. under his auction-purchase: that the 
aobleras by D. of October 1879 did not extinguish 
1is prior mortgages, but such mortgages were still 
subsisting, and A. purchased subject to them: that 
there having been no fraud or collusion on N.’s part, 
A, must be held to have purchased subject only to 
D,’s prior mortgages and not subject to D.’s mortgage 
of October 1877. Held also that, as D.’s purchase 
of October 1879 was made without N. having had 
an opportunity of redeeming D.’s prior mortgages, 
D.’s purchase was subject to V’s mortgage of July 
1877, and therefore could not deprive 4. of what he 
had purchased at the auction-sale of the 20th Novem- 
ber 1880. Held, therefore, that all the relief that D. 
was entitled to was a declaration that, as prior mort- 
gagee under the mortgages of July 1874 and July 
1875 he was entitled, as against A., to retain posses- 
sion of the property, until such mortgages were 

satisfied. AL Hasan vo. DUIRIA 
[I. L, R., 4 AIL, 618 


154. First and second 
mortgages.— Payment by purchaser of mortgaged 
property of first mortgage.— Right of purchuser to 
benefits of first mortgage.— Right of second mortgagee 
to bring to sale mortgaged property.—The pur- 
chasers of the equity of redemption of land which had 
been mortgaged in 1866 and 1874 to different persons, 
paid off the prior mortgage. The second mortgagee 
sued to bring the property to sale in satisfaction of 
his mortgage. Held that the prior mortgage was 
not extinguished, and that the purchasers of the 
equity of redemption had, by paying off that mort- 
gage, acquired an cquitable right to its benefits, 
which they could use against the secfnd mortgage. 
Gokaldas Gopaldas v. Puranmal Premsukhdas, £. 
LL. R., 10 Cale., 1035, followed, Per OLpFIELD, 
J. (Manmoop, J., dissenting), that the prior mort- 
gage afforded a defence against the claim of the 
sccond mortgagee seeking to bring the property to sale. 
Gokaldas Gopaldas v. Puranmal Premsukhdas, 
I. L. R., 10 Cale., 1035, followed. Per MaAHMOOD, 





| J, that the ruling of the Privy Council in Godaldas 
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Gopaldas v, Puranmal Premsukhdas, I. L. R., 10 
Calc., 1035, did not go beyond laying down the pro- 
position that when the purchaser of the equity of 
redemption pays off a prior mortgage, which carries 
With it the right of possession of the mortgaged pro- 
perty, the mortgage is not extinguished for all pur- 
poses, but such purchaser, acquiring the benetits of 
the usufructuary mortgage, is entitled to remain in 
possession, and can successfully resist a suit by a 
subsequent usufructuary mortgagee secking to disturb 
auch possession, Also per MAHMOOD, J., that al- 
though the persons who had paid off the prior mort- 
gage were entitled to claim its benefits, they could 
not be understood to have acquired rights greater than 
those which the prior mortgagee himself possessed ; 
that as holders of the equity of redemption they could 
not resist the suit which aimed at enforeing a valid 
security, and, as persons entitled to the benefits of the 
prior mortgage, they were at best in the position 
of assignees of that mortgage ; that the union of the 
two capacities could not confer upon them rights 
higher than those which the mortgage they had paid 
off created ; that a puisne inecumbrancer is not pre- 
vented by the mere fact of the existence of a prior 
mortgage from enforcing his security without prying 
off the prior mortgage so long as such enforcement 
does not clash with the right secured by the prior 
mortgage; and that therefore the purchaser of the 
equity of redemption held that right subject to the 
plaintiff's mortgage of 1874, and the fact of their 
having redeemed the prior mortgage did not place 
the equity of redemption on a better footing, though 
it entitled them to the benefits of that mortgage 
secured to them in the same manner as to the original 
mortgagee whose rights they had acquired by sub- 
rogation. Gaya Prasad v, Salik Prasad, I. L. R., 
3 All., 682; Kamu Nathan v. Subbaraya Mudali, 7 
Mad., 229: and Mul Chand Kuher v. Lallu Trikam, 
ILL. R., 6 Bom., 404, referred to. Srrpapn Rar e. 
RaGHUNATH PrasaD - LL. R., 7 All, 568 





155. First and second 
mortgages.—Payment by purchaser of mortgaged 
property of first mortgage.— Right of purchaser to 
benefits of first mortgage.— Right of second mort. 
gagee to bring to sale mortgaged property. —Regis- 
tered and unregistered instruments.—Optional and 
compulsory registration.—Act III of 1877, s. 50.— 
At a sale in execution of a decree, J, purchased cer- 


tain property which was at that time subject to two - 


mortyages,—the first under an unregistered deed in 
favour of AL, and dated in 1872, and the second under 
a registered deed in favour of Z. and dated in 1880. 
The registration of both deeds was optional, the 
former under Act VIII of 1871, and the latter 
under Act III of 1877. J. subsequently satisfied the 
mortgage under the registered deed of 1880, whch 
was delivered tohim. MM. then brought a suit to re- 
cover the moe ue to him under the mortgage-deed 
of 1872 by sale of the mcrtgaged property. Held 


Hil 


DIGEST OF CASES. 


| 
| 


i 


(8988 ) 
MORTGAGH—continsed, 
5. SALE OF MORTGAGED PROPERTY 
continued. 


(c) PURCHASERS—continued. 
Rights of parties on sale—continued. 


by OvprrgExp, J,, that, applying tho rule laid down by 
the Privy Council in Gokaldas Gopaldas v. Purna- 
mal Premasukhdas, I. L. R., 10 Calc., 1085, J., having 
paid off the mortgage under tho registerod deed of 
1880, should have the benefits of that mortgage, and 
was entitled to set up the deed which he held against 
the unregistered deed of 1872, against which, under 
section 60 of the Registration Act (IL of 1877), 
it would take effect, as regards the property com- 
prised in it. Lachman Das v. Dip Chand, I. DL. Ry, 
2 All., 851, referred to. Per MAumoon, J., that the 
word “unregistered”? in section 60 of the Registra- 
tion Act must, in reference to the circumstances of 
the present case, be read as “not registered under 
Act VILL of 1873,” and that, so reading the section, 
the registered mortgaye-deed of 1880 was entitled to 
priority over the unregistered mortgage-deed of 1872, 
Lachman Das v, Dip Chand, I. L. B., 2 All, 851; 
and Sri Ram v. Bhagirath Lal, 1. DL. R.,& All, 227, 
distinguished, Also per ManMoon, J., that the posi- 
tion of J. by reason of his having paid off the regis- 
‘tered mortgage of 1880 could at best be that of an 
assignee of that mortgage having priority over the 
mortgage-deed on which the plaintiff! was suing ; that 
such priority could not enable him to place the equity 
of redemption upon a higher footing than it would 
have been had he not paid off the registered mort- 
guge of 1880; and that, as a consequence, the sale of 
the property in enforcement of the mortgage of 1872 
should be allowed to take place, but subject to the 
rights of priority which J. had nequired hy reason of 
his having paid off the registered mortgage of 1880, 
Sirhadh Raiv. Raghunath Prasad, I, L. 8.7 Alt, 
568 ; and Gokaldas Gopaldas vy. Puranmal Prem- 
sukhdas, I. DL. R., 10 Cale., 1035, referred to. JANKI 
PRASAD v. MAUTANGUI DEBIA 

(I. L. R., 7 All, 577 


156. First and second 
morlgages.—Payment by purchaser of mortgaged 
property of first mortgage.— Right of second mort. 
gagee to bring tos ale mortgaged property aubject to 
first mortgage.—\n 1874 a plot of land, No, 111, 
which in 1866 had been mortgaged to Z., was with 
other property mortgaged to H. In 1878 the equity 
of redemption in plot No. 11] was purchased by J, 
who paid off the mortgage of 1866. 2. brought 
a suit against J. to bring to sale the whole of the 
property included in the imortgage of 1874. The 
Court of first instance decreed the claim in part, ex- 
empting from the decree plot No, 111, on the ground 
that the defendant, by reason of having purchased 
the equity of redemption in that plot and having 
paid off the mortgage of 1866, stood in the position 
of a first. mortgagee of that plot, and his mortgage had 
priority over the plaintiff’s mortgage of 1974. The 
Full Bench moditied the decree of the Court of first 
instance by inserting after the words “land No. 111 
be exempted from the hypothecation lien” the 
words “in that property the interest of the plaintiff 
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as second mortgagee only to be sold.’ Per OLDFIELD, 
J,, that the second mortgagee could not bring the 
land to sale so as to oust the first mortgagee, whose 
mortgage was usufructuary, and get rid of the first 
mortgage without satisfying it; but that he had a 
right to sell such interest as he possessed as second 
mortgagee. Per Srraiaut, J., that the plaintiff 
was entitled to bring to sale the property charged to 
him under his mortgage of 1874, subject to the 
rights existing in favour of the first mortgagee of 
1866; in other words, that a purchaser at a sale in 
execution of the decree would have no further right 
than a right to take the property subject to the right 
of the first mortgagee to possession of the property 
included in his instrument, and his other rights 
under that instrument, so long as it enured. RaGuvu- 
NATH PRASAD v. JURAWAN Rar 

(I. L. R., 8 AIL, 105 


157. Purchase by first 
morlgagee.— Right of, as against a subsequent one.— 
A prior mortgages, having purchased, may still use 
his mortgage as a shield against the claims of subse- 
quent mortgagees. Ramu NAIKAN v. SUBBARAYA 
Moupaui ; ; ‘ ‘ . 7 Mad., 229 


158. Sale subject tv 
mortgage.— Prior mortgage redeemed.— Liability of 
purchaser.—S, mortguged his land to B. in 1876, 
then to M. in 1879, and then sold it to XK. in order 
to pay off the mortgage to B. The purchase-money 
was paid to B., but A. took no steps to keep B.’s 
mortgage outstanding. Jfeld that K. could not 
use B.’s mortgage as a shicld against M, KpisHna 

Reppr v. Murra NARAYANA REDDI 
(I. LB. R., 7 Mad., 127 


159. Bond fide pur- 
chase of property subject to mortgage without notice. 
—A., after mortgaging his property to B., conveyed 
it by sale as unincumbered to C., who took proceed- 
ings against the mortgagor, A., and obtained a decrev 
for possession. Menntime 2. brought a suit upon 
his mortgage, and obtained a decree under which he 
sold the property to D. 3B. then sued D. for posses- 
sion. Held that the Judge was right in finding that 
the defendant, being a bond fide purchaser for valuc 
without notice, was entitled to hold the property as 
against the plaintiff. Maxomep AsuRUF v. KUREEM- 
OODDEEN . : : ° . 24 W. R., 468 


160. Purchase of 

ity of redemption by first mortgagee.— Priority. 
ee Maver 01 the 20th of August 187v, 
~M., the owner of a house in Gujarat, mortgage | 
‘it to the defendant’s father with possession. On the 
2nd of December 1871, he made a san-mo of 
the same house to the plaintiff. On the 20th of 
April 1872, 3f. sold the equity of redemption to the 
defendant’s father, who became the purchaser with- 
out cancelling his first mortgage. The plaintiff eub- 
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sequently sued ¥, to enforce his san-mortgage, and, 
obtaining a decree, placed an attachment on the 
house, which attachment, however, was removed on 
the application of the defendant’s father. The plain- 
tiff now sued to establish his right to levy the 
amount due on his san-mortgage. He claimed pri- 
ority to the defendant on the authority of Toulmin v. 
Steere, 3 Mer., 210, where it was held that.a purchaser 
of the equity of redemption could not sct up a prior 
mortgage of his own against subsequent incuinbrances 
of which he had notice, Held that the intention of the 
defendant’s father when purchasing the equity of 
redemption having been to retain the benefit of all 
his rights, his son, the defendant, might properly 
require the redemption of his first mortgage as the 
condition of the plaintiff’s enforcing the decree upon 
his mortgage against the property. A mortgagee 
purchasing the equity of redemption may indicate his 
intention to keep his charge upon the property alive 
otherwise than by express words. Per Wxsst, J.— 
The successive charges created by the owner of an 
estate may bo regarded as fractions of the ownership, 
which embraces the aggregate of advantages that can 
be drawn from it. Each charge in its turn consti- 
tutes a deduction from the original aggregate, and 
the nominal ownership may itself then be reduced to 
a sinall fraction of what it once was, Still, be it 
sinall or great, it is a possible object of sale or pur- 
chase, and there is no ground or reason for saying 
that an incumbrancer who is already owner of one 
fraction of the property may not buy this other frac- 
tion without forfeiting the former fraction in favour 
of other fractional owners in the remainder left after 
deduction of his prior share. MULCUAND KUBER ». 
LALLU TRIKAM . IL. BR. 6 Bom., 404 


161. ——_———_—_—————— Revival of lien. 
—Lriority of lien among mortgagecs.—Where an 
estate had been mortgaged in 1863, and a second 
mortgage to the same person in 1867 had resulted in 
a re-adjustment of the old debt, under which the old 
mortgage had determined, but the original relations 
between mortgagor and mortgagee had been renewed ; 
and where a fresh lien had been created on the same 
property by a new mortgage in 1864 toa third person, 
who also entered upon possession of the said pro- 
perty on 9 zur-i-peshpi lease, and who, on the sale 
of the property, sought to set aside the lien of the 
first mortgagee,— Held that the first and second mort- 
gagees were entitled to priority in the following 
order : first, the first mortgagee for the amount out- 
standing from the first mortgage of 1963, and re- 
vived in the second mortgage of 1867; second, the 
second mortgagee for the amount stipulated in the 
mortgage of 1864; third, the first mortgagee for the 
residue (if any) after satisfying the above-mentioned 
claim of first mortgagee: fourth and lastly, the 
second mortgagee for any residue. Held also that, 
having failed to call for stricter proof of the fairness 
of the first mortgageve’s claims in the Court below, the 
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second mortgagee could not urge in appeal that fair 
consideration had not been received,  Zle/d also that 
the second mortgagee, having enjoyed possession of 
the estate under the zur-i-peshgi lease, was not en- 


titled to interest on the amount decreed. Wosteun 
vo, BYJNATH SINGH , : . 25 W. R., 171 
162, Possession under mort- 


gage.— Priortly of mortgages with possession.—As a 
general rule, by Hindu law, a mortgagee in possession 
is entitled to have his claiin satistied in preference to 
the claim of the holder of a mortyaye of prior date 
unaccompanied by possession. HAri RAMCIANDRA 


v. MAHADAJI VISHNU. . 8 Bom.,, A. C., 50 
KuisHNAPPA VALAD MAanaparva ». Bautnu 
YADHAVRAV : . 8 Bom.,, A. C., 55 


There are cases, however, which the Courts treat 
as exceptions to that general rule. ‘Thus, where a 
prior mortgagee sued to recover possession, of certain 
mortgaged premises from the mortgagor, and before 


judgment was given in that suit, a subsequent mort- . 


gagee filed another suit against the mortgagor and 
obtained judgment, under which possession was 
made over to him (the subsequent mortgagee) ; it 
was held that possession so obtained pending the 
earlier suit would not avail to give the subsequent 
mortyagee priority over the prior mortgagee. K r1sH- 
NAPPA VALAD MAHADAPPA vo. BAHIRU YADAVRAV 

{8 Bom., A. C., 55 


163. Registration of 
mortyage-deed.—A mortgage-deed is when registered 
val'd without possession. KALAJI NARAYAN KOLAT- 
KAR v. KAMCHANDERA GANESH KELKAR 

{11 Bom., 37 


164, ——_—___——- Law in Guzerat. 
—Rights of prior and puisne mortgayees.—Pur- 
chaser of equity of redemption with notice of incum- 
brances.—The rule of Hindu law thata mortgage 
with possession takes precedence of a mortgaye of a 
prior date, but unaccompanied by possession, does not 
apply to Guzerat. Where in Guzerat the defendant, 
& puisne mortgagee in possession, had notice of plain- 
tiff’s prior mortgage, the defendant was held not en- 
titled to claim the benefit of the above rule of Hindu 
law. Registration could not of itself alter this rule 
of Hindu law except so far as effect may be given to 
it by statute, and registration secures the same 
object which the Hindu law intended to secure by 
requiring possession, viz., notice to subsequent in- 
cumbrancers of the existence of # prior incu brancer. 
The purchaser of an equity of redemption, with 
notice of subsequent incumbrances, stands in the 
same situation, as regards such subsequent incum- 
brances, as if he had been himself the mortgagor: 
he cannot sect up against such subsequent incum- 
brances either a prior mortgage of lis own, or a mort- 
vaze which he or the mortgagor may have got in. 
lrouakaM Dayakam vo. Raisi Jaga .)1 Bom., 41 
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166, ——--_--__——— Subsequent pur- 
chase.—The mortgagee without possession of cortain 
lands in the Dekhan (under a mortgaye-deed of tho 
Ist of August L86%) on the 16th of April 1867, ob- 
tained a decree awarding to him possession of the 
mortgaged premises. On the 11th of July following 
the mortgagor sold the mortgaged premises. to the 
plaintiff, who had distinct notice of the mortgage. 
Tho deed of salo was duly registered. The plaintiff 
thereupon claimed to hold the pramises free from the 
mortgage. Held that though a mortgage in the 
Dekhan must be accompanied by possession to givo it 
validity ayainst third parties, it is not abso utely 
void for want of such possession, and that the plain- 
tiff, having notice of it, should not be allowed to hold 
the premises free from the mortgage. Goran Yap- 
AVRAV K&RSKAR v. KRISHNAPPA BIN MANADAPPA 
(7 Bom., A. C., 60 


See CHINTAMAN BuasKar v. Survnam Harr 
{9 Bom., 804 





168. ————— Purchase by 
mortgagee.—Priority.— Held that a mortgageo in 
possession, who also became purchaser of the proper. 
ty for the amount secured by the mortgnge under a 
deed of sale which was neither stamped nor register- 
ed, could fall back upon his mortgage and recover 
the mnount thereof, in preference to a subsequent 
purchaser of the same property whose deed of sale 
was both stamped and registered, HiraAcHanp JBa- 
BAIT & BuaskaAR ABABLAT SHENDE 23 Bom., 198 


167. Possession of 
title-deeds.— Priority.— Kights uf second mortgagees. 
—The mere possession of the title-deeds by a second 
mortgagee, though a purchasé: for value without 
notice, will not give him priority. There must bo 
gome act or default of the first mortgagee to have 
this effect. SoMASUNDARA 'TAMBILAN v. SaKxa- 
BAL PATTAN : : ‘ ; Mad., 369 


168. Decrees for pus- 
session.—Sale in execution of money-decree. ~ Prior- 
ity.—— Estoppel,—Vluintiff clainocd under a mortgage, 
dated the 27th November 1871, for R5M, which was 
neither registered nor accompanied with possession, 
Defendant claimed under a mortgage, dated the 17th 
March 1873, for 2150, which was both registered 
and accompanied with possession. Defendant had 
no notice, express or constructive, of the plaintiff's 
previous mortgage. In 1873 plaintiff sued the mort- 
gagor fora moncy-claim unconnected with the mort- 
gage, and on the ZUth February 1874 obtained a 
decree for R100. In execution of this money-decree 
the mortgaged property was attached and suld by the 
Court, at the plaintiff’s instance, the defendant be- 
coming the purchaser for 1486 on the 17th Septem- 
ber 1874. An unregistered certificate of the Court’s 
sale, bearing date the 29th October 1874, was issued 
to defendant. In 1874 plaintiff brought a suit on 
Lig mortgage (to which suit defendant was not a 
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party), and obtained a decrce (the date of which did 
not appear in evidence) for possession of the mort- 
gaged property against the mortgagor. In endea- 
vouring to enforce that decree, plaintiff was ob- 
structed by defendant on the 15th January 1875. 
Held that, if it was passed subsequent to the Court’s 
sale of the mortgaged property to defendant on the 
17th September 1874, the decree for possession was 
valueless, ag neither the title to, nor the possession 
of, the mortgaged property was then vested in the 
mortgagor. Held, further, that as defendant had 
no notice of the plaintiff’s mortgage when plaintiff 
caused the Court’s sale to be made under his moriey- 
decree, or that the sale was made subject to the 
pluintiff’s mortgage, it was incumbent on plaintiff, 
as such money judgment-creditor, to inform defend- 
ant, when bidding for the right, title, and interest 
of the judgment-debtor in the mortgaged property, 
that the judgment-creditor (plaintiff) held a mort- 
gage on the same propery, and intended to enforce 
it, especially as the mortgage was neither registered 
nor accompanied with possession ; and that the plain- 
tiff, having omitted so to inform the defendant, was 
estopped from enforcing his own mortgage ayainst 
the defendant. IJtcharam Dayaram v. Raiji Jaga, 
11 Bom., 41, distinguished. TukARAM BIN AT- 
MARAM v. RAMACHANDRA BUDHARAM 

(I. L. R., 1 Bom., 814 


169, ——_————  Morigage with- 
out title.— Priority of mortgagee’s right.— P. and his 
partners mortgaged certain immoveable property to 
plaintiff on the 11th October 1869. They had then 
no title to the property, but they subsequently ac- 
quired one by purchase on the 29th June 1871. On 
plaintiff demanding that P. and his partners should 
make good the contract of mortgage out of the in- 
terest they had acquired, the matter was referred to 
arbitrators, who, on the 26th December 1873, made 
an award empowering plaintiff to sell the mortgaged 
property in satisfaction of his debt. The award 
was presented in Court by plaintiff on the 
28rd January 1874, and was filed by the Court on 
the 23rd February 1874. Meanwhile, on the 14th 
February 1874, the property was attached in execu- 
tion of a money-decree obtained by a creditor of P. 
and his partners against them. On the 15th April 
1874 it was sold by auction and purchased by defend- 
ant. Ina suit brought by plaintiff to recover posses- 
sion of the property, both the lower Courts rejected 
his claim, on the ground that P. and his partners had 
no right to the Beale F when they mortgaged it to 
plaintiff. Held by the High Court on second appeal, 
reversing the decrees of the lower Court, that the 
defendant, as purchaser under a money-decree, could 
not defeat the plaintiff's right as mortgagee to sell 
the property in satisfaction of his debt, PrangIvan 
GovarpHoNnpas ve. Basu, ILL. R., 4 Bom, 34 


170. Mortgage of 
properly already sold in executton.-— Subsequent 
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mortgagee with notice of previous sale.—Assignment- 
— Rejection of application under s. 269 of Act VIII 
of 1859.—Suit within one year.—On the 17th Octo- 
ber 1866, KX. (defendant No. 1), one of the three 
sons of B., mortgaged certain immoveable property 
to one XN. with possession, On the 19th December 
1866, 4. (plaintiff No. 1) obtained a money-decree 
against K. and the estate of his deceased father. 
In execution of that decree the property was sold 
by the Court and purchased by 4. himself, who ob- 
tained a certificate of sale dated the 30th January 
1868. He subsequently sold and conveyed the pro- 
perty to D. and C. (plaintiffs Nos. 2 and 3). On 
applying to the Court for possession, the plaintiffs 
were resisted by NW. The Court rejected the plain- 
tiffs’ application on the 11th July 1868. On the 
3lst May 1871, K. and his two brothers mortgaged 
the property to MW. (defendant No. 2), who took the 
mortgage with full notice of the Court sale to the 
plaintiff 4. A. and his brothers paid off the mort- 
gage of NY. out of the money borrowed by them from 
M. (defendant No. 2) on the mortgage of the pro- 
perty. NW. returned his mortgage-deed to A. and 
his brothers, who made it over to M. In 1878 the 
plaintiffs brought a suit aguinst K. and M. for 
possession of the property. The Subordinate Judge 
held the plaintiffs entitled to recover it, on payment 
of the amount due to A. on his mortgage, being of 
opinion that Mf. was in the same position as Y, 
On appeal the District Judge dismissed the plain- 
tiffs’ suit on the ground that it was not brought 
within one year from the date when the application 
for possession was rejected. On appeal to the High 
Court,— Held that the mortgage by A. and his 
brothers to M, dated the 31st May 1871, was a 
mortgage of property which did not then belong 
to them,—their estate and interest in it having 
passed to the plaintiff 4. at the Court sale. Held 
also, that the order of the 11th July 1868, reject- 
ing the plaintiff's application for possession under 
section 269 of the Civil Procedure Code (Act VIII 
of 1859) did not affect the right to bring a redemp- 
tion suit against NW. ZHeld, further, that there was 
nothing to show any assignment, by N., of his mort- 
gage, or any intention on his part to assign it to 
Mf., or to keep it on foot for M/.’s benetit. The High 
Court accordingly reversed the decrees of the Courts 
below, and made a decree in favour of the plaintiffs. 
Avajl BHIVRAV v. Kavgl 

(I. L. B., 6 Bom., 64 


171, Righ#to redeem. 
— Parties.— Registration Act, XX of 1866, 8. 50.— 





_ Priority.— Notice of prior unregistered mortgage.— 


On the 24th September 1869, G. mortgaged certain 
land to H. Subsequently, on the 14th June 1870, he 
mortgaged the same land to P. Both the mortgages 
were for sums less than R10U.. The mortgage tu HZ. 
was unregistered, but the subsequent mortgage to P. 
was registered. On the 21st June 1873, in a suit to 
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which P. was not a party, H. obtained a decree on 
his mortgage, and at the execution sale he himself 
became the purclaser, and was put into possession of 
the land under his certificate of sale. On the 21st 
September 1874, P. assigned his mortgage to the 
plaintiff. The deed of assignment was not regis- 
tered; neither P. nor his assignee, the plaintiff, ever 
had possession under the mortgage of 1870. The plain- 
tiff brought this suit to obtain possession of the land. 
Both the lower Courts dismissed the plaintiff's claim, 
On special appeal to the High Court,—Held that, in 
order to bind P. by the decree passed in 1873, and 
thus make a good title to the purchaser under that 
decree, H. should have made 2. a party to his suit, 
thereby giving P. an opportunity of redeeming Zf,’s 
mortgage. JZ. having neglected to do this, the plain- 
tiff in the present suit, as the assignee of the rights 
and equities of P., was entitled to redeem the mort- 
gage of HT. in case it was proved that BP. had notice 
of that mortguge. Sulvkam v. GENU 

[I. L. R., 6 Bom., 615 


See NaRAN PURSHOTAM ¥. DaLATRAM VIRCHAND 
[I. L. R., 6 Bom., 538 


172. Purchaser of property 
mortgaged from grantee of mortgagor.— 
Decree and sale by mortgagee,—Auction-purchuser. 
—Priority of latter over purchaser from grantee 
of mortgagor.—In the year 1869, .4. mortgaged her 
share in a zemindari to B. In 1870 she granted a 
putni lense of the property to C., who transferred it 
to D. Subsequently, 4. made a gift of the property 
to #., and in 1872 2. sold the land so given to #, who 
thus became the owner of the putni and zemindari 
rights of the property formerly belonging to 4. In 
1873 B. brought a suit against EF. (to which # was 
not a party) on his mortgage-bond, and obtained a 
decree for the sale of the mortgaged property. At 
the sale the property was purchased by G. (the son 
of D.). F. then brought a suit for rent against G. 
and obtained a decree. G. then brought this suit 
against F, to have it declared that he was no Jonyer 
liable to pay rent, and to establish his zemindari 
rights, claiming a refund of the money paid under 
the rent-decree. Held that G. had bought the entire 
interest which 4. and B. could jointly sell, and not 
merely the right and interests of 4. ab they stood 
at the time of the sale, and that he was, therefore, 
entitled to a decree declaring that he was no longer 
liable to pay rent to FL. Mrrnora Natu Pat pv: 
CHUNDERMONEY DABIA 


173. Purchaser, Assignee of,— 
Ejectment by assiguee of purchaser at sale in exre- 
cution of decree against pursne mortgagee.— Rights 
of parties.— Where immoveable property mortgaged 
has been sold by a Court in execution of a decree 
obtained by the mortgagee to enforce his lien against 
the mortgugor, a puisue mortgagee who has not been 
made a purty to the suit is not bound by the decree 





~LL. B., 4 Cale., 817 
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or sale, and is entitled to redeem the first mortgage. 
The assignee of the purchaser of land sold in execu- 
tion of a mortgage-decree obtained by a mortgagee 
in a suit against the mortgagor alone is not entitled 
to eject a puisne mortgagee ; but where such a suit 
i8 brought and the puisne mortgagee does not object 
to a deeree ordering him to pay the amount realised 
at the Court sale within a certain time, or elae to 
deliver up possession to the plaintiff and be for over 
foreclosed, he ia entitled, on payment of the sum 
decreed, to retain possession as mortgagee both in 
respect of his original debt and of the sum required 
to be paid by him for its protection. The ruling in 
Muthora Nath Pal v. Chuadermoney Duabia, 1, ZL. 
R., 4 Cale., 817 ; and dictum of Wrst, J., in Shringar- 
pure v. Pethe, I. L. R.,2 Bom., 668, dissented from, 
VENKATA v. KANNAM .1.L. RB. 6 Mad, 164 


174. Suit by purchaser for pos- 
session.— Priority.—Hquily of redemption.— Re. 
gistration.— Notice.—Parties to suit brought by a 


* first mortgagee.— Practice. Amendment of plaint.— 


A., the owner of certain land, mortgaged it to 8. for 
ten years for 21,500 by a deed dated the 27th Nov- 
ember 1867. The decd was registered, but S. was 
not put into possession of the mortgaged land, On 
the 17th Januury 1868, 4. mortgaged the samo land 
to the defendant 2. for R250. The mortgage. 
deed was registered in May 1868, and recited that 
the mortgagee (defendant) was put in possession, 
The lower Courts found, ag a fact, that the defond. 
ant had obtained possession of the mortgaged proper- 
ty. S. sued A. on her mortgage, and obtained a de- 
erce against hin, dated the 8th December 1869, direct. 
ing satisfaction of the mortprage-debt by the sale of 
the murtgaged property. Th: defendant was not a 
party to that suit. On the 10th March 1870, the 
Jand was sold in execution of that decree, and pure 
chased by the plaintiff for #99-12, with notice of the 
defendant’s mortgage. Or the 28th April 1870, 
the defendant #. instituted a snit in ejectmont 
against N. (the mother of 4.), who was in occupa. 
tion of the land as tenant and had failed to pay the 
rent. On the 7th July 1870, the plaintiff, as pur. 


| chaser at the above-ineutioned sale, was put into pos. 


ce ne es ee 
—_ 


ee ee 


session, but on the 24th August 1870, the defend. 
ant obtained a decree in ecjectment against N. (the 
mother of 4.) as her tenant, In execution of that 
decree the defendant recovered possession of the land, 
dispossessing the plaintiff, though he had not been a 
party to the ejectment suit. The plaintiff thereupon 
brought the present suit to recover the land under 
section 230 of Act VIII of 1859. His claim was 
rejected by the Subordinate Judge, but allowed by 
the Joit Judge in appeal. On special appeal to the 
High Court,— Held that the claim of &. against the 
laud was prior to that of the defendant, inasmuch as 
her mortgage was prior in date to the defendant's 
mortgage, and was registered. & had a right to 
maintain a suit for the sale of the land to satisfy her 
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mortgage, but she ought to have made the defendant 
(as sulscquent mortgagee) a party to it, inasmuch as 
the equity of redemption was vested in the defendant 
to the extent of her (defendant’s) mortgage, and she 
(defendant) would have been entitled to redeem the 
land by payment of the amount which might have 
been found duc to 8. in her suit. The defendant 
being in possession of the land at the time of the 
institution of the suit of S8., and her (defendant’s) 
mortgage being registered, 8S. must be regarded as 
having had notice of the defendant’s claim, and was 
bound to inake defendant a party to that suit in 
order to give a good title to a purchaser under such 
decree as might be made in that suit. &. by her 
omission to do so did not afford to the defendant the 
opportunity of redeeming to which the defendant was 
entitled. The plaintiff, notwithstanding notice of 
the defendant’s claim, became the purchaser, al- 
though the defendant was .ot a party to the suit of 
S., and, therefore, not bound by the decree in it. 
The plaintiff, accordingly, was fully aware of the 
infirmity of the title which he was acquiring. No 
doubt, the decree in the suit of §&. bound the mort- 
gagor 4., who was e party to it, so far us his right to 
redeoim was soinaaed The plaintiff, therefore, had 
& good title to the interest of 4., and was entitled to 
redeem the land from the defendant’s mortgage. 
The utmost relief which the Court could afford to 
the plaintiff under the above circumstances was to 
permit him to amend his plaint by praying a redemp- 
tion of the land from the defendant’s mortgage, and 
to treat his suit, which was in the nature of an eject- 
ment suit, as one for redemption. The High Court, 
accordingly, reversed the decree of the Joint Judge, 
and made a decree for an account on the defendant’s 
wortyage, allowing the plaintiff to redeem within a 
certain time on payment of the balance that might 
be found due to the defendant, or, in default, order- 
ing the plaintiff to bo for ever foreclosed from re- 
covering the land. Jtcharam Dayaram v. Raiji 
Jaga, 11 Bom., 41, and Shringarpure v. Pethe, I. L. 
R., 2 Bom., 633, referred to and followed. RapHa- 
bal v, SHAMBAV Vinayak . 1, L. R., 8 Bom., 168 


175. Exvecution,.— 
Sale of equity of redemption.— Purchaser at execu- 
tion-sale.—Sale tn execution of decree on mortgage 
prior in date.—Priority.—Possession.— Notice.— 
Certificate of sale—On the 18th January 1877, the 
father of the plaintiffs purchased the interest of AL, 
in two houecs at a sale in execution of a money-decree 
against M. Tho purchascr, however, never obtained 
possession and he did not obtain the certificate of 
asle until the 8lst July 1878, Subsequently to the 
sale of the 18th January 1877, two suits were filed 
againat AZ. on mortgages executed prior to that date 
and decrees in both were obtained against Hf. In 
execution of these decroes both the houses were sold 
uud the respective purchasers were represented by 
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two of the defendants. The purchasers got posscs- 
sion and both obtained sale-certificates, one prior to 
the sale to the father of the plaintiffs, oiz., on 5th 
February 1878, and the other subsequently, viz., 1st 
November 1878. The plaintiffs now sued to recover 
the houses, Held that the plaintiffs were not enti- 
tled to recover as against the defendants. The plaine 
tiffs not having either got possession or obtained a 
certificate of sale at the date of the sale in execution 
of the decrees on the mortgages, had only an inchoate 
title. The purchasers in execution had no notice of 
the plaintiffs’ incipient right, and having been left to 
buy what, so far as they knew, was a complete title, 
they ought not to be disturbed at the instance of the 
plaintiffs who failed to assert their dormant right. 
Had the plaintiffs got into possession or obtained a 
certificate and registered, there would have been 
notice sufficient to put all persons interested on in- 
quiry us to their rights; but while they chose to keep 
their rights wholly in the dark they invited others to 
act as if those rights were not in existence, and they 
could not look to the Courts to extend and complete 
such rights in a way which would render the defend- 
ants victims not of their own negligence but of the 
negligence of those who would gain by it. Nangun- 
DEPA v. HRMAPA ‘ . i. R., 89 Bom., 16 


178, ———_————__—___—____ San mortgage.— 
Mortgage with possession.—Sale in execution of 
decree obtained by first mortgagee.—Purchase by 
jirst mortgagee at such sale.—Suit by purchaser 
against second morigagee for possession.— Rights of 
second mortgagee.— Redemption.—Iu 1866 £. exe- 
cuted a san mortgage of certain land to the plaintiff, 
and four years afterwards mortgaged the same land 
with possession to the defendant, In 1875 the plain- 
tiff brought a suit against 2. alone upon the mort- 
guge, obtuined a decree, and he himself purchased the 
property at the Cuurt sale held in execution of that 
decree. In attempting to take possession he was 
obstructed by the defendant, who was in posses- 
sion of the property as mortgagee. The plaintiff 
now sued the defendant for possession. Both the 
lower Courts held that the plaintiff should satisfy the 
defendant’s subsequent mortgage before he could 
recover possession. On appeal by the plaintiff to the 
High Court,— Held, reversing the lower Court’s decree, 
that the plaintiff’s claim should be allowed. The 
plaintiff having brought to sale, in execution of his 
decree, the estate as it stood at the date of his mort- 
wage free from all subsequent incumbrancesg the fact 
that he himself was the purchaser could not affect 
the estate which passed by that sale. As the defend- 
ant had not been a party to the plaintiffs suit against 
&., he was entitled to redeem the property if he 
wished. Monan Manor e. Toot UKa 

(I. L. R., 10 Bom., 224 


177. Suit by mort- 
gtyee for possession of inortgaged property. — i're- 





( 8949 ) 


MORTGAGE—continued. 
5. SALE OF MORTGAGED PROPERTY— 


continued, 
(c) PURCHASERS—continued. 


Suit ed purchaser for possession—conti- 
nued, 


emption.—Purchaser for value without notice.— 
Under a registered deed of mortgage, dated in May 
1869, the mortgagee had a right to immediate posses- 
sion; but by arrangement between the parties the 
mnortgagors remained in possession, the right of the 
mortgagee to obtain possession as against them being, 
however, kept alive. In October 1869 the mort- 
gagors sold the property, and, thereupon, one 2. 
brought a suit to enforce the right of pre-emption in 
respect of the sale and obtained a decree, and got the 
property and sold it in 1871 to D. In 1883, the 
nortgagee brought a suit against D. to obtain posses- 
sion under his mortgage. J/eld, also, that although 
it would be material to show that the defendant had 
in any way by fraud been kept out of knowledge of 
the mortgage, his not having notice of it would not 
otherwise affect his liability, inasmuch as the principle 
on which Courts of Equity in England refuse to in- 
terfere against dond fide purchasers for a valuable 
consideration, without notice, when clothed with the 
legal title, had no applicability in the Courts of 
British India. Z/e/d, under these circumstances, that 
there was no equitable ground why the plaintiff's right 
under the mortgage, which had priority, should be 
defeated by the defendant’s purchase. Dorada Pra- 
SAD v. SHAMBHU Nath . LL. BR. 8 All, 86 


G. MARSHALLING. 


178. Mode of satisfaction of 
mortgage lien,—Sale by third party in execution. 
—The plaintiff had a lien on three estates belonging 
to his debtor, and a third party having obtained a 
decree for money due from the same debtor, recovered 
his money by the sale of one of the three estates 
mortgaged to the plaintiff. 2Zeld that the sale did 
not release that estate from the mortgage, but that 
it forced the plaintiff to take measures in the first 
place to recover the amount due to him frow the re- 
maining estates included in his mortgage-deed ; and 
that if a balance remained after he had realised all he 
could from these two remaining estates, he could then 
return to the third estate to recover the balance. 
Nowa Koowagk wv. AppooL Rcurrem 

{W. R., 1864, 374 


179. Charge on 
several properties.—In a suit to establish a claim 
against three propertics mortgaged to the plaintiff 
but situate in different districts, where one of the 
defendants (the appellant) was interested in one only 
of the properties, the appellant having asked that 
plaintiff might be compelled to resort first to the 
two other properties for the satisfaction of his demand 
before touching the third, but having given no evi- 
dence to show that he was a dond fide subsequent mort- 
gagee without notice of the prior mortgage, the Court 
declined to accede to the prayer lest they should be 
prejudicing the piaiutiff’s rights or impropesly con- 
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Mode of satisfaction of mortgage lien— 
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trolling his remedies. Qu@re,—Should the doctrine 
of marshalling of securities be introduced into this 
country ? Kus toosEg CuERooniA 0. BANRE MADHUB 
Doss . ‘ ° . . IWW.R,, 114 


180. ————__—_____——— Charge on seva- 
ral properties,--Per Suron-K any, J.--Case remanded 
for the lower Court to find whether, when property 
hypotheeated for a bond has passed toa bond fide pur- 
chaser, the same can be declared liable to satisfy 
such part of a money-deeree on the bond as cannot 
be satisfied from any other source. Per NORMAN, J. 
—If A. has a mortgage on two different estates for 
the same debt, and &. has a mortgage on one only of 
the estates for another debt due from the same party, 
B. has a right in equity to throw 4, in tho firat in- 
stance for satisfaction upon the security which he, 
4., cannot touch, where it will not prejudice 4.’ 
right or improperly control his remedies, A pur 
chaser of one of the estates has the sume equity as a 
nortgayce. BISHONATIL MOOKERJEK v, Kisto Mo- 
MUN MOOKERJEK 3 : . TW. R,, 488 


° 481. —————————_———— Privrity.—- Mar- 
shalling of securities— Purchaser for value-—W here 
the owner of certain property mortgages it to 4., 
and afterwards sells a portion of the mortgaged 
property to B., it is not incumbent on 4. in suing to 
enforce his mortgage to proceed first against that 
portion of the property which has not been sold by 
the mortgagor. Lana DILAWAR SAUAI 0. DEWAN 
BOLAKIRAM ; . IL. R., 11 Cale, 258 


182, ——__—_——- -————_———_ Money-devrees, 
— Doctrine of marshalling,— Mortyage-decree,— Sur- 
plus sale-proceeds,—The doctrine of inarshalling does 
not apply as between a mortgagee and attaching 
creditors of the mortgagor whe hold mere money. 
decrees, A mortgagee brought a suit against the 
mortgagor to have a declaration of lis lien over the 
mortgaged properties, and obtained a decree. He 
afterwards brought another suit against certain 
attaching creditors of his mortgagor to have a decla- 
ration of his lien over certain surplus moneys in the 
hands of the Collector, who, previously to the institu. 
tion of the first suit, had sold certain of the morte 
gaged properties free of all incunmbrances for arrears 
of Govermnent revenue. eld that the mortgage. 
decree declaring the licen over all the mortgaged pro- 
perties covered the surplus sale-proceeds then in the 
hands of the Collector, because these moneys must, 
as between the mortgagee and attaching creditors of 
the mortgagor, be taken to represent the mortgaged 
properties, Meera Lall Movkerjee v. Janokecnath 
Mookerjee, 16 W. &t., 222, followed. Kisropas 
Kunvoo ». RAMKANTO Roy Crowpiry 


[I. L. R., 6 Calc, 142:7 CC. L, BR. 306 
183. Apportionment of debt,— 


Right of mortgagee to sell any portion of hie seouri- 
fy.—A mortgagee’s right to realise hig debt by sule 
of any portion of the land mortgaged to him cannot 


| be curtailed by the fact that the portion of the land 
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he elects to sell has been sold by the mortgagor sub- 
sequent to the date of the mortgage and the pur- 
chase-moncy has been applied to liquidate a prior 
mortgage on the land sold. Rama Ragu v. Supsa- 
BAYUDU . LG. R. 6 Mad, 387 


184, ———— Purchaser of 
part of mortgaged properly without notice.— Suit jor 
sale of whole property in satisfaction of mortgage. 
— Marshalling.—Apportionment.—The equities 
which apply to a puisne incumbrancer in the marshal- 
ling of securities apply also to a bond fide purchaser 
for value, without notice, of a portion of property 
the whole of which was subject to a prior incum- 
brance. Tulsi Ram v. Munnoo Lal, 1 W. R., 353; 
Nowa Koowar v. Abdool Ruheem, W. R., 1864, 374; 
Bishonath Mookerjee v. Kisto Mohun MookerJee, 
7 W. R., 483; and Khetoosee Cherooria v. Banee 
Madhub Doss, 12 W. R., 114, referred to. The mort- 
gagees of two properties, one of which hud, subse- 

uently to the mortgage, been purchased for value 
deck fide by one who had no notice of the incum- 
brance, brought a suit to enforce their lien against 
both the properties origiaally owned by the mort- 
gugor, impleading as defendants both the mortgagor 
and the purchaser. Held that, while there was no 
doubt that, if the purchaser was compelled to pay 
more than the share of the mortgage-debt appor- 
tioned on the property purchased by him, he would 
be entitled to contribution, yet, in a suit so framed, 
and having regard to the array of parties, such an 
apportionment could not be made at the stage of se- 
cond appeal. Ropu Mar v. Ram Haraku 

(1. L. R., 7 AIL, 711 


185. Right of credit. 
or to realise entire debt from one parcel of land 
morigaged.—T', in execution of a money-decree, 
brought to sale and purchased certain land of S, in 
1875 and remaimed in possession till 1879. In 1874 
V. obtained a decree against S. whereby the lands 

urchased by 7‘ and other lands of 8. were declared 
iable for a mortgage-debt of R1,802-8-0. In 1879 
V., in execution of this decree, attached and brought 
to sale and purchased the lands in Z's possession. 
Held, in uw suit by J% to eject 7", that V. was entitled 
to recover the lands unless 7’. paid the whole of V.’s 








ecree-debt. ‘TrmMAPPA v, LAKSHUMAMMA 
: (LL. R., & Mad., 385 
186. Right to proceed 





against several properties.— Suit on mortyage-bond. 
— Purvhase of one property, by mortgagee at in- 
adequate price where it was supposed to be subject to 
morigage liex.—In a suit to recover principal and 
interest on.a bond which mortgaged the obligee’s 
ghare in three villages, K.,S., and P., the defence was 
that plaintiff had paid himself by becoming the pur- 
chaser at a sale in execution of another decree of the 
obligee’s rights in K. at a price inadequate to the 
fair value. It was found that, at the sale in question, 
the bids were made on the understanding that the 
property was burdened with the plaintiff’s boud-debt 
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~—Held that, as plaintiff chose to give out to the world 
of buyers that he intended to burden the village K. 
with the payment of the whole sum due to him, and 
took advantage of the lowness of the bids to buy the 
property himself, he could not now be allowed to 
proceed against the other properties. BYJONATH 
SaHoy o. DooLuun BiswanatH Koorr 

[24 W. R., 83 





187 Charge on vari- 
ous properties.— Mortgagee as purchaser of equity of 
redemption in part of mortgaged property,—Pro- 
perty which is the subject of a mortgage when sold 
in satisfaction, must be sold as a whole and not piece- 
meal at the pleasure of the mortgagee, especially 
when he has become owner of the equity of redemp- 
tion in part. The proper course is to make an 
enquiry into the relative values of the properties 
included in the mortgage and to burden each with a 
proportionate share of the debt. It must not be 
ussuined that the Government assessment represents 
the true value of estutes, Kisngn Pertap SAHER 
Bamapoor v, LALLA Nunp Coomak SIncH PARRAY 

[26 W. R., 388 





188. Charges on 
mortgages of different shares of same property.— 
Priority.—Form of decree.—In certain lands A. 
held an 8-annas share, and 2. and C. cach a 4-annas 
share, 4. having mortgaged his share to G., the re- 
spondent took a mortgage of the whole estate, and 
afterwards the appellant took a mortgage of B.’s 
share and half of 4,’s share. Subsequently, the re- 
spondent purchased the equity of redemption of the 
entire estate, the amount of the purchase-money be- 
ing more than sufficient to pay off the first and se- 
cond mortgages. Held that the appellant was enti- 
tled to have an apportionment of the amounts covered 
by the different mortgages made, and to have an 8- 
annas share in the land put up for sale, unless the 
respondent was willing to pay off his mortgage-debt. 
Rule of apportionment and form of decree set out. 
Guna@a Narain Sen v,. Hukkis Cucnper Caana- 
DARS : ° ° : .-6C.L, R., 336 





189,60 ———————_____—__——._ Charges on 
several properties.—It appearing that the mortgagee 
deliberately abstained from executing his decree 
against eleven properties which still remained in the 
possession of the mortgagor, but proceeded against 
the one property which had passed out of the mort. 
gagor’s possession, the mortgage debt was directed to 
be apportioned between the twelve properties, and 
the mortgagee was not to be allowed to take out exe- 
cution aguinst the property which had passed out of 
the mortgagor’s possession, except for the amount 
which should be apportioned to such property, with- 
out satisfying the Court that he had made every pos- 
sible effort to execute the remainder of his decree 
aguinst the other eleven properties. Raw DuuN 
Duce v. MoursH Cucnpgr CuowpHRy 


(LL. R,, 8 Calc, 406: 11 C. L. B., 585 
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6. MARSHALLING—continued. 
Apportionment of debt—vcontinued. 


190. ———_—__-—_—-——_———————_ Charges on 
separate mortgaged properties.—One of two mouzahs 
upon 8 mortgage of which 4. had obtained a decree 
with an order for sale of the mortgaged properties 
was attached in execution of another decree and sold 
subject to the first decree. 4. became the purchaser, 
and now sought to execute his decree by the sale of 
the second mouzah, claiming to charge his entire 
debt upon that village. Held that he was bound to 
give credit for the proportionate share of the debt 
assiynable to the first mouzah, and entitled only to 
execute his decree against the second village for the 
amount chargeable thereon. Azimut Alc Khan v. 
Jowahir Singh, 13 Moore's I. A., 404, cited. 
GossyEN LucuMnrg NaRAINn Poort », BickamM SINGH 

(4C.L. R., 204 


Yakoos ALI CHOWDHBY v. Ram DOOLAL 
[18 C. L. R., 272 


7. TACKING. 


191. Principle of tacking.— 
Purchase of equity of redemption.— English law.— 
In 1840 A, mortgaged certain lands to B., which he 
had granted in putni at a rent of R145, Subse- 
quently, in September 18-41, 4. granted a fresh putni 
at a reduced rent of R9V; and on the 9th October 
1844 A. mortgaged the same lands to C. In 1856 C., 
obtained a decree for the redemption of the mortgage 
to B., and he paid off the debt to B.: but it did not 
appear that he took an assignment of the mortgage 
for the purpose of keeping it on foot as a security 
against incumbrances created by 4. subsequently to 
the date of that mortgage, and prior to that of 
the mortgage to himself ; and in 1862 he obtained # 
final decree for foreclosure against A. Ina suit by 
C. to sect aside the lease of September 1844,-—Held 
that it was valid and binding upon him,  Semble,— 
The English principle of tacking does not apply to 
mortzayes of land in the mofussil. GAUR NARAYAN 
Mazumpar v. Braga Natu Konpu Chowpury 

(6 B. L. R., 463: 14 W. R., 401 





192. —_-—— English law.— 
The English law of tacking is not recognised in 
the Courts of this country, Ubaya CHANDRA RANA 
v, BHAJAHARI JANA 2B.L.R., Ap., 45 


Opoy CHurn Rana v. BRoJonuRY JANA 
(11 W. R., 310 


1903, —_—_—__--—_——_——_- Redemption.— 
The owner of a house in 1861, in consideration of 
R190, mortgaged it to the defendant, and put him 
into possession. The wortguge-deed needed no regis- 
tration, and was not registered. The mortgagor next 
mortgaged the house in 1873 to the plaintiff fur 1400 
by a deed duly registered. He again in 1874 borrow- 
ed on the same security a further sum of R500 from 
the defendant, and exccuted in his favour a deed of 
mortgage which was duly registered. — The plaintiff 
in 1876 sued the mortgagor for possession, and ob- 
tained a decree, the execution of which the defend- 
ant resisted. The plaintiff nuw sued the defendant 
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MORTGAGH—continued. 
7. TACKING—costinued. 
Principle of tacking—continued. 


to eject him, and to obtain possession of the mort- 
gaged property until payment of the amount due on 
his mortgage. The defendant denied tho plaintiff’s 
mortgage and set up his own two mortgages, and 
claimed to be paid the amount due on both of them 
before he could be called upon to render up possession. 
Held that the English doctrine of tacking was of so 
special and technical a character, and so little found- 
ed on general principles of justice, that it ought not 
to be held applicable to the mofussil of Bombay, but 
that the obligations arising out of successive mort- 
gages should be discharged in the order of their date. 
Held, consequently, that the defendant’s right as 
agninst the plaintiff was either to redeem the plain- 
tiff’s intermediate mortgage, or else to hold the mort- 
gaged property until his own first mortgage was 
redeemed by the plaintiff; but that the defendant 
could not claim to retain possession, as against the 
plaintiff, until his seeond mortgage, as well as his 
first, was paid off, since plaintiff’s mortgage was prior 
in date to, and therefore was to be preferred before, 
the second mortgage of the defendants. NARAYAN 
VENKOBA v. PANDURANG KAMA? 

; [I. L. R., 7 Bom., 526 





194. —_———-— Redemption.— 
The mortgagor of an estate gave the mortgagee four 
successive bonds for the payment of money, in each of 
which it was stipulated that, if the amount were not 
paid on the due date, it should take priority of 
the amount due under the mortgage, and redemption 
of the mortgage should not be claimed until it had 
been satisfied. The representative in title of the 
mortgagor subsequently sued the mortgagee for 
possession of such estate on payment morel 

of the mortgage-money.  Zeld that, although suc 

bonds did not in so many words create charges 
on such estate, yet inasmuch as it appeared from thoir 
terins that it was the intention of the parties that the 
equity of redemption of such estate should be post. 
poned until the amount of such bonds had been paid, 
the representative in title of the mortgagor was not 
entitled to possession of such estate on payment 
merely of the mortgageemoney. ALLO KHAN @. 
RosHan KHAN ‘ . L L. R., 4 All, 85 


196. ——___-—_—___—_ Redemption,— 
Further charge.—The mortgagor of an cstate gave to 
the mortgagee, subsequently to the dute of the mort- 
gage, two successive money-bonds, in each of which it 
was stipulated that, if the amount were not paid on the 
due date, it should take priority of the amount due 
‘under the mortgage, and thut redemption of the mort- 
gage should not be efaimed until tha bond had been 
satistied. The assignee of the equity of redemption 
sued for possession of the estate on payment merely 
of the mortgage-money. eld that the two subsequent 
bonds did not create a further charge on the mort- 
gaged premises, although they would prevent the 
original mortgagor from redeeming without paying 
their amounts. Hak! Mawavasl SAVARKAR 2. 
BALAMBHAT RaGHUNATH Kiang 


(1. L, R., 8 Bom., 238 


+ 
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MORTGAGE —continued, 
8. REDEMPTION. 


(2) Riaur oF REDEMPTION. 


196. Essential characteristic of 
mortgage.— Agreement waiving right to redeem.— 
Where # document is, on its face, a mortgage, the 
right to redcem is so much an essential as not to be 
variable by agreement. The question of intention 
extra the document docs not, therefore, arise. SAMA- 
THAL v. MaTHoosRI KaMATCHI AMMA BoYI Sais 
AVERGUL . ‘ ‘ ‘ . TMad., 395 


197. Usufructuary 
mortgage.—Alterution of original transuction.— 
When the original transaction is an usufructuary 
mortgage, the mortgagee is entitled to nothing 
beyond the repayment of his principal and interest 
from the usufruct of the property. The Court. will 
not allow additional advantages to be obtained threugh 
the necessity of the debtor, by the conversion of a 
mortgage into a@ transaction of a different nature. 
Once a mortgage always a mortgage, is a principle 
not to be depurted from. Consequently an estate 
mortgaged is always redeomable. KASRENAUTIL v. 
Bugekakes LouL. Tewangss Louu v. Kasseenautit 

[W.R., F. B., 78 


ASAPAL Sinai v. NUNKOo Sincn .3 Agra, 216 


198. — Right to get back land on 
deposit in usufructuary mortgage.— Benz. 
Rey. I of 1798. — Demand of land in exccesa.—-The 
mortgagor under # aur-iepeshgi is entitled, under 
section 2, Regulation I of 1798, to demand back his 
land immediately after making his deposit. If by 
mistake or otherwise he demands more land than is 
comprised in the mortyage, that is not a matter 
which can justify the mortgagee in keeping posses- 
sion of land which is in fact comprised init. Monon 


Lat v, ALI AFZzUL : . W.R., 1864, 219 
199. Objection to redemption.— 


Purchaser who has not paid purchase-money.—In a 
suit brought to redeem the purchased property, the 














mortgagee cnnnot avail himself of the objection, that | 


the full amount of purchase-moncy has not been paid. 
The mortgageo has only the right to be satisfied that 
tho porson claiming redemption is nota stranger, but 
one to whom the equity of redemption has been 
transferred by a bond fide sale. HkkRA SINGH ov, 


Raa@no Naru Sunal. Brurtn Sincu v, Raauo 
Natu Svunat : , ‘ 3 Agra, 30 
200. —— Deposit giving no right to 





redeem,.— Beng. Reg. I uf L798. — Reng. Reg. XVIT 
of 1806, s. 7.——Where money was paid into Court bya 
person alleged to be a mortgugor of certain property 
after notice of foreclosure, wifhout any actual restric- 
tion being placed on its being paid over to the alleged 
mortgagee, but the payment was made with a notice 
in these Words: “I have shown the mortgage to be 
false and fraudulent, and to set aside the kobala 
and to get back the money I shall hereafter institute 
a regular suit; it was held that Regulations [ of 
1798 and XVIT of 1806, section 7, did uot apply to 
such a case, Such payment gave no right to redeem, 
Aupoot Ranmay ov, KisrotaL GHOSE 

(B. L. R., Sup. Vol, 693: 6 W. R., 225 
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MORTGAGE—continued. 


8. REDEMPTION—contiaued. 
(2) Riaur or RepemMprion—continued, 


201. -_————- Mortgage becoming sale 
if not redeemed in certain time.— Madras law 
of mortgage.— Beng. Reg. XVII of 1806.—In a suit 
instituted in 1853 to redeem a mortgage containing 
a clause making it an absolute sale in default of re- 
demption by a certain datc,—Held that, in the 
Madras Presidency, effect must be given to that clause, 
the Regulation XVII of 1806 not being applicable. 
PATTABHIRAMIER v, VRNKATAROW NAICKEN 
(7 B. L. R.,186:15 W. R., P. C., 85 
13 Moore’s I. A., 560 


202. Right to redeem by deposit 
of principal.—Possession of mortgagee.—On a 
question of a right of a mortgagor to redeem by de- 
posit of the principal sum due only, the length of 
possession by the mortgagee is inmaterial, ABDULLA 
Kian v. UPENDRA CHANDRA 

(6B. L. R., Ap., 53 

8. C. Anpoot Kuan vo. UPENDRO Counper Bucr- 

TACHARJER ‘ ; . 14W. R., 278 


203. Time for redemption.— 
Stipulation for payment by tnstalments.—A mort- 
gage-deed stipulated for the liquidation of a moiety 
of the debt by the usufruct of certain land for seven 
years, and as to the other moiety, stipulated for its 
repayment by instelments in five years, and, in de- 
fault, for its liquidation by the possession and the 
usufract of the same land being continued and enjoy- 
ed after the expiry of the seven years’ term, but no 
further term was created,— Held that the mortgagor 
was entitled to redeem at any time after the expiry of 
the seven years’ term, MARANA AMMANNA 0. PEN- 
DYAL\ PERUBOTULU . LL. RB. 3 Mad., 230 


204, ———__—____—_——— Decree for re- 
demption, -~- Hrecution barred by limitati»n.— Second 
suit to redeem.—In a suit for redemption of a mort- 
gage a decree was passed by consent to the effect 
that the land was redeemable upon payment of a cer- 
tain sum ona certain date, but there was no direction 
in the decree that in default of payment the mort- 
gage be foreclosed. This deeree was not executed. 
After three years the right, title, and interest of the 
mortgagors in the land was purchased in execution of 
% deeree by the plaintiff, who thereupon sued the 
mortgnzees to redeem the land,—Held that the 
plaintiff! was entitled to redeem. Prritanpr v. 


ANGAPPA : 5 . LL. RB. 7 Mad, 423 


205. ———_———- Redemption of mortgaged 
land subsequently assessed with revenue.,— 
A mortgagor of lakhiraj land subsequently assessed 
with Government revenue is not entitled to redeem, 
except on payment of the amount paid ’y the mort- 
vayee to Government for revenue, with interest in 
vddition to the money due under the mortgage. But 
in a suit for redemption, in which the mortgagor 
deposited before suit the amount of the principal 
sum borrowed by him, he is entitled to a deeree on 
payment into Court of the further sum paid for 
Government revenue. JoyPRrokasi Roy cr. OORJHAN 
Jua. : ; ; : . SW.R,, 174 
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MORTGAGE —continued. 
8. REDEMPTION—continued, 
(a) Riaut oF REDEMPTION—vontinued, 


2086. Attaching creditors, Right 
of, to redeem.—Civtl Procedure Code (Act X of 
1877), 88. 276, 282, 295.—An attaching creditor has 
not, as such, any right to redeem a mortgage subsisting 
prior to his attachment. SoonpuuL CuunDER PauL 
vo. NITyE CuurN Bysack 

{I. L. B., 6 Calc., 668: 7 C. L. R., 201 


207. Putnidar, Right of, to re- 
deem.—Terms upon which a putnidar was let in to 
redeem stated. KASIMUNNISSA BIBEE v. NILRATNA 











Bose. ‘ i . LLR., 8 Calc., 78 
(9 C.L. R., 173: 10 C. L. R., 118 
208. Heir ofmortgagor, Right of, 


to redeem.— Right of purchaser.—Limitation.— 
Suit to redeem against transferee, or (in alternative) to 
enforce terms of purchase. The form of mortgage 
was the usual indigo planter’s mortgage, with power 
of sale. After heavy losses the agents (mortgagees) 
stopped the factories, and sold them, informing the 
planter (mortgagor) of the sale, and suggesting his 
concurrence. He, in a written acknowledgment, gave 
reluctant assent: he was not called on for any formal 
confirmation or act; the mortgagees wrote off the 
greater part of the debt to protit and loss, credited the 
purchase-money, and closed the account. The pur- 
chaser took and retained possession. After two years 
the mortgagor dicd, leaving a will, in which he de- 
scribed his property, but did not mention the mort- 
gaged factories. The conveyance to the purchaser 
was produced, in which the mortgagor was miude a 
party, but which was dated and executed after the 
mortyagor’s death. It purported to be, not an exer- 
cise of the power of sale, but a transfer of the legul 
estate by the mortgagees at the request of the mort- 
gagor: it was executed by the mortgagees and pur- 
chaser. eld, firstly, that the mortgagor's heir was 
not entitled to redeem (see also Sreemulmoney Rebee 
v. Goberdhone Bermono, 2 Ind, Jur., N.8., 319); also 
that, on dismissal uf the redemption suit, no terms or 
conditions could be imposed on the defendant, who in 
this case held under the original contract of sale to 
which the mortyavor assented. Held, secondly, that 
even had the contract included (as argued for appel- 
lant) an undertaking to indemnify from liabilities, 
the payments sought to be reimbursed were beyond 
six years, and no fraud was proved; therefore us to 
these the suit was barred. Dovucert v. W18E 

(2 Ind. Jur., N. 8., 280 


208.02 ———_____—_—————_ Conditional 
sale, Surety, Assignment to, from mortgagee.— 
Right of redemplion.—On a mortgage of land with 
® proviso that in default of repayment of the money 
advanced the mortgage should be turned into a gale, 
a third party joined as surety, undertaking to repay 
the amount advanced if the mortgagor made default 
in payment at the stipulated time. Default was 
made and the surety paid the money, and took an 
assignment of the land from the mortgagee. Held 
that the heir uf the mortgagor was entitled to re- 
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MORTGAGE—contiaued, 
8. REDEMPTION—continued. 
(c) Riaut oF REDEMPTION—continued. 
Heir of mortgagor, Right of, to redeem 


—continued. 


claim to hold the Iands as purchaser. GoRAKI 
KanajI ov. Natiu BINAPPAJI . 1 Bom, 185 


210. Assignee of mortgagor, 
Right of, to redeem.— Xazinamah.— Gatkult 
tenure.—Lrtinguishment of equity af redemption.— 
A mortgage-deed of gatkuli land contained a clause 
by which the mortgagor agreed, at the expiration of 
the period for which the mortgage was made, to give 
& razinuinah of the mortgage Innd. In accordance 
with this stipulation the mortgagor gave a razinamah 
to Government by which he gave up all claim to the 
land, which was then granted to the mortgagee, 
Held that the equity of redemption of the mortgagor 
was thereby extinguished. RANKER VALAD AVAJI 
Maui v. Rama Bar kom Manapu Mant 

[6 Bom,, A. C., 365 


211. Puisne mortgagee, Right 
of, to redeem,— Prior mortgagee.—A yuisne mort- 
gagee is entitled to redeem from the prior mortgagee 
who obtains a foreclosure decree in a suit to which 
tlre puisne mortgagee is not made a party or from 
the purchaser in the foreclosure suit; and it is im- 
material whether the puisne mortgage is or is not 
registered, or whether the prior mortgagee at the 
date of the suit had or had not notice of the puisne 
mortguge. The plaintiff charging the defendants 
with collusion sued to eject thein, but the Court found 
he was only a puisne mortgagee, and one of the 
defendants a prior mortgagee. The Court, however, 
allowed the plaintiff to change his case, and in the 
sane suit permitted him to redeem the defendant, 
SANKANA KALANA 0, VIRUPAKSHAPA GANKBHAPA 

(I. L. R., 7 Bom., 146 








212. —————__—_—_————_ Redemption of 
jirst mortgage by further mortyage.—Held that 
a® mortgage contract received as a security for a res 
payment of loan, does not incapacitate the mortgagor 
from any other dealing with the property, except in 
defeasance of the right of the mortgagee. Where 
therefore a zur-i-peshgt lease had beeu granted to 
the defendant for nine years, coutaining a stipulae 
tion that the mortgagor should not alienate or mort. 
gape the land,—JZedd that a second zur-i-peshgi to the 
plaintiff made after the expiration of the nine years’ 
term, for the bond fide purpose of paying off the 
debt due on the first mortgage was not voidable as 
contravening the terins of the first mortgage lease, 


.and the plaintiff was ontitled to sue to redeem the 


first mortgage. Dooxnucuonk Rat v. Hrpayutoor- 
LAH Agra, F. B., 7: Bd. 1874, & 

Sce MAHOMED ZAKAOOLLA v. BANER Persnap 
(1 N. W., Ed, 1873, 185 


SHUEOPAL v. Deen Dyan - 5N.W., 145 


213. ——————- Purchaser of equity of 
redemption, Right of, to redeem, — Usufructus 


deem, and that as against hiv the surety could not | 47y merlyaye Jolluwed by sule,.— kevival of murt- 
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8. REDEMPTION—continued. 


(a) Ricut o¥ REDEMPTION—continued. 


Purchaser of equity of redemption, Right 
of, to redeem—continued. 


gage by cancelment of sale.—Attachment in exe- 
cution of decree.—Z. mortgaged in 1859 certain im- 
moveable property, being joint ancestral property, 
for a term of five years, giving the mortgagee pos- 
session of the mortgaged property. In 1861 Z. sold 
this property to the mortgagee, whereupon the sons 
of Z. sued their father and the mortgagee, purchaser, 
to have the sale set aside as invalid under Hindu law, 
and in August 1864 obtained a decree in the Sudder 
Court setting aside the sale. The mortgagee, pur- 
chaser, remained, however, in possession of the pro- 
perty as mortgagee. In May 1867, Z. having quod 
the mortgagee for possession of the property on, the 
ground that the sale had been set aside as invalid, the 
High Court held that Z. could not be allowed to 
retain the purchase-money and to eject the mort- 
gagec, purchaser, but must be held estopped from 
pleading that the sale was invalid. In November 
1867, one KX. having caused the property to be at- 
tached and advertised f r sale in the execution of a 
decree which he held against Z. and his sons, the 
mortgagee objected to the sale of the property on the 
ground that Z. and his sons had no saleable interest 
in the property. This objection was disallowed by 
the Court executing the decree, and the rights and 
interests of Z. and his sons were sold in the execution 
of the decree, Ky purchasing them. In 1878 A. sued 
as the purchaser of the equity of redemption, for 
the redemption of the mortgage of 1859, Held that 
K. was entitled to redeem the property. Held also, 
that the mortgagee not having contested in a suit 
the order dismissing his objection to the sale of the 
property in execution of A.’s decree, he could not 
deny that X. had purchased the rights and interests 
remnining in the property to Z, and his sons. 
Held also, that the mortgagee had no lien on the 
property in respect of his purchase-money. Held, 
also, that, it being stipulated in the deed of mortgage 
that the mortgagee should pay the mortgagor a 
certain sum annually as “malikana,” and the 
mortgagee not having paid such allowance since the 
date of the sale, the plaintiff was entitled to a deduc- 
tion from the mortgage-money of the sum to which 
such allowance amounted. Basant Rar o, Kanavat 
Lau IL. R., 2 All, 455 


914. Purchaser of property, 
Right of, to redeem.— Suit for ejectment where 
there ts an equitable lien on the property.—In 1848, 
B. L. obtained a decree against &. C. and 2. Z., and 
in 1863 at a sale in execution of that decree the 

laintiffs’ ancestor purchased the property now in 
ispute and took possession. In 1861 one A. R. 
“ gued the representatives of 2. C. on a mortgage. 
bond under which a sum of money was alleged to 
have been secured upon the said property, and 
obtained a decree against the defendants personally 
which did not direct sale of the mortgaged property. 
The plaintiff's ancestor bought the Bh gies with the 
knowledge of the mortgage. K. FR. in 1868, in exe- 
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8. REDEMPTION—continued, 
(2) Rieut oF REDEMPTION—continued. 


Purchaser of property, Right of, to re- 
deem—continued. 


cution, sold the right, title, and interest of her judg- 
ment-debtors in the property to the defendants who 
paid #5,000 as consideration money and obtained 
possession, In a suit to eject the defendants on the 
ground that the latter obtained no title to the pro- 
perty by their purchase,—Held that so far as the 
defendants’ money had gone to pay off the charge 
which K. R. had on the land to that extent they 
were entitled to stand in her shoes as an incum- 
brancer ; and that the suit as far as regards the land 
covered by the mortgage-bond must be taken to be 
a redemption suit and the plaintiff ought not to be 
allowed to recover the property without paying the 
defendants so much as on a proper taking of accounts 
might appear to be due to them. RAMEssuR Pep. 
SHAD NARAIN SINGH v. DOOLEE CHAND 

[19 W. R., 422 


215. ——. Right to redeem sub-ten- 
ures purchased by mortgagee.— Acquisitions 
by mortgagor and mourtgagee.— Semble,—Under the 
English law, which, in so far as it rests on principles 
of equity and good conscience, may properly be applied 
in India, it is recognised as a gencral rule that most 
acquisitions by a mortgagor enure for the benefit of 
the mortgagee ; and, conversely, that many acquisi- 
tions by mortgagee are, in like manner, to be treated 
as accretions to the mortgaged property, or substi- 
tutions for it, and, therefore, subject to redemption, 
But semble,—1t cannot be affirmed that every pur- 
chase, by a mortgagee, of a sub-tenure existing at 
the date of the mortgage, must be taken to have been 
made for the benefit of the mortgagor so as to enhance 
the value of the mortgaged property, and make the 
whole, including the sub-tenure, subject to the right 
of redemption on equitable terms :—e. g., where there 
is a mortgage of a zemindari in Lower Bengal, out of 
which a putni-tenure has been granted, the mortgagee 
in possession might buy the putni with his own funds 
and keep it alive for hig own benefit. An Oudh 
talookdar granted an usufructuary mortgage of a por- 
tion of his talook, in respect of which there existed cer- 
tain subordinate birt tenures. The mortgagee having 
subsequently acquired these birt tenures by purchase, 
did not, as he might have done, keep them alive as 
distinct sub-tenures, but treated them as merged in 
the talook. The mortgagor, many years after, brought 
a suit for redemption, when the question arose, whe- 
ther upon repaying the sum expended by the mort- 
gagee in the purchase of the birts, in addition to the 
amount due on the face of the mortgage-deed, the 
plaintiff was entitled to the possession 4f the estate 
as then enjoyed by the mortgagee ; or whether the 
latter was entitled to retain the birt rights and 
interests purchased by him as an absolute under-pro- 
prietary tenure in subordination to the talookdar, and 
to have a sub-settlement on that basis,— Held that 
the plaintiff on repayment of the original mortgage. 
debt, and on reimbursing the defendant the sum 





| expended in purchasing the birts, was entitled to 
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(a) Riaut oF REDEMPTION—continued. 


Right to redeem sub-tenures purchased 
by mortgagee—continued. 


re-enter on the estate with all the rights and privi- 

leges enjoyed by the latter. KisHenpatr RaM v. 
MomrTaz ALI Kuan 

(i. L. R., 5 Calc, 198: 5 C. L. R., 213 

L. R., 6 I. A., 145 


216. Right where mortgagee 
has purchased equity ofredemption.— Act VI 
of 1855, Construction of.—Sale of leyal and equitable 
rights of judgment-aebtors.—Clause 1, section 1, Act 
V1 of 1855, shows that the statute was designed for 
the benefit of creditors, and that it authorised sale of 
both the legal and equitable rights of judgment- 
debtors. Under this clause, therefore, an equity of 
redemption was a kind of property that might bo 
seized and sold. 4.,a mortgagee who takes from B. 
as security an existing mortgage froin C. to B., stands 
in the same position towards, and is subject to the 
same cquities in respect of, the mortgugor B., who 
has assigned that mortgage to him by way of 
sub-mortgage, as B., himself, a mortgagee, does to 
the original mortgagor C. A mortgayee, at a 
Sheriff’s sale held under a writ of fi. fa. sued out 
by him upon his mortgagor’s bond and warrant to 
confess the mortgaye-debt, purchased his mort- 
gayor’s equity of redemption and obtained a convey- 
anee thereof from the Sheriff under clause 3, section 
1, Act VI of 1855, Held, in a suit by the mortgagor 
against the mortgagee for redemption of the mort- 
gage, that the latter was entitled under that Act to 
hold the mortgaged estate against the mortgagor 
freed from the equities existing im him previous to 
sale and conveyance of his rights and interests under 
the mortgage, ‘TOYLUCKOMOHUN TaGoRrE v, Go- 
BIND CHUNDER SEN 

[1 Ind, Jur., O. 8.,128: 1 Hyde, 289 


217. ——~ Redemption where mort- 
gagee hus partitioned property.— Interference 
with right lo redeem.—A mortyagor’s right to re- 
deem what he has mortgaged is indefeasible, and 
cannot be interfered with by unauthorised acts of 
the mortgayees, e.g., a butwarra entered into by the 
latter. Muzuur Hossein v. Hug Peusnap Roy 

[15 W. R., 353 


218. Omission to execute de- 
cree for redemption in time.—ffect of fresh 
auit for redemption.— Where a decree for redemption 
is obtained, but is not executed within the preseribed 
period for execution, the mortgagee does not, by 
omission of the mortgagor to execute the decree, 
cease to be the mortgayee, but the mortgagor or his 
representative may still maintain a fresh suit for 





redemption, CHaita v. Purum Sooku 
{2 Agra, 256 
219. Alienation by mortgagee 





pending foreclosure suit.— fect of, on right of 
redemption.— Where a mortgagee alienates the 
mortgaged property while the foreclosure suit 
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brought by him is pending, such slienation cannot be 
allowed to stand between the mortgagor and those 
rights to redeem which that suit in its ultimate issue 
may have left open and affirmed to him, MoNsoor 
Aut KwAN 0. OsoopHya Ram Kuan 

(8 W. R., 300 


220. —— Right of purchaser to re- 
deem.—Effect of sale by mortgagor.—Where a 
mortgagor before the oxpiry of the year of grace and 
after sale to a purchaser agreed with the mortgagee 
that of the two villages conditionally mortgaged, one 
should be given to him and a decree of foreclosure 
for the other should be obtained by the mortgagee,— 
Held that such an agreement could not bind the pur- 
chaser or take away his right toredeem. JYRaAM GIR 
vo. Kuisian Kishore Counp . 8 Agra, 807 


221. Clause for conditional 
sale.—Lffect of, on right of redemption,—A clruse 
of conditional sale contained in « inortyage-deed does 
not prevent the redemption of the mortgage. 
KANAYALAL v. PyaraAnal . I, L. R., 7 Bom., 180 


222. ———_——— Settlement with mortga- 
gee.— Effect of, on right of redemption—The mere 
settlement of a reswuined manafee estate with the 
mortgagee does not destroy the mortgagor's right to 
redeem, nor does it necessarily make the holding by 
the mortgagee a holding adverse to the mortgagor's 











right. Oomnrao Bruum v, NIZAMOONNISSA 
[1 Agra, 224 
223. Bar of right of redemp- 








tion.— Foreclosure.— Accounts.—-ln suit. for re- 
demption of a mortgage the Zillah Court declared 
the mortgagors (appellants) entitled to redemption, 
the mortgagees in possession frespondents) having 
fully paid themaclves by receipt of rents and profits, 
In a special appeal, the Sudder Court: reversed the 
Zillah Court’s decision, on the ground that certain 
proceedings, taken by the mortyagees with a view to 
foreclosure, had effectually burred the equity of 
redemption. Held by the Privy Council that the 
Sudder Court ought not to have decided the case on 
the question of foreclosure, because that question, 
though raised upon the pleadings, had not been made 
one of the issues settled in the Court of first mstance, 
where alone evidence could be taken, that the Court 
was wrong in treating the proceedings us an effectual 
bar to the appellant’s right of redemption; and that 
the qnestion of foreclosure ought therefore to be fur- 
ther fully tried upon an issue to be regularly settled. 
Mouwun Lan. Svokun o. GoLock CHuNpER Dorr 
fl W. R., P. C., 18:10 Moore’s I, A. 1 


224. ————-— Condition preventing 
effect of right of redemption.— Onerous con- 
dition in mortgage-deed.—Condition that after 
redemplion the mortgagee should continue in pos- 
session us perpetual tenant not enforceable,—A con- 
dition iu a mortgage, that if the mortgagor redeems 
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the property, the mortgage right should be extin- 
guished, but that the property should for ever remain 
in tho possession of the mortgagee on his paying a 
fixed rent, is a condition which cannot be enforced in 
a Court of Equity, MAanomep Muse v. JIJIBHAI 
Bua@van. ‘ . LL.B, 9 Bom, 524 


(5) R&DEMPTION OF PORTION OF PROPERTY. 


225. —— Division of liability under 
mortgage.—Where moncy is advanced on a mort- 
gage-debt the ability cannot be divided. Musrep- 
OONIssa v. Dinpan Hossein . 14 W. R., 216 


226. — Right to redeem share: of 
property where part has been sold for 
arrears of revenue.—A mortgagor cannot redeem 
a share of the mortyayed property. This rule is not 
affuctud by the sale of part of the mortgaged lands 


for arrears of revenue, l’asitim ov. AUJEET SINGH 
[W. R., 1864, 217 


Ram BaLvg Sinau v. Ram Loup Voss 
[21 W. R., 428 


227. Payment of proportionate 
amount of debt.— ight to retain property till 
whole is paid.—A aur-i-peshyidar is entitled to re- 
tain the whole property pledged to him until the 
whole debt has been paid to him. It is optional with 
him to relinquish any portion either on receiving a 
proportionate amount of what is due to him or other- 
wise, HUREEIUR SINGH v. DAnER SAHOY 

([W. R., 1864, 260 


228, —— Redemption of separate 
share.— Right to retain possession till whole debt 
paid.—A mortgagee is entitled to hold possession till 
tho mortynge-debt is fully pnid, and no person re- 
presenting the original mortgagor, and claiming any 
portion of the mortgayed property, ean suc to redeem 
his separate share, without proof of the satisfaction of 
thoentiredebt. RAZKKOODDEEN v. JUUBBOO SINGH 

[W. R., 1864, 75 


229. Redemption of 
whole estate by one of several mortgagors.— Mortyage- 
debts are indivisible oxcept where there is a distinct 
notice on the face of the mortgage-deed of the 
separate sharos of the mortgagors. One co-mort- 
gagor or his representative may redeem the entire 
estate, if joint and undivided, by payment of the whole 
of the mortgage-money, Ram Kuisto MANJUKE tv. 
AMEEROONISSA B1DEB . TW.R,, 314 


Aut Rezd v. TARASOONDEREE . 3 W.R., 150 


- 230. Payment of pro- 
portionate part of debt.—Whcre moneys were ad- 
vanced to several mortgagors, who owned the mort- 
gaged land in certain defined shares, and the mort- 
gagoe by purchasing the interest of some of the mort- 


gagore in such land broke up the joiut security, the 
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remaining mortgagors were held to be entitled to 
redcem on payment of a just proportion of the moneys 
advanced, Kgrsrge v. Seta RosHun LAL 

(2 N. W., 4 


231, Payment of 
proportionate part of debt.—The mortgagors in a 
joint mortgage transaction are jointly liable to the 
mortgagees for the whole of the mortgage-debt, and 
some out of the number cannot bring a suit to redeem 
their own shares of the mortgaged property by pay- 
inent of a proportional amount of the mortgage-debt. 
Satia Ram Sincu v. BakuN Rar . 4N. W., 92 


232, Suit to redeem 
land in possession of co-owner of equity of redemption. 
— Where a mortgagee in possession acquires a right to 
a share in the property mortgaged, he cannot be com- 
pelled to surrender the mortgaged property on pay- 
mont of the debt, or any part of it on payment of a 
proportionate amount of the debt, until the mortgagor 
has, by a proper suit for partition, ascertained defi- 
nitely the shares of the co-owners. MARAKAR AKATH 
KONDARAKAYIL Mamo v. PunsaPaTatu Kutru 

[I. L. R., 6 Mad., 61 


233. Purchase of 
equity of redemption of part of property by one of 
several mortgagees.— Right of redemption of pur- 
chaser of another part.—Whiero one of several mort- 
gagees has purchased the equity of redemption as to 
a part of the mortgaged property, the purchaser of 
another part is not thereby entitled to redeem, unless 
he discharges the whole mortgaye-debt. Sonya San 
v. INDERJEET ‘ : ; .- SN, W., 148 


234. Purchaser of 
estate jointly and separately mortgaged by co-sharers. 
—The purchaser of a share in an estate which had been 
jointly mortgaged by the several shareholders, and 
subsequently further charged by all by decds to 
which one or more were parties, sued for the redemp- 
tion of the whole estate by payment of the original 
mortgage-debt, Held that representing the whole 
of the co-sharers, he must, if he desired to redeem, 
discharge all the debts with which they had jointly 
or severally charged the property. Buua@wan Dass 
v. MAHOMED JAFER. ; . 4N.W,, 161 


235. ———————— sO arehase by 
mortyagee of @ share in mortgaged properly.— Re- 
demption of mortgage.—W here all the proprietors of 
an estate joined in mortgaging it, and the mortgages 
subsequently purchased the share in such, estate of 
one of the mortgagors, thereby breaking the joint 
character of the mortgage, and one of the mort- 
gagors sued to redeem his own share and also the 
share of B., another of the mortgagors,— Held that 
he was entitled to redeem his own share, but he could 
not redeem B.’s share against the will of the mort- 
gage, Kugzay Ma vo. Puran MAL 

LL. R., 23 AIL, 565 
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236. Purchase by 
one of several mortgagees of a portion of the mort- 
gaged property.— Redemption by one of the mort- 
gagors of his own share.—The fact that one of 
several mortgagees has acquired the equity of re- 
demption of the share of one of the mortgagors in 
the mortgaged property does not give another of the 
mortgagors the right to redeem his share in the 
mortgaged property. Sobha Shah v. Inderjeet, 5 
N. W., 148, distinguished. Awray Mal v. Puran 
Mal, 1. L. B., 2 All, 565, and Agimat Ali Khan v, 
Jawahir Singh, 13 Moore’s I. A., 404, referred to. 
Maura Rar v. Sant Lat . 1.L. R., 5 AlL, 276 


237. Usufructuary 
mortgage.—Satisfaction of mortgage-debt from usu- 
Sruct.—Sutt for whole mortgaged property by some 
of several mortgagors.—1n a suit by some of several 
co-mortgagors to redeem the entire property mort- 
gaged, on the ground that the mortgage-debt had 
been satisfied out of the usufruct,—Held that the 
plaintiffs could only claim their own shares, and the 
Court of first instance should determine the extent 
of the shares after making the other co-mortgagors 











partios. Fakin Bakusa o. SADAT ALI 
I, L. B., 7 AlL, 376 
238. ~ Destruction of 


indivisible character of property.— Where the equity 
of redemption of different plots of lund in the posses- 
sion of a usufructuary mortgageo under one entire 
contract lias been sold to two different persons and 
the mortgagee has abandoned his possession of one 
plot, and taken a lease from the purchaser of that 
plot, and thereby destroyed the indivisibility of the 
original contract, the purchaser of the other plot is 
entitled to redeem his land on payment of a propor- 
tionate amount of the mortyage-debt, MARANA 
AMMANNA v. PENDYALA PERUBOTULU 

(LL. R., 3 Mad., 280 


238. Redemption of whole pro- 
perty by owner of portion.— Proportional con- 
tribution.—The owner of 8 part of the oquity of 
redemption can redeem the whole property mort- 
gaged from the mortgagee after paying the whole of 
the money due on the mortgage, and has a lien on 
the share of the co-owner for the proportional con- 
tribution of that share to the sum expended in 
redemption, and this right or interest is as capable 
of transfer as the aggregate group of interests called 
the ownership. JB. in one transaction mortgaged 
two fields (Nos. 20 and 22) to J. On the 16th 
January 1869, in execution of a decree againat B., 
his interest in one of them (No. 22) was sold, and 
R. became the purchaser. &., however, did not take 
possession. On the 25th April 1877, 8. paid off J.’s 
mortgage with money borrowed from the defendant 
V., to whom B. again mortgaged the two fields as 
security. 2. died, leaving a son A., whose interest 
in field No. 22 was conveyed by his grandfather (2.’s 
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father) to the plaintiff. 4. was not a party to the 
conveyance, but attested it with an expression of 
assent. ‘The plaintiff now sued the defendant V. to 
eject him from No. 22. Held that the defendant 
F, had a lien on No. 22, and that the plaintiff could 
not se him without paying him the amount of 
such lien. When &. purchased No. 22 he and 2. 
stood in equal positions towards the mortgagee J. 
J. might enforce his rights under the mortgage 
against both together, or against cither of the two, 
leaving that one, if forced to pny the whole sum, to 
recover the proper rateable contribution froin’ the 
other, On tho other hand, 2. might redeem the 
whole and seek contribution from #., or B. might 
redeem the whole and seek contribution from 2. 
Whichever of the two redeemed, he would have a 
lien on the share of the other for the proportional 
contribution of that share to the sum expended in 
redemption, #. did, in fact, redeem the mortgage 
to J., and thereupon hecame entitled to a lien on &.’8 
sharo of the property, oz. field No, 22. He then 
mortgaged his whole interest to the defendant V., 
including his lien on No, 22. 2, who had not: yet 
obtained possession of No, 22, was entitled to get it 
only on paying off the amount of the lien which 
had passed to the defendant ( Viruan NILKANTHL 
PINJALE v. VISHVASRAV BIN BAPUJIRAV 

[I. L. R., 8 Bom., 497 


240. Purchaser of 
equity of redemption of part of an estate.--The pur- 
chaser of the equity of redemption of part of an 
estate under inortgage is entitled to redeem the 
whole of the inortyaped estate if the mortgagee in- 
sists on his right to have it go releemed., When the 
former elects to pay the entire mortgage-debt, he 
puts himself in the place of the mortgagee redeemed, 
and acquires u right to treat the original mortgagor 
as his mortyayor, wid to hold that portion of the 
estate in which he would have uo intercat but for 
the payment as a security for any surplus payment 
he may have made, AsANBAB RAVUTHAN 9, VAMA- 
Na Rav . ; ‘ - LL. R., 2 Mad., 233 


— Mortgage of 
property owned by co-sharers,— Subsequent severance 
of interests.— Suit by one co-sharer to redeem more 
than his share.—Time of taking vbjection.—In 1805 
a two annus share in certain property held by ea. 
sharers was mortgayed to the defendant. The mort- 
gage was effected by the mortgagor as inanager of all 
the co-sharers in union. In 1848 one of the eo- 
sharers redecined his share of two pres in the mort- 
gaged property, and a further share of two pies 
therein was redeemed by a second co-sharer in 1867. 
The plaintiff was udmittedly the owner of another 
two pies share; but. he now sued the defendant to re- 
deem the whole of the property still anredeemed,—efz., 
a one anna eight pies share of the original mortgage. 
The defendant objected that the plaintiff could only 
a 
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redeem his own two pies share, which had become 
separated from the rest. The plaintiff denicd that 
the estate had been divided, Held that the plaintiff’s 
claim being to redeem all that remained of the estate 
in the mortgagee’s possession, the suit could not be 
maintained, unless all the other persons interested in 
the equity of redemption were before the Court either 
as co-plaintiffs or as defendants. Without their 
presence the suit could not be properly disposed of, 
and the excuse, that the defendant did not take 
objection at the right time, had, under such circum- 
stances, no validity, As owner of a two pies share, 
which by consent of all interested had become an 
estato wholly separated from the other parts of the 
original aggregate, the plaintiff would have been 
bound to set forth the transactions on which his 
right rested. Raguo SALVI ». BALKRISHNA SAKHA- 
RAM , : ; I. L. R., 9 Bom., 128 


242. P:-rtialredemption.— Beng. 
Reg. 1 of 1798, s.6.—Where the contract between a 
mortgagor and a mortgagee provides for the payment 
of the principal suin on a specified date, and for the 
payment in the meantime of interest thereon, the 
mortgagor cannot have a partial redemption of the pro- 
perty under Regulation I of 1708 which was not in- 
tended (section 5) to alter the terms of a contract 
settled between the parties except as regards illegal 
interest. Should the mortgagee consent to allow the 
principal sum, or part of it, to be paid off before 
the time fixed, he would be entitled, when agreeing to 
this, to make the payment of interest a condition of 
such redemption. BuRNO Moyer Dosske , Br- 
NODS MOHINEE CHOWDHRAIN . 20 W.R., 887 


243. ——_____-—___—_- Property re- 
deemable on payment of two separate amounts.— 
Where a certain quantity of land was the subject of 
ono 2ur-i-peshgi mortgage redeemable on payment of 
R225 to A. and R275 to M., the mortgagees taking 
possossion in moieties, it was held that the mortgagor 
could not recover any portion of the land until he 
had paid up all the money due upon the mortgage,— 
eg., vs long as he had not paid up the amount due 
to M., he could not claim even the land allotted to 
K., whose portion had been liquidated. Laam ALr 9, 
OvuGRaH SINGH. . ‘ 22 W. R., 262 


244. Purchase of 
portion of equity of redemption by mortgagees.— 
Apportionment of mortgage-debt,—The pluintiffs in 
this suit were purchasers of the equity of redemption 
in a portion of certain mortgaged premises which 
were sold in lots, and they brought this suit against 
the mortgagees, who were also purchasers of the 
equity of redemption of several of the lots. They 
made the purchasers of the other lota parties to the 
suit, and sought to redeem their own portion of the 
estate and to recover possession of their own portion 
and the portion purchased by the purchasers other 
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than the mortgagees, on payment into Court of a sum 
sufficient to cover the proportion of the mortgage- 
debt attributable to the said parcels. ‘The mode of 
applying the whole of the mortgage-debt between the 
different mouzahs of the mortgaged estate in such a 
case pointed out. Azimut (AgimuT) ALI KHAN ». 
JOWAHIE SINGH 

[14 W.R., P. C., 17:18 Moore’s I, A., 404 


BEkon Sinau v. DEEN Dyat Lau. 
[24 W. R., 47 


245. Mortgage of one 
estate consisting of several villages.— Purchase by 
mortgagee of part of equity of redemption.— Where 
sixteen villages were included in one mortgage and 
the equity of redemption in one village was sold to 
the plaintiffs,— eld that they were entitled to sue 
the mortgagee, who had purchased the equity of re- 
deimption in twelve of the villages, for redemption of 
their own and three cther villages; a previous suit 
for redemption of their one village having been dis- 
missed on the objection of the mortgagee that they 
were not entitled to sue to redeem their one village 
alone. AUMED ALI KUAN 0, JAWanIR SINGH 

[1 Agra, 3 


246, ——___——__—__—____ Purchase of 
equily of redemption of part of village.—The entire 
village was mortgaged to the defendants, who subse- 
quently obtained by purchase the equity of redemp- 
tion as to a portion of it. The equity of redemption 
in another portion was sold to two other persons 
jointly, one of whom (the plaintiff) claimed to re- 
present by purchase, the other by descent. The 
plaintiff having sued to redeem the whole share, the 
defendants questioned the validity of the sale to the 
persons through whom the plaintiff claimed, and im- 
pugned the plaintiff’s right as heir. Held that the 
mortyagees, who, on the occasion of the sale im- 
pugned, had sued to establish their claim to pre- 
emption, were not now entitled to question the sale ; 
and, secondly, inasinuch as the estate, or the portion 
of it held by the persons whom the plaintiff claimed 
to represent, was u joint estate, the plaintiff having 
established his right to one moiety by purchase, was 
entitled to redeem the whole, whether his title to the 
other moiety by hcirship was proved or not. BITHAL 
Natu vo. Toouske Ram, ° 1 Agra, 125 


247, Purchase of 
portion of equity of redemption.—The equity of 
redemption in two mouzahs (the mortgage being 
joint) was sold in satisfaction of a decree by a third 
party, and purchased partly by plaintiff and partly 
by the mortgagee himself. Hedd, on plaintiff’s claim 
for redemption of the part of the mortgaged property 
purchased by him, that under such circumstances the 
whole burden of the mortgage-debt could not be 
thrown on a portion of the equity of redemption, and 
the plaintiff would be entitled to redeem the portion 








( 5969 ) 


MORTGAGE—continued. 
8. REDEM PTION—continued. 


(5) RaepEMPTION OF PORTION OF PROPERTY 
—conrtinued. 


Partial redemption—continued. 


of the property purchased by him on payment, not of 
the whole, but of such portion of the debt as was pro- 
portionate to the relative value of the mortgaged 
properties. MAHTAs SINGH v. MisRKE LALL 

{2 Agra, 88 


248, Purchase of 
portion of equily of redemption.—An entire mouzah 
had been mortgaged by way of usufructuary mort- 
xage. The plaintiff subsequently purchased a four 
annag share from the heirs of some of the mortgagors, 
and sued for possession of his purchased share on the 
averment that the whole of the mortgage-debt and 
interest had been sutistied. Z7e/d that be was not 
precluded from suing on the ground that he claimed 
only a portion of the mortgaged property, LALLA 
DaseE PéEusuad v. BEHAREE LALL . 3 Agra, 33 


249. ——___—__—__—________—_—_ Surts heard to- 
gether brought by co-sharers of whole estate.—A. 
granted a zur-i-peshgi lease of certain lands to the 
defendants for a fixed term of years, which was to 
continue after the expiry of the term 80 long as the 
money advanced remained unpaid. Shortly after- 
wards 4. evicted the defendants, and sold the land to 
C. and D. in the proportion of twelve annas and 
four annas. The defendants sued all the three, and 
obtained a decree for possession and mesne profits. 
They never got back possession, but recovered the 
mesne profits from 4, On the expiry of the term of 
the lease, C. and D. each brought a suit to redeem 
his own share of the estate after payment into Court 
of the money advanced, in amounts proportionate to 
the shure of the land purchased by exch. The two 
suits were heard together. eld, they were entitled 
to redeem. WUZUKOONNESSA v, SAEKEDUN. JoY- 
MUNGCL SINGH 0. SAEEDUN 


[B. L. R., Sup. VoL, 613: 6 W. R., 240 


250. ——_—_—______—_ —————_ Deposit of pro- 
portionate share of debt.—Purchase of portion of 
equity af redemption by mortgagee.— R. mortgaged 
to N, certain property, of which N. caused a moiety 
to be sold in execution of a money-decree against Z., 
and himself became the purchaser, The moiety was 
sold subject to N.’s mortgage in satisfaction of an- 
other decree, and purchased by ZL. N., in exercise of 
his rights as mortgagee, attached and proceeded to 
sell the share of Z. in the portion purchased by him; 
and Z. thereupon, with a view to stuy the sale, de- 
posited an amount proportionate to the share beld b 
him. The sale, however, was allowed to procec 
Held, in a suit brought by Z. against NV. to set aside 
the sale, he waa entitled to a decree. NatTHoo 
Sauoo vo. Laan AMEER CHAND 

(15 B. L. R., 303: 24 W. B., 24 


251. Equity of re- 
demption, Attachment of.— Payment of proportion. 
ate share of mortgage-debt.—A., the holder of a 
decree upon a mortgage-bond, attached in execution 


lil 
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8 one-third share of 5 certain mouzah, one of seven- 
teen mouzahs included in the mortgage, and the 
equity of redemption in which oneethird share had 
been purchased by B. Held that although, as laid 
down in Azimut Ali Khan v. Jowahir Sing, 18 
Moore's I, A., 404, B. would have been at liberty to 
insist that his one-third share should be burthened 
with no more than a proportionate amount of the 
original mortgage-debt, and might claim to redeem 
such share upon payment of that quota, yet, as ho 
had not shown what that proportion was, nor paid it 
into Court, that 4. under the circumstances was en- 
titled to enforce his attachment, Hirpy Narain 


0. ALLAOULLAH 
(LL. B., 4 Calo, 72; 2 C. L. R., 580 


252, ——_—_—_ Contribution.— 
Suit for redemption of share of property sold in 
erecution of decree for murtgage-debt.__M., B., und 
N. held mouzah D. in equal one-third shares, and 34 
also held a share in mouzeh A. On the 8rd Janu. 
ary 1863, M.and B. mortgaged their shares in mouzah 
D. to L. to secure a loan of certain moneys, On the 
16th March 1870, A4., B., and N. mortgaged mouzah 
D. to B. to seeure a loan of R600, und on the same 
day, by a separate deed, they mortgaged mouzah )., 
and 4. mortgaged his share in mouzah A. to 22, to 
secure # loan of R1,600. On the 8th December 
1875, Z. obtained a deerce for the sale of the shares 
of M, and B. in mouzah D. for the satisfaction of the 
mortgage-debt duc to her, On the 18th April 1876, 
RX. obtained a decree for the realisation of the mort. 
Kage-debts due to him by the sale of mouzah D, and 
M.’s share in mouzah A, On the 23rd October 1876, 
the shares of M. and ZB. in mouzah D. were sold in 
execution of Z.’s decree, and were purchased by 4. A 
portion of the purchase- money was applied to satisfy 
Ls decree, and the balance of it: was deposited in 
Court. Instead of applying to the Court to pay him 





this balance im execution of his decree dated the 


18th April 1876, 2. attached and obtained payment 


‘ of such balance in execution of a decree fo, money 


which he held against AZ and B. On the 20th June 
1877, R., in execution of his decree dated the 18th 
April 1876, brought to sale Ns one-third share in 
mouzah D. and became its purchaser, On the 20th 
July 1877, #., in execution of a decree for money 
against M., brought to sale his shure in mouzah A, 
aud became its purchaser. Jfe/d, in @ suit by N, 
szainst 2. in which he claimed that the sum due b 

him under the two mortyages dated the 15th Marc 

1870, und the decrce dated the 16th April 1876, 
might be ascertained, and that, on payment of the 
amount 60 ascertained, the sale of his one-third share 
in mouzah D. might be set aside, and such share de- 
clared redceined. Jfeld that the sale of N.’s share 
in mouzab 1). could not be set aside. Held, also, that 
if it were shown that the sum realised by the sale of 
his one-third share in mouzah D, exceeded the propor- 
tionate share of his liability on the two mortgages, 
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he was entitled to recover one moiety of such excess 
as a contribution from mouzah A. As it appeared 
that there was such an excess, the Court gave WV. a 
decree for a moiety of such excess, together with in- 
terest on the same from the date of the sale of N.’s 
share at the rate of 12 per cent. per mensem; and 
further directed that, if such moicty, together with 
interest, were not paid within a certain fixed period, 
N. would be at liberty to recover it by the sale of the 
share in mouzah A., or 80 much thereof as might 
be necessnry to gatisfy the debt. Baagrraty ov. 
NavBat SINGH : . LLB. 2 All, 116 


253. Sale of equity 
of redemption of two parcels.—Second mortgage of 
six parcels and redemption of one by mortgagor. — 
Lransfer of Property Act, 8s. 60.—Redemptiun by 
purchaser of two parcels on payment of proportion- 
ale amount of debt decreed.—\n 1873 &. mortgaged 
to §, seven parcels of land (items 1—7) for R300. 
In 1880 M. purchased 2.’s rights in items 1 and 2. 
Jn 188L R. redeemed item 5 on payment of R30, 
and executed a second iortgage of the rest to §. for 
R200. Meld that WM. was entitled to redeem items 
1 and 2 on payment of a proportionate amount of 
the first mortgage debt, SUBRAMANYAN o. MAN- 
DAYAN , ; ‘ . OLR. 9 Mad, 453 


264. Purchase by 
third parties of mortgagee’s interest in portions of 
mortgaged property.—Redempliom and apportion- 
menl of liability of purchasers for the mortgage 
charge.—Joinder of parties.— Mortgage account.— 
Form of decree.—Purchasers of the right, title, and 
interest of a mortgagor in certain portions of the 
mortgaged property, sold in execution of a prior 
decree against the mortgagor, were added as co- 
defendants in a mortgagee’s suit against the mort. 
gagor for foreclosure on failure to redeem. As 
against these purchasers the suit was dismissed with 
costs, on the ground that their claims to portions of 
the mortguged property, under titles prior to, and 
independent of, the mortgagee’s title, could not be 
decided therein. A decree was then made against 
the mortgagor, and on his subsequent failure to 
redcom or to pay the debt, his equity of redemption 
was sold, and was bought by the mortgagee. In a 
suit brought by the mortgagee against the represent- 
atives of one of the said purchasers, who refused 
to deliver possession of the portion,—Held that 
(a), as this purchaser had disclaimed the right to 
redeem the portion, and had alleged a paramount 
title, causing the disinissal of the suit as against 
him, he, and those claiming under him, were pre- 
cluded from afterwards claiming fo redeem; and 
(4), the proportion of mortgage charge for which 
he was liable could not be apportioned by the 
taking an account as between him and the mort- 
gagee alone, in the absence of the purchasers of the 
ather portions, Astmut Ali Khan v. Jowahir Singh, 
13 Moore's I, A., 404, referred to. A deerce which 
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ordered that the defendants, without any account 
being taken at all, should retain possession of the 
portion purchased as above stated, clear of the 
proportion of mortgage-debt chargeable thereon, on 
payment to the mortgagee of the sum for which 
he had bought the equity of redemption, was held to 
be incorrect, and was accordingly reversed, Nrna- 
KANT BANERJI v. SURESH CHANDRA MULLICK 

[I. L. R., 12 Calc, 414: L. R., 12 1. A. 171 


255. Right of one 
of several joint mortgagors to redeem the whole 
estate.— Parties to a redemption suit.—In the case 
of joint-family property, which, though held in 
certain shares by the several coparceners, is mort- 
gaged as a whole and redeemable upon payment of 
the entire sum, each and every one of the mnortgagors 
has a right to redeem the whole estate, seeking his 
contribution from the rest, The rule is the same as 
regards any persons, other than the original mort- 
gagors, who have acquired any interest in the lands 
mortgaged by the operation of law, or otherwise 
in privity of title. The plaintiffs sued to redeem 
a sixteen pies takshim of the khoti village of Shirbe, 
which had becn jointly mortgaged by S., the owner 
of one-half share of the takshim, aud Z., the eldest 
of the four sons of P., the owner of the remaining 
half share. The plaintiffs were the owners, by pur- 
chase at two Court sales, of the equity of redemption 
of two out of the eight pies share belonging to S., 
and of one quarter of the eight pies share belong- 
ing to P. One of these sales was in execution 
of a decree against 2#., the eldest of the fivo 
sons of S., and the other in execution of a decree 
against H. After the institution of the suit, the 
defendants purchased privately the shares in the 
equity of redemption belonging to Bala, the fifth 
son of §., and to Saya and Devji, two of the sons of 
Baba, the fourth son of §. Under these sales, they 
claimed to be owners of a four pies share in the 
tukshim. Pending the appeal in the District Court, 
the defendants allowed Z£., the grandson of P., to 
redeem a two pies share, and L.’s brother, 2&., to 
redeem a pie share. Held that, as the sixteen 
pies takshim of the khoti village, though held in 
certain shares by the original mortgagors, was un- 
divided family property, which was mortgaged as a 
whole and for an entire sum, the plaintiffs, as owners 
by purchase of a part of the equity of redemption, 
had a right to redeem the whole of the sixteen pies 
takshim; and this right could not be affected by 
the conduct of the defendants post litem motam, 
either by their purchase of a share in the equity 
of redemption pending the suit, or by the partial 
redemption allowed by them pending the appeal. 
Held, also, that the defendants had no power to 
permit partial redemption, as before partition none 
of the co-sharers could redeem any particular share. 
Nako Hani BRAVE ¢. VITHALBHAT 

[1. L. R. 10 Bom., 648 
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SAKHARAM NARAYAN v, GoPAL LAKSHUMAN 
(I. L. R., 10 Bom., 656, note 


AIKMAN Davpku4aNn v. MaAnoMADEHAN SuamM- 
SHERKHAN DESMUKH 
(I. i. R., 10 Bom., 658, note 


256. Sale by mort- 
gagor of part of mortgaged property pending re- 
demption suit.—Sale by mortgagor of rest of mort- 
gaged property after decree for redemption.—Ap- 
plication by purchasers for execution of decree.— 
Subsequent suit for redemption by one purchaser,— 
Sale pendente lite.~—One M. sued the defendant R. 
for partition. ‘The defendant pleaded a prior parti- 
tion, und alleged that the property which Mf. now 
sued to recover had been mortgaged by M. to him 
(the defendant), Pending the suit, 3f sold to the 
plaintiff a portion of the property claimed froin the 
defendant. Subsequently to this sale a decree was 
passed in the suit, by which it was declared that the 
mortgage alleged by the defendant had been proved, 
and that 4. should redeem within six months from 
the date of the decree. Subsequently to this decree, 
—viz., on 25th November 1879, —Af. sold the remain- 
der of the mortgaged property to one H. 8 The two 
purchasers (viz., the plaintiff and H. S.) then made 
a joint application for execution of the deerce for re- 
demption. The Subordinate Judge held, as to the 
plaintiff, that the plaintiff having purchased pendente 
lite, and having become 4.’s assignee prior to the 
decree, was not entitled to come in under section 232 
of the Civil Procedure Code (Act X of 1877) to get 
the decree enforced ; and on 6th March 1880 an order 
was made that H. &. should redeem the whole pro- 
perty on payment of R100 and costs. MH. S. subse- 
quently sold his interest to the mortgagee, R, In 
1880 the plaintiff brought the present suit for redemp- 
tion against M. (the mortgagor) and the defendant 
R. (the mortgagee), alleging (inter alia) that M., 
having sold the property, had not sought to execute 
the former decree for redemption. The defendant 2, 
in his written statement alleged that the sale by #. 
to the plaintiff was fraudulent; that the plaintiff as 
purchaser from M. had not applied to be made a party 
to the former suit; that M. having failed to redeein 
as ordered by the said decree within the period speci- 
fied, neither he nor the plaintiff was now entitled to 
sue. Held that the pluintiff’s suit was unsustuin- 
able. By the sale to the plaintiff the rights of ¥. 
came to the plaintiff subject to the result of the suit 
then pendiug in which he did not choose to get him- 
self made a co-plaintiff. When the decree was paas- 
ed it was only through a right derived from M. that 
the plaintiff could have a locus standi in the further 

edings, and he applied for execution as assignee, 
and, therefore, as representative of 4. under section 
244 of the Code of Civil Procedure (X pf 1877). As 
such representative he might have appealed, but did 
not, against the order of the 6th March 1880, passed 
ov the application made by him jointly with 77. 4. 
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He haf this right of appeal as representative of H, 
but he could not bring a fresh suit. If he was not a 
representative of M., then he was a stranger to the 
proceedings under the decree ; and as M. took no steps 
to fulfil the decree, the right to redeem was fore- 
closed in six months from the date ‘of the decroe,—#é., 
in May 1881. The plaintiff could not, by any step, 
prevent the right of the defendant as mortgagee 
aguinst M. from growing and perfecting itself during 
the six months allowed for redemption, RAMOHAN. 
DRA KOLATKAR v. MANADAJI KOLATKAR 

[ i. L. R., 9 Bom., 141 


257, ———_——_—_—_—_- Right to redeem 
share coming to person by inheritance. The plaintiff 
recognised the validity of a mortgage for a term of 
twenty years of her deceased father’s estate made in 
1854 by her two brothers, nor did she dispute the sale 
in 1863, after the death of the brothers, of the estate 
to the mortgagees by M., her mother, describing her. 
self as sole owner, as 0 transfer of AL,’s rights. She 
claimed to have a right to redeem from the mortgage 
in 1854, in due course of time, the share in the estate 
which devolved upon her by right of inheritance from 
her father and brothers, the sale-deed of 1863 not. 
withstanding. The purchase-noney under the sale- 
deed represented personal debts of Af. and ., one of 
the brothers. The plaintiff did not claim as an heir of 
M., whose death was not known for certain. Af, did 
not profess in the sale-deed to be acting for her 
daughter either as guardian or as one of N's heirs 
managing for thein all. The plaintiff was apparent. 
ly not a minor at the time, and AZ, was not an heir 
of N., being his step-mother, Under Mahomedan law 
she eould not. have disposed of her daughter's proper- 
ty as her guardian, and not being one of N.’s heirs 
she could not deal with his estate on behalf of his 
real heirs. At the time of sale half the mortgage 
term had not expired, the inortgage-debt was not 
claimable at the time, and the sale with a view to its 
liquidation waa unnecessary. Under these circum- 
stances the plaintiff's claim was decreed, IMAMAN 9. 


Latta BuwsH . , , . TN. W.,, 843 


(c) REDEMPTION OTHERWISE THAN ON FXPIRY OF 
TRUM. 

258. Redemption after expiry 
of time.— Mortgage becuming absolute on default 
of redemption.— Security for repayment af loan.— 
Where aninstrument of mortgage, though in terms it 
trausfers an estate on failure to repay the mortgage- 
money on a fixed day, yet appears clearly to have 
been entered into by the parties for securing repayment 
of a loan, the mortgagor, making the security subser- 
vient for the purpose for which it was created, may 
in equity and good conscience redeem the property by 
paying off the principal debt and interest, though the 
stipulated time fur payment has been allowed to pass 
hy. BaMs BIN TUKARAM 0. CHINTO SaKHARAM 

[1 Bom. 1£9 
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MUHAMMAD VALAD ABDUL MULNA ov. IBRAHIM 
VALAD Hasan : . 8 Bom.,, A. C., 160 


250. Conditional sale. 
— Dhrislabandhaka.—A dhrislabandhaka, or Hindu 
instrument by which visible property is mort- 
gaged, which names a time for payment of the 
money borrowed, and stipulates that on default the 
mortgagee shall be put into exclusive possession and 
enjoyment of the property, will not be treated strict- 
ly as a conditional sale, even though the instrument 
expressly provides that on default the transaction 
shall be dcemed an outright sale ; and ina suit by the 
mortgagee for possession, the Court, in decreeing the 
right thereto, will give the mortgagor a day for 





redecming. VENKATA REDDI v, PARVATI AMMAL 
{1 Mad, 460 
260. Mortgage for 





fixed term.—R. mortgaged certain land to 4. in 1844, 
stipulating thatif he (&.) failed to pay a moiety of 
tho mortgage-moncy wv thin three years or wholly 
redeem within five years from the date of the mort- 
gage, the property mortgaged should be considered as 
sold to A, The property remained in the possession of 
R. till 1847, at the end of which he gave it into the 

ossession of A., &. then believing that he had there- 
by lost. all right to the property. Subsequently to 
1847 the property changed hands. The absolute right 
was first sold in 1855, and then on two occasions in 
1862. At this time 2. did not raise any objection 
to the property being sold, although he was fully 
aware of the fact. AR. had also admitted, in a suit 
brought against him in 1850 by 4., that he had sold 
the land to 4. Ina suit brought by 2. against 4. 
in 1867 to redeem the mortgaged property,—Held 
(following the decision in Ramji bin Tukaram vy. 
Chinto Sakharam, 1 Bom., 199) that R. was entitled 
to redvem the property. RAMSHET BACHASHET v. 
PANDHARINATH , ‘ . 8 Bom., A. C., 386 


See Krisnnasi alias BabasI KESHAY v, Raval 
SADASHIV ; : ; . 9 Bom., 79 


261. ————— Gahan lahan 
clause.—Since the decision of the case of Ramje bin 
Tukaram v. Chinto Sakharam, 1 Bom., 199, it has 
been the practice of the High Court on its appellate 
side and of the inferior Courts in the Bombay Presi- 
dency to treat “‘ gahan lahan”’ mortgages (mortgages 
containing a proviso that if not redeemed within 
a certain fixed time they will be considered as con- 
verted into absolute salos) as redeemable, notwith- 
atanding that such fixed time has expired. Such 
practice has proved beneficial and should be adhered 
to. Ramji bin Takaram v. Chinto Sakharam, 1 Bom., 
199, and the cases decided in accordance with it, re- 
ferred to and followed. SHANKABBHAI GULARBHATI 
e. Kassipual VITHALBHALI ‘ . 9 Bom., 69 
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262, ——_—_—— Conditional sale. 
—A mortgagor stipulated by an instrument in writing 
that if he failed to repay the sum lent on mortgage 
within three years, the property mortgaged was to 
be held an absolute sale. Held that the mortgagor 
was entitled to redeem although the amount lent 
had not been repaid within three years. NALLANA 
GAUNDAN v. PALANI GAUNDAN . 3 Mad., 420 


263. ———  Usufructuary 
mortgage.—The plaintiff executed an usufructuary 
mortgage of certain land for a term of twenty-two 
years to the first defendant, for the considerations 
stuted ina written instrument of mortgage, dated the 
2lst of January 1863. The mortgage instrument 
contained a stipulation that possession should be given 
to the plaintiff upon his paying the principal and 
interest due to the first defendant within two months 
from the date of the execution. Held that the plaintiff 
was entitled to redeem although the amount of prin- 
cipal aud interest had not been paid or tendered 
within two months, DoRapPa v, KUNDIKURI MAt- 
LIKARJUNUDU i : . 8 Mad, 368 


264. English law.— 
Construction.—The decisions of the Sudder Court at 
Madras carried the doctrine of relief after the time 
named in the conveyance so far as to say that 
wherever the security for money is an object of the 
transaction, no sale can become absolute. The High 
Court have followed the English rule and have held 
the question one of construction—admitting, however, 
for the purpose of the construction, other documents 
and oral evidence. LAKSHMI CHELLIAH (iARU 0, 
SRIKRISHNA BuHUPATI DEVU MAHARAJ (GART, 
ZEMINDAR OF MADUGULU j . 71Mad,6 


265. ——____—_____—_—_——_- Power of sale 
by mortgagor.— Reasonable time.—Suit to remove 
attachment.—Claim by a mortgagee to remove an 
attachment, placed by a judgment-creditor of the 
mortgagor, on the ground that the entire ownership 
of the property had passed to him at the date of 
attachment. The mortgagee had never had posses- 
sion of the mortgaged property; and by the stipula.- 
tions of the deed the mortgagor had a power of sale 
after the expiration of the time fixed for the pay- 
ment of the debt, and it was only on the failure to 
exercise this power that the proprietory title would 
pass to the mortgagee. Ae/d that, under a condition 
of this character, a reasonable time must be allowed 
for the exercise of the power of sale, and that the 
fact that no sale had taken place within an interval 
of twenty-three days from the date fixed for payment 
could not equitably be held to divest the mortgagor 
of the equity of redemption ; that consequently at the 
time of attachment the defendant was only a mort- 
gagee, and the suit to remove the attachment could 
not be maintained. Konze MANOHAR MAHAJAN 
AMBEKAE v. Nazo Hani DasPuTes .1 Bom., 167 
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266. Redemption before expiry 
of time.—Surt for redemption of zuri-t-peshgi 
morigage.—A mortgagor who has granted a zur-i- 
peshgi lease can sue to recover possession of his 
lands before the expiry of the term fixed by the 
lease, on the ground that the mortgage-debt has 
been satisfied by the mortgagee’s receipts while in 
possession. Punsgum SINGH v. AMEENA KWATOOM 

(6 W.R., 6 


267. Mortgage for 
fixed period.— Act XXVIII af 1855.— Held that a 
mortgage effected for a fixed period subsequent 
to Act XXVIII of 1855 coming into operation, 
is not redeemable until the period for which it was 
effected has expired, and that under the circum- 
stances the mortgagor’s remedy was to sue for the 
balance of the mortgage-loan which had not been 


paid to them. Mun Pgary v. SHIVA DEEN 
[1 Agra, 91 


268.0 ———________—__—_—-_ ITindu__ and 
Eaglish law.—The same principle exists both in the 
English and the Hindu law, that the right of the 
mortgayor to redeem does not, in the absence of any 
circumstances or language indicating a contrary in- 








tention, arise any sooner than the right of the mort- ° 


gagee to foreclose, and therefore a suit for redemp- 

tion of a Hindu mortgage cannot be brought before 

the time fixed by the mortgage for the puyment of 

the mortgage-money. SAKHABAM NARASIMHA SAR- 
DE8Al v. VITHU LAKHA GoupA 

[1 Ind. Jur., N. 8., 250: 2 Bom., 237: 

2nd Ed., 225 


269. Cause of action, 
—Morlgage for fired term.—The gencral principle 
aus to redemption and foreclosure is that, in’ the 
absence of any stipulation, express or implied, to the 
contrary, the right to redeem and the right to fore- 
close are co-extensive, A mortgage-deed, dated the 
30th April 1870, stipulated that the mortgagor would 
pay the debt, with interest, within ten years and re- 
deem the mortgaged property. In a suit instituted 
on the 30th July 1877 for the redemption of the 
property, the mortgagee contended that the time had 
not expired. Held that the suit was unsustainable, 
because prematurely instituted, the mere use of the 
word “within”? not being a sufficient indication of 
the intention of the parties that the mortgagor might 
redeem in a less period than ten years. VADJU v. 
Vapsu, i ‘ . IL. R., & Bom., 22 


270. Usufructuary 
mortgage.—Plaintiff borrowed s sum of money for 
defendant, and executed what he called a “usu- 
fructuary mortgage,” taking from defendant a lease 
of nine years, under which the lessee, after paying 
the Government revenue and a certain reht (claiming 
no abatement), was to retain the rest of the jumma 
as interest and principal of the loan until the term 
of the lease expired, when the balance was to be 
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to alienate the property until the debt was paid. The 
present suit was brought to redeem the property b 

payment of the principal and interest due, althoug 

the term of the lease had not expired. 2/edd that the 
document leasing the property was partly “ticce ” 
and partly “ zur-i-peshgi,” and the plaintiff was not 
entitled to enter into possession before the expiry of 
the term of the lease, nor could he then enter even if 
the transaction were viewed as a zur-i-peshgi. Lore 
ALY v. Gusggasy THakvok . . LW. R.,, 408 


271... —___—$—___—___—_———— ss sufructuary 
mortgage.—Sutt for redemption on deposit of 
balance due.—A. executed an ikrar by way of mort- 
gage, whereby it was stipulated that 8., the morte 
gagee, was to remain in possession of the mortgaged 
premises for a period of eight years; that the amount 
due was to be paid off from the usufract; and that 
if at the expiry of that period any sum should remain 
due under the ikrar, 4. was to poy the same. In a 
suit for redemption brought before the expiry of the 
period meutioned in the ikrar on deposit of the 
amount due thereunder,—/eld that the suit would 
not lie, CHANDRA KUMAR BANERJEE v. 18WAR 
CuunpRa Newall 

(6 B. L. R., 662: 14 W. R., 455 

But see DINDOYAL SHAM v, Ganusi MAnNATUN 

(6 B. L. R., 56, note: 12 W. R., 528, note 


which, however, was decided on the supposition 
that the mortgage was executed previously to Act 
XXVIII of 1855, Sunsan Citowpury » IMAM. 
BaND1 Lbsaum . . OB.L. R., 666, note 

[12 W. R., 627 


272. - Mortgage for 


| fixed term.—A imortgage-deed, which was executed 


| 
| 


1 
J 
i 


4 
t 
t 


in March 1858, provided for the redemption of the 
mortgaged property after the expiration of fifteen 
years from date. In a suit brought in 1867 to ree 
cover part of thia property, the Appellate Court held 
the plaintiff entitled to recover, because on the 29th 
November 1873, when that Court passed its decision, 
the time fixed for redemption in the mortguge-deed 
had already expired. Held on special appeal, in 
reversal of the decree of the lower Court, that ina 
1867, when the suit was brought, the right even to 
redeem the mortgaged property us a whole had 
not accrued, and that, therefore, the action was pre. 
mature. Lina Mons o. Vasopév Morgsuvarp 
GANPULE . ; : 11 Bom., 288 


273. Mortgage for 





| fired term.—Where money was lent on mortgage 


without a stipulated rate of interest, and it was 
mutually agreed that the mortgagee was to retain 
possession for a given period precisely calculated, the 
stipulation was held to involve @ condition that the 


repaid in a lump sum, the lessor not being at liberty | property was not to be tuken out of the hands of the 
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mortgagee before the expiration of thattime. SReEx- 
mount Dutt v. Keisunanatu Roy . 25 W.R.,10 


274. ——__-—__——— A_ mortgage- 
deed, dated the 15th March 1883, stipulated that the 
mortgagor would “ pay the interest every year, and 
the principal in ten years ;” that “ the principal shall 
he paid at the promised time, and tho interest every 
year,” and that upon failure by the mortgagor to 
pay the principal and interest “at the stipulated 
period,” the mortgagee should be at liberty to realise 
the debt from the mortgaged property, and from the 
other property and against the person of the mort- 

or. The mortgagor instituted a suit for redemp- 
tion on the 16th July 1884. Held, upon a construc- 
tion of the mortgage-deed, that the advance by the 
mortgagee to the mortgagor was for a period of ten 
years certain; that the case was essentially one in 
which, looking to the merits of the matter between 
the parties, their obligations were mutual and re- 
ciprocal, and there was nothing in the terms of the 
deed to take it out of the ordinary rules applicable 
to documents of the kind, and that while on the one 
hand the mortgngee could not enforce his rights 
during the period of ten years, on the other hand the 
mortgagor was not entitled, before that period had 
expired, to redeem the property. Vadju v. Vadju, 
LL.R.,6 Bom., 22, referred to. RAGHUBAR Daya 
ve Bupyu LAL . é . LLB, 8 All, 95 


2765. Mortgage for 
a term.—Intention of parties —When the continu- 
ance of the enjoyment of property mortgaged for a 
prescribed period forms a material part of the contract, 
the mortgagee cannot be deprived of his right to 
enjoyment on the mere ground that the contract is 
one of mortgage. The creation of a term is not 
conclusive evidence that redemption should not take 
place before the end of the term. But where there 
was no agreement for payment of interest at an 
annual rate, but a lump sum equal to the principal 
was to be accepted as interest for the term, and a 
amall balance of rent was to be paid at the end of 
the term when the land was returnod, and, taking 
the net annual usufruct at a fixed sum, a term of 
years was created, during which the debt and interest 
were to be liquidated by that ueufruct, the risk of 
seasons and payment of quit-rent falling on the 
mo Held that the basis of the contract was 
the enjoyment of the property by the mortgagee for 
the term fixed. SeTRUCHBRLA ABHADRA Raju 
BaHaDus v. VAIRICHERLA SURIANARAYANA Rasu 
BawaDUR. : . Luk, 2 Mad., 314 


276. Dekkan Agri- 
oulturists’ Relief Act, XVII of 1879.—The rule of 
law that tho right to redeem is co-extensive with 
tlie right to foreclosure, and is consequently post- 
poned until the time fixed for the payment of the 
wortgage-debt, does not apply to cases falling under 
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the Dekkan Agriculturists’ Relief Act. BaBasI ». 
VITHU . ; ; - LL.B. 6 Bom., 784 


277. Suit for redemption.— 
Question of title.—In a suit for redemption the 
mortgagee cannot dispute the mortgagor’s title to the 
land comprised in the mortgage, on the ground that 
a claim to it is asserted by other proprietors. Mano- 
MED ABDOOL Ruzzax v. Sapik ALI 

(3 Agra, 142 





(2) Mopz or REDEMPTION AND LiaBIuITY TO 
FORECLOSURE. 


278. —————- Payment of mortgage- 
debt.— Tender or deposit uf debt.— Beng Reg. XV Il 
of 1806, s. 7.—Under section 7, Regulation XVII of 
1806, if a mortgagee has obtained possession at any 
time before a final foreclosure of the mortgage, the 
mortgagor’s payment or tender of the principal sum 
due under the mortgage-debt saves his equity of re- 
demption. Held that the section applics where the 
mortgagee has obtained a decree for possession and 
wasilat, whether he executes it or not. SAKREIMAN 
DicuuT v. DHARAM NatH TEWARI 

3B. L. R., A. C., 141 


279. Tender of por- 
tion of mortgage-debt.—A mortgagor cannot ask for 
a decree for possession without tendering the whole 
of the mortgage-debt. Joy Gosinp Roy alias 
Buoskeas Roy oe. BUNDHOO SINGH 

[17 W. R., 8342 





—_—_—_——————_ Tender by one 
of several mortgagors.—A tender by one or more of 
several mortgagors is not such as a mortgagee is 
bound to accept, unless it is made conjointly by the 
whole of the mortgagors, or on their behalf and with 
their consent. Ram BaxsH SINGH vt. Ram Lap 
Doss : ‘ ; ; . 21W.R, 428 


281. ——_———_—_—_—_ Deposit in 
Court by mortgagor.— Legal tender.— Right to mesne 
profits.— Where a mortgagor deposits the amount of 
the mortgage for the express purpose of preventing 
a foreclosure, he is entitled to wasilat, of which the 
mere fact of his having put in a petition, which 
refers to some other suit between him and the mort- 
gagee, but does not prevent the latter from taking out 
the deposit, cannot deprive him. Where « mortgagor 
is liable for only a portion of the mortgaged property, 
but pays in the whole amount to secure himself 
against his co-sharers, he is entitled to wasilat for 
the whole. Dani Durr SINGH v. GOBIND ‘PERSHAD 

(25 W. B., 259 


282, ——___—_—_—____—_—_——- Time for pay- 
mnt.— Year of grace.—The year of grace counts 
from the date of issue of notice of application for 
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foreclosure, and not from the date of service of the 
notice. GHAZEEOOD-DEEN v. BHOOKUN DooBEY 
[2 Agra, 301 


283, ——_—_—_—_—_—___-__—_———__ Time for pay- 
ment.— Year of grace.— Holiday.— Beng. Reg. 
XVII of 1806.—The year of grace allowed to a mort- 
gagor hy Regulation XVII of 1806, to tender or de- 
rosit the amount due to the mortgagee, includes 
authorised holidays ; the mortgagor not being entitled 
to the deduction of any holidays which may occur 
when that year expires. KumoLta Kant Myreer v. 
NARAINEE DossxE . ° . O9W.R.,, 583 


284, Time for pay- 
ment.— Beng. Reg. XVII of 1806, ¢. 8.— Extension 
of time.—A Judge has no discretion to extend the 
time allowed to a mortgagor under section 8, Regula- 
tion XVII of 1806. Manomep GAZEE CHOWDHEY 
o. ABDOOL MAHOMED AMEBROODREN 

5 W. R., Mis., 31 


285. Time for pay- 
ment, — Deposit.— Tender of mortgage-money. — 
Where a mortgagee extended the time for payment to 
the 25th November, and the mortgagor was prevented 
by the closing of the Court from depositing the mort- 
gage-money in the Judge’s Court on that day,— Held 
that the mortgagor saved his estate from foreclosure 
by depositing the money in Court on the first day 
after the 25th November on which the Court was 
open. The mortgagor having the option cither of 
depositing the money in the Judge’s Court, or of 
tendering it if there is sufficient excuse for not 
depositing in the Judge’s Court, he is not bound to 
tender the money and prove that tender. DaBEE 
Rawoot v. HeramMuN MouuatToon . 8 W.R., 223 


286. Time for pay- 
ment.— Tender of mortgage-money.— Notice of deposit 
to mortgagee.— Where a decree declared plaintiffs’ 
right to redeem a mortgage whenever within the 
month of Jeth they paid the mortgage-money, but did 
not direct that the money should be paid into Court, 
and plaintiffs brought the money into Court on the 
first day of the following month, the last day of Jeth 
falling on a Sunday; but did not, however, take out 
execution for some months, nor apprise the defendant 
that they had paid the money into Court,—Held 
that such payment was not a proper tender, and that 
to make ita proper tender the plaintiffs should not 
only have paid the money into Court in the month of 
Jeth, but were bound to see that the mortgagee in 
possession had due notice of such payment. Nitia 
Nownp v. Mya Ron : : . SN. W., 80 











387. Right of pur- 
chaser to redeem usufructuary mortgage.—Limita- 
tion.—A zur-i-peshgi lease, being nothing but a 
simple mortgage, may be cancelled on proof of dis- 
charge of the advance, with interest from the usufruct, 
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or on payment of the money in cash. The purchaser 
of the proprietary rights ina zur-i-peshgi is not bar- 
red from suing to redeem, becauae he, or those through 
whom he claims, did not sue for an account within 
twelve years from the expiry of the term, or from dis- 
charge of the debt by the usufruct. Pontun Sinan 





vo. ResHau SINGH . Z 1W.R.,7 
Nonp Laut v, BaLvx ; . & Agra, 129 
288. Depostt of 


mortgage-money.— Tender.— Notice of deposit.—A 
deposit of the mortgage-money by a mortgagor, ac- 
companied by a protest aguinst the validity of the 
mortgage itself, and a threat to sue for its cancel- 
ment, imposes no condition upon the accoptance of 
the money so as to render the tender invalid. A 
deposit being once duly made, the mortgagor’s equity 
of redemption is saved, quite irrespective of whother 
the mortgagee has received notice of the deposit or 


not, HrtTHan SINGH v. NuRKoo SINGH. HETHAN 
Sinau v. Lokgas SINGH. . &W.R,, 184 
289 Suit by pur- 


chaser from mortgagor for redemption.— Tender of 
mortgage-money.—A purchaser of the right of re- 
demption of a mortgagor may sue without tender out 
of Court of the mortgage-debt to the mortgagee, 
The tender of the money out of Court only affects the 
purchaser’s right to recover his costs. DINONATH 
BurosyaL v. WoMaonuEN Roy . 3 W.R., 1288 


280, ——___-_—_—____——_——__ Tender of pay- 
ment, — Bye-bil-wafas. — Foreclosure.— Beng. eg 
ITI of 1795, 8. 14 ; Beng. Reg. II of 1805, 8. 8 ; and 
Beng. Reg. XVII of 1806, 8. 8.— Byo-bil-wafas or 
kut-kobalas are redeemable like ordinary mortgages, 
and subject to foreclosure, It cannot be laid down as 
a rule universally true, that under section 14, Regula. 
tion IIT, 1793, a mortgagee’s proceeding for a fore- 
closure under a mortgage of the class of bye-bil-wafa 
simply, cannot be preferred after twelve years from 
the expiration of the time which the instrament 
fixes as the period of redemption of payment, and 
on the expiration of whieh the conditional sale will 
become absolute ; for this indiscriminatiig, ground of 
decision would include alike adverse occupations and 
those which had not the semblance even of such a 
character, and would establish a bar arising from 
simple occupation, and not from the laches of the 
demandant or of others before him. When a mort- 
gagee not only seeks the assistance of a Court to give 
him possession of his pledge, but also to foreclose 
the mortgage, he must effect that object in the mode 
prescribed by section 14, Regulation III of 1795; 
section 3, Regulation II, 1805; and section 8, Regu. 
lation XVII, 1806. Mere words in the form a 
protest which may accompany a tender will not defeat 
it when they can reasonably be rded as idle 
words, But the paymentinto Court of the mortgagee 
money, accompanied by a petition disputing the morte 
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gagee’s title to foreclose, and expressing an intention 
amounting toa notice to sue the mortgagee to recover 
back the very money tendered, is not a valid tender. 
PrayNaTH CHOWDHURY v. Ramevrron Roy 

[4 W. R., P. C., 837 


S. C. PrannatH Roy CHowpry »v. ROoOKKA 
Breau , : - 7 Moore’s I. A., 323 
201, — Payment into 





Court of redemption-money.— Coste.—Ilt is sufficient 
to bar a foreclosure suit that the principal money and 
interest due on the mortgage have been paid into 
Court within the year of grace, or an extended time 
agreed upon by the parties without costs incurred 
by the mortgagor in the matter of the mortgage. 
ZALEM Roy v. Des SHANER 

(Marsh., 167: 1 Hay, 878 


293, ———__________—— Beng. Reg’ 
XVII of 1806, 8. 8.— Mode of payment.—The mort- 
gagors of certain landed property not having paid the 
money due on the mortgage within the stipulated 
period, the mortgagees considering if unnecessary to 
proceed under section 8, egulation XVII of 1806, 
—ite,, without waiting to foreclose the mortgage, 
brought a suit, obtained a decree, and took possession, 
Held that, as the mortgages took possession before 
final foreclosure, the mortgagors were in a position to 
redeem, and might do ao by payment of the advance 
made on the mortgage, whether such payment was 
made in cash or realised by the mortgagees from the 
usufruct of the estate. Iswan CHONDER BANERJEE 
ow. Juaeut Cuunper Doss . . 1IS W.R.,, 44 


298, —___—_—___-—- Payment by 
order of Judge into Collector's treasury.—The pay- 
ment by order of the Judge into the Collector’s 
treasury, before the expiration of the year of grace, 
of a debt due to a mortgagec, was held to be a deposit 
in Court entitling the borrower to redeem. ABDOOL 
Hvq «. Myan BewaH . . W.R., 1864, 184 


204. Acceptance of 
payment.— Subsequent objection.—A mortgagee who 
once takes the mortgage-moncy as deposited by the 
mortgagor within time, cannot afterwards sue for 
possession, on the ground that the deposit was made 
after the expiry of the year of grace, and that he had 
applied for the money under wrong information from 








his agent. KaonpHaR NowazusH Hossgin ». 
WoosvLoonissa BIBEE . ‘ W. R., 249 
205. Payment into 








Court of redemption-money.—Legal tender. — The 
inlet in 8 foxecloeure suit paid into Court the 
amount due in respect of principal and interest of 
the mortgage. This payment was made after the 
day. on which, according to the mortgage, the sale was 
to me absolute, but within a few days of the ex- 
iration of the year of grace. The payment into 
urt was accompanied by a petition praying that 
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the fund might be retained in Court, until the deci- 
sion of certain objections made by the defendant, dis- 
puting the amount due under the mortgaye-money 
Held that such payment into Court was not a tende 
of the mortgage-moncy, and that the mortgagee was 
entitled to foreclosure. NuBUNGO MOooNJURRE. 
DABEA v. GOLUCKMONEE DADRA 

[Marsh., 45: 1 Hay, 7€ 


S. C. GoLucKMONEE DABEA v. NABUNGO Moon- 
JUBEE DABEA ‘ . W.R, F. B., 1¢ 


296, —_—_______—___—— Beng. Reg. XVI. 
of 1806.— Stipulated period,— Notice.— Ina suit hy - 
mortgagee for possession after foreclosure proceed- 
ings under Regulation X VII of 1806, on the grounc 
that the mortgagor had failed to pay the mone 
within one year from the notice, the defence was that 
the notice had been issued before the lapse of the 
time stipulated for repayment. The period stipu- 
lated for the payment of the principa. sum was 3rc 
July 1866; but the deed contained a proviso that if 
the mortgagor paid the interest every half year 
during the continuance of the security, the mortgagee 
would not enforce his security until the 3rd January 
1871. Held that the time for redemption expired 
with the period stipulated for the payment of the 
principal sum,—i.e, the 3rd July 1866. Wooma 
CHURN CHOWDHRY v. BEHABEE LALIT. MOOKERJER 
[21 W. R., 274 


297, ———_—_——__——_—_ Beng. Reg. XVII 
of 1806, #8. 7, 8.—Tender of mortgage-money.— 
Unconditional tender.—Where, in a suit for fore- 
closure of a mortgage by conditional sale, a notice of 
foreclosure had been issued under Kegulation X VII 
of 1806, and the mortgagors deposited in Court the 
money duc on the mortgage before the expiry of the 
year of grace, but at the same time denied the mort- 
gagees’ right to receive the money, and threatened 
them with legal proceedings if they took it from the 
Court,—Held that the deposit was not an uncondi- 
tional tender of the money due on the mortgage ; that 
it was vitiated by the conditions under which it was 
made ; that the mortgagees were not bound to accept 
a deposit so vitiated ; and that therefore it was not 
valid to prevent foreclosure, Prannath Roy Chow- 
dhry v. Ram Rutton Rae,7 Moore's 1 A., 323; and 
Abdvor Rukman v. Kisto Lall Ghose, B. L. R., Sup. 
Vol., 598, followed. MaxHan Kvar v. Jasopa 
KvarR. : , I. L. R., 6 AL, 860 


298. Mortgage prior 
to Beng. Reg. XVII of 1806.—Beng. Reg. I of 
1798.—-When the time fixed for payment of a mort- 
gage, in the nature of a bye-bil-wafa, was tf end of 
1802, and there was no allegation of tender or de- 
posit of the money prior to that date,— Held that the 
mortgagor had, under Regulation I of 1798, lost his 
right of redemption, and that the benefit of Regula- 
tion XVII of 1806 could not be applied to mortgages 
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made prior to the passing of that enactment. RuUH- 
MUN o. SHUMSOODDEEN HYDER 
(W. R., 1864, 183 


299. Deed without 
provision for interest.— Payment only of principal 
money.— When a deed of mortgage is silent as to in- 
terest, payment of the bare principal within the year 
of grace is sufficient to bar foreclosure, RapHA- 
NATH SEIN v. BuNGO CHUNDER SRIN 

[W. R., 1864, 157 


300. Payment of 
tnterest.—Interest exceeding principal.—Held that 
the deposit of the principal due, and a sum equal to 
the principal by way of interest, was sufficient under 
the law applicable to the case, and that no sum 
could legally accrue due as interest during the year 
of grace, as the law prohibited the recovery of interest 
beyond the principal. SHEORURTS v. DHARER THA- 
KOOR . ‘ ; . 2 Agra, Pt. II, 104 


301. Mortgage not 
providing for interest —Usufruct— Payment only 
of principal money.—In an usufructuary mortgage, 
where there is no stipulation for interest the mort- 
gagee is not entitled to it, the usufruct going in lieu 
of interest, and the payment of only the principal 
sum is a bar to foreclosure. GuUNGA PERSHAD Koy 
v. ENAYET ZAHERA , : - 16W.R., 251 


302. Payment within 
a year—Reg. XVII of 1806, 8. 7.—Jnterest.— 
Where interest is not reserved by the mortgnage-deed, 
but it provides for repayment of the principal only, a 
payment into Court within a year after the institu. 
tion of a foreclosure suit of the principal only with- 
out interest satisfies the 7th section of Regulation 
XVII of 1806, and entitles the mortgagor to the 
redemption of the property. KOOPNARAIN SINGH ». 
MADHO SINGH ‘ ‘ . Marsh., 617 


303. Mortgage with 
condition that mortgagor should remain in posses- 
sion until default jn payment of interest.— Relief 
Srom forfeiture—The defendant mortgaged certain 
premises to the plaintiff by a deed of mortgage, which 
contained a condition that the mortgagor should re- 
main in possession so long as the interest was regu- 
larly paid. Default in payment of the interest was 
made, and the mortgagee sued for possession of the 
mortgaged premises. eld that the mortgagor was 
entitled to equitable relief against the entry of the 
mortgagee on payment of all arrears of rent, together 
with interest upon each instalment and costs; and 
three months’ time was allowed to the mortgagor to 
make such payment. SiraraM DanpDEKAR v. Ga- 
NESK GOKHLE . é - 6 Bom., A. C,, 121 


304. Interest, Non- 
payment of.— Right of assignee of mortgagee to 
foreclose in default of payment.—Where the wort- 
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gagor covenanted to pay to the mortgagee the prin- 
cipal sum at a given date and intered’t in the mean- 
time, and in default of payment of the principal on 
the date mentioned, interest on so much as should 
remain due at the same rate, the mortgagee cove- 
nanting to reconvey on payment on the given date, 
and in default of payment of principal or interest at 
their respective duc dates the whole sum to become 
due,— Held that the assignee of the mortgagee had a 
right to foreclose on default of payment of an instale 
ment of interest before the date on which the princi- 
pal was made payable. PRosapvoss Durr v. RAM- 
DHONE MULLICK . . Lind. Jur,, N. 8., 285 


305. Defanltin pay- 
ment of interest,— Action on covenant before princte 
pal sum is due-—Where, by a proviso in a mortgage, 
it is ugreed that, “in case of default in payment by 
the mortgagor of the principal sum, or any one 
instalment of interest thereon,” &c., “then and in 
any such case the whole of the money 80 secured by 
these presents shall immediately thereupon become 
due and payable with a power of sale on such de- 
fault ;”? and where the principal sum and interest 
thereon was also secured by a bond and warrant of 
attorney to confess judgment thereon, the condition 
of which was in the same words as the covenant for 
repayment in the mortgage,—fe/d that, in an action 
on the covenant contained in the proviso, and on the 
bond, brought on default of payment of an instal. 
ment of interest, but before the date on which the 
principal was payable, the plaintiff could only recover 
on either the covenant or the bond in respect of the 
interest unpaid, Foor Cuunn Jomunry v. RaMe 
KHI8STO BosRE ; . lind. Jur., N. 8., 426 


306. ——_———_—_____—_ Breach of con» 
dition in mortgage.—Relief against forfeiture.—In 
Noveinber 1873 Af. sned fer the cancelment of a deed 
of usufructuary mortgage caccuted by her in Noveme 
ber 1856, and for the ejectment of the mortgagees, on 
the ground of the breach of a condition in the deed 
that the mortgagees should pay her a life annuity of 
H15 during the term of the mortgage (twenty years) 
and also after foreclosure, otherwise, on any failure, 
they would be liable to cjectinent and to the forfeit. 
ure of the mortgage. No payments of onnuity had 
been made, and each failure to pay was held to be a 
separate breach of the condition. Held that if there 
had not been so inany suecessive breaches, and if the 
defendants had at any time brought into Court the 
arrears With interest, or had offered to do so, the 
Courts below, although they could not have passed a 
decree for the money, might have withheld a decree 
fur enforcing the forfeiture. Sapya vo. BHAGWANI 
(7 N. W., 53 


307. Conditional 
sale.—Non-payment of entire interest.— Beng. Reg. 
XVII of 1806, #8. 7 and 8,—In those parts of 
India where Bengal Regulation XVII of 1806 is 











( 8987 ) 


MORTGAGH— continued. 
8 REDEMPTION—continued. 


(dq) Movz or REDEMPTION AND LIABILITY TO 
FoRRCLOSURE—continued, 


Payment of mortgage-debt—continued. 


in forco the right to redeem a mortgage by condi- 
tional sale is governed entirely by the Regulation and 
not by the terns of the condition. Where, within a 
ear after service of the notification of a foreclosure 
petition, the mortgagor deposited the principal debt 
and interest for the last year, alleging that interest 
for the previous years was, according to the condi- 
tion, to be recovered by separate suit,—Held that 
his suit for redemption must be dismissed. There 
had been default in payment of the interest due, and 
by section 8 the mortgage, notwithstanding the con- 
ditions relied upon, had been finally foreclosed. MAN- 

SUR ALI KHAN vo. Sagsu PErsnap 
L. B.,18 I, A., 113: 1 L. R., 9 All, 20 


308. ———_--—____——- Conditional 
ecle,-— Interest. — Mesne profits. — Foreclosure.— 
Beny. Reg. XVII of 1806, 8. 7.—A deed of condi: 
tional salo, after reciting that the vendor had re- 
ceived the sale-consideration (R199) and had put 
the vendeo in such possession of the property as the 
vendor himself had, proceeded nas follows: “I (ven- 
dor) shall not claim mesne profits, nor shall the ven- 
dee claim interest: in cas* the vendee does not 
obtain possession, he shall recover mesno profits for 
the poriod he is out: of possession: and when, after 
the expiry of the term fixed, I repay the entire salo- 
consideration in a lump sum, I shall get iny share 
redeomed: in case of default in payment of the sale- 
consideration, the sale shall be deemed to become 
absolute.” The vendee did not get possession of the 
property for some years, and, on the expiry of the 
term, took proceedings under Regulation XVII of 
1806 to foreclose. The legal representative of the 
vendor deposited the sale-considcration mentioned in 
the deed of conditional sale (12199) within the year 
of grace. Ina suit by the vendee for possession of 
the property, the sale having been declared absolute, 
the question arose whether or not the legal represent- 
ative of the vendor should havo deposited, by way of 
interest, in order to prevent the salo from becoming 
absolute, in addition to the sale-consideration, the 
amount of mesne protits for the period the vendee 
was out of possession of the property. Held (Sran- 
xin, J., dissenting), on the construction of the deed 
of conditional sale, that the deposit of the sale-con- 
gideration (#199) was sufficient for the redemption 
of the property. RamesuaR SINGH v. Kanna 
Sauv ° I. L. B., 3 All, 653 


309. —_—_—————— Lease of mort- 
aged property by mortgagee to mortgagor.—Inten- 
tion ay puctien as ‘0 mode of payment and default.— 
Remedies of mortgagee under mortgage.—On the 
16th March 1874 Z. gave M. a mortgage on cer- 
tain land for R24,000 for a term of ten years, by 
which it was provided, tater alia, that the mort- 
should take the profits of the land in lieu of 
Potarest 3 that the mortgagee should grant a lease of 
the land to the mortgagor, the latter paying the 
former the profits of the land every harvest in lieu 
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of interest; that if the mortgagor failed to pay the 
mortgagee the profits of the land by the end of any 
year, he should pay interest on the principal amount 
of the mortgage at the rate of one per cent. calcu- 
lated from the date of the mortgage, and in such 
case the mortgagee should have no claim to the pro- 
fits; and that, if the mortgagor failed to pay the 
mortgagec the profits by the end of any year, the 
mortgagee should be at liberty to cancel the lease 
and to enter on the land, and collect the rents thereof 
and apply the same to payment of interest. On the 
21st March 1874 M. gave L. a lease of the land, 
under which #1,980 was the sum agreed to be pay- 
able annually as profits in lieu of interest. In 1879 
M., who had not been paid any profits, sought to 
enforce in the Revenue Courts the condition as to 
entry on the land, but was successfully resisted by 
£.’s widow. On the 16th January 1880 M. sued 
£.’s widow for interest on the principal amount of 
the mortgage at the rate of one per cent. calculated 
from the date of the mortgage to the date of euit, 
claiming the same by virtue of the provisions of the 
mortgage, on the ground thet he had not been paid 
any profits. Held that the mortgage and lease 
transactions must be regarded as one and indivisible, 
and the questions at issue between the parties be 
dealt with gud mortgagor and mortgagee; that so 
regarding such transactions and dealing with such 
questions, M. and Z, did not stand in the position of 
“landlord” and “tenant’”’ and the proceedings of 1879 
in the Revenue Courts were had without jurisdiction ; 
also that, although looking at the terms of the con- 
tract of mortgage, it was the intention of the parties 
that, on the mortgagor failing to pay the mortgagee 
the profits by the end of any year, the latter should 
in the first place seek possession of the land, yet as 
M, had never obtained possession, but on the con- 
trary had been resisted when he sought to obtain it, 
his present claim for interest was maintainable. 
The Court directed that so much of the interest as 
was due at Z.’s death should be recoverable from 
such property of his as had come into his widow’s 
hands; and as to the rest, which related to the period 
during which the widow had been in possession and 
in receipt of the profits, that it should be recoverable 
from her personally, BHAGHRELIN v. MATHURA 
PRASAD ° . ; I. L. R., 4 All, 480 


310. Usufructuary 
mortgage.— Interest, Payment of. — Beng. Reg. 
AXAIF of 1803, 88. 9, 10.— Act XXVILI of 1855, 
—det XIV of 1870.—Transfer of Property Act 
IV of 1882, 8s. 2.—A deed of usufructuary mort- 
gauge executed in 1846, under which the mortgagee 
had obtained possession, contained the following con- 
ditions :—“ Until the mortgage-money is paid, the 
mortgagee shall remain in possession of the mort- 
gaged land, and what profits may remain after pay- 
ing the Government revenue are allowed to the 
mortgagee, and shall not be deducted at the time of 
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redemption. At the end of any year, the mortgagors 
may pay the mortgage-moncy and redeem the pro- 
perty. Until they pay the mortgage-money neither 
they nor their heirs shall have any right in the pro- 
perty.” In 1884, a representative in title of one of 
the original mortgagors sued to redeem his share of 
the mortgaged property, upon the allegation that the 
principal amount and interest due upon the mort- 
gage had been satisfied from the profits, and that he 
was entitled to a balance of R45. It was found that 
from the profits, after deducting Government revenue, 
the principal money with interest at the rate of 12 
per cent. per annum had been realised, and that 
the surplus claimed by the plaintiff was due to him. 
The lower Appellate Court dismissed the suit, on the 
ground that under section 62 (6) of the Transfer of 
Property Act (IV of 1882) and with reference to 
the terins of the deed of mortgage, the plantiff was 
not entitled to recover the property until he paid the 
mortgage-money. Held that, although the word 
“interest”? was not specifically used, the natural and 
reasonable construction of the deed was that it was 
arranged that the mortgagee should have possession 
of the property and enjoy the profits thereof, until 
the principal sum was paid, in lieu of interest. Held 
that the provisions of sections 9 and 10 of Regula- 
tion XXXIV of 1803, which was in force when the 
deed of mortgage was executed, were not affected or 
abrogated by Act XXVIII of 1855 or Act XIV of 
1870 or Act LV of 1882; that these provisions were 
incidents attached to the mortgagor’s rights of which 
he was entitled to have the benefit; and that the 
contract of mortgage being subject to these provi- 
sions, the charge would have been redeemed as soon 
as the principal mortgage-money with 12 per cent. 
interest had been realised by the mortgagee from 
the profits of the property. SAMAR ALI v. Kanim- 
UL-LAH ° . < I, L. R., 8 All., 402 


sll. ———__-—_———._ Usufructuary 
mortgage.—Interest.— Woiver.—By a deed of usu- 
fructuary mortgage, dated in 1878, a suin of 130,000 
with interest at R1 per cent. per mensem, was 
advanced on the security of certain property, for a 
period of ten years. The deed contained various 
provisions for securing the payment of interest to 
the mortgagee, and among these a provision that he 
should have pussession of the property and take the 
profits on account of interest, the profits being fixed 
at a certain amount yearly, leaving an ayreed balance 
of interest to be paid yearly in cash. There was 
also # provision that, in the event of possession not 
being given, the mortgagee might treat the prin- 
cipal inoney as immediately due, and recover it at 
once with interest at the rate of R1-6 per cent. per 
mensem. The mortgagee did not take possession of 
the mortgaged property, and took no steps to obtain 
such possession, or to recover the money for nine 
years, during which no interest was paid. In Nov- 
ember 1884 the mortgagee brought a suit against 
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the mortgagors to recover the mortgage-money, 
claiming interest from the date of the mortgage- 
deed to the date of the suit at R1-6 per cent. per 
inensem. Held that the fair inference of fact from 
the circmmstances above described was that the 
mortgagee waived the provisions for securing and 
recovering the interest, and that the transaction 
must be looked at as simply one of a loan for the 
specified period at the agreed rate, t.¢., R1 per cent. 
per mensem. GANGA Santal v. LacHMAN SINGH 

(I. L. R., 8 All, 104 


312. Interest.— Sutt 
Sor redemption.— Transfer of Property Act, 8. 84.— 
In February 1883 a decree for pre-emption was 
obtuined in respect of a wortguge by conditional 
sale executed in August 1882. On the 28rd August 
1883 the decree-holder executed his decree by de- 
positing the principal mnount of the mortgage- 
money, and obtained possession of the property in 
substitution for the original mortgagee. In June 
1884 the mortgagor, proceeding under section 83 of 
the Transfer of Property Act, deposited in| Court 
the sum of R699, clanming the same to be adequate 
for redemption. The case was, however, struck off 
in consequence of the pre-emptor’s objection to re- 
ceiving the deposit on the ground that it did not 
include the interest due on the mortgage, ‘lhe de- 
posit remained in Court, and on the 21st August 1884 
the mortgagor deposited a further sum on account 
of interest, but this also the pre-emptor refused to 
receive, for the sume reason as before, In a suit 
by the mortgagor for redemption of the mortgage, 
it was found that the amount deposited was all that 
was duc on the mortgage ou the 21st August 1884, 
Held that until the 23rd August 1883 when the 
defendant enforced his pre-emptive decree by de- 
positing the consideration for the conditional sale of 
August 1882 he had no interest in the subject of 
pre-emption as would entitle him to any benefits 
arising therefrom, and that the defendunt was not 
entitled to claim any interest on the mortgage. 
moncy for the period autecedent to the Zdrd August 
1883. Semble,—That the proper person entitled to 
receive the interest for that period wae the original 
conditional vendee, and the Court which passed the 
decree for pre-emption should have allowed hin the 
{ 





amount of such interest in addition to the principal 
mortgage-money. Ashik Ali v. Mathura Kandu, 
1.1. #., 5 All, 157, referred to. Held, with refer. 
enee to section $4 0f the Transfer of Property Act 
(1V of 1882), that the Courts below were right in 
not allowing interest to the defendant after the 21st 
August 1854 when the plaintiff, to his knowladge, 
deposited the whole money due on the mortgage. 


Deo Dat v. Ram AvTak . LL. B., 8 AlL, 502 


3138. Mortgage 

' by conditional sale—LInterest.—Foreclosure.—A 
deed of mortgage by conditional sale executed in 
1872, giving the mortgagee possession, contained a 
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stipulation that the principal money should be paid 
within ten P beat from the date of execution of 
the deed, and that, in default of such payment, the 
conditional sale should become absolute, It con- 
tained the following condition as to interest :—* As to 
interest, it has been agreed that the mortgagee has 
no claim to interest and the mortgagor has none to 
profits.’ The mortgagee, however, did not obtain 
possession, In 1878 the mortgaged property was 
purchased by the appellant at a sale in execution of 
decree. In 1884 the mortgagee brought a suit for 
foreclosure against the purchaser and the heirs of 
the mortgagor, claiming the principal money with 
interest at 8 annas per cent. per mensem. The de- 
fendants pleaded that the plaiutiff was not entitled to 
claim interest. Held that whatever claim the mort- 
gagee might have against his mortgagors for com: 
pensation or damages by way of interest in con- 
sequence of the failure to get possession under the 
contract, he had none cuforceable in this respect 
against the land, which had passed free from charge 
for interest to the purchaser. Rameshur Singh v. 
Kanuhia Sahu, I. L. R., 2 All., 653, referred to. 
ALLAH Baxusy v. Sapa St <u 

[I. L. R., 8 All, 182 


9, FORECLOSURE. 
(a) Rianr oF Forso.vosvre. 


314. — Right in mortgage by con- 
ditional sale.—A mortgagee under an instrument 
creating a conditional sale has the right of fore- 
closure. The decisions of the Sudder Court that no 
mortgagee could ever foreclose the mortgagor’s equity 
of redemption overruled. VENKATOHELLAM PILLAY 
ow, TIRUMALA CHARY é . 32 Mad., 289 


$16, ————__—_—_____—_—_——- Forfeiture of 
priority.—Tho power of foreclosure is incidental to 
@ mortgage in the form of a conditional sale, and the 
mortgagees by availing themselves of that power do 








not forfeit the priority they possess. HBH1rRooGEE 
Miesee v. OouFuT ALI . ‘ . 32N, W., Sll 
316, Beng. Reg. 


AVII of 1806.—Agreement of parties.—Held that 
a conditional sale may, by agreement and acts of the 
parties, become absolute without formal foreclosure 
proceedings taken under Regulation XVII of 1806. 
GoorpyaL v. HUNSKOONWER 3 Agra, 176 


Rvenonaty Dass v. Ram Gorpat .6 N. W., 39 


$17. Title of pur- 
chaser by conditional sale.—The right of a purchaser 
by conditional sale, who has duly taken proceedings 
under Regulation X VII of 1806, becomes absolute on 
the expiry of the year of grace, and he is entitled to 
claim. mesne profits from that date without bring- 
ing a suit for possession, JEORAKHUN SINGH 0. 
Hooxum SINGH , . ‘ . 3 Agra, 358 
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318, Beng. Reg. 
XVIL of 1806.— Expiration of year of grace.— 
On the expiration of the year of grace allowed by 
Regulation XVII of 1806, the ownership of the 
mortgaged property vests absolutely in the mortgagee, 
even though he may not have obtained a decree 
establishing or declaring his right. Khoob Chund 
v. Leela Dhur, 3 Agra, 103; Jeorakhan Singh v. 
Hookum Singh, 3 Agra, 358 ; Suroop Chunder Roy 
v. Mohender Chunder Roy, 22 W. R., 539 ; and Lotf 
Hossein vy. Abdool Ali, 8 W. R., £76, followed. 
TAWAKKUL Ral », LACHMAN RAI. TawakkuL Ral 
v. SHEO GHULAM Rat - LLVR., 6 All, 344 


319. Right at expi- 
ration of year of grace.—Suit to confirm title.— 
The title of a mortgagee is not complete upon the 
expiry of the year of grace allowed by the Kegulation, 
but it is necessary for him to bring a regular suit 
and obtain a decree in order to confirm his title. 
RAISUDDIN CHOWDHRY v. Kuopa Nrewaz Cnow- 
DHREY . ‘ ‘ : .12C. L. R., 4798 


320. Agreement to 
pay amount to co-sharer or in default to forfest 
share.—Wohere certain arbitrators, summoned by the 
revenue suthorities under the Regulations, investi- 
gated ancestral debts, and ascertained the amounts 
to be contributed by the other co-sharers to one who 
paid the revenue, and they, accepting the award, pro- 
mised to pay principal and interest on a certain dute ; 
and also further agreed that, if they failed to pay on 
the specified day, their shares should thenceforward 
become his absolute property,— Held that such an 
agreement amounted to a conditional sale, and was 
liable to the incidents which under the Regulations 
attach to such sales, and the suit for possession, 
without summary process of foreclosure, was not 
maintainable. GiossE LALL v. GAIND LALL 

(8 Agra, 184 











321. ————_———— Beng. Reg. 
XXXIV of 1802.—Mahomedan mortgagor.—In 
18382 a Mahomedan mortgaged certain land with 
possession on condition that if the money lent was 
not repaid within eight years, the land should be 
enjoyed by the mortgagee after that period as if 
conveyed by sale. In 1883 a suit was brought to 
redeem. Held that the title of the mortgagee be- 
came absolute by virtue of the terms of the con- 
tract on default of payment within the time spe- 
cified. The obligation cast by Regulation XXXIV 
of 1802 upon a mortgagee to account for profits does 
not prevent a mortgage by way of conditional sale 
from becoming, after the period for redemption has 
elapsed, an absolute sale where no account has been 
rendered by the mortgagee. The rule laid down in 
Pattabhiramier’s case, 13 Moore’s I. A., 560, applies 
to a mortgage executed by a Mahomedan. MAL- 
LIKARJUNUDU v. MALLIXARJUNUDU 

(I. L. R., 8 Mad., 185 
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$22. Parol condition- 
al mortgage.— Beng. Reg. XF II of 1806.—K. made 
over to G., from whom he had borrowed certain 
moneys, certain land, on the oral condition that, if such 
moneys were not repaid within two or three months, 
such land should become G.’s absolutely. Held that, 
as there was no deed uf conditional mortgage, the pro- 
Visions of Regulation XVIL of 1806 were not appli- 
cable to G., and he became the owner of such land 
after the expiry of three months from the date on 
which it was made over to him, in consequence of the 
amount of the loan not having been repaid to him. 

Gospak Duan Das v. GokaL Das 
[I.L. R. 2 All, 633 








328. - Mortgage in Eng- 
lish form.—-A mortgage in the English form between 
Hindus of lands in the mofussil, outside Calcutta, has 
always been treated by the Courts as a mortgage by 
conditional sale. SHURNOMOYEE Das v. SRINATH 
Das A : - .- LL. R., 12 Calc., 614 


324, ———_——_—_______——— Beng. Reg. 
XVII of 1806, s. 7.—Foreclosure of equity of re- 


demption.— Stipulated period.”’—By a mortgage in- 


the English form, the defendants conveyed certain 
property to the plaintiff, subject to the proviso that, 
in the event of the defendants paying to the plaintiff 
the principal sum on the 4th September 1868, and in 
the meantime paying interest on that sum half-yearly, 
with annual rests, in case of default of nicl pay- 
ment, then the plaintiff should re-convey the proper- 
ty. The defendants failed to pay interest; and on 
the 4th December 1866 the plaintiff applied to the 
Judge of Chittagong for foreclosure: thereupon 
notice, under section 8 of Regulation XVII of 1806, 
was issued, und served on the defendants. On the 
15th April 1868 this suit was instituted by the plain- 
tiff for the establishment and confirmation of absolute 
purchase, and to obtain possession of the mortgaged 
premises. Held that the suit was not maintainable. 
Regulation X VIL of 1806 applied to this mortgage ; 
and, under that Regulation, the mortgagee could not 
apply for foreclosure until the time agreed upon for 
repayment by the mortgagor, —that is, the “ stipu- 
lated period” referred to in section 7 ;—and the 
mortgagor was entitled toone year’s grace from noti- 
fication of the application for foreclosure made after 
that date, SanrasiBaLA DEBI 0. NAND LAL SEN 

[5 B. L. R., 389 


S.C. SHOROSHEB Bata DABEE v. NuND LALL SEIN 
{18 W. R., 364 


325. Beng. Reg. 
XVII of 1806, «. 8.— Conditional sale.—An instru- 
ment of conditional sale provided that the conditional 
vendor should retain possession of the property to 
which it related, paying interest on the principal 
sum lent annually at twelve per cent., and should 
repay the priucipal sum lent within seven years; that 
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(vy the fourth clauso thereof), in the event of 
efault of payment of interest in any year, the term 
of seven years should be cancelled, and the conditional 
stle should at once become absolute ; and that (by 
the fifth clause thereof) in the event of the principal 
sum lent not being repaid at the end of seven years, 
the conditional sale should become absolute. Dee 
fault having been made in the paymont of interest 
annually as stipulated, the conditional vendee, the 
tenn of seven years not having expired, took proceed- 
ings to foreclose, in pursuance of the condition con- 
tained in the fourth clause of the deed, and the con- 
ditional sale was declared absolute. ‘The conditional 
vendee then sued for possession of the property. 
Held that the tifth clause of the deed did not dis- 
pense with the necessity of complying with the pro- 
Visions of section 8 of Regulation XVIL of 1806 
und was compatible with them, and on or after the 
expiry of the stipulated period application for the 
foreclosure of the mortgage and rendering the con- 
ditional sale absolute in the manner prescribed by 
that Regulation might and must be made; that the 
condition contained in the fourth clause of the deed 
in effect defeated and violated the provisions of that 
Regulation, and summarily converted a conditional 
into an absolute sale in disregard and detiance there- 
of, and the foreclosure proceedings taken by the con- 
ditional vendee before the expiry of the period stipu- 
lated for the repayment of the principal sum lent 
were irregular, and the sale could only be rendered 
conclusive in the manner prescribed by that Regula. 
tion in pursuance of the fifth clause of the deed ; and 
that, accordingly, such suit was not maintainable. 
Impap Husain v, Mannu Lau 

[I. L. R., 3 AlL, 500 


326. Rights of mortgagee.— 
Clause for recovery of mortguge-moncy before eapiry 
of term.—M., » Hindu widow, executed a deed of usu- 
fructuary mortguge in J.’s favour, the property hypo- 
thecated being the separate property of her husband in 
which she had only a life interest. On J. applying for 
mutation of naines, #. objected that he was in proprie- 
tary possession under a deed of gift executed by AL, 
and the objection was allowed, In virtue ofa clause in 
the deed of mortgage, that in case any demand was 
mude in respect of the rest of the property within 
the mortgage term, the mortgagee was entitled to sue 
for the mortygage-money notwithstanding the term 
had not expired, J. sued to recover the money by the 
sale of the hypothecated property. Z., in addition 
to an ubjection to the validity of the mortgage bused 
on the deed of gift, pleaded that it was invalid as 
against him, the next reversioner, there being no 
legal necessity for the alienation, The lower Appel- 
lute Court held that the mortgage was valid as against 
the deed of gift, but invalid as against the reversioner, 
Quare,— Whether, in reterence to that ruling, there 
was any such danger or weakness in J.’s title so as to 
cutitle him to enforce the mortgage-debt before the 
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expiry of the term. BuLaxi Sinan vo. JAI KISHEN 
Das e e e e e ® 7 N. W.,, 2038 


827. Extension of 
term of grace after notice of foreclosure.—A mort- 
gagee, undera conditional sale, caused notice of fore- 
closure to be issued, and subsequently by an agree- 
ment securing certain advantages to him he extended 
the term of grace. The terms of that agreement nots 
having been complied with, the mortgagee was held to 
be entitled to revert to the foreclosure proceedings 
before instituted. Lait Daur Raz v. Gunror Rag 

fl N. W., Pt. II, p. 22: Ed. 18783, 81 


328, ——_—_—_—_______—_—_——- Agreement be- 
tween mortgagor and mortgagee.— Breach by mort- 
gagor.— Right of mortgagee to full back on mort- 
gage rights.—The mortgagee of certain shares of 
certain villages applicd for foreclosure under Regula- 
tion XVII of 1806. While the year of grace was 
running and shortly before its expiration the mort- 
gagor and the mortgagee came to a compromise in 
the matter of the mortgage. It was agroed by the 
mortgagor to transfer by «ale to the mortgagee the 
shares of three of the viliages, in lieu of the mort- 
gage-money, and that he should not assert his rights 
under section 7 of Act XVIII of 1873, as ex-pro- 
prietor, to retain the sfr lands appertaining to such 
shares. The mortgagee agreed to relinquish his 
claim on the remaining shares arising out of the 
mortgage and the foreclosure proceedings. It was 
further agreed that, if the mortgagor asserted the 
right mentioned above, the mortgagee should be 
ontitled to assert his right in respect of all the shares 
as a mortgagee who had foreclosed. The mortgagor 
subsequently, in breach of his agreement, asserted 
hie right under section 7 of Act XVII[ of 1873 to 
the sir lands appertaining to the shares transferred 
to the mortgagee. Thereupon the mortgagee sued 
the mortgagor for possession of all the shares by 
virtue of the foreclosure procecdings. Held, follow- 
ing Lall Dhur Rae v. Gunput Rae, 1 N. W., Ed, 
1878, 81, that, on the failure of the mortgagor to 
give effect to the compromise transaction, the mort- 

was entitled to fall back on his equities under 
vie mortgage and the foreclosure proceedings taken 








thereunder. DHonpya Rai v. Meeno Rat 
(I. L. R., & AIL, 333 
329. Compromisza 


during procesdings.—Intention of parties.—A mort- 
gage-debt not having been paid off at due date, 
notice of foreclosure was issued and served. Dur- 
ing the currency of the year of grace the parties 
came to an arrangement and filed petitions in Court 
in the foreclosure proceedings, setting forth that part 
peg ment had been accepted and that the rest of the 
debt would be paid with interest on the date of the 
‘expiry of the year of grace, failing which the sale 
should become absolute,—Held that it was not the 
intention of tho parties to substitute a new contract 
for the one under which the notice of foreclosure 
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issued or that the proceedings should be allowed to 





drop. GooNOMONEE Dossia v. Parsurry Dossta 
(10 W. R., 826 
830. Usufructuary 


mortgage — Position of mortgagee in possession. — 
Where, in proceedings held before the issue of 
Circular Order of 22nd July 1813, a mortgagor had 
the opportunity in a Court competent to decide the 
matter, to contest, as against the mortgagee, all 
questions of fact necessary to give a good and absolute 
title to the mortgagees, and, though called upon, did 
not show that the mortgage was a bad one, but 
admitted that the mortgagees were not paid off, and 
that an extension of the year of grace had elapsed 
without his performing any of the conditions which 
would have saved the property from being foreclosed, 
it was held that even if the proceedings did not 
possess the character of a regular suit, they were 
sufficient in themselves to effect a foreclosure, if such 
was their purpose. Where a party, originally a mort- 
gagee out of possession, has been put into possession 
by the act and permission of the mortgagors, he has 
really (inasmuch as a parol contract is sufficient in 
this country to pass imimoveable property) obtained a 
new title altogether different from that which he pos- 
sessed before, and having its foundation in the act of 
the parties themselves when they put him into posses- 
sion. RUNJRET NARAIN SINGH v. SHURREFOONISSA 

(10 W. R., 478 


$31. Agreement, for 


fresh consideration, between mortgagee and third 


person for release of property from morltgayee.— Re- 
lease not required to be in writting and registered,— 
The mortgagee of immoveable property under a hy- 
pothecation bond, entered into an agreement with one 
who was not a party to his mortgage, to release part 
of the property from liability under his mortgage. 
This agreement was not in writing and registered. 
The mortgagee subsequently sought to enforce the 
hypothecation ayainst the whole of the mortgaged 
property. Zeld that the agreement, being a new 
contract for a fresh consideration between persons 
who were not parties to the mortgage, was not, as 
between the parties tothe mortgage, a release which 
the law required to be in writing and registered. 
Held, also, that the party to the agreement with the 
mortgagee might have come into Court as‘a_ plaintiff 
to enforce the same, and that it was equally com. 
petent for him to plead it in avoidance of the mort- 
gagee’s claim to bring to sale the property referred to 
therein. Nash v. Armstrong, 30 L. J., C. P., 286, 
referredto. GURDIAL MAL ev. JaAvHRI MAL 

(I. L. R,, 7 All, 820 


332. ——————— Effect of fore- 
closure.— Purchaser from mortgagor.—Foreclosure 
proceedings in the Supreme Court as to mofussil 
property, to which a purchaser from the mortgagor 
is not made a party, cannot affect that purchaser. 
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BRAJANATH KunNDv CHowpry v. Kuinat Cron- 
DRA GHOSE . ; ‘ . 8 B. L. R., 104 
[8. C.14 Moore’s I. A., 144:16 W. R., P.C., 33 


S. C. in Court below. Knkter CHounpER GHOSE v. 
Tara Coanp Kuoonpoo Cuowpury. 
[6 W. R., 269 


333. Foreclosure, 
Effect of.—Deed of condilional sale.—Unutil fore- 
closure, the vendee, under a bond of conditional sale, 
holds the lands, the subject of the bond, only as 
security for the money lent. Semble,—The effect of 
foreclosure is to put an end to the original conditional 
Kile and to make the property ab inifio the immove- 
able property of the person who advanced the money. 
SuamM NARAIN Sinan ve. Rognoopur Dyan 

[I. L. R., 3 Cale. 508:1C.L. R., 343 


334, —_—___—_- Effect of fore- 
cloaure.—Sale for arrears of revenue.—Fraud of 
mortgagee.—Act I of 1845,—The effect of a fore- 
closure decree in the Supreme Court in a mortgage 
suit. between Hindus, is equivalent to a decree estal- 
lishing proprietary right in the mofussil Courts, in 
similar suits on the like instruments. The mort- 
gayree in possession and another having sought to 
deprive the mortgagor of his title to redeem by means 
of a secret purchase of the mortgaged estate between 
them, including the fraudulent device of a sale by 
auction for arrears of revenue, such arrears being 
designedly incurred by the mortgagee in possession, 
it was held that a suit for redemption and for posses. 
sion instituted many years after the sale for arrears 
was not barred by section 24 of Act Tof 1845. fa 
mortgagee in possession fraudulently allows the Gov- 
ermnent revenue to fall into arrears, with a view to 
the land being put up for sale and his buying it in for 
himeeclf, and he does in fact become the purchaser of 
it at the Government sale for arrears, such a purchase 
will not defeat the equity of redemption. NAzin 
ALI KHAN v, OQJOODHYARAM KHAN 


[5 W. R., P. C., 83: 10 Moore’s I. A., 540 





335. ————__—__—————._ U sufructuary 
mortgage.—Profits paying the interest.—Suit by 
mortgagee to recover mortyage-money after time for 
redemplion.—Certain property was mortgaged for a 
terin of years, and possession given to the mortgagee, 
The mortgagor covenanted in the mortgage-deed that 
he would redeem the property after the term had 
expired, and that the mortgagee should take the profits 
in lieu of interest until redemption, After the capiry 
of the term the mortgagee sued to recover the mort - 
gage-money. J/eld that the mortgage was security, 
for the repayment of the mortyaye-money after the 
term had expired, and that during the term the mort- 
gugor could not redecin nor could the mortgagee re- 
cover his money, but that when the term had expired, 
either party could bring the transaction to a close. 
(:ANESH Kooep vo. Deepak Bukan 


(5 N. W., 128 
lif 
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Dya Kam v. Jwata Nata , 5 N. W.,, Ap. 2 


336.0. ———_——______—_—___——___ Sut for pos- 
session—Corenant to pay.—-Conditional sale.— 
Damages, Measure of —Costs.—Two out of scveral 
co-sharers mortgaged as their own, by way of con- 
ditional sale, 2 portion of the joint family property. 
The mortgagee foreclosed, and then instituted a aait 
for possession, which he withdrew with liberty to 
bring a fresh suit. He afterwards brought a suit 
for possession against the mortgagors and their co- 
sharers, on the suggestion of the mortyapors that it 
would be undefended. Tt was, however, defended by 
the co-sharers, and the suit was dismissed, "he 
mort gagre-deed contained no covenant to repay the 
money lent. In an action for damages brought by 
the mortgagee against his mort ygayors,—Z/eld that 
the plaintiff was entitled to recover the money lent 
und interest, and the costs of the second = suit, 
BIUGWAN ACIIARJRE tv, GOBIND SAHOO 

[I. L. R., 9 Calc., 234:11C.L. R., 355 


337. Partial foreclosure.— Fore- 
closure in respect of share of property.—Where 
several parties have an interest in a mortyage it is not 
competent for one of then to foreclose in respect of 





his fractional share. A purty suing for possession of 


a share of mortgaged property (after its release hag 
been effected by an arrangement made between the 
mort gagees and mortgagor) on the ground that he 
had an interest in the mortgage and in the funds ad- 
vanced by the mortgagees, must show that the mort- 
gagor jiaul notice of such interest. Buona Roy ov. 


ABILACK Roy ; ; ; 10 W. R., 476 


338. Joint mort. 
gagors.—Foreclosure of portion of property.—Sutt 
Jor possession of porticn of property afler fuore- 
closure,—-Where the whole of a mortgayge-debt was 
due to the persons claiming uuder the mortgage joint. 
ly and not severally, anda person entitled only to one 
moiety of the debt, foreclosed the mortyape os to 
that moiety, and sued the different mort payors for 
possession of a moiety of their intererts in the mort. 
prayed property, iu virtue of the mortgage and fore. 
closure,—//eld that the foreelosure wis invalid afd 
the snit| was not maintainable. Bisuan Dran 9, 





MANNI Ram . ‘ . I.L. R., 1 All, 207 
339. Joint mortgage 


by conditional sale of two villages.—~Sale of the 
equity of redemption,— Foreelosure in respect af one 
rillage.—B. mortgaged hy conditional sale two vil- 
layes to Z. for accrtain sam. He subsequently sold 
one village to J. and the other to SZ, having fore. 
closed the mortyage in respect of the village wold to 
&., fora proportionate amount of the mortgage-money, 
sued S, for possession of that village. Zeld that the 
snit was mantamable. Chandika Singh v. Pokhar 
Singh, 1. L. R., 2 All., 906, distinguished. Buss. 
ESHAR SINGH ov. LAaIk SINGH 

[1.L R., 5 AlL, 257 


OM 


( 8999 ) 


MORTGAGE—continued. 
9. FORECLOSURE—continued. 
(2) Rigut oF FoRECLOsSURE—continued, 
Partial foreclosure—continued. 


340. Foreclosure of 
portion of joint property.—Where a mortgage of an 
estate is # joint one and there is no specification in it 
that any individual shure or portion of a share of 
such estate is charged with the repayment of any 
defined proportion of the mortgage-money, but the 
whole estate is made responsible for the mortgage- 
money, it is not competent for the mortgagee to 
treat a sum paid by one of the mortgagors as made 
on such mortgagor’s own account in respect of what 
might be calculated as his reasonable share of the 
joint debt and to release his share from further li- 
ability. Where therefore in the case of such a mort- 
gage the mortgagee, in taking foreclosure proceed- 
ings, exempted the person and share of the mort- 
gagor so paying and proceeded only against the other 
mortgagors, and the mortgage having been foreclosed 
sucd the other mortgagors for the possession of 
their shares of such estate,—Held that, the fore- 
closure proceedings being irregular, the suit was not 
maintainable. CHANDIEKA Sinau vr, Pnokar SINGH 

{I. L. R.,2 All, 806 








341, ———— Purchaser of 
share of mortgaged property.—A mortgagee sold 
part of the mortgaged property and then foreclosed, 
his purchaser being no party to the foreclosure pro- 
ceedings. The mortgagee and purchaser afterwards 
sued for recovery of possession of the mortgaged 
property aftor foreclosure. Held that the purchaser 
could maintain his suit, although he had not been 
a party to the foreclosure proceedings for the re- 
covery of the mortgaged property, which had been 
purchased by him. The foreclosure conferred an 
absolute title to the whole property mortgaged on 
the mortgagee and anybody claiming under him, 
Rag CHANDRA PODDER v. MANORAMA 

(3B. L. R., Ap., 148; 12 W. R., 353 





342. Merger.—Fore- 
closure proceedings on the first of two mortgages of 
the same property to the same mortgagee—On the 
26th of March 1872 4. mortgaged to B. certain 
propertics for R12,000. On the 9th of May 1872 
f., to secure.n farther advance of R24,000 made to 
him by B., executed a second mortgage to B. of the 
same and certain other property. On the 29th of 
July 1873 3B. served A. with notice to foreclose 
the properties mortgaged by the first deed. On the 
28rd March 1874 and before the expiration of the 

ear of grace, a portion of the properties subject to 
both mortgages was sold at an auction-sale subject to 
existing incumbrances, and C. becaine the purchaser, 
C., thereupon, to protect the interests he had bought 
at tho sale, purchased in the name of D., a trustee, 
all the interest of 3B. in both mortgages, and, after 
the expiration of the year of grace, filed, in the name 
of himself and D., a suit to declare his absolute right 
to the foreclosed properties, and afterwards filed 
another suit against 4. for a money-decrce on the 
bond in the sccond mortgage. Held that C., being 
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Partial foreclosure—continsed. 


owner of portion of the property subject to both 
mortgages, and as such liable to contribute propor- 
tionately to the payment of both, could not foreclose 
the first mortgage, and then sue 4. for the whole 
debt due upon the second. Quare,—Whether it 
would be equitable for C. to foreclose the first mort- 
gage? Held further, that the bringing of the 
second suit had the effect of reopening the foreclo- 
sure proceedings, and that the Court could now make 
a decree in the whole case. KaLIPROSONNO GHOSE 
ov. KamINI SOONDURI CHOWDHRAIN 

(I. L. R., 4 Cale., 4765:3 C. L. R., 184 


3438. ——_——_——- Foreclosure of property in 
two districts.— Beng. Reg. XVII of 1806, s. 8.— 
According to section 8, Regulation XVII of 1806, 
where mortgage-property is situate in two districts, 
an order of foreclosure relating to the whole property 
may be obtained in the Court of either district. 
RASMONEE DRBEA v. PRANKISHEN Das 
[7 W. R., P. C., 66 
S.C. Ras Muni Dipran vo. Prawn KisHen Das 
[4 Moore’s I. A., 382 


Prosonno CoomaR Roy v. Haran CuunnrER 
CHATTERJEE : ‘ . 6C.L. B., 509 


344, Foreclosure of property 
partly in Calcutta and partly in mofussil.— 
Beng. Reg. AVIL of 1806.—The High Court, in a 
suit for foreclosure of property partly in Calcutta 
and partly in the mofussil, has no power to follow the 
procedure prescribed by Regulation XVII of 1806, 
which relates to the foreclosure of property in the 
mofussil; but it is bound to see that the defendant is 
not, by reason of the suit being brought in the High 
Court, deprived of any substantial advantage which he 
would have had if the suit had been instituted in the 
mnofussil Court. Bank oF HiInpusTAN, CHINA, AND 
JAPAN v. NUNDOLOLL SEN , - 11 BL, R., 301 


345. ——_——_—_— Foreclosure of property 
situated partly in Oudh and partly in the 
North-Western Provinces.— Beng. Keg. XVII 
of 1806, #. 8.—Whiere a mortgage of land situated 
partly in the district of Shahjahanpur in the North- 
Western Provinces and partly in the district of 
Kheri in the province of Oudh was made by condi- 
tional sale, and the mortgagee applied to the District 
Court of Shuhjahanpur to foreclose the mortgage 
and render the conditional sale conclusive in respect 
of the whole property, and that Court granted such 
application,— Held, with reference to the ruling 
of the Privy Council in Ras Muni Dibiah v. Pran 
Kishen Das, 4 Moore’s I. A., 392, that, where mort- 
gaged property is situated in two districts, an order 
of foreclosure relating to the whole propérty may be 
obtained in the Court of either district, that the 
circumstance that Oudh was in some respects a dis- 
tinct province from the North-Western Provinces did 
not take the case out of the operation of that ruling, 
inasmuch as Regulation XVII of 1806 was in force 
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Foreclosure of property situated partly 
' in Oudh and partly in the North- 
Western Provinces—continued. 


in Oudh as well asin the North-Western Provinces 
at the time of the foreclosure proceedings. SURJAN 
SINGH v. JaGAN Natu SINGH 

(I. L. R., 2 All, 313 


(4) DEMAND AND NoTIOR OF FORECLOSURE. 


346. Demand from mortgagor.— 
Beng. Reg. XVII of 1806, #. 8.—Foreclosure, Right 
of.— Under the terms of Regulation XVII of 1806, a 
demand from the mortgagor or his representative is 
a condition precedent to the right to take foreclosure 





proceedings. GONESH CHUNDER PAL v. SHova- 
NUND SUBMA ‘ .- LL. BR. 12 Calc., 188 
347. Demand for payment of 


mortgage-debt.— Power of a minor to take a 
mortgage.— Beng. Reg. XVII of 1806, 8s. 8.—A 
conditional mortgagee applied for foreclosure omit- 
ting previously to demand from the mortgagor pay- 
ment of the mortgaye-debt. On foreclosure of the 
mortgage he sued for possession of the mortgaged 
property. The lower Appellate Court dismissed the 
suit on the ground that the foreclosure proceedings 
were invalid and ineffective by reason of such 
omission, and in so doing directed that the demand 
which the mortgagee should make prior to a fresh 
application for foreclosure should be limited to a 
certain amount. J7e/d that the foreclosure proeced- 
ings were invalid and ineffective by reason of such 
omission and the suit had been properly disinissed ; 
and that it was not competent for the lewer Appel- 
late Court to put any limitation on the amount to be 
demanded by the mortgagee prior to a fresh applica- 
tion for foreclosure. Beuarr Lan v. Brent Lan 


(I. L. R, 8 All, 408 


348, —— $$$. Beng. Reg XV IT 
of 1806, s §.—Section 8 of Regulation XVIT of 1806 
contemplates a previous demand of payment of the 
mortyage-money, and non-compliance therewith as a 
kind of cause of action for commencing foreclosure 
proceedings, and such demand must therefore neces- 
sarily be made before the mortgagee has the right 
of applying for foreclosure, and the omission to make 
such demand vitiates the foreclosure proceedings 
altogether. Behari Lal v. Beni Lal, I.L. &., 8 Ail, 
408, followed. Karan SINGH v. MOHAN LAL 

{[1. L. R., 5 All, 9 


349. —————— Notice of foreclosure.— 
Issue of notification — Beng. Reg. XVII of 1806, 
ss. 7 and §.—A mortgagee’s “application” for fore- 


closure, as the term is used in section 7, Regulation 


XVII of 1806, means the whole transaction contem- 
plated in section 8, ending with the notification to 
the mortgagor; thus the year of grace for payment, 
and the year unecessary for completion of foreclosure, 
commence to run from the date of the notification. 
By the “ dute of the notification” is meant not the dats 
on which it is served on the mortgagor, nor the date 


III 
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(4) DemanD AND Notice OF FORECLOSURE 
—cuntinued. 


Notice of foreclosure— continued. 


on which the purwannah or document of notification is 
signed and sealed, but the date of its issue by the 
Court. The purwannah is first issued when it is 
handed to the peon for delivery, Stroop CaunpRRe 
Naa v. BoNOMALEE PuNDIT . - Ow. R.,, 116 


350, ————________——- Beng. Reg. 
A VII of 1806.— Form of notification to mortgagor. 
—In order to obtain a decree for foreclosure against a 
inortgagor, the purwannah to be issued by the Judge 
under section 8 of Regulation XVIT of 1806 must 
distinctly notify to the mortgagor that if he shall 
not redeem the property mortgaged in the manner 
provided for by the preceding section within one 
year from the date of notification, the mortgage will 


finally foreclosed and the conditional sale will bee 
come conclusive. BHREKUN KHAN . KROHUN 
Kuan . . . : ‘ . 3 N.W., 35 

351. Omission to 





give mortgagor copy of application to foreclose.—A 
mortgagee failing to fulfil one of the two conditions 
prescribed by Regulation XVILT of 1806, section 8, 
hey, furnishing the mortgagor or his legal represent- 
ative with a copy of his application to foreclose, cannot 
be said to be in a position to foreclose, Santee RAM 
JANA v, Mopoo My trEE ‘ . 20 W.R,, 363 


352. —————___—————————. Service of notice. 
— On whom to be serred.~-The only person on whom 
effectual service of notice of foreclosure can be made 
is the person really interested in’ protecting the 
estate. KALEE KooMAB Dutt 0. PRAN KIsHOREB 
CHOWDUKAIN ‘ 4 . 22 W. R., 168 


363. ————— Right to notice. 
— Beng. Reg. XVIT of 1806, 4. 8.—Purchaser of 
equity of redemption.—The purchaser of the equity 
of redemption is not entitled te notice in a forecloe 
sure anit, expecially if the purchase hag not been 
made until after the institution of the suit. GooBod. 
PERSAUD JANAH 0, BipPROPERSATD BRRRAB, 
[Marsh., 203; 2 Hay, 152 


KvcEMOFOOL ». BisskEssUR SINGH 


(Marsh., 887 


S.C. Brssessck Sinan v. KURMOFOOL 
(2 Hay, 408 
See KIiKHEN Buttusy Maura o. Beiasoo Kome 
NUR , : d : . 8W.R., 230 


where, however, the Judges (BAYLEY and Pagak, 

JJ.) differed, the former holding notice was not ne. 

cessary. LIssONATH SINGH 0. BRosowaTH Doss 
[6 W. B., 280 


354. Right to notice. 
— Purchaser from mortgagor.—A purchaser from & 
mortgagor, as one of his legal representatives, is 
entitled to votice of foreclosure. Mapnus THaKkoon 
n, JHOONUCK LaLi Doss . - 12 W.R., 105 


6m 2 
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Notice of foreclosure—continued. 


Mi1TTERJEET SINGH v. Mookn Lay SIneH 
(25 W. B., 139 


355. Right to notice. 
— Purchaser from mortgagor.—Legal. representa- 
tive.— Beng. Reg. XVII of 1806, s. 8.—The pur- 
chaser from a mortgagor is his legal representative ; 
and when the mortgagee takes out foreclosure pro- 
ceedings, the notice enjoined by section 8, Regula- 
tion X VII of 1806, must be served on such purchaser 
if it is used after the sale; fresh notice to the pur- 
chaser would not be necessary if the sale took place 
after notice to the mortgagor. ACHUMBIT MISSER 
v. LALLA NunD Ram , : . 1LW.R., 544 


356. Right to notice. 
—T'ransferees in possession.—Transferees in posses- 
sion are entitled to notice of foreclosure. Tazun 
Bipez v, Suis CHUNDER Duvr . 10 W.R., 170 


357. Assignee of 
mortgagor.— Beng. Reg. XVII of 1806, s. 8.— Legal 
representative—-A pur haser of the rights and 
interests of the mortgnyor is a legal representative 
within section 8, Regulation XVII of 1806, and 
notice of application for foreclosure must be served 














on him. GoxnaAm DustagEeR Kuan vo. Jouat SINGH 
jl BL. R., 8. N., 3:10 W. R., 86 
358. Right to notice. 


— Beng. Reg. XV11 of 1806, s.8.— Conditional sale.— 
Purchaser.— Second mortyagee.—Legal representa- 
tive—Where land which has been conditionally sold 
is subsequently mortgaged, the second mortgagee, 
being the mortgagor’s “legal representative,’ with- 
in the meaning of thet term in section 8 of Regula- 
tion XVII of 1806, is entitled, on foreclosure proceed- 
ings being taken by the conditional vendee, to the 
notice required by that section, and cannot be deprived 
by the conditional vendee of the possession of the 
land, not@ithstanding foreclosure, where no such 
notice has been given to him. Dire@as SinaH o. 
Desi finan. > . LL.B. 1 All, 489 


350. Right to notice. 
—" Legal representative’? of mortgagor.— Beng. 
Reg. XVII of 1806, s.8.—The holder of a decree for 
moncy docs not, merely because he has attached land 
belonging to his judgment-debtor while it is subject 
to a conditional mortgage, become the “ legal repre- 
sentative’? of the mortgagor within the meaning of 
section 8 of Regulation XVII of 1806, and entitled 
to notice of the foreclosure of such mortgage ; neither 
is the holder of » prior lien on land which is condi- 
tionally mortgaged the “ legal representative” of the 
mortgagor and entitled to notice of foreclosure pro- 





ceedings, Rapury TEwarki tr. BusHA Misr 
[I. L. R., S$ All, 413 
360. Right to notice. 





— Purchaser of mortgagor's interest, — Where a per- 
yon mortgages his property by deed of conditional 
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(6) Demayp anp Notice oF FoREcLosuns 
—continued. 


Notice of foreclosure —continued. 


sale, and afterwards the right, title, and interest of 
the mortgagor is sold in execution of a money-decree 
previously obtained against him, the purchaser at 
such sale is entitled to due notice of foreclosure pro- 
ceedings instituted subsequently to the sale, but be- 
fore the confirmation thereof. See Bhyrub Chunder 
Bundopadhya v. Soudamini Dabee, I. L. R., 2 Calc., 


141. RamMEswap NATH SINGH v. MEWAR JUGIERET 
SINGH , A ‘ I. L. R., 11 Cale. 341 
361. Right to notice. 





Assignee of mortgagor.— Beng. Reg. XVII of 
1806, s.8.—Under section 8, Regulation X VII of 1806, 
a mortgagee is bound to serve notice of foreclosure 
upon the assignce of the mortgagor, whether such 
assignee be of the whole or a portion of the mortgaged 
premises, and whether notice of the assignment has 
been given to the mortgagee or not. Ganga GoBIND 
MANDAL v. BANi MADHAB GHOSE 

($8 B.L. R., A. C,, 172; 11 W. R., 548 


362, ———_—_—______—_—_—_—- Right to notice. 
— Assignee of mortqayor.- - Beng. Reg. XVII of 1806, 
s. 8.—The assignee of a mortgagor, though purchaser 
of only a portion of the mortgaged property, is his 
“legal representative,” within the meaning of see- 
tion 8, Regulation XVII of 1806, and as such enti- 
tled to notice of foreclosure, SHEO GoLaM SINGH 
v. RaMRooP Sinon 

(15 B. L. R., 34, note : 28 W. R., 25 


363, -——_______ Right to redeem, 
— Mokurraridar,— Beng. Reg. NV 11 of 1806, s. 8.— 
The holder of a maurasi mokurrari potta under the 
mortgagor is not a “representative ’? within the 
meaning of section 8 of Regulation XVII of 1806, 
and is therefore not entitled to notice of foreclosure 
under that section. Lalla Doorga Pershad v, Lalla 
Luchmun Sahoy, 17 W. R, 272, followed, Sriporr 
CHURN Dry v. Mourpe Narain SINGH 

(1. L. R., 8 Cale, 643:13 C. L. R., 119 


364. Beng. Req. 
XVII of 1806.—A second mortgagee under a mort. 
gaye-bond is entitled to notice of foreclosure under 
Regulation XVIT of 1806. Nuvpyar  Cyanp 
CHUCKERBUTTY v, Roop Doss BANERJEE 

[22 W. R., 475 


365. ——_-—_———- Right to notice. 
— Second mortgagee.— Prior foreclosure of a second 
mortgage.— Legal representative — Beng. Reg. 
AVI of 1806, s. 8—In the case of the prior fore- 
closure of a subsequent mortguye,— Quere,—W hether 
the second mortgagee is the mortgagor’s legal repre- 
sentative for the purpose of the notice oF foreclosure 
under section 8, Keygulation XVIL of 1806. When 
the first mortgapee had no knowledge or cognisance 
of the second mortgage, or of the foreclosure proceed- 
ings taken under it, the second mortgagee had no 
just ground of complaint that the notice of fore- 
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closure was served, not on him, but on the mort gagor- 
Kavexg KisHoxg CHArrenser v. ‘Tana Persian 
Roy . 5 ; : ; ; 4W.R.,,1 
366. Right to notice, 
—Purchaser from mortgagee.—Property in the 
mofussil which lad been mortgaged in 1862 to C. by 
a deed in the English form containing the usual 
power of sale on default. of payment, and again in 
1864 to ZT. by deed of conditional sale, was sold by C. 
under the power of sale and purchased by N. Pre. 
viously to the sale, 7. had foreclosed. Inca suit for 
possession of the property brought by the widow of 7" 
against NV. and the mortgagor, it appeared that no 
notice of foreclosure had been served on NL Held 
that NV. was entitled to such notice by the facet of his 
purchase, whether he had obtained possession or 
not, and that no notice having been served upon hin, 
the suit was not maintainable against him. BuHANoo- 

MULTLY CHOWDEAIN v. PREMCHAND NKOGEB 
(15 B. L. R., 28: 23 W. R., 96 


Mououn Lat, Sookun vw. GoLtuck Cuunprr Durr 
[1 W. RR. P. C.,19: 10 Moore’s I. A., 1 


367, ——__——________—_-_ Sufficteftcy of 
solive,— Foreclosure of share of mortgaged property. 
—'T'wo persons jointly held a mortgage, each having 
an equal share init. The equity of redemption sub- 
sequently became vested solely in one of these persons, 
Held that, under the circumptanees, a notice of fore- 
closcre contined to a one-half share only of the mort- 
gaye (issued by the mortgagee, who had no interest 
in the equity of redemption) was sufficient, and that 
the foreclosure proceedings were not bad, although 
thev related only to & part and not to the whole of the 
mortgaged property. HUNOOMANPERSAVD SAILOO 
©. KALEEPERSAUD SsHoo . W.R., 1864, 285 


368, ——_——____—_———_ Sufficiency of 
nolice.—Effect of service of second notice of fore- 
closure.—Where the notice of foreclosure was duly 
served on the mortgagor, no subsequent transfer 
of the property, whether voluntary or involuntary, 
could affect the validity of the notice, or Hnpose 
on the mortgagee any new obligation in the way 
of causing a fresh notice to be served on the pure 
chaser. ‘The notice having been duly served on the 
mortgayor, his right and interest were subsequently 
sold in execution and the mortgagee caused a second 
nutice tw be served on the purchaser. The fore- 
closure took place after the expiry of a year froin the 
first, but within @ year from the date of second 
notice. Held, under the circumstances of the case, 
that, as the seeond notice was merely for preater 
caution to bring to the knowledy. of purchaser that 
notice had already been issued, and did not supersede 
the first notice, the foreclosure proceedings were 
reyuiar, and the suit for possession was inaintainable, 


ZaMinN ALL o. Hosskin ALI .2 Agra, Pt. II, i187 
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Notice of foreclosure—continued. 


369. Fresh notice,— 
Allowance of time by mortgagee beyond year of grace, 
—A mortgagee having issued notice of foreclosure 
on the mortgagor, allowed hint six months’ time in 
Which to redeom, shortly before the expiry of the 
year of grace. The mortgagor died, and the mort- 
gagee sued to recover the property. dle/d that fresh 
notice of foreclosure on the legal representative of 
the mortgayor was not necessary, the requirements 
of the law in the issue of the notice and the expiry 
of the year of grace having been complied with, 
BazLooxr Rauim v. ABDULLAH 

[2 B. L, RK. 8. N., 56:10 W. R., 859 


370. Ketension of 
time for payment -—Freah notice.—Where a mort- 
gage becomes foreclosed and the mortgagee abstains 
from enforeing his right and allows the mortgagor 
an extension of time, it is not necessary that a fresh 
notice should be served, Brigo Moucn Sutpeurry 
vw, KapNA Monun Day ; 20 W. R.,178 


371, ———_—_——_—_————_——_ ———_——— verrvice of notiog. 
—Proof of service.— Beng. Reg. XVII of 1806.— 
Duty of Judge. -Under Kegulation XVIT of 1806, 
the Zillah Judge is judicially required to see it 
proved before him that the notice of foreclosure has 
been duly served, and to*record a proceeding certify- 
ing that the requirements of that) Kegulation have 
been duly carried out, and also any clucidating facts 
necessary to be recorded as occurring within the year 
of gracu. AbbAS ALY v, NUND CooMAR GioKK 

(7 W. R., 128 


372. Service of notice. 
—LProof of service.— Beng. Rey. XVII of 1806, 8. &. 
—The provisions of section 8 of Keyulation X VIL of 
14UU, that a copy of the mortgagee’s application 
to foreclose is to be served with the Judge’s pur- 
wannah referred to in that section, are imperative 
and not merely directory. Where the evidence fell 
short of proof that a copy of such application was 
served with the purwannah of the Judge,— Lfeld that 
such failure of proof was fatal to the plaintiff's suit 
to recover possession of the mortgaged premises after 
the expiration of the year of grace, When the plain. 
tiff’s second mortgagecs, who had foreclosed their 
mortgayor’s equity of redemption, sued for possession 
of the mortgaged property, and alleged that their 
mortgayor’® equity of redemption had been finally 
foreclosed by the first mortyuyee after due proceed- 
ings and expiry of the year of grace without redemp- 
tion, and that they were, therefore, entitled to absolute 
possession, and failed on the ground that notice of 
foreclosure had not been duly served,— Held, they 
were not entitled to a decree us mortgagees for pos- 
session, subject to their accounting to the mort- 
yagors, that being relicf different from that prayed 
for in their plaint. BANK oF Hinovustan, Cuina, 
AND JAPAN ct. SMOROSHIBALA Dense 


[L. L. R., 2 Calc. 311 
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378. Service of notice. 
—Proof of service.—Beng. Reg. XVIL of 1806, 
s. 8.—The notice of foreclosure under section 8. 
Regulation XVII of 1806, is not merely a preli- 
minary procecding leading up to a Judgment of fore- 
closure to be subsequently pronounced in Court. It 
not only fixes the date from which the period during 
which the mortgagor is to retain the right to redeem 
is to be computed, but it is of itself the operative act 
in the foreclosure proceeding. The service of the 
notice, therefore, should be evidenced by the clearest 
proof, and should be in all cases, if not personal, at 
least such as to leave no doubt in the mind of the 
Court that the notice itself must have reached the 
hands or come to the knowledge of the mortgagors. 
Evsur ALI v, AZUMTOONISsSA . W.R., 1864, 40 


$74. Service of notice. 
—Proof of service.—The regulation as to service 
of a notice of foreclosure does not provide for 
any mode of service in substitution for personal 
sorvice, though in some cases it has been held that 
rsonal service is not a>solutely necessary; but to 
began resort to any othr mode of service it must 
. shown that in spite of offorts made for that 
purpose the notice cannot for some reason be person- 
ally served. A copy of the yeport of the Nazir of the 
Civil Court, copies of the depositions of witnesses 
pot taken in the presence of the parties to the suit, 
and a copy of the tinal foreclosure proceeding, are 
not legal evidence to prove the service of a notice of 

foreclosure, MapHo SINGH v. MauTas Sinau 
[3 N. W., 325 











375. ——_——_—__——_——— Service of no- 
tice. —Mode of service.—Whiere notice of foreclosure 
issucs, and tho serving officer finds that the mort- 
gagor is not at home, it is sufficient if he affixes the 
notice on tho door of the mortgagor’s house, per- 
sonal notice on the mortgagor not being essential. 
Soorsoo Kant BANERJEE v. Kristo Kisnore 
Poppar . : ° . 14 W. R., 428 


376. Service of no- 
tice.— Mode of service.— Sufficiency of service.— 
Beng. Reg. XVII of 1806, s. 8.—Where notice of 
foreclosure was shown to have been served according 
to the usual course of business in the Sheriff's oftice, 
the Court presumed that a copy of the application 
had been duly served therewith; but where it 
appeared that, according to the practice of the High 
Court, mention of the application would have been 
made in the order if it had accompanied the notice, 
and no such mention was made, the Court refused to 
wnuke such presumption. DENONATH GANGOOLY fr. 
Nugsina ProsuapD Dass , . 14 B,.L. R., 87 

[22 W. R., 90 


377. Service of 
notice.— Mode of service.—Beng, Reg. XVII of 
1806.—Minor.—Regulation XVII of 1806 giving 
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Notice of foreclosure— continued. 


no special direction as to the person on whom notice 
of foreclosure is to be served, when the person for 
the time being entitled to the equity of redemption 
is a minor, and no guardian of such minor has been 
appointed under Act XL of 1858, service of such 
notice of foreclosure upon the minor und his mother 
will be deemed sufficient service. DABEE PERSHAD 
»v Maw Kuan. P ; . ON. W., 444 


378. Service of no- 
tice.— Sufficiency of service—Beng. Reg. XVII of 
1806.—Representative.—The order of foreclosure 
having been served on the widow of the deccased 
mortgagor who had a life-interest, and also was the 
guardian of the minor adopted son and legal repre- 
sentative of the deceased, the service was held to be 
sufficient. RasMONEE DEBIA v. Prawn Kissen Das 

(7 W. R., P. C., 66 


S. C. Ras Muni Dinran v. PRANKISHEN Das 
[4 Moore’s I. A., 362 





3798, ——_——_—_—______—__—_——_- Service of no- 
tice.— Sufficiency of service.—1t cannot be said that, 
if a notice of foreclosure addressed to a deceased 
mortgagor has reached the hands of his representa- 
tives, they have not had the notice, nor that they 
were debarred from paying or were not required to 
pay the amount of the mortgage upon receiving that 
notice. Ram CHUNDER HALpDER v. JONAB ALI 
KHAN e ° e ) ° 17 W. R., 230 


380. Serrice of no- 
tice.—Sufficiency of servive-—Where the defendant 
denied having received notice of foreclosure, and the 
witnesses called to prove servico denied all know- 
ledge of the matter,—Held that the report of the 
peon in the formal proceedings before another Court 
was inadmissible as evidence in the case, and the 
acquiescence of onc mortgagor was not binding on 
the other. Transferees in possession are entitled to 
have notice of foreclosure. Taz0N BiBre v. SHIB 
CHUNDER DHUR . ‘ ; . 19 W. R., 170 


381. Service of no- 
tice.—Proof of service.—Suit by conditional vendee 
Sor possession.— Where in a suit by a conditional 
vendee for possession after foreclosure the service of 
notice is denied by the mortgagor or his representa- 
tive, it is incumbent on the former to prove such 
service independently of the copy of the foreclosure 
proceedings. SOOKHMUN v, CHOORAMAN 

[1 Agra, 172 


382. Service of 
notice, — Fresh notice, Necessity i are ies 
Jrom mortgagor after notice served.—Where the 
mortgagor sells his equity of redemption after fore- 
closure proceedings had been applied for and notices 
duly served on him, it is not necessary for the mort- 
gagee to issue fresh notice on the purchaser: the 
requirements of the Regulation are satisfied by the 
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service of the notice on the person who at the time 
of service is entitled to redeem. JYRAM GIR ». 
KRIsHAN KisHORE CHUND , . 3 Agra, 307 


383. Service of no- 
tice.— Proof of service.— Beng. Reg. XVII of 1806, 
#, 8.—The condition of foreclosure required by sec- 
tion 8, Regulation XVII of 1806, is that the mort- 
gagor should be furnished with a copy of the peti- 
tion referred to in the section, and should have a 
notification from the Judge in order that he may, 
within wa year from the time of such notice, redeem 
the property. In an action brought to recover pos- 
session as upon a foreclosure, it is essential for the 
plaintiff to satisfy the Court that the above condition 
has been complied with. In such a case, the service 
of the notice must be established by evidence. The 
mere return of the Nazir on the back of the Judge's 
purwanuah to the effect that the mortgagor had been 
duly served, is not legal evidence of service. The 
functions of the Judge under section 8 wre merely 
ministerial, The year during which the mortgagor 
May redeom, runs not from the date of the purwan- 
nah, or the issuing of it by the Judge, but from the 
time of service. Where there are several mort- 
gayors, and it is not sought to foreclose the indivi- 
dual shares of cach as against each, but to foreclose 
the whode estate as upon one mortyage, one debt, 
and one entire right against ull, service of the notice 
upon some only of the mortyagors is insufficient, to 
warrant, the foreclosure of the whole estate or of any 
part of it. Quere,—Whether there may not. be 
cases of mortgages of separate shares, in which by 
proceedings properly framed foreclosure may take 
place in respect of some of such shares only. The 
mortgagee, when he secks to foreclose, must dis- 
cover and serve notice on those who are the then 
owners of the estate. NORENURR NARAIN SINGH v. 
DwaknkaLaL Monpurk. ILL. R., 3 Calc., 397 

{1C.L. R., 369: L. KR. 6 1, A, 18 


384. Sufficiency of 
notice.— Reg. XVII of 1806, s. 8.—Service of copy 
of petition and of purwannah,—The provisions of see- 
ition 8 of Regulation XVII of 1806 are not merely 
directory but imperative, prescribing conditions pre- 
cedent to the right of the mortgagee to enforce for- 
feiture of the estate of the mortgagor, and have for 
their object the protection of mortyayors from fraud. 
The prescribed procedure must be strictly followed. 
Norender Narain Singh v. Dwarka Lal Mundur, 
LR. 57. A, 18: LL. B., 3 Cale., 397, referred to 
and followed. #Zeld that, although the mortgagor at 
the hearing of the foreclosure suit in the Court of- 
first instance had not insisted on the insufficiency of 
the notification of the mortgagee’s application to 
foreclose, but had relied on another defence, this 
could not he construed as a binding admission that 
notice had been duly given; that service of the copy 
petition for foreclosure, and of the purwannah signed 
by the Judge, was essential; aud that the mortgayor 
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was not precluded from questioning the regularity 
of the proceedings in his subsequent appeal, Ma- 
DHOPERSAD v, GAIUDHAR 

(I. L. R., 11 Cale, 111: L. R., 11 I, A., 186 


385. Sufficiency of 
notice.—Mortgage by conditional sale.—Swuit for 
possession of mortgaged property.— Beng. Reg. 
XPIL of 1806, 8. &—Conditions precedent,—De- 
mand for payment of mortgage-money.—Proof of 
service of natice.— Proof of notice being signed by 
the Judye.—Prvof of forwarding copy of applica- 
tion with notice.—Transfer of Property dot (IV 
of 1882).—The provisions as to the procedure to be 
followed in taking foreclosure proceedings under 
Regulation XVIL of 1806 are not merely directory, 
but strict. satisfaction of the prescribed conditions 
therein laid down precedes the right of the condi- 
tional vendee to claim the forfeiture of the condi- 
tional vendor's right, and the various requirements 
of that section have to be strictly observed in order 
to entitle w mortgagee to come into Court, and, upon 
the basis of the observance of those requirements, to 
assert an absolute title to the property of the mort- 
gagor. Norender Narain Singh v. Dwarka Lall 
Mundur, I. L. BR, 3 Cale., 397 ; und Madho Pershad 
v. Gajadhar, 1. L. R., 11 Cale., 111, followed, In 
a suit. for possession of immoveable property by @ 
conditional vendee under a deed of eonditionnal sale, 
alleged to have been foreclosed under Regulation 
XVII of 1806, it appeared that, except a recital in 
the application for foreclosure itself, there was no- 
thimg to show that any preliminary demand was ever 
made upon the mort gayors for payment of the mort- 
page-debt; that there was no proof of the notice” 
itself having been served upon the mortgayors, which 
it lay upon the plaintiff to establish ; that there was 
nothing to show that the notice which was issued 
was signed by the Judge to whom the application 
was made ; and that it was not proved that a copy of 
the application was forwarded slong with the notice 
to the mortgagors, or that its terms were ever 
brought to their knowledge. feld, applying to the 
case the principles stated above, that tLe provisions 
of Regulation XVIT of 1806 had not bu satisfied, 
and that, the plaintiff had not fulfilled his obligation, 
namely, to prove affirmatively that those provisions 
were strictly followed. J/eld, also, that to treat the 
suit. as one instituted under the Transfer of Property 
Act, and to allow the plaintiff to obtain such relicf 
ns he would be entitled to by that Act, would be to 
countenance an entire change in the pature and 
character of the suit as it was originally matituted, 
an’ that this was 4 course not sanctioned by the law. 
Srroa Baxusy vo. Latta Prasap 

(LL. R., 8 All, 386 


3886. Sufficiency 
of notice.—Foreclosure proceedings under Keg. 
AVVIT of 1806, and subsequent procedure under 
Transfer of Property Aot.—Mortgage.—Condi- 
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tional sale.—Suit for possession on foreclosure. 
—Beng. Reg. XVII of 1806, ss. 7, 8.—Act IV 
of 1582 (Transfer of Property Act), ss. 2, 
cl. (c), and 86.—The procedure laid down in the 
Trausfer of Property Act may be applied to the 
case of foreclosure of s mortgage exccuted before the 
Act came into operation, provided it be so applied as 
not to affect the rights saved by section 2, clause (¢) 
of the Act. Where, therefore, under the provisions 
of Regulation X VII of 1806 notice of foreclosure had 
been served on a mortgagor by conditional sale, the 
mortgage having been executed, and the foreclosure 
proceedings taken before the Transfer of Property Act 
caine into force, and after the expiry of the year of 
grace the moncy not having been paid, the mortgagee 
instituted a suit for possession on foreclosure, mnd 
when such suit was defended by a third party who 
had purchased the mortgaged property at an execu- 
tion sule and obtained possession before the commence. 
ment of the foreclosure proceedings and the necessary 
notice had not been served upon him,—J/eld that it 
was competent to the Co rt to apply the procedure 
prescribed by the Transfe. of Property Act and grant 
the mortgagee a decree in the tems of section 86, 
substituting the period of “one year”? for the period 
of “sin months” therein mentioned. Ganga Sahai 
v. Kishen Sahai, I. DL. R., 6 All, 622, referred to. 
Penuash Kore v, Mauauir Persiap NARAIN 
Singu ; . - LL. R11 Calc, 582 


387. Sufficiency of 
solice,— Mortgage by agent.—Where a mortgage was 
made by the hunberdar for himself and as agent for 
other sharers, it was held necessary to issue notice of 
foreclosure both to the lumberdar and his co-sharers. 
PUNCHUM SINGH v. MUNGLE SINGH 


[2 Agra, Pt. II, 207 


388. Omission to 
give notice, Effect of —Omission to give notice to the 
mortgagor or his representative is suflicient to vitiate 
the whole of the foreclosure proceedings. Kuoko0o 
MiskalIN v, JuooMUCK LALL Dass 

[156 W. R., 263 











389. ——_—__———. Irregularity in 
JSoreclosure proceedings.— Beng. Reg. XVII of 1506, 
s. 8—The omission of the Court to send with a 
notice of foreclosure a copy of the mortgagee’s  peti- 
tion as required by section 8, Regulation XVII 
of 180, was held to be not such an irregularity as 
made void the foreclosure in a case where, subsequent 
to the issue of the notice, the mortgagor continued to 
live in the neighbourhood of the property, and the 
mortgagee erected buildings on it and used it as his 
own, without objection or claim on the part of the 

. mortgagor, SaALIGRAM TEWARER ¢. BEHAREE 
Missez ; ‘ W. R., 1864, 36 





390. Beng. Reg. 
XVI of 1806, 8. 7.—Notice of foreclosure nut 
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signed by Judge.—Invalidily of foreclosure proceed- 
ings.—A_ notice issued under Regulation XVII of 
1806, which does not bear the sigtature of the 
District Judge, but bears the seal of his Court only, 
is informal and bad, and the foreclosure proceedings 
in which such a notice has issued are invalid ab initio. 
BAsDEO SINGH v. Mata DIN SINGH 

(I. L. R., 4 All, 276 


391. ——— Form of notice. 
—Omission to sign and seal by Judge.—A notice of 
foreclosure, bearing the seal of the Court issuing it, 
but signed only by a Moonserim, is not a suffivient 
compliance with the law, which requires that the 
notice be given under the seal and official signature 
of the Judge. Sxz1tH Hur Laut v. MANICKPAL 

(3 N. W., 176 


392. ————_- ———- Beng. Reg. 
XV 11 of 1806.—A notice of foreclosure signed hy the 
serishtadar of the Judge’s Court and bearing the seal 
of the Court, but not the signature of the Jndge,— 
Held, following the principle of the decision fh 
Basdeo Singh v. Mata Din, I, L. R., 4 All, 276, not 
to be a valid notice under Regulation X VIL of 1806, 
section 8. Doma Sanu v, NATHAI KAN 

[I. L. R., 13 Calc., 50 


10. ACCOUNTS. 


393. Claim for account.—Suit 
on mortgage payable on demand —Where a imort- 
gage-debt is payable on demand, the mortgagee ought 
to sue, not for interest only, but for an account and 
payment of what remains due on the mortgage for 
principal and interest up to the filing of the plaint. 
ANNAPA t, GANPATI I. L. R., 5 Bom., 181 


304. Suit for account.—Suit by 
mour(gaygor.— Redemplrion,— Ordinarily, a stit for an 
account Upon a mortgage cannot be maintained by a 
Inortgager unless he asks for redemption also. 


Hani vt. LAKSUMAN I. L. R., 5 Bom., 614 


See SUANKARAPA v. DANAYA 
[lL L. R., 5 Bom., 604 


395. Obligation to account,— 
Mortgagee in possession.—VThough a mortgage be 
not an usufructuary mortgage, the mortgagee Mm 
possession ix bound to give an account of the protits 
realised by him from the mortgaged property se long 
as it was in his possession, whether he took possus- 
sion with or without the consent of the mortgagor. 
NILKANT SEIN v. JAENUODDEEN W.R., 30 


396. ———__—_— Mode of taking account.— 
Reng. Reg. XV of 1793, s. 10 — According to section 
10, ‘Regulation XV of 1793, it is the duty of the 
Court to take an account of the receipts of the 
Mortyagee in possession, and then to adjust the mort- 
gaye account of principal and interest. SHU MBOO- 


datu Roy c. Muxowak Aut. W. B., 1864, 108 
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397. Form of account,—Mort- 
gagee in possession.— A mortgagee in possession 
should keep an account independent of the butwara 
accounts, which may be used as a test of the accuracy 
of the accounts filed by the parties, The mortgapree’s 
account must be prepared by himself or by his own 
agent, and must comprise the gross receipts realised 
from the tenantry, and the account must be full and 





complete. Rast Kissen Sinau nr. Kunpun LALL 
[W. R., 1864, 177 
388. Suit by second 





morigagee against mortgayor and third mortygagee.— 
Ina suit by a second mortgagee against. his mort- 
gagor and a third mortgagee, asking for an account. 
and sale, the Court directed an account ‘to be taken, 
not only of what was due to the plaintiff, but also 
of what was due to the third mortgagee. AUNLN- 
DRO BeoosuN CHATTERJEE 0, CHUNNOOLALL Jo- 
HURRY . ; I. L. R., & Calc., 101 


399. Liability to account.— 
Duty of mortgagee of share of estate.—I\t is the 
duty of a mortgagee of a fractional share of an estate 
held in joint tenancy to see that he receives out of 
the estate all that the mortgagor ought to have 
received ; not only that all assets are realised anid 
brought to account, but that the expenses are regu 
lated with care, ALIREZA v. TARASOONDEREE 

[2 W. R., 150 





400. Mortgagee in 
constructive possession.—- Duly of morlgagee.-- Held 
that an usufructuary mortgagee in possession is 
liable to account for the profits, whether such pos- 
session be by himself or by his agent, and that the 
suit should not be dismissed merely because the mort- 
gapee refused to give the account, but that the 
Court should give proper directions for the mort- 
gagee’s account to be taken, charging: the mortgagee 
with the amount of the ordinary annnal protite if 
received) by hin or his agent, but not so charging 
hint if the profits were received by the agent of the 
mortgagor. JAFFKEER Beaum v. Cuber Beaune 

; [3 Agra, 153 





401L. ——__——__——__—————__——_ Warteer of right 
to account by mortgagor.—- Usury laws, Repeal of. 
—Contract as lo profits of estate.—A mortgagor 
may pive his usufructuary mortgagee the power to 
sue him personally, or to sell the land, or both, at 
any moment. Since the repeal of the usury laws a 
mortgagor and mortgagee may make what contract 
they please with refercuce to the protits of the mort- 
gaged estate, and the mortgagor may by contract 
deprive himself of the right to compel the mortyapee 
in possession ta account for the profits, MoNnsvoo LAL 
vo. REET BHOOBUN SINGH —, - BOW. R., 283 


402. Usufructuary 
mur tgage, — Kedemplion.-- Lnterest.-- Beng. Req, 
NV of 1793, «8.3, 4. 10,11. Stat, 13 Geo. I/1, 
c. 63, 8. 30.~—.4ce6 XAVLLIL of 1855, 8. 7.— Novation 
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of contract, — Recital of mortgage.—J , the usufruc- 
tuary mortgagee for 11,250 of certain land, of one- 
ninth of which he had purchased the equity of redemp- 
tion, in T8564 gave a usufructuary mortgage of the 
land to N. for R2,700, of which #1,950 represented 
the mortgage-money of the land he held as mortgagee 
and R750 of the land he held as proprictor. Ry the 
instrament of mortgage it was provided that the 
mortgagee should take all the profits in lieu of interest, 
and the mortgage should be redeemable on payment 
by the mortgagor of the principal money, In 1880 
f., the representative of the original mortgagor in 
respect of eight-ninths of the land, sued, with refer. 
ence to Regulation XV of 1793, for possession of the 
land, on the ground that. the mortgage had been re. 
deemed, as the principal money and interest. at twelve 
percent had been received out, of the profits, and 
claimed an account. N. set up asa defence that the 
provisions of that Regulation were not applicuble, as 
after its repeal by Act XX VILE of 1855, the mort- 
gagor had agreed not to claim an accoant. Chis 
nereement, he alleged, was contained in the Wajib-ul- 
urzof 1871, Meld thatthe wajib-ul-nyz did not contain 
anew contract or ratification of the eld contract of 
185} between the partics, but merely a recital of the 
Inortgage, and therefore #, was entitled town recount, 
Held also that the account should be ealculated on 
cight-ninths only of the land. | Observations by 
Sruart, C.J ,on Regulation XV of 1793 and Statute 
13 Qeorge TH, Cap. 63. Shak Makhan Lal v, Sri- 
krishna Singh, 2B. LR, P. C..44d and Badri Pra- 
sad v. Murlidhar, 1 Le #., 2 AU., 698, referred to, 
Mantas Kuan e. CoLLecron oF SHANJAHANPUR 

(I. L. R., & AIL, 419 





ewes 





403. Usufructuary 
mortygage.-- Reservation of huk ajori.— When a deed 
Is cssentially in the nature of a usufructumry morte 
gauge, the reservation of link ajori, which was held to 
be notin the nature of rent, to the proprietor, and any 
Other arrangement between him and his tessee enpnot 
alter the essential character of the deed, nor relieve the 
mortgagee from the liability of rendering an necount. 


Hyper Burs vo. Hossein Buksn 4 W. R., 108 


See FuznooLn RuumMan o. Aut Kureenm 
15 W. R., 168 


404. Right to an uccount, — Suit 
for redemphon,  Usufructuary morlygayge.~ Una poe 
demption under the old law, for the possession of lund, 
the subject of an usufructuary mortgage, the plain. 
tiff ois entitied to an necount, even though the 
terms of the original agreement exempt the defend. 
ant from his lability to an account, and although 
the principal suum advanced is very small, Doowga 
DABEK v, InsUk CUUNS DER CHATTIRIER 

[10 W. R., 367 

PonJom Sincu v. AMBENA Kuatuom 

(6 W.R., 6 


405. Right of pur- 
chuser for mu: tgagor tu anaceuunt,— The fuct that 





» 
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Right to an account—continued, 


a purchaser of the equity of redemption received a 
certain sum for payment to the mortgagee does not 
preclude him from claiming from the mortgagee an 
account of the income of the mortgaged property. 
JAFREE BEGUM vw. GunGcA Kam , 8 Agra, 9l 


406. Right of mort- 
gagor to call on mortgagee to file account.— Beng, 
Reg. XV of 1793.—Beng. Reg. I of 1798.—A mort- 
gagor who has recovered possession of the mortgaged 
property by the deposit of the principal sum lent under 
Regulation 1 of 1798 is, in a suit subsequently brought 
by him for the adjustment of accounts during the 
period the mortgagee was in possession, entitled to 
force the defendant to file his accounts and swear to 
them according to the provisions of Regulation XV of 
1793. Turuzzoon Hosskin 0. MAHOMED HossEIN 

[2 Hay, 17 


407. Production of accounts.— 
Beng. Reg. XV of 1798, 8. 11.— Under section 11 of 
Regulation XV of 1793 a mortgagee in possession is 
bound to produce the accounts of collection and dis- 
bursement, and to swear to them; and a ploa of “ no 
assets” will not exempt hi: from acting up to those 








requirements. BugECHUCK SINGH vo. LurciMina- 
RAIN SINGH " ‘ , . i Hay, 182 
408. Beng. Rea. I 





of 1798, s. 8.—In a suit for foreclosure brought by 
a mortgagee under a bye-bil-wafa, or conditional 
bill of sale, it is not incumbent on the wmortgagee to 
produce his accounts; the language of section 3 of 
Regulation I of 1798 pointing to an adjustment of 
accounts in the event of accounting becoming neces- 
wg in which case the lender istoaccount. KorbxEs 

v. AMEKRKOONISSA BEGUM 
[1 Ind, Jur, N. 8.117: 5 W.R. P.C., 47 
10 Moore’s I, A., 340 


400. Objection to items in ac- 
counts.— Jummabundi papers,— Beng. Reg. IX of 
1833.—A mortgagor is not precluded from question- 
ing the correctness of the Jummabundi annually filed 
by the patwari in obedience to the provisions of Regu- 
lation IX of 1833 by reason of his not having brought 
the incorrect entries to the notice of the Collector at 
the time the papers were filed, Tar@ ALI v, GoLAB 
CHOWDHREE ; - m . 8 Agra, 314 


410. Mode of filing accounts.— 


Conditional decree.— Reconveyance, Power uf Court 








for.—In a suit for redemption of mortgaged property 


it was held (by Bayzey, J.) that the law only requires 
that the mortpagee’s account of receipts and dis- 
bursements shall be made out, filed in Court, and 
then aworn to as correct by the mortgagee. Jfeld 
(by Pitzar, J.) that mortgagees are bound to ex- 
hibit the detailed items of all their actual receipts 
and disbursements to the time of accounting, veritied 
by themselves, und accompanied by all vouchers. 
Hela ( Bar.ey, J.) to be a rule of law which had 
been ollowed in practice, and which this Court 
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must follow, that no redemption can be decreed in 
such a suit as long as there is any balance found 
duc. Held (by PHBaAr, J.) that plaintiff ought to 
obtain a decree for reconveyance on payment of the 
balance found to be due, with interest and costs of 
suits within a time specified, and that the Court is 
not bound by the previous practice, but has power to 
mould its decrees in such a way as to meet the exi- 
gencies of each case. Mokonp LAL Sooxut vr. 
GoLuK CuuNDgER DourtT . ; 9 W. R., 572 


411. Nature and form of account. 
— Beng. Reg. I of 1798, s. 3.—Estate papers — 
Ina suit for possession of mortgaged lands on the 
allegation of satisfaction of mortyage from the usu- 
fruct, the mortgagee is bound to furnish an account 
of the bond fide procecds of the estate while in his 
possession. ‘l'on jees, 'mehal melance papers, jaidars, 
and jumina-wasil-baki papers, are not per se such an 
account within the meaning of section 3, Regula- 
tion I of 1798, but may corroborate such account. 
GoLucK CHUNDER Dourtr vs. Monun Lait Sooxun 

[5 W. R., 271 


Ram Locuun Parux v. Kunuya LAL 
[6 W. R., 84 


412. Beng. Reg. XV 
of 1793, s. 11.—To enable a Court to ascertain the 
amount received by the mortgagee whilst in posses- 
sion, the mortgagee should file his jumma- wasil-baki 
papers, and proceed generally in accordance with sec- 
tion 11, Regulation X V of 1793. AMEEROODDEEN »v, 
Ram Cuunp Sanoo . ; - 8&W.R., 53 


413. Proof of accounts.— Ben 9. 
Reg. XV of 1798, 8. 11.—Co-sharers.— Nature of 
proof.—Mortgagces in actual possession should, under 
section 11, Regulation XV of 1793, be examined as 
to the truth of mortgage accounts, excluding persons 
who, according to the manners and customs of the 
country, are unable to appear in Court, or others who 
from their position are not likely to be acquainted 
with the actual state of facts. Where one of the 
coshaiers,has a competent knowledge of the facts, 
his deposition is sufficient to prove the truth of the ac- 














counts, Ram PHuL PANDEY v. WAHED ALI KHAN 
(124 W. R., 66 
414, Interest on sum 


due.— Beng. Reg. XV of 1793, s. 10.—The assignee 
of the mortgayor’s rights iu certain properties, of 
which a zur-i-peshgi lease for twenty-four years ending 
in 1286 had been granted, sued for an account and for 
possession on payment of what might be due (if any- 
thing). No rate of interest was specified in the zur-i- 
peshyi lease, Held, following the rule laid down by the 
Privy Council in Shah Mukhun Lall v. Sreekishen 
Singh, 12 Moore’s I. A., 157, that, under section 10 of 
Regulation XV of 1793, the lessee was entitled to sim- 
ple interest, at 12 per cent. on the money found due. 
Held, further, that under section 11 of the Regula. 
tiou it was sufficient for the lessee to tender accounts 
Showing the collections and disbursemerts and to 
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swear to their correctness, and that it was not neces- 
sary in the first instance for him to put in the ori- 
ginal accounts on which the accounts tendered were 
prepared. Tasapvk Hossain v. BENI SINGH 

(18 C. L. R., 128 


415. Decision on in- 
sufficient proof.—The Zillah Courts, in coming to n 
conclusion as to the state of the mortgage accounts, 
having proceeded, not upon proof of the actual collec- 
tions which were or ought to have been made by the 
mortgagees, but upon materials which were in a 
great measure speculative and conjectural, their deci- 
sion was set aside. Mouun LALL Sooxoon v. Go- 
Luck Cnutnprer Dorr 

[1 W. R., P. C., 19:10 Moore’s I, A.,1 


416. Onus of proof. 
Income tax papers.— Where the accounts of a mort- 
gagee who has been in possession are being taken,, his 
income tax papers are inadmissible as evidence in his 
fuavout, though they may be used against him. It 
is the mortgagee’s duty to keep regular accounts, 
aud the onus lies in the first instance upon him, If 
he has not kept proper accounts, the presumption will 
be against him; but this does not mean that all state- 
ments of the mortgagor against him must therefore 
be taken as true. GUOLAM NuZUF v. EMANUM 

[9 W. R., 275 


417. —— Usufructuary 
mortgage.— Mesne profits.—In the case of an usufruc- 
tuary mortgage exccuted prior to Act XXVIII of 
1855, where the mortgagor sues for redemption on 
the ground that the usufruct had paid off the debt, 
and cluimsa mesne profits on the allegation that the 
mortgagee in possession bas already collected more 
than his legal dues, tie mortgagee is bound to pro- 
duce the accounts of actual collections made by him 
during his possession, On the failure of the mort- 
gagee in this respect, the mortgagor is expected to 
adduce some proof to justify a decree in his favour for 
redemption, as well as for mesne profits. Hasuom 
ALi t. RAMDHARBE SINGH 7W.R., 82 


> 
418. Mode of taking accounts. 
—Mortgagee in possession._-As to the mode of 
taking accounts when the defendant is mortgagee in 
possession, HUNOOMAN PERSHAD PANDEY v, MUN- 


DRAJ KOONWEREE 
(18 W. R., 81, note Moore's I, A., 393 


419, ——______ —_—___—. Moo rtgagee in 
possession.— Mode of taking account when the mort- 
gagee was in possession of the estates as woityagee, 
and also as lessee under a lease. HoNooman PER- 
- BAUD Panvay v. Munras Koonwenre ; 
{6 Moore’s I. A., 393 
18 W. R., 81, note 

















420. ——_—__—_—_____—_—__———- Arrangement by 
some of the mortgagors and the mortgagee.—Whiere 
@ mortgagee comes to an arrangement with three out 
of tive joint mortgagors by which he consents tw take 
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as payment a moncy-decree against three of them, 
the amount of the decree must, in taking an account of 
whut is due on the mortgage, be considered as a sum paid 
in reduction of the liability of the five. Ram Kanrit 
Roy CHowvury v. KALEE MouuN MooKERJER 

[22 W.R., 310 


421. ——___—- Government re- 
eenue.— Annual rests,— Surplus recetpts.— Wrongful 
payments by mortgagee.—Transfer of Property 
Act, LV of 1882, 8. 76 (ce) and (4).—By the torme of 
an usufructuary mortgage it was provided that the 
annual profits of the mortgaged property should be 
taken to be a certain amount; that out of this 
amount the revenue should be paid amually by the 
mortgagee ; that the balance should be taken by the 
mortgagee as representing interest on the principal 
amount of the mortgage-money ; and that the mort- 
gyre should be redeemed on payment of the principal 
of the mortgage-money in a lump sum. It was 
further provided that the mortgagor should not be 
entitled to claim mesne profits nor the mortgagee to 
claim interest. J.,—alleging that he had purchased 
the equity of redemption of the mortgaged property 
in 1869; that since the purchase the mortgagee had 
not paid any revenne, and therefore he, J., had been 
coinpelled to pay it; and that consequently the mort- 
guge-money had been paid out of the profits of 
the mortgaged property and a surplus was due,— 
sued the original mortgugor and the mortgagee 
for possession by redemption of the mortgaged pro- 
perty and for surplus profits, or for possession of the 
mortgaged property on payment of any sum which 
might be found due. One of the defences to the suit 
was that the mortgage had already been redeemed in 
1877 by the original mortgagor, and the suit was 
therefore not maintainable,  Jfedd (i) that, assuming 
that such redemption had taken place, that fact could 
not prejudice the plaintiffs rights arising out of the 
mortgage, whatever the effeet of such redemption 
might be as between the oriyinal mortgagor and the 
mortgagee, and such redemption was therefore not a 
bar to the suit ; (ii) that the plaintiff was entitled to 
take into account the amount of revenue which he 
had been compelled to pay by reason of the mort- 
gagee'’s default; (iii) that in the accounting the 
plaintiff was entitled to avail himself of annual rests ; 
and (iv) that the mortgagee having bad notice of 
the plaintiff’s purchase, any payments which he 
might have inade to the original mortgagor on ace 
count of revenue after the purchase were improperly 
made, and could not be taken into account against 
the plaintiff. Ja1it Rat o. Goninp Tiwary 

(I. L. R., 6 All,, 308 


422. Hquity of re 
demplion.— Charge created by mortgayors,— Power 
of execulors.— Property subject to a trust,—R. died 
leaving a will, under which he gave certain legacies 
and left the remuinder of his property to two sons, 
A.and P., whom he appointed executors. P. died 
leaving his brother 4. and his widows executors to 
his will, under which his adopted sons, Uf, aud S,, 
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became entitled to his property. In consequence of 
some alleged mismanagement on the part of A., 
M. and 8. filed a bill in the late Supreme Court and 
obtained a decree ordering the master of the Court 
to take an account of the rents and profits which had 
come into the hands of P’s executors, While these ac- 
counts were being taken, 4. died, leaving a will by 
which he appointed his widow and his grandsons exe- 
cutors, and after certain devises, not comprising a 
property in Tumlook, gave the residue of his immove- 
able property to the said grandsons, who took it sub- 
ject. to pnyment—(1) of such of the legacies as re- 
mained unpaid under 2.’s will, and (2) of what might 
be due by A. to P’s estate After A.’s death, the 
above suit in equity was revived against his execu- 
tors, The said executors borrowed money from one 
Mackintosh on the security of a» bond and a mortgage 
of certain property which he obtained (including the 
Tumlook property) by an indenture, which recited 
that the said executors were still accountable in re- 
spect of the above legacies and debts, and provided 
that in the event of any default, or of any sale by 
Mackintosh, the said debts and legacies were to be 
paid out of the proceeds in the first instance before 
either mortgage-moncy, or nterest, or costs, or ex- 
penves, After this a decree in the above suit was 
made ayninst 4.8 executors for R1,32,000, and this 
not being paid, a writ of fier’ factas was issued, 
under which the Sheriff sold) to AZ, (benami) the 
equity of redemption in the Tumlook property subject 
to Mackintosh’s mortgage. The latter then obtain- 
ed a decree of foreclosure and commenced another 
suit against AL, which was compromised, and a decree 
made by consent in favour of Mackintosh, who then 
Bold his interest in the mortgaged property to AL. 
Under these circumstances, AL, claimed the right of 
proving the whole amount of the sum due to him in 
the equity proceedings without taking into account 
the Tumlook property; on the other hand, the credi- 
tors of f. insisted that AZ. was bound to treat the Tum- 
look property as an naset of 4.’s estate. 2eld that 
M. was bound to hold the property on the same terms 
as those on which he acquired it,—riz., that if was 
subject to a trust in his own favour for the payment 
of hisown debt. Monomotuo Natu Dry ». Green. 
DER CUUNDER GUOSE ; . 24 W. R., 366 


423. ———___________ Suit for posses- 
sion of property mortuaged by eur-i-peshgi.— Form 
of suit.— Directions as to the nature of accounts to be 
taken in a suit for posseasion of property the subject 
of a zur-i-peshgi mortgage, and as to the form of sult 
in such a case. SUYKEDUN v, ZOHOOR TLOssein 


[W. R., 1864, 44 








424. ———-  Interest.— 
Beng. Reg. XV of 1793, 8. 10 —Suit for redemp- 
tton.—Where a mortgage deed stipulates for in- 
Wrest at 9 per cent., but other and collateral deeds, 
furming part of the same transaction, provide for 
further protits to the mortgagee,—Held that the 
mortgagor cannot, unless there be a positive legal 
enuctiuent to that effect, be heard to plead that the 
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written engagement, though not extending to the 
whole profit stipulated, must be adhered to as against 
the mortgagee, though the mortgagor may go beyond 
it to show the full extent of the profit, and so to be 
relieved from the consequences of hisactual contract, 
The mortgagee may retain his pledge until he has 
received out of it his debt with interest at 12 per 
cent., the maximum allowed by section 10 of Regu- 
lation XV of 1793. In a suit for redemption, on 
the ground that the debt has been satisfied with 
interest, the onus is on the plaintiff. A mortgapee 
is not am assurer of the continuation of the sume 
rate of profit as his mortgagor was able to raise ; 
hence an estimate of the rental preceding the mort- 
yagor’s possession is not sufficient proof of the profits 
in his time. The nature of the accounts which a 
mortgagor may call for from the mortgagee, ex- 
plained, The mortgagee need not personally attest 
the accounts, if he has no personal knowledge of 
them. Presumptions against mortgagees for non- 
production of accounts must have reasonable limits, 
and not be mere conjectures or based on inexact data. 
MAKHANDAL 0. SRIKRISHNA SING 
[2 BL. RK. P. C, 44:11 W.R., P.C.,19 
12 Moore’s I. A., 157 


425. Suit for re- 
demption against mortgagee in possession.— Account, 
— Kridence —In a mortgage suit, where the defendant 
adinitted that he was in possession of the property 
in dispute as a mortgagee under the plaintiff, but 
refused to put in evidence the mortygape-deed, which 
was insufficiently stamped,— Held that the plaintiff 
was entitled to redeem, on paying what was due 
from him on the mortgage, together with the costs 
of the suit ; and that if the mortgagee refused to pay 
the penalty and put the mortgage-deed in’ evidence, 
he could only be credited in the account with the 
sun which the plaintiff admitted to be the amount 
of the principal, and must be debited with the 
income derived from the lund since he (mortgagee) 
had been in possession, In taking the account on 
rT) mortgage, it lies upon the mortgagee to prove 
what is due from the mortgaor in respect of prin- 
cipul and interest. Ganga MuLik v. Bayagt 

[I. L. R., 6 Bom., 669 


426. — Confiscation of 
mortgaqee’s rights —Suit for redemption.— Account, 
—A mortgagee’s rights being contiseated by Govern- 
ment for rebellion were given to defendants. Held, 
on plaintiff’s claim for redemption, that the defend- 
auts must account for excess of profits over interest 
in the years when they were in possession, Ma- 
HUMED SALAMUT HossKin 0. SOOKH DAYEE 

[2 Agra, 114 


427. Decree inmor 
gage suit giving mortgagee possession in defaull 
of payment of mortguge-debt.— Relation between 
mortgagor and mortgagee.— Morlyugee in posses- 
ston under decree.— Decree for possession in murt- 

















gage suc, Effect of.—The plaintiff mortgaged 
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certain Iand to the defendant in 1864, In 1874 the 
defendant (mortgagee) obtained a decree against the 
plaintiff upon the mortgage, ordering the plaintiff to 
poy the defendant the sum of R4U; in default of 
payment the defendant (mortgagee) to take  pos- 
session of the land until the said sum should be paid. 
Jn pursuance of the said decree the defendant took 
possession, The plaintiff brought the present suit 
to redeem the said land, alleging that the amount 
of the mortgage-debt had been fully liquidated out 
of the surplus profits of the land. //eld that the 
defendant (mortgagee) was not liable to gecount to 
the plaintiff for such profits. Under the former de- 
cree the defendant was entitled to take possession, 
and retain it with the attendant benetits until the 
plaintiff should pay a detinite sum which he had 
never paid. The defendant held under the said de- 
cree a complete title to the land until such payment 
wus made, Naviu v. Ragu 

[I. L. R., 8 Bom., 3038 


428. Mortqayee in 
possession.— Liability to account for profits, and to 
what extent — A wortgagee in possession of the mort- 
gaged land, who, instead of letting it to ryots and 
realising the rents in the ordinary way, cultivates it 
himself, is not responstble or liable to account for the 
whole of the profits arising to him by farming the 
land, but only for such protits ns he would have real- 
ised had he let it to a tenant, or as the mortgapor 
would have renlised had he let it. ROUGHOONATH 
Roy v, BARAIK GEEREEDHAREB SINGH 

[7 W. R., 244 


429. Mortgagee’s 
charyes,— Mortgagee in possession, Duly of .-—Cul- 
tiration.— Held that » mortgagee in possession of 
land was bound to cultivate the best crop which it 
was ordinarily capable of yielding. Girsout Bart- 
KAJI SonaR v. Kesuavgera Ravar Pati, HeENak 

{2 Bom., 211 


430. Suit for re. 
demption of zur-i peshyi mortgage. Balance which 
might have been recovered by mortgagee.—Under the 
terins of a zur-i-peshgi mortygape,— Held that the 
nortgagee was not entitled to demand the payment 
of so much of the balances as bad become irrecover- 
able by reason of his own laches, but that he was en- 
titled to retain possession of the mort gaged estate till 
the balances recoverable at the time of the com- 
mencement of the redemption suit: were paid by the 











mortgagor, Ram PersHap v, KIsHNna 
[3 Agra, 146 
431. Mortgagee’s 


charges.—Obligation of mortoagee in possesaion to 
repair. —A wortgagee in possession of mortgaged pre- 
mises is bound to keep them in necessary repair, and 
is at liberty to charge for the same with interest. 
JOGENDEONATH MULLICK v. KAJ NARAIN PaLooyE 
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mortgagee. —Surt for relemption.— Costs of repairs. 
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—In a redemption suit a mortgagee is entitled to 
credit for reasonable costs of repairs, if he renders 
an account of rents and protits. LAKSHMAN BusadiI 
SIRSEKAR ©. HARI DINKAK DESAT 


[I. L. R., 4 Bom, 684 


433. Allowances to 
mortgagee.—Conditional sale, —Harpense of rapaira. 
—Ina suit brought to redeem certain property which 
had been conveyed by the ancestors of the plaintif? to 
the ancestor of the defendant, it was held that the 
deed of conditional sale amounted in effect to a morte 
gage of the property, and that, according to the 
Courts of Equity, a mortgagee in possession ought to 
be allowed for proper and necessary repairs to the 
estate, Where portion of the mortgaged premises 
was aecidentally barned, and portion of them foll 
down, and the mortgagee rebuilt them, it} was held 
that the mortgagor was not entitled to redeem, unless 
upon payment of the sum so expended by the mort- 
gagee, though such sum amounted to more than 
double the price for which the premises: had been 
conditionally sold to the mortynyee, MANCHARSIA 
ASHUPANDIARJI v. KAMRUNISHA BRaaAM 


[56 Bom.,, A. C., 109 








434. Allowances to 
mortyayee.— ha penses of tmprovements and repairs. 
— Though a mortgagee without any agreement is not 
allowed to charge the mortgagor with all sums which 
he nay think fit to expend in the repair or the im- 
provement of the mortgaged property, whether such 
expenditure be made by him voluntarily or in pursue 
ance of some official order which he was not. logall 
bound to comply with, yet he may charge the mort- 
gugor for necessary repairs, and the latter will also 
be liable for any expenditure which he may himsuf 
have sanctioned. AMEEROOLLAH v, RAM Doss Doss 


(2 Agra, 187 
Racguo BaGagi tr. ANAT Mawagr Partin 
(5 Bom., A. C., 116 


435. ——__—_—- Allowance Sor 
improvements ant repairs,— Claims made by a mort- 
gapee in respect of money laid out iu improvements 
after the expiry of the day fixed for repayment must 
depend on an equitable consideration of all the cir. 
cumstances Of the case, ‘The Kagliah rule should be 
mlopted under which the mortgagee is only allowed 
to claim for sueh outlay as has been required in 
order to keep the mort pragred premises in a good 
state of repair and to protect title. Ramat pin 
TukaraM v. CHINTU SAKHARAM =. 1 Bom, 109 


436. Directions for 
account,— Mortyagee in porseasion.— Buildings and ‘ 
amprovements, Allowance for.—Vhe rule of Courts of 
Equity in England as to allowance to a mortgagee in 
possession not applied, becuuse the mortgagee was led 
into a belief by the course of decisions in the late 
Sudder Adawlut, and the general understanding 
caused by those decisions, that, upon the non-pay- 
ment by the mortgagor of the moncy at the time 


« 
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fixed, he had, according to the terms of the mortgage 
instrument, become the absolute owner of the pro- 
rty. The mortgagee was allowed the benefit for 
uildings erected, or permanent improvements made 
by him upon the mortgage premises. ANANDRAV 0. 
iavai te F ‘ : ; - 2Bom., 214 


437. Suit for redemp- 
tion.— Mortgagee in possession.—A mortgagee in pos- 
session is liable to account for profits arising from 
trees planted by himself on the mortgagor’s land. A 
mortgagee in personal possession is, in the absence of 
any special contract to the contrary, chargeable with 
a fair occupation rent, in the case of buildings per- 
sonally occupied by him for the purpose of residence 
or carrying on trade or business; and in the case of 
land personally occupied or cultivated by him, either 
with a fair occupation rent or with the actual net 
profits realised from the use of the land. 
taining what those profits are, with which the mort- 
gages ought to be credited in reduction of his mort- 
gage debt with interest thereon, the mortgagee 
ought to be credited for his expenses in obtaining 
produce from the land and a moderate interest on 
the amount of such expenses = Principles laid down 
on which an account should »« taken from amort- 
gagee in possession. PRABHAKAR CHINTAMAN DIK- 
SHIT ©. PaNDURANG VINAYAK DIKSHIT 

[12 Bom., 88 


438. Improvements 
and accretions, Right to.—Fruil trees.—The holder 
of a field, on the survey tenure, mortgaged it with 
possession, secured by a registry of the mortgagee’s 
name as occupant. Certain fruit trecs, coming 
under the operation of No. 3 of the Revised Survey 
Rules, were sold, by the Government, to the mort- 
gagee as occupant, Held that the trees, by the sale, 
became a portion of the mortgaged estate, and, as 
such, were liable to redemption, on payment of the 
amount of the mortgage-money with interest, of the 
money laid out in purchasing the trees, and of other 
reasonable expenses. BAKSHIRBAM GUANGARAM 2%, 
Danxu TUKARAM ° - 10 Bom., 369 


439. Fillage mort- 
gaged without specifying Loundaries.—Accretions to 
village.— Rights of parties on redemption or fore. 
closure.—Whore a village without specification of 
boundaries, is mortgaged as a whole, the mortgagee 
is, on the one hand, entitled to it as a security with 
any casual increase or decrease which may occur to 
it; and is, on the other hand, subject to its redemp- 
tion by the mortgagor to the same exteut. SabDa- 
BHIV ANANT v. VirHAL ANANT . 11 Bom., 32 


440. Expenses of 
revenue surrey.— Held that a mortgagee in posses- 
sion was entitled to be allowed for expenses Incur- 
red in connection with the revenue survey of the 
land ‘mortgaged to him. BAPUSA BIN SADASHIV v. 
Rams1 BIN GoPaALsi : ‘ 2 Bom., 220 


441, ——_—________- Mortgagee, Ob- 
ligation of,—BLapenses incurred in protecting title 
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—Stipulations mot creating fresh obligations.— 
Under the ordinary law of mortgage the mortgagor 
is bound, so long as the equity of redemption re- 
mains with him, to indemnify the estate against 
expenses incurred in protecting the title, So that 
where a mortgage-bond contains stipulations under 
which the mortgagor engages to repay to the mort- 
Bagee any costs he may incur in suits brought 
against him by the mortgagor’s co-sharers, and also 
any debts charged upon the mortgaged property 
which the mortgagee may pay, the stipulations do 
not create any fresh obligation, DamMopar Gun- 
GADHAR v. VAMANBAY LAKSHMAN 

[I. L. R., 9 Bom., 485 


442. Right of pur- 
chaser of equity of redemption to set off sums 
paid in reduction of mortgage.—The only payments 
which purchasers of the equity of redemption can 
claim to deduct from the mortgage-debt, are sums 
actually received by the mortgagee in reduction 
thereof, not money owed by the mortgagee to the 
mortgagor on some other account. TARINER Kant 
BHUTTACHARIEE v. GANODA SOONDUREE DEBLE 

(24 W. R., 460 








443. Suit by pur- 
chaser of equity of redemption.—Costs of a redump- 
tion suit.— Compensation to mortgagee.—The plain- 
tiffs sued as purchasers of the equity of redemption 
from 8. a Hindu widow, to redeem a mortgige 
effected by her husband B. The mortgage-deod 
recited that @ portion of the mortgaged land was 
held by B., not as owner but as mortgagee, from a 
third party. S. was alive when the suit was insti- 
tuted, but she died after the settlement of issues. 
The plaintiff then filed a supplementary claim to 
succeed as B.’s next heir, The defendants (the sons 
of the mortgagee) contended that the plaintiff could 
not redeem, because the sale by S. was invalid. They 
also claimed compensation for loss of the rents and 
protits of a portion of the mortgaged property re- 
deemed from B, by the original owner, ‘The Sub- 
ordinate Judge allowed the plaintiff’s claim. On 
appeal, the District Judge contirmed his decree, 
being of opinion that the sale was valid as against 
the defendauts, because there were no collateral 
heirs, On appeal to the High Court,—Held that 
the defendants were not entitled to any compensa- 
tion on account of the redemption of a portion of 
the mortgaged property by the original owner, be- 
cause they were aware that the mortgage to B. 
was liable to be redeemed, and they (defendants) 
took such a precarious security at their own risk. 
In a redemption suit the defendant (mortgagee) is 
ordinarily entitled to his costs, unless he has refused 
a tender of the amount due to him, or has so mmis- 
conducted himself in the course of the suit as to 
induce the Court to subject him to a penalty. 
DHONDO RaMcHANDRA v. BALKRISHNA GoBIND 

(I. L. R., 8 Bom., 190 


444, Interest.— Proof 
of accounts.— Failure to keep or omission to produce 
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MORTGAGE—continued, 
10. ACCOUNTS—costinued. 


Mode of taking accounts—continued. 


accounts.—In seeking to have the account taken 
and to have it ascertained whether the mortgagee 
has by means of the usufructuary mortgage obtain- 
ed more than 12 per cent. interest, and if eo, that 
the surplus may be applied in reduction of the prin- 
cipal, the mortgagee is not asking the Court to au- 
thorise a departure from the agreement of the par- 
ties (where there is one) that the mortgage debt 
should bear no interest during a certain period. The 
onus is on the mortgagor to prove that the principal 
sum has been puid or satistied; and on the mortga- 
gee to show what, if anything, is due to him for 
interest. Failure of the mortgagee in his duty, as 
trustee for the mortgagor, to keep accounts, and to 
produce proper accounts, is to be regarded as mis- 
conduct which ought to be taken into considera- 
tion upon the question of costs. KALLYAN Dass 1. 
SHEO Nunvun PorsHap Sinau . 18 W., R., 65 





4465. Usury laws.— 
Beng. Reg. XXXIV of 1803.— Obligation on mort- 
gagee to file accounts. —In a mortgaye dated in 1852 
of mulikanah tixed for the period of settlement, it was 
agreed that the mortgagee should collect the village 
juinina, pay the Government demand, and take the 
malikanah, of which part was to be received by him as 
interest on the money lent at one per cent. per men- 
sein, and the balance, o1z., R565 per annum, was to 
be retained by him as the costs of collection. No 
accounts were to be rendered of the malikanah collect- 
ed during the tine of the mortgagee’s possession — If 
this agreement had been a contrivance for securing 
to the mortgagee a higher rate of interest than tbat 
to which he was then by law entitled, it would have 
been void under the usury laws (in ferce under Reyu- 
lation XXXIV of 1803 until the passing of Act 
XXVITI of 1855), and would not have prevented the 
aceennts from being taken, Butas the Courts found 
that the RoG5S per annum constituted a fair percent- 
age, Which it hud been bond fide agreed should be al- 
lowed to the mortgagee for the costs of collection, it 
was held that the agreement had been riglitly treated 
as a sufficient answer to a snit based on the assump- 
tion that the whole of the inortyaye-money, principal 
and interest, would be satisfied 1f the accounts (cou- 
trary to the agreement) were taken on the basis of 
charging the mortgagee with the Rovd, or so much 
thereof as he should fail to prove had been actually 
expended in the collection, If the amount received 
by the mortgagee had been fluctuating, production of 
the accounts might have been necessary for a decision 
on the validity of the agreement set up. But it 
could not be said that by noagreement could a mort- 
gagee relieve himself from the obligation of filing ac- 


counts under the Oth and 10th sections of Regulation * 


XXXIV of 1803; and in this case he had done so; 

the only sum that he was to receive beyond the inter- 

est allowed by law being an unvarying balance found 

to be a fair allowance for the costs of collection. 
Bapxl Prasad v. MukLI Dar 

{I.L. R., 3 AIL, 593 

L. R., 71. A., 51 


DIGEST OF CASES. 


a 
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-is shown to be unreasonable, 
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MORTGAGHE —continued. 
10, ACCOUNTS—conti aved, 
Mode of taking accounts—continned. 


446. mene Mortgages in 
possexsion.—Interest.— Beng, Reg. XV of 1793.—In 
taking the accounts as between a mortgagor and a 
mortgagee in possession, the interest: may be sct off 
from time to time against the rents and protits, the 
mortgagee only accounting to the mortgagor for any 
rents, profits, and interest. on the same which hy may 
have received over and above the intereat due to him 
upon the debt. RapuAbENODE Musser v. Kzipa- 


MOYEE DabEE 
[10 B, L. R., 886: 17 W. R., 262 
14 Moore’s I. A., 443 


$47, $$$ Interest on cole 
lections by mortgagee.— Commission on amount col- 
lected,~Held that in cuses of redemption of morte 
gage the mortgagee should not. be charged with inter 
est on the money collected by him, but that the 
money so Collected should tirst, be applied in payment 
of interest accruing due on the mort ygaye-debt ; and 
if there is any surplus, in reduction of the principal 
mortpage-debt. Afe/d further, that the mortgapes is 
entitled to commission on the eross amount of collec- 
tions to cover the expenses of collection, &e., and this 
he is entitled to get at the rate of 10 per cent., unless 
there is any express stipulation to the contrary, or it 
Rouwonati v. Luen- 


MUN SINGH 1 Agra, 182 


448, —____________ 
after expiry of time and under new interpretation of 
latwo.— /mprovements.— Where under the old law of 
mortgage by which the mortgagee after the expiry of 
the time for redemption acquired a proprictary right 
in the property, there was an absolute delivery of 
possession to the mortgagee, and the mortgagor after- 
wards stood by and allowed the property to be sold as 
unincumbered, the Court in allowing the Inortpagor 
after twenty years to have redemption of the pro- 
perty under the new interpretation of the law of 
mortgage, yet considered that, under the peculiar 
ciremustances of this case, the Court: would not be 
Justified in calling upon the inortgagee to furnish 
accounts Of the rents and profits on the one hand 
and of the principal and interest on the other, In- 
terest on the value of improvements inade sinee the 
time the property came into the hands of 4. disallowe 
ed, RAMsuET BACHASHET 9, PANUMARINATH 


(8 Bom., A. C., 236 
449. Suit by mort. 


gagor for possession under usufructuary mortgage,— 
In a suit to recover possession of land with surplas 
collections, by redemption of a mortgage created by a 
zur-i-peshyi lease, which was executed before the 
usury law of 1855 was pansed, where the lessee claim- 
ed the sarplus collections as his profits,— Held that 
the question should be decided on the principle of the 
Privy Council ruling in the case of Hoonooman Per- 
saud, © Moore's I. A., 393, viz., that the inortyagee 
shonld be charged in the account for actual rents and 
profits, and receive interest at the highest rate sanc- 
tioned by the law then existing. Finding, on adjuat- 


Redemption 
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MORTGAGE - continued, 
10. ACCOUNTS—con tinued, 


Mode of taking accounts—continued, 


ment of the account between the partics, that there 
was a balance in favour of the mortgagee, and that 
therefore plaintiff was not entitled to a decree for re- 
entry, the Court (following Aullyan Dass v. Sheo 
Nundun Purshad Singh, 18 W. R., 65) determined to 
declare the state of the account between the parties up 
to the end of the year to which the evidence extended. 
PrRLaDH S1nGH BaHADOooR v. BROUGHTON 

(24 W. R., 275 


450. Mortgagee in 
possession.—Interest.—The proper sum to be allowed 
a mortgagee for surinjumee is what he has actually 
spent as expenses of his management. No decree 
should be given against a person as being the real 
mortgagee without evidence of the benami holding. 
A mortgagee is entitled to interest on account of the 
balance of putni rents paid by him. Brosonarao 


SINGH Roy vo. Buuaconurry Dossrr 
(1 W. R., 183 


451. Interest.— Mode 
of calculation.—There is no law restricting a mort- 
gnzee to the receipt hy way of interest of the amount 
of principal tent. The node of calenlation to be fol- 
lowed jn such cases is every year to add the amount 
of interest to the principal sum, and then deduct the 
value of the usufruct. HEnakr ALI’. Krnur Roy 

[2 W. R., 289 


Dooraa CHURN PANAREE vo. CHUTOORBHOOS Doss 
{5 W. R., 200 


452. Mortgage trans- 
actions before Act XXVIII of 1855.—-Bom Reg. 
VW of 1827, ss. 11 and 12,—-Arrears of tnterest,— 
In mortgage transactions in which the mortgage con- 
tracts have been entered into before Act XXVITI of 
1465 enme into operation, and to which Regulation 
V of 1827, sections 11 and 12, applies, and in which 
an account of principal and interest on the one side, 
and of rents and profits on the other side, ia not 
directed, the arrears of interest inust. be limited to six 
VirnaL Mauupes v. DAND VALAD Manom- 











Yyeurs. 
MED HOBSEIN . ; . 6 Bom,, A. C., 90 
453. Provision for 





payment of interest orl of usufruct,— Where the usu- 
fruct of mortgaged property was to be enjoyed in lieu 
of interest, the fact of the mortgagees having had 
possession was held to be no ground for the inference 
that any portion of the debt, save the interest, was 
paid off from the usufruct. BaMa SUNpURKE Dos- 
skE v, BAMA SUNDURREE DossEB . 10 W.R., 301 


454. Mortgage with decree for 
account and sale.— Withdrawal of erecution- 
proceedings.— Principle on which accounts are to be 
taken.—A mortgagee, who has obtained a decree for 
an account and sale, is not entitled to withdraw from 
the tuking of accounts in his execution-proceedings 
when those accounts appear to be going against him, 
Dootzs CHanp c. Omva Kuanem alias Bane 
Suunisu LL. R., 6 Cale, 377: 7 C. L. R., 375 





DIGEST OF CABES. 
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MORTGAGH —continue?. 
10. ACCOUNTS -continued. 


455. — Right to re-open accounts. 
—Suit by mortgagor fur possession under usufi uctu- 
ary mortgage.—In a suit to recover possession of 
land in the possession of the mortgagor under a 
usufructuary mortgage (which is in reality a suit 
between the mortgagor and mortgagee for an ad- 
justment of the account between them), if upon 
taking an account it appears that the mortgagee has 
been fully satistied, the mortgagor is not only en- 
titled to have the property back, but (the decision in 
Motee Soonduree v. indrajeet Kowaree, Marsh., 112, 
being overruled), the Court is bound as a Court. of 
Kquity, and acting upon the principle that it is 
always the aim of » Court of Equity to finally deter- 
mine as far as possible all questions concerning the 
subject of the suit, to cause an account to be taken 
up to the time of the decree, the account so taken 
being considered binding and the parties not being at 
liberty, except under peculiar circumstances, to re- 
open it in another suit. Kuniyan Dass v. SHO 
Nuypun Pursnap Sinan. - IS W.R., 65 


And see Roy Dinkurk DYAL ov. Sinko Gonam Sinan 
[22 W. R., 172 


And LtUTarut Hosskin 0. CHowpiry ManomweEp 
MoonreM , ‘ : - 22 W. R., 269 


456. Realisation by mortgagee 
of sum in excess.—Jnferest —Usufructuary mort- 
gage —Whwere a mortgagee under a usufructuary 
mortgage has realised a sum of money in excess of 
the amount due to him, it is an equitable practice to 
allow to the mortgagor interest on such sum at tho 
sane rate at which interest has been allowed to the 
mortgagee on his mortyage-debt. Becnoo SINGH v. 


Roy Suxko Sanoy . 1N, W., 56: Bd. 1873, 111 


457. Suit for account 
and redemption.— Form of decree —In w# suit for 
account and redemption, if the mortgagee, on taking 
the accounts, is found to have been overpaid, the 
general practice is to order the payment, by him, of 
the balance due to the mortyayor, with interest from 
the date of the institution of the suit. Janogr »v, 


JANOJI . ‘ ; . IL. R., 7 Bom., 185 
458. Binding effect of account, 


— Mortgagor and mortgagee.—Puisne mortyagee.— 
Quere,—Whet her the aceount arrived at in a decree 
obtained by the prior mortgagee against ihe mort- 
gagor only is binding on a puisne mortgagee who had 
no notice of the subsequent incumbrance. SANKANA 
WALANA v, VIRUPAKSHAPA GANESHAPA 

[1.L. R., 7 Bom, 146 


459. Assiqnee of 
mortuagee.—Suit for redemption —In India, as in 
England, a mortgagee may transfer his rights to a 
third person by way of assignment, but ‘kuch transfer 
niust be without prejudice to the rights of the mort- 
gagor, and in a suit by a mortgagor for redemption 
where the assignment has been made without the 
knowledge of the mortgagor, the assignee is bound by 
the state of the account between the mortgagor and 
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MORTGAGE — continued. 
10. ACCOUNTS—continued, 
Binding effect of account—continued. 


mortgagee. CHINNAYYA RAWUTAN v. CHIDAMBA- 
RAM CHETTI . . LL.R., 2 Mad. 212 


460. cee in account.— Ground 
Jor reforming account.— Wrong statement of account 
in agreement fo pay mortgage-debt by instalments.— 
In a written agreement by a debtor to pay his debt 
" instalments securing the payment by a mortgage 

land, the amount of the debts was erroneously 
stated to be greater than it actually was. Ina suiton 
the agreement,— Held that such an error was ground 
for reforming the account but not for setting aside 
the agreement. SgtaH Goxon Dass Gora Dass v. 
Muru . LL. R., 3 Calc., 602: 2 C. L. R., 156 

[L.R,65 1 A. 78 


MORTGAGE-BOND CREATING 
CHARGE ON IMMOVEABLE PRO- 
PERTY. 


See CASES UNDER REGISTRATION ACT, 
1877, 8. 17. 


Suit on— 
See Res JUDICATA—CAUSRS OF ACTION. 
[I. L. R., 3 Calc., 363 
14 B. L. BR., 408: 23 W. R. 187 
23 W. R., "344 
8 B. L. R.. Ap., 92 
7N. W., 17 
I. L. R., 3 All, 582 


MORTGAGE-DEBT. 
Apportionment of— 


See CONTRIBUTION, SUITS FOR— PAYMENT 
OF JoinT Densr BY ONK DeEpror. 
(3 B.L. R., A. C., 357 


See CASES UNDER Murrcack—MARBSHAL- 
LING. 


Payment of portion of— 


See LiMitatron Act, 1877, aRgt. 146 
(1871, ant. 149). 
(LL R., 4 Cals., 288 


MORTGAGED PROPERTY. 
Decree against— 


See CASES UNDER DECREE — Form OF 
DECKEE~—MORTGAGE. 


See Cases UNDER DECREE— CONSTRUCTION 
OF DecrEE—MonrTGaGRe. 





out of jurisdiction, 


See CASES UNDER JURISDICTION—SvuIT3 
FoR Lanp—~-GENERAL Cases—F'ORECLU- 
SURE, 





See JURISDICTION—SviTs FoR LaND— | 


GENERAL Casss—RepeMPprioy, 


LL. R.,1 All, 431 | 


BY Jur., N. 8., 319 
Wi 


DIGEST OF CASES. 
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MORTGAGED PROPERTY —continued. 


Bale of, to different persons. 


See ContRrispution, Surrs FOR—PaYMENT 
OF JOINT DgnT BY ONE DEBTOR. 

(I. L. R., 4 Cale., 360 

I. L. R., 3 All, 

LL. BR., 4 All, 58 





MORTGAGER, 
— in possession, 


See INDiao Faorory. 
See Limitation Act, 1877, 8, 10 (1859, 
8.2) . B. L. R., Sup. VoL, 901 


See CASES UNDER MorrGaGgE— ACCOUNTS. 


Lien of,on sale of mortgagor's 
interest. 
See Mortrcaar—Sartn or MortTaaacsp 


Property—Monty Drorkes on Morte 
GAGES LL. R., 1 Cale., 387 


— of portion of wunder-tenure, 
Rights of— 


See SALK YOR ARREARS OF ReENT—RIGUTS 
AND LIABILITIES OF PURCHASERS. 
(I. L. R., 4 Cale., 520 


———_—— Purchase by, of proprietary right 
in sir land, 


See Riaur o¥ OOUUPANOY—TRANSFER OF 
RigHr I. L. R., 1 AlL, 448, 459 


Right of— 


See EstorrEL—EstTorren BY JUDGMENT, 
. L. R., 4 Calc., 6823 


———-— Right of, to notice of sale. 


See SALE FOR ARREAKS OF RENT—~UNDER- 


TENURES, SALE (F— 
(7. L. RB. & Calo. 438 


Suit by, against mortgagor and 
purchaser of mortgaged pro- 
perty. 

See Decnuezg—Form oF Decner—Morre 

GaGE 3 B.L. B., A. C., 367 


| MORTGAGOR AND MORTGAGHER, 


See CASES UNDER Equity OF REpEMP- 
TION. 
See Fravp—Wrat Constitutes Fravp, 
4Nv Puooy oF FRAOD. 
(I. L. R., 1 All, 808 
See CASES UNDER MORTGAGE. 
See PaRries TO CONVEYANCE. 
[12 BL. R., Ap., 7 
See Riaut or OCCUPANCY—TRANSFER OF 
RIGHT I. L. R., 1 All, 448, 459 


6N 
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MORTMAIN, STATUTES OF— 
See Witu—Constrverion. 
[14 B. L. B., 442 

MOTHER. 


See Hinpt Law—GUARDIAN—PowWERS 
or Guagpiays .LL.R.,38 All, 685 


See Hinypv LaAaw—-GUARDIAN—RIGHT OF 

Guakpiansuip . I, L. R., & Calc., 48 

7W.R., 78 

3 W. R., 194 

See Hinptv LAW—INHERITANOE—SPECIAL 
HeErns—~—FEMALES—MOTHER,. 

(12 W. R., 78 

2 Mad., 402 

6 Bom,, A. C., 215 


See CaskEs UNDER Manomepan Law— 
GUARDIAN. 


Power of, to bind sons. 
See GUARDIAN—DUTIES AND POWERS OF 
Guazpians. SBLL.R, A, C., 54 


Unchastity of— ; 
See CaAsES UNDER Hinpv LAw—WIupD0Ww 
— DISQUALIFICATIONS—~U NCHASTITY, 


MOTIONS, TAKING FURTHER EVI- 
DENCE ON— 


See Pracriczr—Civit Cases—Morrons. 
[8 B. L. R., Ap., 65 


MOULMHIN, JUDGE OF— 


See JURISDICTION — ADMIRALTY JURIS- 
DICTION . re ; W. R., 50 


MOVEABLE PROPERTY. 


See REGISTRATION Act, 1877, 8. 3. 
[3 Agra, 157 
3 B.L. R., A. C., 194 


See CASES UNDER SmaLL CausE Court, 
MOFUSSIL—JURISDICTION — MOVEABLE 
PROPERTY. 


See SMALL Cause Court, PrrstipEncy 
Towns — JURISDICTION — MoOVEARLE 
PEBOrERTY . ‘ B. L. R., 448 

(I. L. R., 4 Calc., 946 


Execution of warrant against— 

See EXRCUTION oF DEcREE—MoDE oF 
EXEOUTION—GENERALLY AND PowEnrs 
OF OFFICERS IN EXECUTION. 

(5 B.L. BR. Ap, 27: 13 W. R., 339 


See Smatt Cause Court, Morvssir— 
PRACTICE AND ProogpurE—ExeE0v- 
TION OF DECREE. 

LL. R., 2 Bom., 533 

16 W. R., 227 

B.L. R., Sup. Vol., 886 
18 W.R., 128 

8 W. R., 8. C. C. Ref., 7 


of testator, Suit for share of— 
See LiMiraTION AcT, 1877, ABT. 123 
(1871, agr. 122). 

(LL. R., 3 Calc., 45 
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MOVEABLE PROPERTY —continued. 
Succession to— 


See SUCCESSION AoT, 8. 4. 
[1 L. R., 1 Cale., 412 


MOWRA FLOWERS, POSSESSION OF, 
FOR DISTILLATION, 


See Bompax ABKARI AOT, 1878, 8. 43, 
OL. f . IL. B., 9 Bom., 556 


MULTIFARIOUSNESS, 


See ADMINISTRATION . 15 B,L, B., 206 


See CASES UNDER JOINDEB OF CAUSES 
OF ACTION, 


See RELINQUISHMENT OR OMISSION TO 
SUE FOR PoRTION oF CLAIM, 
[14 B. L, R., 418, note 
See Spxorrio Rexvixr Ao, 8. 27, 
(I... R.,1 All, 555 


Dismissal of suit for— 


See Res JUDICATA—JUDGMENTS ON TECH- 
NicaAL Points . 18 B. L. R., Ap., 37 


1. Misjoinder of causes of 
action.— Different causes of action against different 
parties.—When a pliint discloses different causes of 
action against different parties, it is bad in law, and 
the suit igs not maintainable. Sarat SoonDERY 
Dg vo. SuRIJUKANT ACHARJI CHOWDHRY 

B. L. R., Ap., 58: 11 W. R., 307 

MorTBE LALL v. Buoor SINGH 

[2 Ind, Jur., N. 8., 945 


S.C. Morse Lari v. Ranzsze . 8 W.R., 64 


2, Causes of action 
accruing against parties separately.— Rejection of 
plaint.—A plaint ugainst several defendants for causes 
of action which have accrued against each of them 
separatcly, and in respect of which they are not 
jointly concerned, should be rejected. RasaRam 
Tewar v, LUCHMUN PRASAD 
[B. L. R., Sup. Vol, 731: 2 Ind, a N.S., 216 














W.R., 15 
PanonH COWREE MAHTOON vo. Kates Courn 
(9 W. R., 490 
Praoo JAN v. MULLICK WAIZOOPDDEEN 
(18 WwW, R., 464 
3 Separate claims 





against separate partics.—A suit against five defend- 
ants, including claims of the most miscellaneous 
character against each defendant, was dismissed by 
the first Court on the ground of multifariousness. 
The Subordinate Judge, on appeal, held that plaintiff 
was in any case entitled to a decision on one of his 
claims; and further held that the suit was not multi. 
farious. Held, on special appeal, that the Court could 
not select one claim on which to proceed when plaintiff 
insisted on pressing all. Held, also, that the plaint 
was multifarious ; and the suit was properly dismissed 
by the firat Court. MANIRUDDIN AHMED ev. Ram 
CHAND ‘. 2B.L. R., A, C., S41 
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MULTIFARIOUSNESS. — Misjoinder of 
causes of action—continued. 


Raw Doyat Durr o. Rau Doorat Des 
{ll W. R., 273 


4, Distinct causes of 
action against separate defendants.— lt is illegal to 
join different causes of action in the same suit against 
different partics where each has a distinct and sepn- 
rate interest,—e.g., to a joint action for the price of 
timber against defendants who purchased each one 
pair of timber from the plaintiff separately from the 
other. Banoo Sincar v, Massim MUNDUL 

[21 W. R., 206 





5. Suit to ect aside 
alienation by guardian to different aliences,— 
Several causes of action against different defendants 
cannot be joined in one suit; therefore, where a suit 
was brought to set aside several transactions entered 
into by a guardian with different persons, and no 
relief was sought against the guardian, it was held 
that the suit was bad by reason of misjoinder, Mata 
PERSHAD vo, BHUGMANER 





{1 N. W., 75; Ed, 1878, 128 

See Rurra BEEBEE v. DUMRER LAL 
[2 N. W., 153 

Loo1Loo Sine v. Ragenpvurg LAA 
(8 W. R., 364 
GoramM Mustara KHAN v, SHEO SOONDUREE 
BURAIONEE 7 : - 10 W.R., 187 
Hvurro Mones Dossze v. Onooxoon CnUNDER 
MOOKERJEB ‘ ‘ - SW.R., 461 


6. Suit to set azide 
separate alienations.—A suit to set aside two sale 
transactions of different dates and made to different 
vendees will be dismissed for misjoinder. BANEE 


KeisHun v. Koonpun LALL . 2N. W., 221 


7. Joinder cf causes 
of action.—-Claim against different portions of pro- 
perty.— Where the plaintiff claima to recover posses- 
sion of two distinct portions of a property from 
which he has been dispossessed at different periods 
and under different circuinstances, aud claims them 
under the same title and from the same party, there 
is no impropriety in the two claims being joined in 
one suit. JUNOKEE CHOWDHRANEE v. DWARKA- 
NaTH CHOWDHBY : ‘ - 1 Hay, 555 


8. separate aliona- 
tions of property.— One suit against several alienees. 
—A suit brought against a number of aliences of a 
deceased member of an undivided family, for the re- 
covery of family property illegally alienated by hiin, 
is not such a suit as ought to be dismissed on the 
ground of multifariousness. It is most desirable 
that the whole of the alicnations should be at once 
before the Court called upon to decide the question, 
in order to secure the soundness of the particular de- 
cision, Ry atone the avoidance of discordant deci- 
sions in different cases upon facta nearly the same. 
VASUDEVA SHANBHAGA v. KULEADI NARNAPAI 

(7 Mad., 290 











It 
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| MULTIFARIOUSNHESS. — Misjoinder of 


causes of action—continued, 

9. ——___—_—_— Suit against aif. 
Serent alienees— Where a plaintiff sued to recover 
an estate in possession of several persons, who held, 
not collectively, but in different portions by virtue of 
several auction and private sales and mortgages,— 
Held that the Court of first instance should have 
dismissed the plaint for misjoinder, leaving the 
plaintiff to bring separate suits in respect of the 
several pieces of property in possession of cach defend- 
ant or set of defendants. TEwAnes RaAGHOONATH 
Saual o. MavoMED NazeER . 4N, W., 108 


10. Suit for portions 
of property in different hands.—The auction-pur- 
chaser of a talook secking to obtain possession aguinst 
the former proprietors, many of whoin are cultivators 
holding separate possession of specifle portions and 
having their houses on the land, must sue them ape- 
cially for those portions to which ny lay claim. 
He cannot sue the whole community in the aggregate 
for all the lands of the village. RamcuunpsR Pau, 
v. OMoRA CuURN Dub P - 16 W. R., 1565 


LL. Suit for mesne 
profits in respect of several cstates,—Vlaintif? having 
obtained a decree establishing his title to a number 
of villages constituting one talook, subsequently 
brought one suit against all the persons severally in 
possession of the several estates constituting the 
talook for mesne profits during their wrongful 
possession, Held that, there being no common liahi- 
lity, the suit must be dismissed for  misjoinder, 
Koonpun Lau v. Uimmor Sinacu . 8 N, W., 86 


12. Suit by son 
against several purchasers to set aside sale by father. 
—In a suit’ by a son against a father and certain 
purchasers to obtain a declaratory decree in respect 
to certain property, the fact of cach purchaser being 
concerned only in a portion of the case does not 
render the suit multifarious, KaNntu NARAIN Sinug 
eo. Prem Laut Paursy : . &W. R,, 1028 


138. Suit against seve- 
ral alienees of property.—VPlaintiff alleged that, 
his father having died while ho was a young child, 
during his minority bis father’s widows (defendants 
1, 2, und 3) aliencd the whole of the calate, in por- 
tions, to different people at different times. Ho 
therefore brought this suit against all the aliences 
to recover the estate as a whole, The District Judge 
dismissed the suit on the ground of iisgjoinder of 
causes of action, Z7e/d, ou appeal, that the- Judge 
was wrong; that plaintiff's cause of action, the 
rivlit, was his relation to the family to which the 
property appertained ; and on this right, if established, 

















. and if he be not otherwise barred, he would be enti- 


tled to recover; the fact that various persons, 
duriag his minority, affected to purchase portions of 
the property, did not destroy the unity of his ground 


of action. SAMI CHETTI v. AMMANI Aory 
[7 Mad., 260 
14. Civil Procedura 





Code, 1352, s. 45.— Hindu law.— Suit Jor partition 
GN 2 
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MULITFARIOUSNESS. — Miajoinder of 
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—-Altences made parties to suit.—Whcere 8 suit was 
brought by a Hindu for partition of family property 
against his father, brothers, and fifteen others to 
whom, it was alleged, the father had improperly 
alicnated numerous parcels of the said property at 
different tiines,— edd that the better course was for 
the Court to have ordered, under section 45 of the 
Code of Civil Procedure, separate trials to be held in 
respect of each alienation, SUBRAMANYA v. SADA- 
BIVA . ° ° . IL, R., 8 Mad., 75 


15. Suit to recover 
property sold in execution of decree.—Certain pro- 
perties were sold to 4. by private contract. Subse- 
quently the properties were attached in execution of 
a decree aguinst A.’s vendors and sold in execution to 
various purchasers, A. instituted a suit aguinst his 
vendors, the decree-holders, and the purchasers, to 
sct aside the execution sale. Held that the suit was 
not defective by reason of misjoinder of causes of ac- 
tion, Rajaram Tewari v. Luchmun Prusad, B. L. 
k., Sup. Vol. 178: 8 W. R., 15, distinguished. 
HARANUND MozoomvarR v. PRosuNnNOoO CuUNDEL 
Biswas 

(lL. R., 9 Calc., 768: 12 C. L. R., 556 








16. ——————— Suit against se- 
veral alienees of property.—In a suit to have certain 
properties declared liuble for the amount of certain 
decrees, plaintiffs case being that the properties were 
those of ,his judgment-debtor, and had passed, in 
fuct, to his admitted representutive—the other de- 
fendants being men of straw, fraudulently set up as 
ostensible purchasers,—J/eld that plaintiff had in 
reality but one cause of action against one party ; 
that even if his suit had been inultifarious, the defect 
or irregularity was not, under the circumstances, 
such as to warrant his being put out of Court, 
Wisk v. Gunxus Hossein CHOWwDRY 

(18 ‘W. R., 271 


17. Suit to set aside 
different leases to different persons.—Tho clains of 
different parties setting up different leases from 4., 
and thus opposing the purchaser of the estate from 
A, in obtaining possession, may be joined in one suit 
brought to set aside their leases, and to recover the 
protits which they had misappropriated. SnHoroor 
CHUNDER PauL v. MoTHooR Mouun PavL Coow- 








DURY . ‘ : ‘ 4 W.R., 109 
18. Joinder of differ- 


ent causes of action against different parties.—Uuder 
five different pottahs, .f. granted to B. putai Icases of 
five different mehals. The rents of the mehals falling 
into arrear, the mnehals were sold on two different 
dates. 4, purchased two of the mchals, C. purchased 
two of the mehals, and JD. purchased one of the 
mehals. Ina suit brought by B. against 4., C., and 
B., to set aside the sales on the ground of irregu- 
larity,— Held, the suit was bad for multifariousness, 
and must be dismissed, Larit Natu Jua v. Roy 
DHUNFUT Sine 

(9 BL. R., 241: 18 W. B., 288 
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19. Suit for posses- 
sion of different portions of property after ejectment. 
—In a suit to recover possession on the ground of 
dispossession by all the defendants in consequence of 
certain Act X decisions,—Held that there was but 
one cause of action, and that the fact that the 
defendants each claimed to hold portions of the pro- 
perty under different titles could not make the suit 
bad for mnisjoinder. ACKJOO BIBEE v. LALLAH RAM 
CHUNDER LALL SAHAI ‘ . 28 W. R., 400 


20. Suit for decla- 
ration that lands were wukf.—Defendants holding 
under distinct titles.—In a suit instituted for a de- 
claration of the Court, under section 15 of Act VIII 
of 1859, that certain lands and premises in Calcutta 
were wukf lands, under a certain towliatnamah exe- 
cuted by the ancestor of the ‘plaintiff, the authenti- 
city of which was admitted, and that the defendants 
who were in possession might be restrained by in- 
junction from recovering the rents of, or intermed- 
dling with, the said lands or premises, and that it 
might be referred to the Court in chambers to 
appoint a proper person to act as mutwalli under 
the said towliatnamah, and that such mutwalli, 
when so appointed, might be declared entitled to the 
said lands and premises, the causes of action were 
alleged to have arisen at various times within the 
lust twelve years, and were distinct as to the several 
defendants who held by different titles. On objec- 
tion having been taken to the frame of the suit, the 
Court held that it was informal, as there was a 
joinder in one suit of several distinct causes of action, 
and no grounds were disclosed for relief in a suit in 
equity, and that the proceeding should have been by 
way of ejectment against cach of the defendants. 
The suit was accordingly dismissed. If the defend- 
aunts in such a suit be intruders and strangers, there 
is no common cause against them, and they must be 
turned out by action of ejectinent against cach se- 
parately, Muzuck Hossain v. DINOBUNDHO SEN 

(Bourke, O. C., 8: Cor., 94 


al, Held that there 
was no misjoinder of different causes in a suit in- 
cluding plaintiff’s whole claim, where his cause of 
action was that the Revenue Comunissioners had 
taken possession of his lands and given it in pottah 
to other people. IN THE MATTER OF RUTNESSUR 
Dass ‘ : ; ; 14 W. R., 381 


22. Suit to enforce 
the right of pre-emption,—Civil Procedure Code, 
s. 45.—Two co-sharers of a village, holding separate 
shares, sold their shares separately to the same 
person, upon which «a third co-sharer of the village 
sued them and the vendor jointly to enforce his 
right of pre-emption in respect of the sales. Held 
that the frame of the suit was bad by reason of 
misjoinder of defendants and causes of action, and 
the suit had been properly dismissed 6n that ground. 
BuaGwaTl PrasaD GIR v, BINDRSHRI GIR 

(LL. R., 6 All, 106 


23. Civil Procedure 
Code, 1577, 8. 45.—Pre-emption, Suit for.—Irreyu- 
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larity not affecting merits or jurisdiction.—The sons 
of R. and of K. and of S. possessed proprictary 
rights in two mehals of a certain mouzah. P. possess- 
ed proprietary rights in one of those mehals. In 
April 1879 the sons of 2. sold their proprietary rights 
in both mehals to G. In August 1879 the sons of 
K. sold their proprietary rights in both mehals to G. 
Later in the same month the sons of S. sold their 
proprietary rights in both mchals to NW, G@. sued NX. 
to enforce a right of pre-emption in respect of the 
sale to the latter, and obtuined a decree. FP. then 
sued to enforce a right of pre-emption in respect of 
the three sales mentioned above, so far as they related 
to the mechal of which he was a co-sharer, joining as 
defendants G.and XN. and the vendors to them. G. 
alone objected in the Court of first instance to the 
frame of the suit. That Court overruled the objec- 
tion and gave P. a decree. The lower Appellate Court 
reversed this decree on the ground of misjoinder. 
Held that in respect of G. there was no misjoinder, 
but that, in respect of the other defendants, there 
was misjoinder of both causes of action and partics. 


KALIAN SINGH o. GuR DAYAL 
{Il L. R., 4 All, 163 


24. Suit against 
several defendants for possession.— Disposseassion 
under forged document.—A suit in which the plain- 
tiff alleged that the defendants (including ryots 
against whom he had been unsuceessful in the Col- 
lector’s Court) had, in combination, fraudulently 
availed themselves of a fabricated Jummabundi paper 
as evidence to support certain inokurrari clanns, and 
had thereby ousted him from the full enjoyment of 
his milkiat right, was held to be simple in its 
character and not multifarious. Gusapuur PRRBHAD 
NARAIN SINGH v, SANEB Koy . 19 W.R., 203 


In the same case after remand, the plaintiff having 
failed to prove the allegation of forgery, claimed a 
declaration that the defendants had not a right to 
occupy the land at a fixed rent. Z/edd that such o 
declaration conld rightfully be asked for only in a 
separate suit against cach separate ocenpant., SAMEB 
Roy ». GusapuoR PERSHAD NAnAIN SINGH 

[22 W. R., 223 





25. Joint trespassers. 
—At an auction sale for arrears of rent, on the 11th 
July 1865, plaintiffs purchased a tenure which, on 
the zemindar’s serishta, stood in the name of one 
Sheikh Miajun, and proceeded to take steps to obtain 
possession, but were resisted by the defendants, 
Against. one of the defendants who claimed a parti- 
cular portion of the lands under the tenure in ques- 
tion, they brought w suit in 1869; but this suit was 
finally dismissed in June 1876, on the ground that 
all the persons, who were claimants of any part, of 
the lands, ought to have been joined as defendants. 
Accordingly a fresh suit was brought against all the- 
claimants of the tenure. To this suit the defendants 
set up various and distinct defences, soine alleging 
one defence and some auother, and soon. The Subor- 
dinate Judge dismissed the suit for multifariousness. 
Held that there was no multifariousness, the plain- 
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MULTIFA RIOUSNESS, — Miajoinder of 
causes of action—countinued. 


tiffs’ claim being to recover possession against persons 
who were alleged to be joint trespassers. OMUR ALI 
o. WEYLAYET ALI ‘ . 4C.L. R., 455 


26. Civil Procedure 
Code, 1882, 8. 28.—Suit for declaratory decree.— 
Specific Relief Act (I of 1877), 8. 42.—The plain- 
tiffs having obtained a decree for the possession of 
certain lands, and having received formal possession 
thereof, brought a suit against eighty-six persons 
holding distinet nnd separate tenures in those lands, on 
the allegations that, “on the plaintiffs attempting to 
measure the lands, and calling on the tenants to pay 
rent, ten of the defendants described as prodhans or 
headmen formed a combination and gained over the 
other defendants with a view to injure the plaintiffs ; 
that through their help and endeavour the remaining 
defendants failed to recognise the plaintiffs as land- 
lords, and declined to pay any rent or to allow them 
to measure the lands, driving away an Ameen who 
went to measure the lands on behalf of the plaintiffs, 
and thereby preventing the plaintiffs from exercising 
their proprietary rights; that the plaintiffs brought 
suits for rent against some of the defendants, and in 
those suits the defendants denied the plaintiffs’ title 
as landlords, whereupon the plaintiffs, seeing the 
necessity of instituting a suit for declaring the de- 
fendants tenants of the Jand, withdrew the suits for 
rent.” They stated their cause of action to be “ the 
defendants’ act of not recognising us as their land. 





Jords and thereby preventing us exercising our pro- 


prietary rights in respect of the land in suit, and not 
allowing us to make a measurement of that land, 
and also withholding the payment of rent ;’? and 
prayed for a decree eatabliahing their proprietary 
right and declaring the defendants to be their 
tenants. J/edd that there was bat one and the same 
cause of action against all the defendants,—v7z., @ 
combinntion to keep the plaintiffs out of the enjey- 
ment of the property they had purchased ; and that 
the suit was not multifarious within section 28 of the 
Civil Procedure Code, Lokt Natic SurmMa v. KE- 
suAK Ram Doss . . LL. BR. 18 Cale., 147 


27. “ Mullifarions” 
suit, ~Act X of 1877 (Cioil Peocedure Code), xa. 28, 
45,—Defendant No. 1, the tenant of certain Jand at 
fixed rates, on the lzth Noveanber 1877 sold his 
interest. in the land to the plaintu. At the time of 
the sale the Jand was in the actual possession of 
defendant No. 2, defendant No. T's anb-tenant, 
ayainat whom, however, defendant No.) bad obtained 
an order for ejectanent oa the 25th June preceding, 
Ou the 25th March 1878 defendant No. 1 applied a 
second tinue for the ejeetment of defendant No, 2, 
and while this matter was pending the plaintiff en- 
deavoured to obtain possession of the land, but wag 
resinted by defendant No, 2. He thereupon insti- 
tuted a charge of criiinal trespass against the latter. 
This criminal proeeediug was pending when, on the 
Lith September 1878, defendant No. 1 obtained a 
second order for defendant No, 2’8 ejectinment, 
Under this order he obtained possession of the land, 
and also of the crop planted by defendant No. 2, 
which he sold to defendant No, 3 on the 22nd Sep- 
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tember 1878. On the 25th of the same month the 
plaintiff’s charge of criminal trespass against defend- 
ant No. 2 was dismissed, on the ground that defend- 
unt No. 1 was in possession, and the plaintiff bad 
never obtained possession under his purchase. De- 
fendant No. 1 subsequently let the land to defendant 
No. 4. The plaintiff, alleging tbat three causes of 
action had accrued to him,—viz., (i) on the 12th 
November 1877, the date of the sale to him; (ii) on 
the 80th March 1878, when defendant No. 1 applied 
a second time for the ejectment of defendant No. 2; 
and (iii) on the 22nd September 1878, when defend- 
ant No. 1 took possession of the land,—sued defend- 
ants Nos, 1, 2, 3, and 4, claiming (i) possession of the 
land as against them all; (ii) mesne profits by way of 
damagos for the year 1285 Fasli (September 1877— 
September 1878) as against defendants Nos. 1 and 2; 
ey mesne profits by way of damages for 1286 Fasli 
September 1878—September 1879) against defend- 
ants Nos. 1 and 8; and (iv) mesne profits by way of 
damages for 1287 Fasli (September 1879—September 
1880) against defendants Nos. land4. Held'by the 
Full Bench (Manmoop, d,, dissenting) that the Court 
of first instance had properly rejected the plaint, the 
suit being open to the objection that different causes 
of action against different defendants separately had 
beon joined, for which proceduro no sanction was to 
be found in the Code of Civil Procedure. Narsinan 
Das v. MancaL Dupsy . IL. R., & AlL, 168 


28. Detention in jail, 
—Suit by thirteen persons jointly for damages for 
detention—Plaint taken off the file.—Sepurate 
causes of action—Practice.—Act XIV of 1882, 
e. 26.—Thirteen persons who had been committed to 
jail under one warrant, and for the same offence, 
jointly sued the Superintendent of the Presidency 
Jail for their wrongful detention in jail after the 
term of imprisonment to which they had been sen- 
tenced had expired, claiming R2,600 as damages. 
The defendant applied to have the plaint taken off 
the file on the ground that the plaintiffs had impro- 
perly joined in one suit several distinct and separate 
cuuses of action accruing to thom as separate indivi- 
duals. Held that tho plaint must be taken off the file. 
ALI SERANG o, Beavon . I. L. R., 11 Calc,, 624 


29. Suit on foreign 
judgment against members of a firm against some of 
whom only the judgment was obtained.—.4. obtained 
a decree against B. and C. in Ceylon, and having 
realised a portion of the sum decreed by sale of pro- 
perty in Ceylon, instituted a suit for the balance upon 
the foreign judgment in British India against B., C., 
D., £., F., G., on the ground that all were members 
ofone firm. JZeld that tho suit would net lic against 
D., #., F., G., upon tho foreign judgment, and that, 
if the intention was to suo D., E., #, G., upon the 
original cause of action, and B., C., upon the forcign 
judgment, the suit was bad for misjoinder, Laxksu- 
MANAN CHETTI v. KARUPPAN CHETTI 

: (1. DL. R., 6 Mad., 273 


30, Suit for share 
Of semindari cesses realised by auction sale in execu- 
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tion of decree.—Joinder of causes of action.—Joint 
decree-holders.—The plaintiff claimed from the 
defendants sa joint decree-holders a fourth share 
of the proceeds realised by auction sale through the 
Court of the Munsif of certain houses situate on land 
subject to a village custom whereby a proprietary 
due of the above amount was payable to the zemin- 
dar of the said land. Held by the Division Bench 
that the claim was not bad for misjoinder, asthe due 
was payable out of the sale-proceeds taken out of 
Court by the decree-holders. Nanxvu v. BoakD oF 
REVENUE . ; ‘ LL. R.,1 AlL, 444 


31. Suit for sale- 
proceeds after rateable distribution—In execution 
of a decree against six persons, the plaintiffs had 
certain property brought to sale, the proceeds of 
which were brought into Court. The defendants, 
who held five separate decrees against somo of the 
persons against whom the plaintiffs’ decree was 
obtained, applied to have the amount in Court rate- 
ably distributed, and this was done in accordance 
with an order of the Court, the proceeds being distri. 
buted in proportion to the amount of the decrees. 
In a suit brought against the defendant, on the alle- 
gation that the pluintiffs were entitled to the 
whole of the proceeds, or in the alternative for distri- 
bution on a different principle,—Held that there was 
no misjoinder of causes of action by reason of all the 
defendants being included in one suit. GouURI 
PROSAD KtNDU v. Ram RatAN SrecaR 

(I. L. R., 18 Calc., 159 


32. Separate liabili- 
ty of defendants for rent,—In a suit to recover rent 
from defendants, with whom engagements had been 
entered into separately, plaintiff obtained a decree 
making each of them liable for the whole swum 
claimed. Held that there was a misjoinder of the 
defendants, and that the decree was wrong in law ; but 
that if the first Court had made each defendant 
liable in proportion to the rent he had engaged to 
pay, the objection of mnisjoinder would not have been 
allowed to prevail, JumMoonaA Doss v. PookHuRr 
SINGH ‘ ‘ ‘ ‘ 22 W. R., 183 


33. Suit for contri- 
bution.—The plaintiff was compelled to pay the 
whole costs of a suit in which there was a misjoinder 
of causes of action, and which resulted in his aud his 
co-defendants being charged with costs relating to 
causes of action with which they had no concern. 
The plaintiff sued, after deducting #71 as his own 
proper share, to recover the balance from his co- 
defendants. The plea of misjoinder was allowed. 
Bent Ram vc. Hipayat Hosszin . 7N, W., 82 


; Suit for contre- 
bufion.—In a suit against 4. X. for contribution of 
moneys paid in satisfaction of two decrees under which 
the present plaintiffs and defendagits were jointly 
liable, and one of which decrees was founded on an 
ikrar executed by the parties to the present suit and 
by one F., not & party, who was expressly excluded 
from liability in the decree last mentioned, the 
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Judge considering that #. was liable under the ikrar, 
but not liable under the bond on which the other 
decree was founded, decided that there were two 
distinct causes of action, and dismissed the suit. 
Held that the cause of action on which plaintiffs 
relied was simply the joint liability of the purties 
under the decree, and the suit was not multifarious, 
MAHOMED Mirza v, ABDOOL KUREEM 

(26 W.R,, 41 


35. Parties.—Suit 
Sor contgibution.—The purchaser of a share in a 
mortgaged cstate, who has paid off the whole mort- 
gage-debt in order to save the estate from fore- 
closure, can claim from each of the mortgagors a 
contribution proportionate to his interest in the pro- 
perty, but he cannot claihn from the other mort- 
wagors collectively the whole amount paid by hin. 
Hina CHAND v. ABDAL , I. L. R., 1 All., 455 


See RugaPuT Rar v. MAHOMED ALI KHAN 
(6 N. W., 215 


38. Institution of 
euit to redeem, pending a suit by platntiff to estab- 
lish his title as representative of the mortgagee.— 
The ancestor of the defendants held as mortyagee a 
10-biswa share of a mouzah; of this share 5 biswas 
were recovered and held by the plaintiffs as proprie- 
tors. Of the remaining 5 biswas, 3 biswas 63 biswan- 
secs belonged to D., and 1 biswa 134 biswansees to 








H. These 5 biswas were in the defendants’ posses- - 


sion. The plaintiffs sued to recover possession of 
them, alleging that the mortgage had been redeemed 
out of the usufruct, and that they had acquired D.’s 
rights by auction-purchase in the year 1848, and Z/.’s 
rights by private purchase from his sons in 1873. 
They also sued for mesne profits. The defendants 
pleaded that they held the 5 biswas in suit as pro- 
prietors, having acquired D.’s rights by private pur- 
chase in 1847, and H.’s rights similarly in 1851, 
They also pleaded that, inasmuch as the plaintiffs 
had brought a suit to establish the sale alleged to 
have been made to them by #.’s sons, and that suit 
was still pending, the claim for possession of /.’s 
share could not be maintained ; and they lastly plend- 
ed that, inasmuch as the plaintiffs admitted that the 
rights of D. and H. were acquired by them under 
separate sales, their claims to those rights could net 
be joined in one suit. The plaintiffs replied that, 
assuming the claim to H.’s share could not be main- 
tained on the basis of the alleged sale to them, they 
were nevertheless entitled to possession of JI.'s 
share in virtue of their right to D.’s share, both 
shares having been jointly mortgaged, Held that 
the plaintiffs were entitled to ask in one suit for a 
determination of their claim to the possession of the 
shares, and to any surplus mesne profits which 
might be found due in respect of them on tuking 
account, and that the pendency of the suit to estalgish 
their purchase of 27.’s share did not deprive them of 
the right to sue to recover possession from the mort- 
gagees, although it might have been necessary to 
determine incidentally in the suit the question at 
issue inthe suit respecting the purchase. Held, also, 
that if the plaintiffs cstablished their right to the 
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share of D., but failed to prove their title as pure 
chascrs of H.’s share, they could not obtain possess 
sion of the share on tho ground that it was mort+ 
gaged jointly with the shares they already held, and 
with the share of D., for, according to their own 
allegation, the mortgage-debt had been redeemed, 
and there was no longer any common liability which 





they were required to discharge. MOBRUN Lv, 
JHUMMUN LALL , ‘ . CNW, 246 
37, Form of sutt— 


Jotnder of defendants.—Joinder of causes of action, 
— Civil Procedure Code, 1882, &. 28.—A. leased cours 
tain lands to #. for a term of soven years Commonce 
ing with the year 1288 Fasli (19th Septombor 1880). 
On the 23rd October 1883 4, sold the landsto D,, 
who, under his purchase, became cutitled to the rents 
of the lands from the conmencemont of the year 
1291 Fasli (17th September 1883). When some of 
the instalments of the rent for the year 1291 Fasli 
became dne, D. applied for payment thereof to B., 
who informed him that he had paid the whole of the 
rent for the year 1201 in advance to 4. on the 21st 
May 1883. D. then sued A. and B. for the rent duo, 
praying a decree for rent against B., and in the alters 
uative for a decrec against A, if it should turn out 
that B.’s allegation of payment was correct. The 
lower Courts found that ZB. had paid 4. in good faith, 
and they dismissed the suit as aguinst him. The 

iso dismissed the suit as aguinst 4. on the groun 

that the cluiins against 4, and B. could not be joined 
in one suit. On appeal to the High Court,—ZHeld 
that the frame of the suit was unobjectionable, and 
that on the fucts found hy the lower Courts D, was 
entitled to a deerco against 4. MADAN Monun LALL 
v. HOLLOWAY : .- LL. RB. 13 Calc. 555 


38. Suit for money 
on contract for money deposiled on kistbundi, and 
for cancellation of kistbundi.—There is) no mise 
joinder of causes of action ina suit for money cons 
tracted to be paid, and for the canecllation of 9 kist. 
bundi, and for money deposited on the kistbundi. 
Combined causes of section may be brought in the 
Court which has jurisdiction to the full amount of 
such combined causes of action, Kinnoo MONEs 
DEBIA v. SHOMORAM SIRKAR . .3W. R., 128 


Brogo Kisuoxre CHOWDURAIN v. KTlEMA SOON’ 
PUREE DossEs . ; . 7W. RB. 4098 


39. —— Suit for declae 
ration of right to redeem and for damages.—A plain- 
tif cannot bring, in one suit, a clain for a declarae 
tion of his right to redeem, and also a claim to a de. 
claration of his right to damages. KusHaARER LALL 
v. GOVINDERAM - 4N.W., 70 


40. Claims for ar- 
rears of rent and to remove cloud on title-—A 
claiw for rent in arrear and a claim to remove clouds 
on the title to demise raised by the tenant are not 
objectionable on the ground of iultifariousness, and 
may therefore be included in the same plaint. Ragsm- 
pug Kisuwenr SINGH v. SHROPURAHUN MISSUB 

(1 Ind, Jur. N. 8, 278: 5 W. R.,, P. C,, 68 
10 Moore’s I. A., 438 
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MULTIFARIOUSNESS. — Misjoinder of 
causes of action—continued. 


4l. Sutt on hundie.— 
Persons parties to hundi in separate capacities — 
Where the payee of a hundi, in a suit to recover 
the amount of the same, made four persons defend. 
ants,—vte., the drawer and the acceptor of the 
hundi, his own endorsee, and a party whom plain- 
tiff alleged to be the principal, whose agent was the 
drawer,—the suit was held to be a combination of 
four suits in one, not allowed by the Civil Courts. 
HABEEL BRPARRE v, CHOALMUN Man 

[10 W. R., 263 





42, Suit for parti- 
tion and to eject ryots.—In a suit for partition of 
the joint inam lands of a Hindu family, it was not 
disputed that the plaintiffs were entitled to the share 
which they claimed, but they joined as defendants a 
number of cultivating ryots whom they sought to 
ejoct. The ryots pleaded that the suit was bad for 
multifariousness. Held that the ryots were im- 
properly joined as defendants in the suit. SAMINADA 
Pituar ov. SUBBA REDDIAR 

(I. L. R., 1 Mad, 333 





43. Suit for mis- 
appropriation and breach of contract against two 
defendants, — Plaintiffs. members of a pagoda com- 
mittee appointed under \et XX of 1863, sued defend. 
ants for the recovery of #4,480-2-0. The plaint 
alleged that, in October 1865, the first defendant and 
another agreed to travel and collect subscriptions for 
the purpose of crecting a tower at the entrance of 
the pagoda in question, paying to the pagoda R130 a 
month during the period they should be engaged in 
the work, irrespective of the actual collections » 
that an agreement to this effect was executed, and 
first and second defendants deputed to collect. sub- 
scriptions ; that both were engaged in the work until 
November 1869; that under the terms of the said 
agreement a sum of RG,500 was due, of which only 
H2,019-14-0 were credited in the accounts of the 
pagoda ; that first and second defendants, when re- 
quired to account for the balance, informed the plain- 
tiffs that they had puid to the third defendant, the 
then manager of the said temple, 85,330, and that 
only R1,170 was due by them. The present suit was 
accordingly filed against the defendants for the sum 
of money due by them. The Court of first instance 
decreed against third defendant slone. On appeal 
the Civil Judge dismissed the suit as against the 
third defendant on the gsound of multifariousness, he 
having been sued on the ground of misappropriation, 
while the cause of action against the first defendant 
was breach of contract. Held, on special appeal, 
that tho suit was not multifarious; that the third 
defendant was properly included in the suit as ao 
defendant, and did not appear to have been prejudiced 
in his defence by the course of the proceedings. 
ARUNACHELLA TEVAR v. VENKATASAMI Nalk 

(7 Mad., 123 


44. Civil Procedure 
' Code (Act X of 1877), s.45.—The plaintiffs sued for a 
declaration that the severalalionations made by defend. 
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MULTIFARIOUSNESS. — Misjoinder of 
causes of action—continued, 


ant No. 1 (a Hindu widow) to the other defendants 
were void, and that they, the plaintiffs, were entitled 
to the several properties after her death ; also for an 
injunction restraining her from making similar un- 
lawful alicnations in the future. Held that the suit 
as framed was not maintainable, inasmuch as it in- 
cluded within it several distinct causes of action 
which, under section 45 of Act X of 1877, could not 
be joined together in the same suit. The course 
which should be adopted by a Court or Judge, where 
there has been such a misjoinder of causes of action, 
discussed, Kacouan Buog Vaisa v. Bat RATHORE 
(I. L. R., 7 Bom., 289 


45, ———_—$—$—$$ $$ —____—_—— Property situated 
in different districts —Civil Procedure Code, 1877, 
8s, 28, 31.—A., B., C., and D. were the proprietors 
of a 2 annas 13 gundas share in mouzah K., and 
also of a 2 annas 13 gundas share in mouzah F., 
both in the district of Bhaugulpore. On 19th Sep- 
tember 1872 A. mortgaged a 1 anna 4 pie share 
of E. to H. On the 20th September 1872 A., B., 
C., and D. mortgaged their shares in E. and F., 
together with property in the district of Tirhoot, to 
the plaintiff. On the 24th March 1873 A. mortgaged 
his share in E. and F. to J. On the 13th Novem- 
ber 1874 A. and 2B. mortgaged their shares in EB, 
to K. On the 25th March 1874 J. obtained a 
decrce on his mortgage, and the interests of 4. and 
B. were purchased on the 5th January 1875 by Z. On 
the 17th April 1874 ©M., to whom the first mortgage 
had been assigned, obtained a decree and attached the 
property mortgaged, £. objected that he had al- 
ready purchased the interest of 4., and on the- 
objection being allowed, M. brought a suit against 
L. for a declaration of priority, and obtained a decree 
on the 9th August 1876, In execution of this decree 
the property first mortgaged was sold on the 4th 
March 1878, and after satisfying the mortgage a 
surplus of R7,664 remained. After the institution 
of the first suit and before Z.’s purchase the plaintiff 
instituted a suit upon his mortgage in the Tirhoot 
Court without having obtained leave to include that 
portion of the mortgaged property situate in the 
Bhaugulpore district. On the 17th July 1874 a 
decree was made in this suit. On the 17th January 
1877 XK. obtained adeeree on his mortgage, and the 
shares of 4. and B. in E. were sold and purchased 
on the 3rd September 1877 by N. The pluintiff had 
his decree transferred for execution to the Bhaugul- 
pore Court and he attached the surplus sale- proceeds 
and a 1 anna 9 gundas share in E. This attachinent was 
withdrawn on the objection of Z. who drew out the 
surplus sale-proceeds. The share purchased by YW. 
was also released from attachment. The plaintiff 
now sued Z., W., and the mortgagors for a declara- 
tion that his decree of the 17th July 1874 affected 
the E. property, to recover the surplus sale-proceeds 
from Z., and in case the decree should not be valid to 
the extent mentioned, for a decree declafing his prior 
lien on the property in E. Held that the suit was 
not bad by reason of multifariousness. BUNGSER 
Sine v. Soopist LALL 

(I. L. R., 7 Cale, 7880:10C.L. R., 268 
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MULTIFARIOUSNESS. — Misjoinder of 
causes of action—continued. 


46, ——__—_______—_————_. Cirtl Procedure 
Code, #. 26.—Section 26 of the Code of Civil Proce- 
dure does not »uthorise the joinder of plaintiffs with 
antagonistic claims arising out of distinct causes of 
action. Where one of two widows of a deceased 
Hindu and her adopted son sued as co-plaintiffs claim- 
ing in the alternative cither to reeover the whole 
family estate for the latter, if the adoption was valid, 
or if the adoption was invalid, one-half of the estute 
for the former. Held that the suit was bad for mis- 





joinder. LiInGAMMAL v. CHINNA VENKATAMMAL 
(I. L. R., 6 Mad., 2398 
47. Suit for mainte- 


nance and marriage expenses. — Misjoinder of parties, 
—A Hindu widow, with her two daughters as co- 
plaintiffs, sued the son of her decensed husband by 
another wife, alleging that he was in possession of his 
father’s property, for maintenance, and for the mar- 
riage expenses of the daughters, both of whom were of 
marringeable age. The Court of first instance gave 
the plaintiffs a decree for a monthly allowance, and 
R540 to the widow as arrears of maintenance, and 
321,000 for the marriage expenses of the daughters, 
Held that, inasmuch as the mother was the natural 
guardian of the two other plaintiffs, and it was 
proper for them to reside with and be provided for 
by her, and the common maintenance was, so to 
speak, a joint matter, the suit was not, at any rate at 
the stage of appeal, open to objection on the ground 
of misjoinder of parties and causes of action; nor, 
looking at the peculiar circumstances of this family, 
which made the mother the most natural and proper 
person to arrange the marriages of the two minor 
plaintiffs, was the prayer for marriage expenses im- 
properly added. TuLsua v. Goran Rat 

[I. L. R., 6 AlL, 632 


48. Joinder.— Civil 
Procedure Code, 1877, 8s. 28, 31, and 45.—Alfer- 
native relief.— Parties.-—In a suit instituted against 
six different parties, the plaintiff prayed for khas 
possession of a four-anna share in a certain lot, or 
in the alternative, for a decree for arrears of rent 
against the defendants or such of the defendants as 
should on inquiry appear to be respectively liable. 
It appeared that the plaintiff had been kept out 
of possession by one only of the six defendants, and 
that, if he was entitled to a decree for arrears of 
rent, another of the defendants was liable for a 
portion only of such arrears. Ze/d that the suit 
was not improperly framed; that there was no 
objection to the prayer for alternative relief ; and that 
the suit should not have been dismissed for misjoin- 





der. JANOKINATH MOOKERJEE v. Ram RUNJUN 
CHUCKERBUTIY ; -_ Lu.B., 4 Calc. 849 
49 Civil Procedure 





Code, 1882, #8. 32, 45, and 46.—Adding parties.-~— 
Striking off parties.— Causes of action, Joinder or 
severance of.— Non-joinder or misjoinder of parties,— 
Practice.—Procedure.—C. sued P. to recover posses- 
sion of certain lands. The plaintiff and defendant 


were members of the same family, and atthe hearing j; 
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MULTIFARIOUSNESS, — Misjoinder of 
causes of action —continued, 


of the suit the appellants, who were also members of 
the family, applied to be mado parties, alleging that 
the suit was collusive, and that they were in posses. 
sion of some of the lands which the plaintiff sought 
to recover, and wished to defend their possession. 
The Subordinate Judge granted their application, 
and made them co-defendants in the suit. They filed 
written statements setting forth their right, and 
time was allowed in order that the plaintiff might 
put in a counter-statement. Before the case came 
on again, the Subordinate Judge had been removed, 
and his successor was of opinion that the causes of 
action, as against the original defendant P. and as 
aginst the new defendants (the appellants), were dif. 
ferent, and ought to be the subject of different suits. 
He accordingly dismissed the appellants from = the 
suit under section 45 of the Civil Proceduse Code 
(XLV of 1882), and ordered that they should bear their 
own costs. eld, on appeal to the High Court, that 
the order disnissing the appellants from the suit 
should be reversed, and that section 45 did not apply. 
When the parties concerned, though in different rela- 
tion, in a particular litigation are all before the 
Court, and their cases have been stated, the Court, if it 
finds the several causes as between plaintiff and the 
several defendants cannot. properly or conveniently be 
tried together, should deal with them separately 
as sub-suits under the title and number of tho 
principal suit from which they spripg. The dismissal 
of defendants added without objection, or the addi- 
tion of whom has been submitted to, is not contem. 
plated, and would tend to further needless expense, 
The power given by section 45 docs not extend to 
an order for the dismissal of defendants, and that 
afresh suit should be brought against them. Such 
an order would not be one for the “ separate dis- 
posal”? of the several causes of action; it} would be 
an order preventing the disposal of thein in the suit 
before the Court. Section 40 is meant to apply to 
cases in Which questions arise as to the joinder or 
severance of several causes of action ayainat the 
same defendant. For non-joinder or misjoinder of 
parties provision is made in section 32, and the 
plaintiff had not resisted the joinder of the appel- 
lang as defendants, The Subordinate Judge could 
only strike out the name of a party upon an ape 
plication being made, and no sneh application had 
been made, KHADAR SAHEB v, CHOTIBEBT 

[I. L. R., 8 Bom., 616 


50. When objection 
can be taken.—It is too late for defendants to object 
with effect to a suit) on the ground of multifarious. 
ness after it has been fully tried and decided on the 
merits; but the objection is one which a defendant 
has a right to raise on the settlement of issues, or on 
a motion to take the plaint off the file. Kam DovaL 
Durr v. RAMDOOLAL Des . - LLW.R., 273 
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NICLPAL Bovixs 19 W.R., 3090 
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MUNICIPAL COMMISSIONERS. 
See CourtEcTOR . I. LL. R., 1 Bom., 628 


See MAGISTRATE, JURISDICTION OF—SPE- 
cIAL Acts—Aor XXVI oF 1850. 

[5 Bom., Cr., 10 
8 Bom., Cr., 30 
See Pusxric Servant .4 Bom., A. C., 93 
(6 Bom., Cr., 33 

See RULES MADE UNDER ACTS. 
[8 Bom., Cr., 38 
Appeal against assessment by— 


See JURISDICTION OF CIVIL CouRT—Mv- 
NIOIPAL Bopiks. I, L. R.,1 Cale., 409 


Notice of suit against— 


See APPELLATE CoURT—ORBJEOTION TAKEN 
FOR FIRST TIME ON APPEAL. 
[i. L. R., 1 AlL, 269 


See Mapnas Towns IMPROVEMENT ACT, 
1871,8.168 . LL. R., 2 Mad, 124 











Power to administer oath. 


See BENGAL MUNICIPAL ACT, 1864, 4. 6. 
{189 W. R., 309 


Power to close or divert public 
highway. 

See BENGAL | /UNICIPAL Act, 1864, 

[i. L. R., 2 Cale., 425 


Suit against, for land— 


See BENGAL Muniorrat Aot, 1864, 8. 87. 
[6 B. L. R., Ap., 50 
I. L. R., 6 Calc., 8 


See Rrs JUDICATA—JUDGMENTS ON TECH- 
NICAL Points . 5B. L. KR. Ap., 50 


Liability of Commissioners 
for negligence or misconduct.—Beng. Act 
ITI of 1864,.—Municipal Commissioners under 
Bengal Act III of 1864 and their servants incur no 
personal responsibility for what they do so long as 
they act in the line of their duty. But if they do, or 
order to be done, that which is not within the scope 
of their authority, or if they are guilty of negligence 
or misconduct in doing that which they are empower- 
ed to do, then they render themselves personally liable 
to an action. There is no special law extending to 
members of Municipalities which protects them so 
long as they uct bond fide, Soonpek LALL v, 
Balik : ; . 24 W.R., 287 


a. Liability of Corporation for 
breach of statutory duty.—Calcutia Munict- 
pality Act (Beng. Act LV of 1876), ss. 189, 191, 
213, 252.— Obstruction in public way.— Damages.— 
Under section 189 of Bengal Act LV of 1876 the 
roads and streets in Calcutta are vested in the Com- 
wissioners of the Corporation of the Town of Calcutta, 
and section 191 provides that the ‘“ Commissioners 
shall, so far as the municipal funds permit, from 
time to time, cause the public streets to be maintained 


and repaired, and for such purpose may do all things 
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MUNICIPAL COMMISSIONERS.—Liabi- 
lity of Corporation for breach of statu- 
tory duty—continued. 


necessary for the public safety and convenience.” 
Sections 252 and 213 respectively direct the Commis- 
sioners on opening up the roads, and persons to whom 
they have given permission so to do, to fence and light 
any excavations so made. In March 1882 the Come 
missioners, at the request of the Executive Engineer 
of the Public Works Department of the Government 
of Bengal, permitted the latter to open up one of the 
roads in Calcutta for the purpose of carrying off sur- 
plus water from a tank which was under the charge 
and control of such Executive Engineer aforesaid, 
and for the purpose of connecting the tank with the 
public sewer. Permission was granted on the usual 
condition that a contractor licensed to do such works 
by the Municipality (but who was not in their employ 
farther than that the Commissioners had power to 
cancel his license, nor was hein the employ of the Sec- 
retary of State for India), should be employed in the 
work. Sucha contractor was employed by the Secre- 
tary of State and obtained a license from the Commis- 
sioners empowering him to break open the road. The 
road was open, but was left unfenced and insufficiently 
lighted at night. The plaintiff in driving along this 
road after dusk, drove into the hole and was badly 
injured, and sued the Corporation, the contractor, and 
the Secretary of State for dainages. Held by the 
Court of first instance (1) that the Secretary of State 
was not liable, because he came within the established 
rule that one who employs another to do what is per- 
fectly legal must be presumed to employ that other 
to do this ina legal way ; (2) that the Corporation 


| who had a statutory obligation imposed upon them to 


repair and maintain the roads, were liable to the 
plaintiff for a breach of their statutory duty ; that 
where there is a dangerous obstruction, a fortiors 
where such dangerous obstruction results from a per- 
mission accorded by the Commissioners, they are to 
be held liable for damage caused by it ; (3) that the 
contractor also was linble. ZZeld on appeal that the 
fact that the Commissioners gave permission to 
another person to open up the road, although for a 
perfectly proper purpose, would not relieve them 
from their statutory duty under section 191 of Bengal 
Act IV of 1876. Coxrokation or TOWN OF CaL- 
CUTTA v. ANDERSON I. L. R., 10 Calc., 445 


8. ————— Commissioner acting as 
Magistrate, Power of.— Procedure.— Proceeding 
against absent party,x—A Municipal Commissioner, 
acting as a Magistrate, may enquire into a charge of 
the breach of a bye-law and may punish the accused 
party by inflicting a fine; but the procedure to be 
followed is that of the Code of Criminal Procedure, 
which does not contemplate a proceeding against an 
absent party er parte. Taningy Cutvrn Hose +, 
MUNICIPAL COMMISSIONERS OF SERAMPORE 

(24 W.R., Cr., 25 


4, ——_—_——. Editor of newspaper.—Triai 
of case on which he has written strong opinion in 
newspaper.—The High Court declined to interfere, 
under section 296, Act X of 1872, with the order of a 
Municipal Commissioner, who was the editor of a 
newspaper, who had, prior to the disposal of the 
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MUNICIPAL COMMISSIONERS, — Edi- 
tor of newspaper—continued. 


case, made very strong remarks on tho case in the 
newspaper of which he was the editor, holding that 
there was nothing illegal in his order; though he 
would have exercised a wise diserction if he had 
refused to sit as one of the Commissioners in the 
case. QUEEN v. TABINER CHURN Bose 

[21 W. R., Cr., 31 


MUNICIPAL COMMITTEE. 


See CASES UNDER Ricgut oF Surt—Svits 
AGAINST MUNICIPAL OFFICERS. 


See Riagur oF Scit—SvItTs 'rO REMOVE 
OBSTRUCTIONS TO Prnuic Hicuway. 
{I, L. R., 1 All, 557 


MUNICIPAL CORPORATION. 


See SANOTION To PROSFCUTION—WHERE 
SANOTION IS NECESSARY. 
{[I. L. R., 3 Calc., 758 


MUNICIPAL COURTS, JURISDICTION 


See CASES UNDER ACT OF STATR. 


MUNICIPAL DEBENTURES. 


Agreement to exchange land for de- 
bentures.— Quit-rent.— LaAability for interest on de- 





bentures.—The Port Canning Municipal Commis. . 


sioners invited loans on debentures convertible into 
leasehold titles to lands in the town, The Port Can- 
ning Land Company subscribed to the loan declaring 
their desire to take land in lien of the debentures. 
After the debentures were issued a correspondence 
commenced between the parties with the object of 
effecting the conversion, in which correspondence the 

‘ommissioners intimated to the Company the con- 
struction they put upon the Company’s tender, o7z., 
that they elected to take land to the full value of their 
debentures. The Commissioners also intimated to 
the Company that the latter had seleeted iots amount- 
ing to a part only of their debentures, and required 
them to select others, giving notice at the sume time 
that they did not consider themselves linble to pay 
interest. The Company after this proposed to defer 
exchanging the debentures till their due date, and if 
the Coinmissioners consented, not to call for the inter- 
est in the meantime, but agreeing to pay a qnit-rent 
equivalent to the interest, The Commissioners ugrced 
to this and asked the Company to declare the lots which 
they would receive in commutation. A selection was 
made, but not in accordance with the contract : the 
lots selected being of more value than the debentures. 
The Commissioners then proposed that the Company 
should return the debentures, and pay quit-rent 
upon the additional lots. This was not accepted, but 
the inatter was left in an imperfect state. The Port 
Canning Land Company subsequently brought an 
action against the Port Canning Municipality for 
two years’ interest on the debentures. Held that 
the non-acceptance of the proposal as to the addi- 
tional lots could not affect the previous agreement to 
exchange debentures then held for equivalent lots; 
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MUNICIPAL DEBENTU RES—continued. 


and that such previous agreement had been made in- 
volying quit-rent which cxtinguished the interest. 
Port CANNING LAND CoMPANY v. SMITH 

[21 W. R., 316: L. R11, A, 184 


MUNICIPAL NOTICH. 


See BOMBAY Districr MUNICIPAL ACT, 
87h , . LL. R., 2 Bom., 627 


MUNICIPAL TAX, 
See Vine ., 8 W. R., Cr., 17 


See JURISDICTION OF Civy1L CouRT—MvU- 
NICIPAL BODIES. 
(I. L. R., 2 Mad, 37 


See Mapras Towns IMPROVEMENT ACT 
(Act III oF 1871), 8. 86. 
[I. L, R., 1 Mad., 158 


See STATUTES, CONSTRUCTION OF— 
[8 Bom., A. C., 218 


Bombay Acts IT of 1865 and IV of 
1867.—Liability of Railway Company for rates and 
taxes.—TVhe Great Indian Peninsula Railway Com- 
pany, which, under an agreement with Government, 
holds the land upon which their railway is construct- 
ed, free of rent for, ninety-nine years, are occupiers 
only, and not owners, of such land within the mean- 
ing of section 2 of Bombay Act [I of 1865, and aro 
therefore not liable to be rated as owners of the 
ground used by them for the purposes of the railwa 

within the city of Bombay. Principles upon which 
Railway Companies are liable to be rated considered 
and laid down, JUSTICES OF THK PEACE YOR THE 
Cirry oF Bombay v, Guat INDIAN PENINSULA 
RAILWAY COMPANY ; , - 9 Bom., 217 


MUNSIF. 
See WiTrnesns — (Civit. Cases — PERSON 
COMPETENT TO BE WITNESS, 
(6 Mad., Ap., 42 








Dismissal of— 


See ENGLISU COMMITTEB OF Hraw Court. 
{10 B. i. R., 78, 80, 82, note 


Jurisdiction of— 


See PUuLio SERVANT 
(4 Bom., A. C., 93 


1, —————- Execution proceedings be- 
fore Act XVI of 1868.--- Suit pending on abolt- 
tion of office. — Where erceution had becu issued 
a Sudder Ameen, and notwithstanding the proceed- 
ings were struck off the file, a consequent attachment 
wis atill pending when that office was abolished (by 
Act XVI of I8G8),— Meld that the Sudder Munsif, 
who succeeded to the jurisdiction of the Sudder 
Ameen, had power to take up the case and issue exe- 
eution proceedings. SKEENATA BanenseE v. Por- 
KUM SOOKH CHUNDEE ° - 265 W. R., 105 


2. Suit pending when Act XVI 
of 1868 came into operation.—A suit, of which 
the subject-matter did not exceed in amount or value 
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MUNSIF,-Suit pending when Act XVI 
of 1868 came into operatidn—continued. 


R1,000, instituted one day after Act XVI of 1863 
received the assent of the Governor-General in Coun- 
cil, was held to be cognisnble by the local Munsif, 
and not by the Sudder Munsif of the district, 
BunasHee BuDDEN Dey v. TaRINE&E Churn Dey 
[14 W. R., 375 





3. Appeal pending when Act 
XVI of 1868 came into operation.-—Fzecution 
of decree.—Act XVI of 1868, s, 12.—At the time of 
the passing of Act X VI of 1868, which abolished the 
Courts of Sudder Amcens, af appeal was pending 
against the decree of the Sudder Ameen which re- 
sulted in a modified decree afterwards executed hy 
the Sudder Munsif. Held that, although the appeal 
was pending in a superior Court, yet the proceedings 
in the suit were pending in the original Court of 
trial within the meaning of section 12, and the Sud- 
der Munsif’s Court was the only Court which had 
jurisdiction to execute the decree. GoOnIND SINGH v. 
Munno Ram Doss. ‘ . 10 W. R., 414 


4, Suit against public servant 
for acts done by him officially.—A Munsif 
had not jurisdiction to try an action brought against 
a public servant for acts done by him in his official 
capacity. Semble,—The only judicial officers having 
jurisdiction to try such cases would be the Judge or 
Assistant Judye of the distriet in which the suit 
arose. VALLABRAMM JAGJIVAN 0, WoobpitousK 

{1 Bom., 144 


5. Suit for rent.—Dekkan Agri- 
culturists’ Act, XVIL of 1879.—Village Munsif.— 
A Village Munsif has no jurisdiction to try a suit for 
rent under the Dekkan Agriculturists’ Relief Act, 
XVII of 1879. ViruaAL RaAMCHANDRA v GANGA- 
BAM VITHOJI P . LL. R., & Bom., 180 








._—————— Order enforcing award as 
to determination of rent.—A Munsif has no 
jurisdiction to entertain an application and pass an 
order on the enforcement of an arbitration award re- 
lating to the determination of rent. When a Mun. 
sif acts without jurisdiction, the question may be 
the subject of an uppeal to the Appellate Court of 
the district. ALTAF Hossein v. GuisH CHUNDER 
Roy : : . . . 15 W. R., 556 


: Suit for dissolution of part- 
nership. — Jurisdiction. — Arbitration, — Finality 
of decree in accordance with award,—A suit, for dis- 
solution of a partnership, taking the accounts of the 
firm, and a declaration of the plaintiff's right to a 
certain share in the debts due to the firm, was, with 
reference to the value of the subject-matter of the 
suit, instituted in tne Court of a Munsif, The mat- 
ters in differonce in the suit were eventually referred 
to arbitration under Chapter XXXVII of the Code of 
Civil Procedure, and an award was made declaring 
the plaintiff entitled to recover a cortain sum from 
the defendant. Judgment and a decree were given 
in accordance with the award. Held that, the award 
notwithstanding, the question whether the suit was 
cognisable in the Muunsif’s Court was entertainable. 
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MUNSIF.— Suit for dissolution of partner- 
ship—continued, 


Bhagirath v. Ram Ghulam, I. L. R., 4 All., 283, 
referred to. Katian Das v. Ganaa SANAI 
[I. L. R., & All, 500 


8. District Munsif.— Villages un- 
der attachment for breach of duty by karnam.— Fine. 
—A District Munsif’s Court has not authority to 
inflict fines on karnams of villages which are under 
attachment by that Court for breach of duty on the 
karnam’s part. RAMAKISTNAM v. RAGAVACHARI 

(I. L. R., 3 Mad., 406 


9. Power to take voluntary depo- 
sitions.— Application to restore appeal.—A Mun- 
sif has no power to take voluntary depositions, e. g., 
the deposition of a purty to show his illness where he 
wishes for restoration of an appeal in the High Court 
which has been struck off for his absence from that 








cause. IN THE MATTER OF THE PETITION oF Kutno 
Kuonp Kak : ; ; - TW.R., 47 
10. Power totransfer suit.— 





Mad, Reg. IV of 1816, s. 26.—Village Munsif.— 
Jurisdiction.—In a suit under Regulation IV of 
1816 the defendant having objected to the Village 
Munsif trying the suit on the ground of personal hos- 
tility, the Munsif transferred the suit to another Vil- 
lage Munsif. 2fe/d that tht transfer was illegal Per 
Horcntns, J.—Semble,—In such a case the Village 
Munsif should report the facts to the Distriet Court, 
and the District Judge should transfer the case for 
trinl to another Village Munsif. LAKSHMAKKA p. 
Ball. . ° . LL. R., 8 Mad., 500 


11. Attachment and sale of land. 
—Mad, Keg. LV of 1816, s. 30.—Village Muasif. 
—Decree.— Execution.—Immoveable property can be 
attached and sold in execution of a decree of a Vil- 
lage Munsif under the provisions of section 30 of 
Regulation TV of 1816. Raswasamir Curr v. AN- 
GAPPA CHETTI : . LL.B. 7 Mad., 220 


12, ———_——— Suit for share of annual al- 
lowance,— Question of title.—In an action brought 
to recover a third share of arrears of a varshasan 
or annual allowance paid by the Gaikwar of Baroda 
to the defendant, and in which the plaintiff alleged 
that he was entitled to a third share, —Jfeld that such 
an action can be maintained in a Munsif’s Court, 
although it may be necessury to determine the title of 
the plaintiff to share in such varshasan. RATAN SHANe 
KAR REVASHANEAR 0. GULABSHANKAR LALSHANKAR 

[4 Bom., A. C., 178 


13. Suit for money charged on 
immoveable property.— Held that a suit for 
money charged on immoveable property in which the 
money did not exceed 21,000, although the value 
of the immoveable property did exceed that. sum, was 
cognisable by a Munsif, provided the property was 
situate within the local limits of his jurisdiction. 
JANKI Das cr. Bapri Nato . LL. R., Jal, 69s 


14, ——_—_—_—_—. Suit for redemption of usu- 
fructuary mortgage.— Question of title.—W here 
the question in dispute in a suit for redemption of a 
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MUNSI®P’.—Suit for redemption of usufruc- 
tuary mortgage—continued. 


usufructuary mortgage is not only whether the 
property has been redecmed out of the usufruct, 
but whether the property and the right to redeem 
belongs to the plaintiff, and the value of the proper- 
ty exceeds R1,000, such suit is not cognisable by a 
Munsif. Kauian Das v. NAWAL SINGH 


[I. L. R., 1 All, 620 


15. Mortgage set up by defend- 
ant exceeding limit of jurisdiction.—Courf 
Kees Act, 8.7, cl. 9.—Ejectment.— Mad. Civil Courts 
Act (Act [LI of 1873).—In a suit brought in a Dis- 
trict Munsif’s Court to recover several parcels of land 
from the defendant, plaintiff alleged that defendant 
held a valid mortgage of R206 on two parcels which 
he offered to redeem. As to the other parcels, he 
alleged that if any charges had been created in 
defendant’s favour over them by his predecessor in 
title, such charges were invalid. The suit, as valued 
by the plaintiff, was within the pecuniary limit of the 
Munsif’s jurisdiction, Defendant pleaded that he held 
& mortgage for R3,000 over the land, and therefore 
the Munsif’s Court had no jurisdiction to try the suit. 
The Munsif tried the question of the validity of the 
defendant’s mortgage, and decreed possession to plain- 
tiff on payment of R906 duc on account of mortgages, 
and 421,647-11-9 on account of improvements. On 
appeal, the District Judge held that the Munsif had 
no jurisdiction, reversed the decree, and ordered the 
plaint to be returned to be presented in the proper 


Court, Held that the Munsif’s Court had jurisdic- 
tion, Cuanpu v. Komur .I.L. R., 9 Mad., 208 
16. Suit regarding minors.— Act 


IX of 1861.—Suits regarding minors are coguisable 
by principal Civil Courts of districts. Munsifs have 
no jurisdiction to try them. Kristo CHunvER 
ACHABJEE v, KASHEE ‘THAKOORANEE 

[23 W. R., 340 


HARASUNDARI BAISTABI 0. JAVADURGA Bats- 
vrasl . 4 BL. R., Ap., 36:13 W. R., 112 


17. Act LX of 1861. 
— Civil Procedure Code, 8s. 11, 15.—Parent and 
child.— Suit for recovery of minor by parent.— Act 
1X of 1861 does not debar a District Munsif’s Court 
from entertaining a suit by a Hindu father to re- 
cover possession of his minor son alleged to be 
illegally detained by the defendant, KRisiNna ov. 
READE. ‘ ‘ . LL. R., 9 Mad., 31 


18. Mad. Act IV of 1868.— 
Small Cause Court Judge,—Act XI of 1865.—A 
District Munsif is a Small Cause Court Judge under 
Madras Act IV of 18638 within Act XI of 1865. 
HARAJAI KuMARA V¥NKATA PERUMAL Rag v. 
KANNIAPPAH. ZEMINDAR OF KARVATINUGGAR v. 
KANNIAPPAH . ‘ : . 4Mad, 149 


Madras Act IV 
of 1863 did not take away the former jurisdiction 
given to the District Munsif in respect of causes of 
action arising within the limite of his jurisdiction. 
Macam Timmaya v. TANGATTUR KANDAPPA 











[2 Mad., 82 | 
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MUNSIF.—Mad. Act IV of 1868—contiaued. 


20. Suit for money 
paid to use of undivided brother.—Plaintiff sued 
for R31-2-34, money paid for the use of defendant, 
his undivided brother. The defence was that plain- 
tiff held family property, defendant’s share of which 
exceeded in value the debt sued for, as also the 
amount for which a suit would lic before a Mun- 
sif under Act IV of 1863. He/d that, provided it 
was proved in evidence that the money was paid out 
of plaintiff's self-nequired property, the suit,was coge 
nisable by the Munsif under Act 1V of 1868.  2Held, 
also, that the share of the defendant being both in 
nature and amount beyond the District Munsif’s 
Small Cause jurisdiction, it was not available as a 
defence, even if it formed uw fit object of set-off, 
KarTareERuMAL P1Lual v. PANOMANADAM PILal 

(8 Mad., 839 





21, ——_——_—_— Suit against Government,— 
Small Cause Court Act, XL of 1865, s. 9.—A Mun- 
sif has jurisdiction to try a suit against Government 
which, but for section 9, Aet XI of 1865, would be 
cognisable by a Court of Small Causes. KomMALOO- 
DEEN SURIKH v, COLLECTOR OF MIDNAPORE 

fll W. R., 283 


22. ——_——_—— Suit cognisable in Small 
Cause Court.— Defendant residing out of juria- 
diction.—A Munsif has no jurisdiction as a Small 
Cause Court to take cognisance of a suit: apninst 
defendants not resident within his jurisdiction. ANO- 


NYMOUS ‘ ‘ , . 8 Mad.,, Ap., 24 
correcting as to this point. Maagam TIMMAYA 0, 
TANGATTUR KANDAPPA . ; . 2Mad., 82 

23. Suit cognisable in Small 


Cause Court, but erroneously dismissed 
there.—A plaint was rejected by a Court of Small 
Cuuses on the ground that that Court had no juris. 
diction. It was then filed in the Court of as District 
Munsif, who decreed for the plaintiff. On appeal to 
the Principal Sudder Ameen, it was objected that the 
Munsif had no jurisdiction, as the suit was one 
cognisuble by the Small Cause Court. dfeld (the 
Court. having decided that the Small Cause Court had 
jurisdiction) that the District Munsif’s Court had no 
jurisdiction ; that the erroncous dismissal of a former 
suit for the same cause of action by a Small Cause 
Court did not warrant the institution of the suit in 
the District Munsif’s Court; and that the Principal 
Sudder Ameen rightly concluded that the suit ought 
to be dismissed. PANAPPA MupALI tv. SKINIVABA 
Mupaul . 3 Mad., 86 


24. Jurisdiction where Small 
Cause Court exists.-—(ivil Procedure Code, 
1859, 8. 6.—Where a Munsif is vested under Act VI 
of 1871 with powers up to #50 in a place in which 
there is a Court of Small Causes constituted under 
Act XL of 1865 with jurisdiction extending up to 
Rov, @ suit of the nature cognisable by Small Cause 
Courts being in amount or value below #50, ought, 
by the operation of Act VIJL of 1859, section 6, to be 
instituted in the Court of the Munsif exercising 
Sinall Cause Court powers. Dwanrkanatu Durr 





( 455 ) 


MUNSIPF. — Jurisdiction where Small 


Oause Court existsa—continued. 


» Baatnezt HAWALDAR. CHUNDOO VISTEE v. 
SopaGun VISTERE . ‘ . 22 W. R., 457 


25. Power of Munsif sitting as 
Small Cause Court to transfer case to 
Munsif’s Court.—When a District Munsif has 
jurisdiction to try a suit as a Small Cause Court 
Judge, he cannot transfer it to the District Munsif’s 
Court on any ground of expediency. ovr Ram- 
AYYA v. PEgMA JANAKIRAMUDU . § Mad.,172 


MURDER. 


See ATTEMPT TO COMMIT OFFENCE. 
{4 Bom., Cr., 17 
8 Bom., Cr., 164 


See CRIMINAL PROCEDURE CODE, 1882, 8. 


376 (1872, 8. a 
I. L. R., 1 Bom., 689 
See CASES UNDER CULPABLE HoMICIDE. 


See JURISDICTION OF CRIMINAL CouURT— 
OFFENCES COMMITTED ONLY PARTLY IN 
ONE DISTRIOT—MURDER. 

(I. i. R., 2 All, 218 
I. L. R., 10 Bom., 258, 265 


See CASES UNDER. UNLAWFUL ASSEMBLY. 








L Motive, Proof of.—The evidence 
as to the motives with which a prisoner commits an 
offence should be of the strictest kind. QrmKEN vo. 
ZAHIB ‘ ‘“ ‘ »- 1LOW.R,, Cr., ll 


2. Motive'or ill-will, Proof of.— 
Proof of motive or previous ill-will is not necessary 
to sustain a conviction for murder in a case where 
@ person is coolly and barbarously put to death. 
QUEEN v. JAICHAND Munpie. 7 W.R., Cr., 60 





Absence of premeditation.— 
Culpable homictde.—The absence of premeditation 
will not reduce a crime from murder to culpable 
homicide not amounting to murder. QuUREN 1, 


Mauomep Exim . P -. 8&8W.R.,, Cr., 40 


4. Suffering death by consent. 
Penal Code, s. 300, excep. 65.—In a case of a wife 
consenting, while in violent grief for the loss of her 
child, to suffer death at the hands of her husband,— 
Held that evidence of consent which would be suffi- 
cient in a civil transaction must be equally sufficient 
in exculpation of a prisoner’s guilt. (UREN oe. 
ANUNTO RUENAGAT : . OwW.R.,, Cr., 57 


5. Grievous hurt, Murder 
arising from.—Jnseparadble acts.—In order to con- 
vict a person of murder arising out of grievous hurt, 
it is indispensable that the death should be clearly 
and directly connected with the act of violence. 











QousEN v. MAHOMED HosskIn 
[W. R., 1864, Cr., 31 
6. Act by which death is caused 





ecourring im dacoity.— Penal Code, s. 300.—It 
the act by which death is caused does not in itself 
conatitute the crime of murder, it does not constitute 
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MURDBUR.—Act by which death is caused 
occurring in dacoity—continued,. 


murder because it is coupled with dacoity. QUEEN 
v. Ram CooMak Cuune . 1 Ind. Jur., O. 8., 108 


7. Murder in committing da- 
coity.—When murder is committed in the commis- 
sion of a dacoity, every one of the persons concerned 
in the dacoity is liable to be punished with death. 
QUEEN v. RucnHEE AHEN - 2W.R.,, Cr., 39 


8. Culpable homicide.— Distinc. 
tion between it and murder. —Culpable homicide and 
murder distinguished, QUEEN v. GORACHAND GOPE 

[B. L. R., Sup. VoL, 443 : 5 W. R., Cr., 45 
1 Ind. Jur., N. 8., 177 


9. Grave and sudden provoca- 
tion.— Actual intention to kill—Under the Penal 
Code, no constructive but an actual intention to 
cause death is required to constitute murder. Thus, 
when a boy of fifteen years old, in the heat of dis- 
covering the deceased in the act of adultery with the 
wife of » near relative, and, without the use of any 
weapon, joined that relative in committing an assault 
upon the deceased which caused his death, the offence 
committed was held to have been culpable homicide 
not amounting to murder. QUEEN v. GOREEBOOLLAH 

[56 W.R., Cr., 43 


10. Grievous hurt. 
—A man who, by a single blow with a deadly wea- 
pon, killed another man who, at dead of night, was 
entering his room for the purpose of having criminal 
intercourse with his wife, was held guilty not of 
murder but of causing grievous hurt on a grave and 
sudden provocation. QUEEN v. CHULLUNDEE Ponra- 
MANICK ; : ‘ . 8&8W.R.,, Cr., 55 


11,§ —————___-—_—_———— Culpable homi- 
cide.—Culpoble homicide not amounting to murder 
is when a man kills another being deprived of self: 
control by reason of grave and sudden provocation, 
But when the act is done after the first excitement 
had passed away, and there was tiine to cool, it is 
murder. (QUREN v. YASIN SHEIKH 

(4B. L. R., A, Cr., 6:12 W. R., Cr., 68 


13. Culpable homi- 
cide not amounting to murder.—Penal Code, ss. 300, 
excep. 1, 302, 304.—Upon the trial of a person 
charged with the murder of his wife, it was proved 
that the accused had entertained well-founded suspi- 
cions that his wife had formed a@ criminal intimacy 
with another person; that one night the deceased, 
thinking that her husband was asleep, stealthily left 
his side ; that the accused took up an axe and follow- 
ed her, found her in conversation with her paramour 
in a public place, and immediately killed her. Held 
that the act of the accused constituted the crime of 
murder, the facts not showing “grave and sudden 
provocation” within the meaning of section 300, 
exception 1 of the Penal Code, so as to weduce the 
offence to culpable homicide not amounting to 
munier. Queen-Empress v. Damarua, Weekly Notes, 
All., 1885, p. 197, distinguished by Straraut, Offy. 
C.J. QUEEN-EMPRESS v. MoHAN 

(I. L. R., 8 AIL, 622 
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MURDER.—Grave and sudden provoca- 
tion—continued. 


138. Culpable homicide 
aot amounfing to murder.—Penal Code, ss. 300, 
excep. 1, 802, 304.—An accused person was con- 
victed of culpable homicide not amounting to mur- 
der in respect of the widow of his cousin, who 
lived with him. The evidence showed that the 
accused was seen to follow the deceased for a consi- 
derable distance with a» gundasa or chopper, under 
circumstances which indicated a belief on his part that 
she was gvuing to keep an assignation, and with the 
purpose of detecting her in doing so, He found her 
in the act of connection with her paramour, and kill- 
ed her with the chopper. Held that the conviction 
must be altered to one of murder, as the accused went 
deliberately in search of the provocation sought to be 
made the mitigation of his offence, and under the cir- 
cumstances disclosed it could not be said that he was 
deprived of self-control by grave and sudden provoca- 
tion. Queen-Empress v, Damarua, Weekly Notes, 
All., 1885, p. 197, and Queen-Empress v. Mohan, I. L. 
R., 8 All., 622, referred to. QUREN-EMPRESS »¥, 
LOCHAN ; . . ,2L. BR. 8 AL, 635 


14. Absence of intention to kill 
—Indication of intention by acts.—It is not murder 
if a person kills another without intending to take his 
life, and if the acts done were not such as conclusive- 
ly indicated an intention to cause such injury as was 
likely to cause death. QUEEN v. SOLIM 

(5 W. R., Cr., 41 


15. Intention to kill another 
person.— Where an accused killed 4,, whom he had 
no intention of killing, by a blow with a highly lethal 
weapon intended to kill B., he was held guilty of the 
murder of 4. QUEEN v. PHOMONKE AHUM 

(8 W. R., Cr., 78 


16. —————— Exposure of child.— Penal 
Code, 8. 317.— Remote cause of death— Held that 
where, from the circumstances, it appeared that 
a child had been exposed by the prisoner died, but 
that death was not caused except very remotely by the 
exposure, the prisoner, though guilty under section 
817 of the Penal Code, could not be convieted 
of murder, That section contemplates cases in which 
death is caused from cold or some other result of 











exposure. QUEEN v. Knopasrx FAKEER 
{10 W. R.,, Cr,, 52 
17. Neglect of child.—Culpable 





homicide.—Death from starvation.—Where it ap- 
peared that the prisoner, a Rajpoot, had allowed his 
female child, after the mother’s death, to gradually 
languish away and die from want of proper sus- 
tenance, and had persistently ignored the wants of 
the child, although repeatedly warned of its state and 
the consequences of his neglect of it, and there was 


nothing to show that the prisoner was not in a posi- . 


tion to support the child,—Held that the offence 
which the prisoner committed was murder, and not 
simply culpable homicide not amounting to murder, 
QUEEN v. GANGA SINGH ‘ . BN. W., 44 


18. Exercise of right of private 
defence on thief.—The prisoners detected a weak 
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MURDER.—Exercise of right of private 
defence on thief—continued. 


half-starved old woman stealing their rice, and so 
used their right of private defence that she died from 
the injuries they inflicted. Tho, prisoners were held 
guilty by the majority of the Court of murder (d¢s- 
sentiente, CAMPBELL, J.). (QUEEN v. GoKOOL Bow- 
REB le , : ‘ . 6W.R,, Cr, 33 


19. Right of private defence.— 
House.breaking by night.—Prisoner found deceased 
in act of house-breaking by night in his house, and 
killed him with a kodali which he had called for, as 
he admitted, for that purpose. He was convicted of 
murder, and sentenced to death by the Sessions 
Judge. The sentence being referred to the High 
Court for contirmation, it was held that the prisoner 
had been legally convicted of murdor, that he had in- 
tentionally done to the deceased more harm than was 
necessury for any purpose of defence, and that not 
whilst deprived of power of self-control. But the 
sentence was mitigated to transportation for life, than 
which, it was held, no less sentence could be logally 
passed. The Judge, however, in a letter to Govern- 
ment, suggested the mitigation of the punishment, 
which was accordingly reduced to imprisonment for 
six months. Rea. », DURWAN GEER 

{1 Ind. Jur., N. 8., 253: 5 W. R., Cr., 73 


See QUEEN v. FUKEERA CHAMAR 
[6 W. R.,, Cr. 50 


20. Death from blow in a fight. 
—A conviction for murder was held to be wrong in a 
case where 8 prisoner, taking advantage of an incident 
which occurred in what till then had been a fair fight, 
struck his opponent and knocked him over, thereby 
causing his death. QUEEN ». KEWAL DosaD 

[W. R., 1864, Cr., 36 


21. Fatal blow after quarreL— 
Penal Code, 8. 800, cls, 2 and 3.—'I'wo persons met 
each other in a drunken state and commenced @ quare 
rel, during which they becaine prossly abusive to cach 
other, This lasted for about half an hour, when ono 
of them ran to his own house, distant 30 yards from 
the spot, and came back with a heavy pestle, with 
which he struck the other a violent blow on the left 
temple as the latter was rising, or had just risen from 
the ground, causing instant death, eld that the 
act was done with the intention of causing such 
bodily injury as was likely to cause death, and also 
with the knowledge that such act was likely to cause 
death, and that the offence connmitted was murder 
within the provisions of clauses 2 and 8, section 800, 
Penal Code. (QUEEN v, DASSER KHOOYAN 

[8 W. R., Cr., 71 


22. Blow with knowledge of 
likelihood to cause death.— Absence of intention 
to kull.— When a Judge acquits a prisoner of inten- 
tion to kill, but admits that the prisoner struck the 
deceased with a highly lethal weapon, with the. 
knowledge that the act was likely to cause death, the 
conviction should be of murder, and not of culpable 
homicide not amounting to murder, QUEBN oe. 
SobggzL Maus ; ° . 6 W. B., Cr., 32 
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MURDER—continued. 


238. Beating with knowledge 
of likelihood to cause death.—Held by the 
majority, that when four men beat another at inter- 
vals so severely as to cause death, they must be pre- 
sumed to have known that by such acts they were like- 
Jy to cause death, and that when such acts were done 
without any grave or sudden provocation, or sudden 
fight or quarrel, the offence was murder, and was not 
reduced to culpable homicide not amounting to murder 
by the absence of intention to cause death. QUEEN 
o. Poos00 : ; ‘ 4W.R.,, Cr., 33 


24. Blow struck by order of 
another person.— Death by beating.— Where «a 
blow is struck by 4. in the presence of and by the 
order of B., both are principals in the transaction ; and 
where two persons join in beating a man and he dies, 
it is not necessary to ascertain exactly what the effect 
of cach blow was. QUEEN v. MAHOMED ASGER 

(23 W. R., Cr., 11 


QUEEN v. Gouk CHUNDER Das 
[24 W. R., Or, 5 


25. ——___—_—- Presumption from conse- 
quences of act likely to cause death.— Cul- 
pabla homicide.—Appellant having armed himself 
with a sword, struck in the dark at certain persons in 
a house, causing wounes which resulted in the death 
of one person, Held, per JACKSON, J.—That such 
conduct raises an inference that he intended to cause 
death, Per Ainstix, J.—That though he probably 
did not see how his blows were directed, as he struck 
them with a deadly weapon regardless of conse- 
quences, he must have known that his act was immi- 
nontly dangerous, and that it must, in all probability, 
cause such bodily injury as was likely to cause death, 
Per CUNNINGHAM, J.—That the offence was cul- 
pable homicide, and not murder, being an unpreme- 
ditated act of reckless violence rather than an act 
done with the knowledge or intention which is 
essential to constitute murder. BEJADHUR RAI 1, 
Empress . . ; ‘ 2C.L. R., 211 


26. Conspiracy to kill—Penal 
Code, #. 302.—L., C., K., and DL. conspired to kill 8, 
In pursuance of such conspiracy L, first and then C, 
atruck S. on the head with a lathi and S. fell to the 
ground, While S. waslying on the ground AY and 
D, struck him on the head with their lathis. Held 
(Sruart, C. J., dissenting) that, inasmuch as A, and 
D. did not commence the attack on S., and it: was 
doubtful whether S. was not dead when they struck 
him, transportation for life was an adequate punish- 
mont for their offence, Exrress oe, CHATYAR SINGH 

(LL. R., 2 AlL, 33 


7. Knowledge of likelihood to 
cause death.— Penal Code, 8.300, cl. 4, and s. 314. 
—To bring a caso under clause 4, section 300 of the 
Ponal Code, it must be proved that. the accused in 
committing the act charged knew that it must, in all 

robability, be likely to cause death, or that it would 
ring about such bodily injury as would be likely to 
cause death, Where a poisonous drug was adiminis- 
tered to a woman to procure miscarriage, and death 
resulted, and it was vot proved that the accused knew 
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MURDER.—Knowledge of likelihood to 
cause death—continued. 


that the drug would be likely to cause death, &c., 
they were acquitted by the High Court of murder and 
convicted of an offence under section 314 of the Penal 
Code. QUEEN v, Kata CHanp Gore 

[10 W. R., Cr., 59 


28. Death caused by snake- 
charmers.—Culpable homicide.—Certain snake- 
charmers, by professing themsclves able to cure snake- 
bites, induced several persons to let themselves be 
bitten by a poisonous snake. From the effect of the 
bite, three of these persons died. Held that the 
offence was murder under clauses 2 and 3 of section 
800 of the Penal Code, unless it could be brought 
within the 5th exception to that section. If the 
prisoners, really believing themselves to have the 
powers they professed to have, induced the deceased 
to consent to take the risk of death, the offence would 
be culpable homicide not amounting to murder. 
QUEEN v. PuNAI FATTAMA 

(3 B.L. R., A. Cr. 25:12 W. R., Cr., 7 


29. Penal Code, ss. 
304, 3044,—Culpable homicide.—Causing death by 
negligence.—A sunke-charmer exhibited in public a 
venomous snake, whose fangs he knew had not been 
extracted ; and to show his own skill and dexterity, 
but without any intention to cause harm to any one, 
placed the snake on the head of one of the spectators ; 
the spectator tried to push off the snake, was bitten, 
and diced in consequence, Held, the snuke-charmer 
was guilty, under section 304 of the Penal Code, of eul- 
pable homicide not amounting to murder, and not 
inerely of causing death by negligence, an offence 
punishable under section 30fa. EMPRESS 0, GUONKSH 
Duoxtry .1, L. B., & Cale,, 351: 4 C. L. R., 580 


30. ——————. Running-a-muck.— Punish- 
ment.—Where a quiet, peaceable man, suddenly, and 
without the least motive or provocation, runs amuck 
against all around him, his case is different from an 
ordinary case of deliberate murder deserving of the 
extreme penalty. QUEEN v. BisHoONaTH BUNNEBA 

[8 W. R., Cr., 53 


31. Presumption of death.—in 
case where a man was struck on the head in a boat 
with a heavy paddle and knocked overboard in a large 
river in the height of the rains, and had never been 
heard of since, it was held impossible to suppose that 
the man was still alive and the conviction of murder 
was upheld. QUEEN 0. PoORUSOOLAH SIKHDAR 

[7 W. R., Cr, 14 


32. Sacrifice of son by father.— 
Curious case of murder where a father sacrificed his 
son, because wealth had not accompanied its birth, and 
afterwards cut his own throat asa protest against his 
deity’s injustice. QUEEN rt. BISHENDHARER Kanan 

(7 W. R,, Cr., 100 


33, ——————— Charge of murder where 
no body is found.— Penal Cude, s. 302.— Cur- 
pus delicti.”’—The mere fact that the body of the 
murdered person has not been found is not a ground 
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MURDER.—Charge of murder where no 
body is found—constinued. 


for refusing to convict the accused person of the 
murder. EMPEESS v. BHAGIEATH 


(LL. BR, 8 All, 888 


34, ——__—_ Although, under 
some circumstances, a charge of murder may be sus- 
tained, when the body of the person said to have been 
murdered is not forthcoming, still, when that is the 
case, the strongest possible evidence as to the fact of 
the murder should be insisted on before an accused 
is convicted. ADU SHIXDAE v. QUEEN-EMPRESS 
(I. L. B., 11 Cale., 685 


35. Conviction of murder 
where body is not found.— Sentence of death.— 
A Judge was held to have exercised a proper discre- 
tion in not passing sentence of death in a case in 
which the dead body was not found. QUEEN e. Bup- 
DEROODEEN R ‘ - LUW.R.,, Cr., 20 


MUTARAFA, 
See Tax 


MUTINY ACT, 


See ATTACHMENT—SUBJECTS OF ATTAOCH- 

MENT—SALARY , I. L. R., 1 AlL, 780 

See SmatLu CausE Court, Morvussiz— 
JUBISDIOTION—MILITARY MEN. 

(2B.L. B,, 8. N., 3, 7 

6 Mad., 83 

s. 101. 


See JURISDICTION OF CrIMINAL CoURT— 
Evropeax BritisH Susseocrts. 
(LL. B., 5 Calo. 124 





- LLB. 8 Mad, 14 





s. 1038, 


See Smartt Cavusgs Court, Morvussiz— 
J URISDICTION—MILITARY MrN. 
[2 Mad., 369 





MUTUAL DEALINGS. 
See Cases UnpER Limitation Act, 1877, 
akT. 85 (1859, 8. 8). 
MUTWALLI, REMOVAL OF— 
See MAHOMEDAN LAW—ENDOWMENT. 


MUTWALLI, SUIT TO REMOVE— 


See Act XX oF 1863 8. 18. 
(15 B. L. B., 167 


MUTUAL BENEFIT SOCIETY. 


L Power of majority to alter rules. 
— Payment of pensions in Englaad.—Adjustment of 
payments tn accordance with rate of exchange.—In- 
terest of subscriber to society.—The U. 8. F. P. 
Fund, a Society established, as stated in rule 2 of ‘the 
Rules of the Society, “to provide for the maintenance 


ul 
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MUTUAL BHNEFIT SOCIETY —continued, 


of the widows and children of those who shall sub- 
scribe to it upon the terms and conditions specified 
below, or upon such others as may be determined upon 
by the subscribers or by a majority of them,” had, 
rior to 1850, a rule (88) that “ widows, being 
neumbents on the Fund, shall be paid their pensions 
at any place thoy may desire, subject to the usual 
charges of remittance ; the pensions of children, be 
incumbents on the Fund, shall also be so paid, an 
on the same condition.” The subscriptions were then, 
and continued to be, paid in rupees, and the ponsions 
were calculated in rupees according to certain tables. 
On being admitted, a subscriber had to “ promise and 
engage to submit to, and abide by, the rules and bye- 
laws of the Institution “ (rule 99), and by rule 27 had 
to” pay a fee equal to ten per cont. on the amount of 
monthly pension insured.” Rule 60 gave power to 
alter any existing rule by the duly recorded votes of 
a maety of the subscribers, In 1850, exchange 
betwoen India and England being then about par, 
rulo 33 was repealed, and a new rule (41) was eubsti- 
tuted for it, which provided that “incumbents on the 
Fund shall be paid their annuities in India at par, or 
in Europe at the fixed rate of two shillings in the 
rupee.” On the let July 1876, exchange being ad- 
verse on remittances from ludia to England, a rule 
was passed, which provided that “incumbents on the 
Fund shall be paid their annuities in India in full, 
and those residing in Europe at the rate of exchange 
fixed for the official yoar by the Secretary of State; 
annuities already due or hereafter becoming due on 
risks accepted before the Ist July 1876, shall be poy: 
able to incumbents residing in Europo at the fixed 
rate of two shillings to the rupee.” Exchange con- 
tinuing to decline, on the 22nd May 1880, the Society, 
by tho votes of 658 against 605 of the subscribers, 
passed the following rule: “ Annuities already 
due, or becoming due before the 1st May 1880, on 
risks accepted before the lst July 1876, shall be poy: 
able to incumbents residing in Europe at the fixed 
rate of two shillings to the rupee: but all other an- 
nuities due, or becoming due, shall be paid, if to in- 
cumbents in India, in full, and if to incumbents 
residing in Europe, in London, at the market rate of 
exchange.” The plaintiffs were the widow and child- 
ren of F.,a member of the society, who was admitted 
asa subscriber for the benefit of his widow in No- 
vember 1871, for the bonefit of his son in September 
1873, and for the benefit of his daughter in Novem- 
ber 1874, He commenced to pay an increased sub- 
scription for the benefit of his son in September 1878, 
He was not one of the majority who voted in favour 
of the rule of the 22nd May 1880, though he attend. 
ed the meeting of subscribers, He died on the 25th 
June 1880, having up to that time duly paid his sub- 
scription to the Fund. Ina suit in which the plain- 
tiffs, who were residing in England, claimed to be 
paid their pensions at the rate of two shillings in the 
rupee,—Held that J. had no vested interost at the 
time of the passing of the rule of the 22nd May 
1880; that the plaintiffs were, with respect to their 
pensions, bound by the terms of that rule, which 
majority of the subscribers had full powers to pass 
so as to affect the nominees of all existing subscri- 
bers, and therefore the suit should be dismissed. - 


60 
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MUTUAL BENEFIT SOCIBTY—consinued. 


Rule 41 gave an undue advantage to one class of 
subscribers, which was extra vires, and open to cor- 
rection under rule 60 by a majority of the subscribers. 
The Society being one for the equal benefit of all 
subscribers, even if rule 60 did not give power to ad- 
just payments in accordance with the rate of ex- 
change, sucha power might be implied for the pur- 
se of continuing the business of the Association. 

ALLE 0, MAcKWEN 
(Ll. L, R., 7 Cale. 1:8 C. L, R., 577 


2. Madras Civil Service An- 
nuity Fund.—Refund of eacess subscriptions, 
Right to.—The Madras Civil Service Annuity Fund 
was established in 1825 for the purpose of provid- 
ing annuitios to the Civil Servants of the East India 
Company in the Madras Presidency on retiring from 
service. The annuities were to be provided for by 
subscriptions of the Civil Servants to that Fund 
to the amount of one half and by contributions by 
the East India Company to the extent of the other 
half. These contributions were to be received by 
trustees and applied by them to make good the defi- 
ciency which was to be supplied by the Company. It 
appeared that in some instances the trustees of the 
Fund, where an excess of subscriptions had been paid 
by a subscriber entitled to an annuity beyond the 
half value of the annu’:y had returned the excess, 
R., asubscriber from the commencement, had contri- 
buted beyond the half value of his annuity. Held 
that, although the regulations of the Fund did not 
justify a refund to a subscriber of the amount of his 
subscriptions in excesa of the prescribed amount, yet 
that the practice which had prevailed of refunding 
the contributions in excoss, and the acquiescence of 
the Enst India Company in such practice, precluded 
the Company from disputing the right of the sub- 
scriber to repayment of the surplus of his subscrip- 
tions in excess of the half value of the annuity pay- 
ablu out of the Fund. Held, also, that &. having 
become entitled to his annuity in 1852, his right to 
such repayment could not be affected by rules passed 
in 1853 prohibiting such refund, although 2. re- 
mained a subscriber in 1863, East INDIA COMPANY 
vw. ROBERTSON 

(4 W.R., P.C.,10: 7 Moore’s I. A., 861 
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NADI BHARATI, 


See ACCRETION — Nrw FORMATION OF 
ALLUVIAL LAND— RIVERS OR CHANGE IN 
CoURsE oF RIVERS. 

[3 B.L. R., Ap. 116 


WATIB, 
See PRINCIPAL AND AGENT—ATTHORITY 
OF AGENTS ‘ . 1W.R.. 586 
(2 W. R., 155, 225 
3 W.R., Act X,1 
7 W. R., 304 


> WARVA TENURE. 
Its history and incidents.—Grant of 
aarva village in inam.—Alienations by narvadars. 
» o- Baharkhali.— Gam majmun.— Patt maj mun.— Re- 


DIGEST OF CASES. 


NARVA THNURE—continaed. 


venue survey ina narva village—Suit by inamdar 
to recover rent as settled by the survey.—Landlord 
and tenant.—The narva tenure and its incidents dis- 
cussed and explained. The inamdar of the narva 
village of Dakor desired that the revenue survey 
should be introduced into it. The usual messure- 
ments and assessments were made, and the Super- 
intendent of the Revenue Survey, following the 
analogy of the system prevalent in Government 
villages, held a conference with the narvadars and 
drew up a scheme, to which the narvadars assent- 
ed, for the future management of the village and 
for settling the future relations between the nar 
vadars and the inamdars as representing the fis- 
cal interests of the Government. The narvadars 
agreed to retain their narva tenure along with an 
assessment made upon the principles of the revenue 
survey ; and they resigned their right over baharkhali 
lands aliened from the several narva shares, on the 
understanding that the inamdar was to levy from the 
tenants one fourth of the difference between the quit- 
rent actually paid and the full assessment as ascer- 
tained by the survey. The narvadars and their ten- 
ants, the actual holders of the baharkhali lands, hav- 
ing refused to pay this one fourth, the inamdar sued 
them to recover it or the full assessment aa ascer- 
tained by the survey. Held that the inamdar was 
entitled to recover the one fourth according to the 
scheme, which was binding on the whole body of 
narvadars, even though the defendant and others, be- 
ing a minority, had not assented to the action of the 
majority. The inamdar’s fiscal rights include the 
right to levy the ordinary assessment, except where a 
contract, stands in the way, and he can raise the 
assessment to a limit which is fair and equitable ac- 
cording to the custom of the country. As between the 
narvadars and the Government there is nothing 
to prevent the former from consenting to the exclu- 
sion of any part of the village lands from the con- 
tract. The severance of such part makes it imme- 
diately subject to full taxation on ordinary principles, 
and any agreement with an incumbrancer in limite 
ation of the narvadar’s right to take rent can oper- 
ate only as a ground of action aguinst the narvadars 
themselves. MANOHAR GANESH TAMBEKAR 0. CNUTA- 
BHAI MITHABHAI . .- LL. R., 8 Bom., 347 


NATIVE CHRISTIANS. 
See SUCCESSION Act, 5. 331 . 7 Mad., 121 
LL. R.,2 Mad., 2098 


NATIVE STATE OR PRINCE IN AlI- 
LIANCE, 
See Crvi~ PRockvTRE CopE, 1882, 88. 
387, 391 (1859, 8. 177). 


(2B. L. R., A. C., 73 
10 W. R., 385 
NAVIGABLE RIVER. 
See FisHzeny, Rigut or— ry 
L. R., 4 Calc., 53 
W. R., 1864, 243 
15 W. R., 212 
uc.L.R, 11 
LL. R., 8 Mad., 467 
LL. BR. 1 Cale., 434 
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NWAVIGABLE RIVER—continued. 
Re-formation in— 


See CA8kS UNDER ACCRETION—NEW For- 
MATION OF ALLTUVIAL LAND —CHURS OR 
ISLANDS IN NAVIGABLE RIVERS. 





NAWAB NAZIM OF BENGAL DEBTS 
ACT (XVII OF 1878). . 


See SUPERINTENDENCE OF HiGH CovurRT 
—CHARTER ACT, 8. 16—Civin CAsgs. 
{24 W. R., $11 


1, ————._ Right of -appeal—aAct XVII of 
1873 was not intended to deprive the Nawab Nazim 
of Moorshedabad of any right of appeal to the High 
Court which he had before it was passed. NAwaB 


NaziM OF BENGAL v,. AMBAO Beau 
[21 W. R., 59 


2. Submission of decree of Court as a 
claim to Commissioners.— Power of High Court.— 
Certain judgment-creditors were held to have com- 
mitted an error of judgment in submitting their 
decree to Commissioners appointed under Act XVII 
of 1873, as if it were a new and unascertained claim, 
Where this was done, and the Commissioners express- 
ed their opinion upon the matter involved (although 
it had already been determined), the High Court 
held that it had no authority to enquire into their 
award. OmRAO BEGUM 0. COMMISSIONERS APPOINT- 
ED UNDER AcT XVlJlorl1873 . 24 W.R., 304 








8. ll.—Agreement for appropriation 
of payments.— Contract Act (IX of 1872), 8. 60.— 
Sut for rent.—So far as the Nawab Nazim’s Debts 
Act is concerned, rent due by the Nawab is on the 
same footing as any other debt incurred by him, and 
before his property can be made liable to satisfy such 
rent debt, the consent of the Governor General in 
Council must first be obtained to the issue of execu- 
tion. RookmMiny Boia Koy o. McK JAMANIA 
Beaum. LL. R., 9 Calc, 914: 12 C. L. R., 684 


$. 12.—-Jurisdiction of Commission- 
ers.— Parties.—The Commissioners appointed under 
the Nawab Nazim’s Debts Act (X VII of 1873) (an 
Act to provide for the liquidation of the debts of the 
Nawab Nazim, and for his protection from legal pro- 
cess), having ascertained and certified that a certain 
zemindari was nizamut property (te, held by the 
Government for the purpose of upholding the dignity 
of the Nawab Nazim for the time being), the fact 
that this property had, before the passing of the Act, 
been conveyed by the Nawab Nazim to his son, did 
not deprive the Commissioners of jurisdiction to deal 
with the question. 
of the Act is not controlled by any words in the pre- 
amble. A suit brought by a claimant against the 
Government and the grantee to recover the property, 
without the Nawab Nazim having been joined as 
@ party, could not proceed. Omnao BeGum v. Gov- 
BENMENT OF INDIA 
{IL L. B., 9 Calc., 704: 12 C. L. R., 505 
L. B.,10 1. A., 38 


: IJ 


The plain language of section 12 | 
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NAWAB OF CARNATIO'S ACT, KXX 


OF 1858. 

Claims against Nawab<-Onue of 
proof.—Act XXX of 1858 of the Legislative Council 
of India for the administration of the estate and pay- 
ment of the debts of the late Nawab of the Carnatic, 
empowered the Supreme Court at Madras to investi- 
gate ina summary manner claims against the Nawab’s 
estate. Held that the provisions of the Act not only 
limited the extraordinary remedy which it gave to 
certain defined classes of debt, but threw upon a 
claimant more than the ordinary burden of proof by 
compelling the holder of any written acknowledg- 
ment, or security, to prove the actual consideration 
given for it: und upon those cluiming the price of the 
goods delivered, proof of the fair and actual value of 
such goods. GuooLuM MoorrazaAn KHAN », Gov. 
ERNMENT . . . 9 Moore’s I, A., 466 


NAWAB OF SURAT. 


Act XVIII of 1848.-—Sanction of 
Government to bring suit.—The permission @f Gov- 
ernment in 1858 to the Agent for the Governor of 
Bombay at Surat to pry certain moneys of the widow 
of the lute Nawab of Surat to whomsoever a certifi- 
cate of heirship to her might be granted by the Civil 
Court is not a sufficient authority under Act X VIII 
of 1848 for tho institution ugninst her grand. 
daughters of a general civil suit under Regulation IV 





.of 1827 or Act VIII of 1859. Nor does permission 


given in 1871 to institute a suit authorise the conti- 
nuation of a suit instituted in 1869, AjmMuUDDIN 
KHAN », ZIAUNNISSA BkGaM Bom., 158 


Administration of private estate 
of— 
See AprpRAL TO Privy Covunori—Cases 


IN WHICH APPKAL LIFES ~~ APPEALABLE 
OnpEKs . - 6 Moore’s I, A., 4998 





NAZIR. 


1, —————— Guardian.— Minors Act, XX o 

1864.— Bom. Civil Courts Acts, XIV of 1869 and 

of 1876).— Officer of Government.— Civil Procedure 
Code, 1877, s. 466.—The Nazir of a Civil Court, who 
is appointed guardian of the estate of a minor under 
Act XX of 1864, is not an officer of Government 
within the meaning of section 32 of Act X1V of 1869 
as amended by section 15 of Act X of 1876. An of- 
ficer of Govermnent, in order to come within’ those 
enactments, must be a party to a suit in his official 
capacity, A Subordinate Judge who, under section 
456 of the Civil Proceaure Code (Act X) of 1877, as 
ainended by section 73 of Act XII of 1879, appoints 
the Nazir or any other officer of his Court to act as 
guardian of aiinor plaintiff or defendant in a suit in 
his Court, has no jurisdiction to hear it and pass 
a decree against that officer as guardian ad litem of | 
the minor. Zrimbak Nimbaji v. Shivram, I. L. #., 4 
Bom., 642, note, Followed. Mouan Isowargv, Haxv 
Rerea , ‘ ‘ - LL.R., 4 Bom., 688 


2. Liability of Nasir.— Avoidance 
of responsibility.—A Nazir is the head of an important 
department, and must be solely responsible for the 
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WAZIR—Liability of Nazir—contioned. NAZIR—Liability of Nasir—continned. 


truth of what he reports or admits. He cannot be | to be released from the former process, when he 
permitted to avoid responsibility by urging that his | ought to have been re-arrested under the plaintiffs 
mohurrir deceived him, QuzEN v. ToFUZZAL ALI | warrant, there was actual negligence on his part, 
(7 W. BR. Cr., 108 | making him liable in damages to the plaintiff. 

9, Attachment of Quare,—W hether or not the N azir could have been 
property in execution of decree.—Fatlure to return | made responsible for the negligence of the karkun, 
operty attached in satisfaction of decree.— Beng. who was not his servant, but the servant: of and paid 
Aot V of 1868, ss. 4 & 8.—In a suit brought against db Government and appointed by the District Judge, 
the plaintiff in the Collector’s Court for arrears of the warrant had been lodged with the karkun in 
rent, a decree was obtained, and a warrant was issued the first instance, and that fact had never been com- 
for the attachment of certam moveable property municated to the Nazir, and if he had never known 
belonging to the plaintiff. The warrant was address- of tho existence of the warrant. KasTURCHAND 0. 
ed to the Nazir of the Collector’s Court, and was by Raval SaDasHiv . I. L. R., 4 Bom., 65 
him delivered to one of the registered peons of the 5. Misrepresentation 


Court for execution. The peon reported to the Nazir | of solve of surety by witnese to surety-bond.— 
that he had attached the property in question, and he lain att held a actiay deers iain M., who 
had placed it in charge of certain persons, whose | was arrested in execution of it. On being brought 
receipt for it he produced and filed. Subsequently, | to the Court, however, M. applied for his discharge 
the plaintiff paid the amount of the decree into Court | ag an insolvent under section 273 of the Civil Pro- 
and an order was made releasing his property from | dure Code (Act VIII of 1859). He was released on 
the attachment, A peon was sent to restore the pro- | the security of G., who executed a bond for the 
y to the plaintiff, but the persons in whose charge | appearance of M. at the inquiry into his insolvency. 

t was said to have been left alleged that they had | ‘The defendant attested the bond, and wrote in the 
never taken possession of the property, and the peon | attestation that G. was a solvent person. In con- 
was unable to restore the property to the plaintiff. | sequence of the non-appearance of M., the plaintiff 
Ina suit brought by the plaintiff against the Nazir | sought to execute his decree against the surety G., 
to recover the prepenty ow its value—Held that the | who, on his arrest, also applied for his discharge on 
Nazir was not liable, Bengal Act V of 1863 having | the ground of his insolvency, and was discharged 
altered the relation which formerly existed between after inquiry. The plaintiff thereupon sued the 
the Nazir and the poons of the Revenue Courts, | defendant for the amount of his decreo and cost of 
and put them in the position of paid servants of |, execution, on the ground of his representation in the 
eae f — Coomak CHATTERJEE 0. SID- | attestation that G. was solvent. Quere,—Whether 
S8UR MUNDUL the Nazir was liable to the plaintiff for negligence in 

(11 B, L. R., 266: 19 W. R., 385 | not taking a proper surety. NaGco MAHADEV »®. 

Warrant of arrest Nagayan Ramonanpka . 1.1L R., 4 Bom., 465 


4, 
of judgment-debtor—Escape of debtor.—Negli- 6. Nasir of Small Cause Court. 
genoe.—The plaintiff sued out a warrant for the | — power to receive plaints.—A Nazir of a Court of 
arrest of his Judgment-debtor on the 4th December | gmall Causca is not authorised to receive plaints, 
1876. The warrant was lodged with the Naziron | Ras CuunpgeR GOPE v. JOOGAL GoPR 
the 16th December, and was to be in force till the (18 W. R., 172 
4th January 1877. On the 22nd Docember 1876, 

















the Nazir was informed that the judgment-debtor Misappropriation by— 
was already in the civil jail under a writ of execution See SURETY—LIABILITY OF SURETY. 
issued by another creditor. The Nazir then returned (9 B. L. R., Ap., 26 


the warrant to the Subordinate Judge who had 
issued it. On the 29th December the Subordinate NECESSITY FOR ALIENATION. 


Judge again sent it to the Nazir’s office, where it was See Casks UNDER Hixnpv Law—Auien- 
duly received by the Nazir’s karkun (defendant No, ATION—ALIENATION BY WIDOW—Wuat 
4). This fact was not reported by the karkun to ConsTiTUTES NECESSITY. 

e Nazir (defondant No. 1) until the 4th January See CaSES UNDER Hinpv Law—Enpow- 
1877. On the lst January 1877 the judgment- MENT—ALIENATION OF ENDOWED Puxo- 
debtor's debt was paid by Government, and he was PERTY. 


released in honour of Her Majesty’s assumption of CASES U ws 
the title of Empress of India. The judgment-debtor ua inpv L Palace a aaa 
thereupon left the district, and could not be found, 

and the plaintiff's warrant remained unexecuted, | NEGLIGENCE, 


The plaintiff sued the Nazir and his karkun for See Bruu or LapIna. 
allowing his judgment-debtor to escape. Held that 3B. LR. 304 
the Nazir ought not to havo sent the warrant back to Bom., O, C., 160 
. "the Subordinate Judge, and that there was no neces- 5 Bom., O. C., 118 
i a fora fresh order on it until the time which it 24 W.R., 74 
to run had expired, Held, further, that if the I. L. RB. 10 Cale, 480 
Nasir forgot the existence of this unexecuted warrant 6 Mad., 353 


on the lst January 1877, and thus allowed the debtor , 10 Bom. 60 
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WEGLIGEN CH—contiaued. 
° See CaLourra Mounicrean Act, 1868, 


s. 161 . - - SB.L.B., 4383 
See Catcutta Mounicrpan Act, 1863, 
8. 226 . : - SBL. R,, 265 
See Cangizens . I, L.R., 6 Calc, 227 
[2 N. W., 287 

3 N. W., 195 


See CULPABLE Homicrpr. 
(1. L. R., 1 Mad, 224 
LL. B,, 4 Cale, 764, 815 
. W.,, 38 
7 Mad, 119 
I. LL. R., 2 All, 766 
I. L. R., 3 All, 597, 776 
IL. R., 6 All, 248 


See LANDLORD AND TENANT—DAMAGE 
To PREMISES LET. 

($8 B. L. R., A. C., 277 

5 B. L. R., 401 


See RaAlLway CoMPANY. 
[4 B. L. R., O. C., 97 
14B.L. R. 1 
Bourke, O. C., 38 
I. L., R., 3 Bom., 96, 109, 120 


See ZEMINDARB, Duty oF— 
[14 B. L. R., 200 


Requisites for action for neg- 
ligence.— Act contrary to law.—To sustain an 
action for negligence, there must be an obligation on 
the part of the defendant to use care, and a breach 
of that obligation to the plaintiff’s injury is an act 
contrary to law. Svami Nayupv v. SUBRAMANIA 
Mopall . ° . ° . 2 Mad., 158 


3. Sending goods by railway 
company.—Carrier.— Duty of persons sending 
goods of a dangerous nature.—Notice.—Act XVIII 
of 1854, s. 15.— Action for compensation for destrue- 
tion of life.— Held (PEARSON, J., dissenting) that a 
person who sends an article of a dangerous and explo- 
sive nature to a railway company to be carried by auch 
company, without notifying to the servants of the 
company the dangerous nature of the article, is 
liable for the consequences of an explosion, whether 
it occurs in a manner which he could not have fore- 
seen as probable or not. Held also (PEARSON, J. 
dissenting), that such a person is liable for the con- 
sequences of an explosion occurring in a manner 
which he could not have forescen, if he omits to take 
reasonable precautions to preclude the risk of explo- 
sion, LYELL 0. Ganga Dar .I, L. R., 1 AlL, 60 





Hire of boats.—Damage.—Li- 


3. ——_————_ 
ability of bailee—A. contracted with B. for the hire 
of certain cargo boats. While being towed by a 
steamer which 4. had chartered according to agree- 
ment the boats sustained great damage by reason of 
gross negligence on the part of C. whom 4, had 
placed in charge. Held that 4. must be held respon- 
sible to B. for the negligence of C. Greten 
CHUNDER BaNNERJEB cv. COLLINS 2 Hyde, 79 
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NEGLIGHNOE—continued. . 

to persons travelling.—Tho plaintiff was = pene 
travelling on the defendants’ railway, received 
severe injuries from a fall which he experienced in 


stopping upon the poem when the train sto ° 
Held that the Railway Company was guilty o 
y lighte s, 





ligence in not keeping the station properly 
in allowing the train to overshoot the station, and 
not warning the plaintiff against alighting; also 
that tho injuries sustained by tho plaintif were 
caused by the negligence in question, and that the 
plaintiff did not by his own want of care contribute 
to the accident. Woopnovuse v. Carourta AND 
South Eastgxun Rarbway CoMPANY 

[0 W. R., 78 


5. —————— Penal Code, s. 289.—Naegii- 
gence with respect to animals.—To sustain a char 
under section 289 of the Penal Code there should 
evidence not only of negligence, but also that such 
negligence ould probably lead to danger to human 
life or of grievous hurt. ANONYMOUS 

[3 Mad,, Ap., 83 





6. Pony negligently 
tied up in bazar.—The High Court refused to inter- 
fere with an order passed under section 289 of the 
Penal Code by a Magistrate fining the owner of a 
pony which had been tied nogligently, which was 
running about loose in a crowded bazar, and theres 
by endangering the lives and limbs of persons, that 
section referring not only to savage animals but to 
any animal, QUEEN v. CHAND MANAL 

(10 W. R., Cr., 1 


7. —— Penal Code, s. 386.— Negligent 
dealing with explosive.— Probable danger to human 
life.—Loaded gun left tn open place,—C, having re- 
turned to his house after dawn from watching his 
crops at night with a loaded gun, and finding his 
house-door locked, placed the gun, loaded, with the 
hammer down on the cap, on 4 cot outside his house 
and went for a short time to a neighbouring house, 
A., the child of a neighbour, four years old, was killed 
by the gun exploding. 0. was convicted under section 
286 of the Penal Code for negligently omitting 
to take order with the gun sufficient to guard against 
probable danger to human life. Held that the 
conviction was bad in law. QuUEEN-EMPRESS 0. 
CHENCHUGADU . . OLR, 421 





NEGOTIABLE INSTRUMENTS, SUM. 
MARY PROCEDURE ON— 


Act V of 1866, the Act mentioned ir the following 
cases, was repealed and its provisions re-enacted in 
the Civil Procedure Code. See Civil Procedure Code 
1882, ss. 532, 538. 


1. Return of summons.—Proce- 
dure.—In a suit under Act V of 1866, the sumuions 
should be returned in the usual way; and after the 
expiration of the required time, an order of the Court 
or a decree should be obtained. SOHILLER 9. 
Mankee . . . Lind Jur, N.8. 288 





~ 


(0 


NEGOTIABLE INSTRUMENTS, SUM- 
MARY PROCEDURE ON —continued. 


3. Time to obtain leave to de- 
fend,—Act V of 1866, s. 8.—Although Act V of 
1866, section 8, only gives the defendant seven days to 
get leave to come in and defend an action on a bill, 
note, &c., the Court must be satisfied before granting 
a decree that the defendant has had a full oppor- 
tunity to obtain leave to defend. Gros v. PALMER 

{1 Ind. Jur., N. 8., 305 


3. — Katension of time 
Jor appearance.—Jurisdiction.—Where, in a suit 
under Act V of 1866, the defendant is at such a dis- 
tance as would make it impossible for him to put in 
an appearance within the seven days allowed by the 
Act, the Court will stay execution for a time long 
enough to allow him to appear. Suits cannot be 
brought under this Act against persons resident out 
of the jurisdiction. CHANDRAKANT Roy »v. Poaosr 

(8 B.L. R., O. C., 83 


4. Leave to appear and defend. 
——Practice.— Costs.—The Court will give leave to a 
defendant to appear and defend in suits under Act V 
of 1866, where he shows a defence apparently real ; 
but where there is a doubt as to the bona fides of the 
defence, payment of money into Court will be ordered, 
or security directed to bc given. The Court has, in 
giving leave to defend, a discretion to order security 
for costs, not only where it doubts the bona fides 
of the defence, but also if it considers the matter of 
defence raised is unnecessary, though allowable. If 
the plaintiff has not been heard at first against the 
defendant’s application, the Court will always allow 
him to come in afterwards and show that the leave 
ought not to have been granted, or, if granted at 
all, in more stringent terms. VONLINTzGy v. Na- 
RAYAN SING ‘ A . SGBL.R,, Ap., 64 


5. Leave to defend.—In an action 
OU @ promissory note under this Act the defendant 
was allowed to come in and defend after the plaintiff 
had obtained a decree ; the decree was eet aside and 
written statements ordered. JOSEPH v. SOLANO 

(OBL. BR. 441: 18 W. R., 424 


6, Notarial protest.—Hvidence of 
dishonour.— Hundi.—Bill of exchange.—A notarial 
protest of any bill of exchange noted at any time 
after the passing of Act V of 1866 is primd facie 
evidenco that tho bill has been dishonoured under 
section 18 of that Act, although the sections relating 
to summary procedure on bills of exchange did not 
como into operation till May Ist, 1866. A hundi, 
which contains a direction on sufficient consideration 
to the drawee,.and accepted by him, is within the 
terms of the Act, and such a document is assignable 
without any regular form of cndorsement, if sufficient 
cause appears in the handwriting of an endorser to 
indicate an intention to assign it. East lypia BANK 
@ Kyosan Voniis GooLwayy 
. . {1 Ind, Jur, N. 8., 247 


1, Decree.— Right of plaintiff suing 
wader the Act.—Under the summary procedure on 
Bills of Exchange Act (V of 1866) the plaintiff is en, 
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NEGOTIABLE INSTRUS1 , SUM- 
MARY PROCEDURE ON.—Decr 


continued. 


titled to claim by his summons and obtain by his 
decree whatever sum, principal and interest, is, on the 
legal construction of the instrument, demandable. 
DeEsouza 0. RANGAIAN : . 6 Mad., 257 


8. ——_—_—_—_—___—___—— Promissory note. 
— Consideration,— Hvidence.—In a suit under the 
Bills of Exchange Act to recover 21,200 on a pro- 
missory note the Court gave a decree for #2700 only, 
that being shown to have been the full consideration 
received for the note. RAMLAL MOOKERJEE 0. 
HaRAN CHANDEA DHAR 

(8 BL. R., O. C.,180: 12 W.R.,0.C., 9 





, ——__——_ Promissory note 
ndorsement struck out.—Hvidence.—A plaint was 
presented under Act V of 1866 by the cndorsces of a 
promissory note endorsed as follows: ‘“ Received 
from the Chartered Mercantile Bank.—J. M. Reid, 
Agent.” The note had not been paid when presented, 
and the endorsement was struck out. Aduinission of 
the plaint was refused, unless evidence was given 
that the note had been paid, and to explain why the 
endorsement was struck out. As under Act V of 
1866 evidence could not be received, the plaint was 
not admitted. CHARTERED MEROANTILE BANK ¢. 
SEconpDgé : ‘ . SBLR,, O. C., 146 





10. ——_————- Suit on promissory note 
payable by instalments.— Where a promissory 
note is payable by instalnents, and contains a stipu- 
lation that, on default in payment of the first instal- 


_ ment, the whole amount is to become due, a suit to 


recover the whole amount on default made in payment 
of the first instalment cannot be brought under Act V 
of 1866. REmMrry v. SHILLINGFORD 

[I.L R.,1 Calc. 130 


11. Costs.— Suit under R500.—Juris- 
diction of Small Cause Court.—In an undefended 
suit brought under Act V of 1866 on a promissory 
note for #342, there was nothing in the petition to 
show that the suit could not have been brought in 
the Small Cause Court, the High Court gave a decree 
for amount of note and costs. DuFF v. Fisher 

(8 B.L.R., Ap., 10 


NEGOTIABLE INSTRUMENTS ACT 
(XXVI OF 188)). 


ss. 35, 43. 


See Masonity, AGE OF— 
(I. L. R., 7 All, 490 





iad 


"sg. 61. 
See HUNDI— ENDORSEMENT. 
[I. L. R., ll Cale., S44 
eS 88. 93, 94, 98. 


See HuNDI—NoTiczg oF DIsHONOUR. 


{ a7 ) 


MEPHEW. 


See Hinpv LaAw—INHERITANOE—SPRcraL 
HEIRS—M ALES—NkEPrHEW. 
{I. L. R., 2 Cale., 378 
3 Agra, 101, 1438, 188 
9W.R., 463 
15 W. R., 70 
6B.L. B., 303 
NEW TRIAL. 


See Cases UNDER SMaLL Cavsk Court, 
Morussit— Pracrick AND PROCEDURE 
—Nrw TRIALS. 


See Smatn Cause Cocrtr, PRESIDENCY 


TOWNS—PRaACTICE AND PROCEDULE— 
New Trias. 


in criminal case. 
See CRIMINAL ProcepurE Copr, 1882, 

8. 376 (1872, 8. 288). 
[I, L. R., 1 Bom., 639 
See REVISION—CRIMINAL CasKs—Nen- 
TENCKS B. L. R., Sup. Vol., 488 
See REVISION—CrIMINAL Casres—Rr- 
TRIAL, ; . 824 W.R., 24 
I. L. R., 1 Cale., 282 
LL. R., 2 Cale., 405 


NEXT OF KIN, CREDITOR OF— 
See CASES UNDER PROBATRE—(OPPOSITION 
TO AND REVOCATION OF GRANT, 
NEXT OF KIN, LIABILITY OF 
SHARE OF, FOR BARRED DEBT. 
See ADMINISTRATION. 
[I. L. R., 3 Bom., 76 


PURCHASER 





NEXT OF KIN, 
FROM— 


See PROBATR—OPPOSITION TO AND REVO- 
CATION OF GRANT. 
{I. L. R., 4 Calc., 360 


NON-ACCEPTANCE. 


See CONTRACT-——CONSTRUCTION OF Con- 
TRACTS . . 2B.L. R., O. C., 154 
[3 B. L. R., O. C., 103 


NON-APPEARANCE, EFFECT OF— 


See CASES UNDER APPEAL—DEFAULT IN 
APPEARANCE. 


See CASES UNDER APPEAL—EX PpaRTE 
CASES, 


See CasES UNDER CIiviLn ProcEnurez 
Cove, 1882, ss. 98, 99 (1859, s. 110). 
See CASES UNDER CIVIL PROCEDURE 

Cope, 1582, 8. 100 (1859, 8. 111). 
See CASES UNDER CIVIL PROCEDURE 
Cope, 1882, ss. 102, 103. 


See CaSES UNDER CIVIL PROCEDURE 
Cope, 1882, 8. 108 (1859, 8. 119). 


DIGEST OF CASES. 


( wm) 


NON-APPHARANOZ, EFFHO? OF—~con- 
tinue 
See Cases UNDER Civin . PROoORDURE 
Cong, 1882, s. 158 (1859, 8. 148). 


See Cases wunper Cryin PRoospuns 
Conk, 1882, s. 177. 


See Civit Procepurr Copr, 1882, s. 249 
(1859, 8. 217) . 56 B.L.R., Ap., 65 


See ComrnaAInt—DismissaL oF COM- 
PLAINT—EFFECT OF DISMISSAL. . 

[4 Mad., Ap. 8 

6 Mad., Ap., 8 

I. L. R., 6 Calc., 628 


See CASES UNDER COMPLAINT DISMISSAL 
OF COMPLAINT—GLOUND FoR DisMISsAL. 


See INSOLVENT AcT, 8. 86, 
8 B. L. R., Ap., 57 
7C. L. B., 378 


NON-DELIVERY. 
See BAILMENT . 1B.L. R., O. O,, 68 
See CASES UNDER CONTRACT. 
See Contract Act, 8. 39. 
[I. L, R., 4 Cale., 252 
1 Mad., 162 


See Contraor Act, #. 61. 
(LL, R., 4 Calc., 252 


NON-JOINDER, 


See PartTiRs—ADDITION OF PARTIES— 
Puaintivys . LL. R.,1 All, 453 


NON-PAYMENT OF RENT. 


See CASES UNDER LANDLOED AND TENANT 
—DPaYMENT OF RENT—NON-PAYMENT, 


NORTH-WEST PROVINCES LAND 
REVENUE ACT (XIX OF 1878). 


See CASES UNDER JURISDICTION OF CIVIL 
CovrT—KeEent AND KEveNUs Svurts, N.- 
W. P. 


See Res Jevicata—Compegtent Covurt— 
REVENUE Counts. 


[LL. R., 7 AlL, 394 


s. 3. 


See JuRISsDICTION OF CIVIL CouRnT— 
BPeNT AND KEVENUE Suris, N.-W, P, 
(I. L. R., 6 AL, 578 

I. L. B., 8 All, 562 


See N.-W. P. Rent Acts, 8. 94. 


See SALE FOR ARREARS OF REVENUR— 
SETTING ASIDE SALE—IRREGULARITY. 
[I. L. R., 1 All., 400 


ss. 43, 83, & 241.-—-Vendor and 
purchaser.—Agreement.— Jurisdiction of Civil 
Court.—Cause of aclion.—Asseasment of revenue, 
—The purchaser of a certain estate paying revenue 
to Government agreed with the vendors, shortly after 


| WORTH-WEs?T 


™~ 


{ «7% ) 


PROVINCES LAND 
REVENUD ACT (KIX OF 1873)—con- 


tinued. 
as. 438, 88, & 241 —continued. 


the sale, that they should retain a certain portion of 
such estate free of rent, and that he would pay the 
revenue payable in respect of such portion. In 1868, 
in a suit by the vendors against the purchaser to en- 
force this agreement, the Sudder Court held that the 
revenue payable in respect of such portion of the 
estate was payable by the purchaser. In 1875, on a 
fresh settlement of the estate, the representatives in 
title of the purchaser applied to the settlement officer 
to settle such portion of the estate with the represent- 
ative in title of the vendors. The settlement officer 
refused this application, but it was subsequently 
allowed by the superior revenue authorities. The 





_tepresentative in title of the vendors then sued the 


representatives in title of the purchaser in the Civil 
Court, claiming “that he might, in accordance with 
the agreement between the vendors and the pur- 


Chaser, be exempted from paying revenue in res 


of such portion, as against the defendants, without 
any injury to the Government : that the defendants 
sa be ordered to pay as heretofore such revenue : 
and that the defendants might be ordered never to 
claim or demand from him any revenue they might 
be compelled to pay in respect of such portion.” 
Held per Spankin, J., that, assuming that the 

ment between the vendors and the purchaser 
was enforceable, the act of the defendants in moving 
the settlement officer to settle such portion of the 
estate with the plaintiff gave the plaintiff a cause of 
action. Also that, the object of the plaintiff’s suit 
being to obtain a declaration that, as between him 
and the defendants, the latter were bound to pay 
revenue in respect of such portion, the suit was not 
barred by clause (5), section 241 of Act XIX of 1873. 
Also that, although the revenue authorities might 
regard the decision of the Sudder Court as binding 
on the parties then before the Court, for the currency 
of the then settlement, that decision, that settlement 
having expired, and section 83 of Act XIX of 1878 
having come into force, could not control the power 
of the revenue authorities to settle the land in ques- 
tion with the plaintiff who was its proprictor. Held 
per Oxupriawp, J., that, with reference to sections 
43 and 83 of Act XIX of 1878, the Civil Courts 
could not relieve the plaintiff of his liability to pay 


revenue. Held by the Court that, in the absence of 
roof that the agreement by the purchaser was in- 
nded to extend beyond the period of the settlement 


then current, and that it was binding upon his repre- 
sentatives in title, the plaintiff could not obtain the 
declaration which he sought. Hira LAL vo. GANESH 
PrasaD ‘ . . %L4.R,2 All, 416 


es. 53, 54. , 





See JuRispicTION or Crvin CovnsT— 
Rent anp Revenvs Suits, N.-W, P. 
[L. L. R., 6 All, 578 
He 88. 62, 01, 94, 241. 


See JuRniapicTION oy Crvin Court— 
Rent ann BRevenve Svits, N..W. P. 


DIGEST OF CASES. 


( #78 ) 


NORTH-WEST, PROVINCES LAND 
vie gaa UB ACT (SIX OF 1873)—con- 
inued. 


s. 66. 


See JuRispicrion or Crviz Covrr— 
Rent aNd Revenve Sorts, N.-W. P. 








(I. L. R.1 All. 378 
LL. R., 3 AIL, 49 
s. 79. 
See GRANT—POWER TO GRANT. 
(I. L. R., 2 All., 545, 7382 


See JURISDICTION oF CrviL CovuRT— 
RENT AND ReVENvE Suits, N.-W. P. 
(I. L. R., 2 All, 545, 782 





s. 91. 
See CUSTOM 


s. 108. 


See Partition—Ricut Tro PARTITION. 
(I. L. B., $ All, 400 


I. L. R., 8 AlL, 484 





ss. 113, 113. 


See Junispicrion or Crivin Covurt— 
Rent AND REVENUE Srits, N.-W., P. 
(I. L. B., 7 All, 804 








es. 118, 114. 


See APPEAL—NORTH- WESTERN PROVINOES 
Acts , . LL.B. 3 All, 619 


See Res Juprcata—Competzent Court— 
REVENUE CovuRTs. 

(I. L. R., 3 AlL, 839 

I. L. R., 5 All, 280 


Procedure,—Inquiry into ob- 
jections raising questions of title.—When a Collector 
or Assistant Collector has determined to enquire 
into objections raising questions of title preferred 
under section 118 of the N.-W. P. Land Revenue 
Act, 1878, his proceeding thereupon must be conducted 
as an original suit in a Civil Court. Rangit SINGH 
v. ILaAHI BaksH . ‘5 I. L. R., 5 AIL, 520 


s. 125. 


See CO-8SHARERS—CULTIVATION OF JOINT 
PROPERTY . I. L. R., 8 All, 818 
(I. L. R., 4 AL, 515 








s. 185. 


See JURISDIOTION OF CivIL CovRT— 
REVENUE CovunTs—PARrTITION. 
(7 N. W., 346 





s. 146. 


See SALE FOR ARREARS OF REVEXUE— 
SaLe-procerps . LL. R., 6 All, 112 


s. 188. be 


See Pru-sMPTION—Rient oF Prw-EMP- 
TION : . LLB,1 Al, 377 


s. 195. 
See LUNATIC. 











LL.B. All, 476 


( 4077 ) 


PROVINCES LAND 
CT (C&IX OF 18738)—con- 


es. 194,195 (Act VIII of 1879, 
8. 30). 


See Court or WARDS. 
(i. L. R., 7 AlL, 687 


NORTH-WEST 
REVENUE A 
tinued. 





s. 205. 

See GuaRDIAN— DISQUALIFIED PROPRIR®- 
TOKS . LR. 5 All, 264, 487 
as. 220, 251. 


See N.-W. P, Rent Acts, 8.1. 
(I. L. R., 6 AlL, 170 








gs. 241, 


See JURISDICTION OF Crvin CouRT=— 
Rent AND ReveEnvs Sorts, N.-W. P. 

(LL. R.,1 AlL, 618 

I. L. B., 2 All, 545, 732 

Ll. L. R., 8 All, 191, 367 

I. L. R., 6 AlL, 578 

I. L. R., 7 AlL, 140, 447, 454 

LL. R., 8 All, 552 


(VIII of 1879), s. 20. 
See Count oy WAEDS. 


(I. L. R., 7 AIL, 687 


NORTH-WEST PROVINCES MUNI- 
CIPAL IMPROVEMENTS ACT (VI 
OF 1868), s. 12. 

See N.-W. P. and OvDH MUNICIPALITIES 
Act, 1883, ss. 69, 71. 
fq, L. R., 8 ALL, 677 


WORTH-WESTERN PROVINCES AND 
OUDH MUNICIPALITIES ACT (XV 
OF 18738). 

ss. 27, 32, 38. 

See Rieut oF Svuit—OsBSsTRtcrionw To 


Pustic HigHway. 
(I. L. R., 1 AIL, 557 











as. 28, 43. 


See APPELLATE COURT—OBJECTION TAKEN 
FOR FIRST TIME ON APPREAL—SPECIAL 
Casges—Noticg oF Suit. 

\L L. R., 1 All, 269 


Sait against Local Govern- 
ment.— Notice of suit.—Where, in @ suit against a 
Municipal Committee, the Magistrate of the District 
was impleaded as representing the Local Govern- 
ment, the Court refused to allow the plea that 
the Local Government had not been made a party to 
the suit in accordance with the provisions of section 
98 of Act XV of 1873. The notice previous to suing 
a Municipal Committee for a thing done by them 
under that Act required by section 43 of the Act is 
only necessary where compensation is claimed for 
thethingdone. Municipal COMMITTEE OF Monapv- 
apap v. Coats: Sina IL. L. BR. 1 AIL, 368 
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NORTH-WESTHRN PROVINCES AND 
OUDH MUNICIPALITIES ACT <’V 
OF 18738)—continued, 

s. 88. 


See Pustio Roap . I. L, R., 7 All, 862 


s. 43. 


See LIMITATION ACT, 1877, gs. 22. 
(LL. R., 3 AIL, 206 


1, ——_————._ Butt against Committees for 
declaration of right.— Right of suit.—Semdle,— 
Section 43 of Act XV of 1873 contemplates suits in 
which relief of a pecuniary character is claimed for 
some act done under that Act by a Committee, or any 
of their officers, or any other person acting under their 
direction, and for which damages can be recovered 
from them personally, and not a suit against a Come. 
mittee for a declaration of the plaintiff’s right to 
reconstruct a building which has been demolished by 
the order of such Committee and for compensation 
for such demolishment. MANNI KAasSAUNDHAN @, 
CROOKE . . ; . LL.R., 2 All, 206 


2. ————_———._ Suit against Municipal 
Commitiee.—Claim for a declaration of right.— 
Limitation Act (XV of 1877), art. 120.—Cause of 
action.— The leasee of certain land belonging to the 
plaintiffs, situate within tho limits of a Municipality, 








.applied to the Municipal Committee for permission 


to establish 8 market on such land, and such permise 
sion was refused by the Committee on the 26th 
November 1878. Meanwhile, the plaintiffs, on behalf 
of the lessee and on their own behalf as proprietors 
of such land, applied to the Committee for such 
permission, sending such application by post, No 
orders were passed by the Committee on such ap- 
plication because it had come by post. On the 18th 
April 1879 the plaintiffs sued the Committee for a 
declaration of their right to establish a market on 
such land, and for a perpetual injunction restraining 
the Collector as President of the Committee from 
interfering with their so doing. Tho cause of action 
alleged was the refusal of the Committee of the 
26th November 1878, Held by Stuart, C. J., on 
the question whether such suit was barred by the 
provisions of section 48 of Act XV of 1878, not 
having been brought within three months next after 
the date of the alleged cause of action, that it was 
not so barred, inasmuch us the provisions of that 
section were only applicable to suits brought 

a Committee for something done under that Act in 
which compensation was claimed, and not to those in 
which compensation was not claimed ; and that there. 
fore the present suit was not governed by the provisions 
of that section, but by art. 120, schedule iI of Act 
XV of 1877. Also, that the rejection of the lessee’s 
application gave the plaintiffs a cause of action as 
there was privity between them and the lessee; and 
that, as there was nothing in the Municipal rules 
prohibiting the presentation of an application by post, 
the application of the plaintiffs should not have bese 
rejected. Held by Duruoit, J., that the suit of 
the plaintiffs was governed by the provisions of sec- 
tion 43 of Act XV of 1873, and was therefore beyond 
time. Municipal Committee uf Moradabad v, Chae 


« aro ) 


-HORTH/WESTERN PROVINCES AND 
‘, OUDH MUNICIPALITIES ACT (XV 
OF 1878)—continued, 

8. 43—continued. 


ori Singh, I. L. B.,1 Ali, 269 ; Manni Kasaundhan 
vy. Crooke, I. L. B., 2 All., 296; and Chunder Stkhur 
Bundopadhya v. Obhoy Churn Bagchi, I. L. R.,, 
6 Calc., 8, referred to. Brig Mowan Sinan v. Co- 
LECTOR OF ALLAHABAD . LL.B. 4 All, 102 


Held by the Full Bench (reversing the decision of 
Duruoit, J., and affirming that of Srvart, C. J.) 
that such suit was not barred by limitation under the 
provisions of section 43 of Act XV of 1873, because 
it had not been brought within three months after 
the date of the alleged cause of action, inasmuch 
as the provisions of that section were only applicable 
to suits brought against a Committee for something 
done under the Act in which compensation was 
claimed, and not to those in which compensation was 
not claimed. Held also by the Full Bench (confirm. 
ing the decision of Stuart, C. J.), that the refusal of 
the Municipal Committee to allow the plaintiffs’ 
lessee to establish the market gave them a cause 
of action. Birg Mowan Sinan v. COLLECTOR OF 
ALLAHABAD . : I. L. R., 4 All, 389 


— (XV of 1883) ss. 68, 71.— 
Manicipal rules.—Infringement of rules.—Prose- 
cutions,—N.-W. P. Government Notification No. 
866, dated the 8rd November 1869.—Rule VI, 
Legality of.—Municipal Boards and Magistrates 
should see that before prosecutions are instituted 
ander the municipal rules, care is taken that the 
requirements of section 69 of Act XV of 1883 (N.-W. 
P, and Oudh Municipalities Act) are satisfied. A 
District Magistrate, who was also Chairman of a 
ncn ep Hoard, having information that a certain 
person had evaded the payment of octroi duty, direct- 
ed his prosecution for breach of municipal rules. 
The Magistrate in thus causing proceedings to be 
taken, acted wholly of his own motion and authority. 
The accused was tried and convicted under Rule 6, 
Government, N.-W. P., Notification No. 865, dated 
the 3rd November 1869, read with section 45 of Act 
XV of 1873 (N.-W. P. and Oudh Municipalities Act). 
This rule provided that any person evading or abet- 
ting the evasion of the octroi duties specified in a 
schedule, should be deemed to have committed an 
infringement of a bye-law. It purported to have 
been made under section 12 of Act VI of 1868 (Mu- 
nicipal Improvements Act, N.-W. P.), which author- 
ised the making of “rules as to tho persons hy 
whom, and tho manner in which, any asscssment 
of taxes under this Act shall be confirmed, and for 
the collection of such taxes.” Held that, assum- 
ing the rule to have been legally made under section 
12 of Act VI of 1868, which was not clear, and that it 
was saved by section 2 of Act XV of 1873, it would, as 
declared in section 71 of Act XV of 1883 (N.-W. P. 
and Oudh Municipalities Act), continue in force until 
repealed by new rules made under such last-mention- 
ed Act, and be deemed to have been made under that 
Act, and its operation was therefore subject to the 
provisions of that Act, and among them to section 69, 
which made it a condition precedent to the insti- 
tution of a prosecution against the petitioner, that 
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NORTH-WESTERN PROVINCES AND. 
OUDH MUNICIPALITIES ACT (XV 
OF 1873)—continued, 


sued. 


there should be a complaint of the Municipal Board 
or of some person authorised by the Board in that 
behalf. Held that the position of the Magistrate of 
the district in connection with section 69 was neither 
better nor worse than that of any other member of 
the Board, and unless he had been duly authorised by 
the Board as a Board, he had no more locus standi to 
cause a prosecution to be instituted personally than 
any other individual member ; and the words of sec- 
tion 69 being mandatory, and the petitioner hav- 
ing from the outset urged this objection to the lega- 
lity of the proceedings, he was entitled to the benetit 
of it now, and the conviction was illegal and must be 
set aside, QUEEN-EMPRESS v. YusUF KHAN 

(I. L. R., 8 All., 677 


NORTH-WEST PROVINCES RENT 
aaain (XVIII OF 1873 AND XII OF 
), 


See ARBITRATION—ARBITRATION UNDER 
Spectan ACTS AND REGULATIONS—N..- 
W. P. Rent Act. 

[I. L. R., 2 All, 119 


See LIMITATION AcT, 1877. 8. 14. 
(I. L. R., 1 All, 254 


L 8. 1.—Application of the Civil Pro- 
cedure Code to suits in the Revenue Courts.—Civil 
Procedure Code, 1877, ss. 43, 373.—Suit, With- 
drawal of.— Relinquishment of part of claim.— Held 
by the Full Bench (Stuart, C.J., dissenting) that 
the Courts of Revenue in the North-Western Pro- 
vinces, in those matters of procedure upon which the 
Rent Act of those Provinces (Act XII of 1881) is 
silent, are governed by the provisions of the Civil 
Procedure Code. The principle of decision in Nad- 
mont Singh Deo v. Taranath Mukerjee, I. L. R., 
9 Cale., 295, followed. Held, therefore, that the pro- 
cedure provided by sections 43 and 373 of the Civil 
Procedure Code is applicable to suits tried under the 
N.-W. P. Rent Act, 1881. MaApuHo Prakasn SINGH 
v. Morir Manowar. Hira SINGH v. Makunp 
SINGH . : ‘ I. L. R., 5 AIL, 406 


= Application of the Crotl 
Procedure Code to suits in the Revenue Court.— 
Judgment in accordance with award.—Appeal.— 
Act XIX of 1873 (N.-W. P. Land Revenue Act), ss. 
220, 231.—The provisions of the Civil Procedure 
Code relating to awards are not applicable to suits 
under the N.-W. P. Rent Act, 1881, the matters in 
dispute in which have been referred to arbitration, as 
section 96A of that Act specifically imports into it 
the procedure of the N.-W. P. Land Revenue Act 
with regard to arbitrations. FAHIMUNNISSA 9, 
Azupuia Prasap . LLB. ALL, 170 


L 8. 2.—Procedure—Case begun 
while Act XVIII of 1873 was in foree.—The question 
whether land held by a person whose proprietary 
rights in a mehal have been sold in execution of a 
decree while Act XVIII of 1873 was in force, was 
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8. 3—continued. 


held by him as sfr at the time of such sale, must be 
determined by that Act. Haki Das 0. GHANSHAM 
NAkAIN , ‘ . - LL, 6 All, 286 





2. ——_——- and s. 9.—Procedure.— 
Landholder and tenant.— Sule of occupancy right in 
execution of decree.— Held that a landholder who bad 
attached the occupancy right of an occupancy tenant 
in certain land in execution of a decree before Act X11 
of 1881 came into force, was not entitled under section 
2 of that Act to bring such right to sale after that Act 
caine into force, that section not saving the right of 
a landholder to bring such a right to sale in exvcu- 
tion of a decree, and section 9 of that Act expressly 
prohibiting the sale of such a right in execution of a 
decree. Naik Ram SinauH 0, Muri Duar 

(I. L. R., 4 All, $71 


Morui Rat v. LEDRI . LL.R., 7 All, 861 


s. 3.— Str land.—Settlement.— Land 
recorded as sir during the progress of a settlement of 
the district in which it is situate is not sir land as 
defined in section 3 (4) of Act XVIII of 1873. Such 
land doves not become sir land within the meaning of 
that definition until the settlement is closed and 
contirmed. Harr Das v. GHANSHAM NARAIN 

{I. lL. B., 6 All., 286 








s. 4, 


See JURISDICTION OF REVENUE CovuRT— 
N.-W. P. Rent anp KEVENUE CASES. 
(lL, R. 3 All, 8l 


— ss.5 & 6. 


See ENHANCEMENT OF RENT— EXEMPTION 
FROM KNHANCEMENT BY UNIFORM PAY- 
MENT OF KENT, &C.—VAKIATION BY 
CHANGE IN NATURE OF Kent, &c, 

[L. L, R., 1 All, 301 





s. 7. 


See LANDLORD AND TENANT—PROPERTY 
In TREES PLANTED ON LAND. 
(I. L. R.,8 All, 467 


See LANDLORD AND TENANT— TRANSFER 
BY LaNpDLORD LL. R., 8 All, 189 


See RIGHT OF OCCUPANCY-——TRANSFER OF 
Kkiceut. ILL. R., 1 All, 448, 450 
LL. R., 2 All, 785 

I.L. R., 6 All, 54 

I. L. B., 7 All, 6383 





1, ———__———— Ex-proprietary tenant, — Poe- 
session of sir land, Right to.—Since Act XVIII of 
1873 came into force a co-sharer entitled to obtain by 
pre-emption the proprietary right of another co-sharer 
is not entitled ordinarily to a decree against the ven- 
dor for possession of the sir, but only for the posses- 
sion of the proprietary right in the sir. He is, how- 
ever, entitled to possession of the sir land as against 
the vendee. Banpxgo Panpey v. JHARI Koa 

N. W,, 334 
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NORTH-WEST PROVINOES RANT 
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8. 7—continued. 


2. Usufructuary morigage.— 
Er-proprietary Pea Ft land. Hetd by the 
Full Bench (OLDFIELD and Bropuuret, JJ, dis- 
senting) that a person who creates a usufructuary 
mortgage of zemindari property becomes an ex-pro- 
prictary or occupancy-tenant of the sfr land under 
section 7 of the N..W. P. Rent Act (XII of 1881). 
Per PETHERAM, C.J.—A_ usufructuary mortgagee 
is, for the time being, the proprietor of the pro- | 
perty, inusmuch as a proprictcr is the person entitled 
to exclusive possession at the time; and the inten- 
tion of the Legislature, as expressed in section 7 of 
the Rent Act, is that when a zemindar ceases to be 
entitled to occupy the sfr land as proprietor, he shall 
have the right to occupy it as an ex-proprietar 
tenant under section 5. Bhagwan Singh v. Murkt 
Singh, I. L. B., 1 All, 549, dissented from. Per 
Srrarant, J.— The words “ lose”? and “part with”? in 
section 7 of the Rent Act were intended to cover all 
cases in which a proprietor of land has oithor volun- 
tarily or by operation of law deprived himself perma- 
nently or temporarily of the power to exercise fall 
proprietary right over his property. Per ManMoop, 
J.—The meaning of tho words “ proprietary rights” 
in section 7 of the Rent Act is equivalent to that of 
the term “full ownership,” corresponding to domi. 
nium in the Roman law and fee-simple estate in 
English law, The right of a usufructuary mort- 
gages cannot be called proprietorship; and, having 
regard to section 58 of the ‘Transfer of Property Act, 
the execution of a usufructuary mortgage does not 
amount to a transfer of the proprietary right. The 
word “lose”? as used in section 7 of the Rent Act 
means the transfer of proprictary rights otherwise 
than by the will of the owner in consequence of some 
incident of law, The term “ part with” is a general 
expression including both absolute and tem 
alicnation ; and a usufructuary mortgage is a “ part- 
ing with” some of the incidents of ownership, and 
falls within the purview of section 7, inasmuch as the 
rights of possession and of the enjoyment of the 
usufruct are transferred from the mortgagor to the 
mortgagee, though such a transfer does not amount 
to a total alienation of proprictorship. Bhagwan 
Singh v. Murli Singh, I. L. &., 1 All., 549, dissented 
from. Gopal Pandey v. Parsotam Das, I. L. B., 
5 All, 121; Ganga Din v. Dhurandhar Singh, I, L. 
R., 6 All., 95; and Gulab Hai v. Indar Singh, L L, 
BR., 6 All, 54, referred to. Per OLDFIELD, J.—The 
words “ lose or part with his proprictary rights in 
mehal ” in section 7 of the Rent Act, mean a loss or 
parting which divests absolutely of all propri 
rights, leaving no interest of a proprietary kind in ~ 
the mehal; this does not happen in a usufruc 
mortgage, and therefore the latter is not a loss of or 
parting with proprictary rights, within the meaning 
of section 7. Bhagwan Singh v. Murli Singh, I. LZ. 
R.,1 All., 649, approved. Per Bropuvurset, J.—The 
word “lose”? in section 7 of the Rent Act means 
involuntarily lose, as, for instance, by auction sale, 
and “part with” means voluntarily and entirely 
divested of by means, ¢g., of gift or private sale, 
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* Proprietary rights” means the whole of the propriee 
tary rights ; and a usufructuary mortgagor of zemin- 
dari property cannot be said to have lost or parted with 
his proprietary right therein, and therefore does not, 
under the provisious of section 7 of the Rent Act, be- 
come an ex-proprietary or occupancy tenant of the sfr 
land. Inpap SEN v. NavuBAT SINGH 

[I. Ls. Bey 7 All, 553 


3. . Ex-proprietary tenancy. 
—The words “held by him as sfr” in section 7 
of Act XII of 1881 (N.-W. P. Rent Act) must be 
construed to mean land belonging to him, or to which 
he was entitled, as sir, and as literal an interpreta- 
tion should be placed upon these words as is consis- 
tent with the canons of construction. In 1879 one 
of the defendants sold a one-third share of certain 
‘fr land in a village to the plaintiff, who, at that 
time, was in cultivatory possession thereof under 4 
deed of mortgage executed in his favour by the same 
defendant in 1877. Tho plaintiff alleged that, after 
the sale, he continued in possession of the s{r land till 
1884, when he was dispossessed thereof by the defend- 
ants, He sued for recovery of possession of the land. 
Heid that the defendants, being ex-proprietary ton- 
ants of the land in dispute, were entitled to hold 
posseasion thereof, by operation of law, with rofer- 
ence to the terms of section 7 of the N.-W. P. 
Rent Act; and tho plaintiff’s contention that be- 
cause for four or five years the defendants failed to 
assert their ex-proprictary tenant rights, they were 
debarred from doing so, could only be well founded if 
there had been any provision either in the Limitation 
Act or the Rent Act creating such adisability. Held 
also that, notwithstanding the fact thut the plaintiff 
was in possession of the land in dispute as mortgagee 
at the time of the sale, and continued in possession 
afterwards, his vendor must be taken to have “ held ” 
the land as his s{r at the time of the sale of his pro- 
baad interest, within the meaning of section y of 

e Rent Act. Hangas vo, RapHA KIsHaNn 

(I. L. R., 8 AIL, 256 


4. Transfer of Property Act” 
(IV of 1882), #s. 41, 48.—Transfer by ostensible 
owner.— Meaning of “held.” —Statute, Construc- 
tion of.—Retrospective effect.— Mortgage of sir 
land before passing of Act XVIII of 1573.— 
Sale of mortgagor's rights while that dct was 
in force,— Right of mortgagee.—In 1869 A. and 
J., two co-sharers of a moiety of a 10 biswas’ 
share in a village (¥. and W. being also co-sharers 
in the same moiety), joined with H., the holder 
of the other moiety, in giving to X. a usufruc- 
beet mortgage of 87 bighas of land, being the whole 
of the afr land appertaining to the 10 biswas share. 
The deed of mortgage authorised the mortgagee to 
retain possession of the land until payment of the 
waortgage-money, and to receive profits in lieu of 
interest ; and he obtained possession accordingly. In 
1872 F., W., and A. gave to other persons a usufrac- 
tuary mortgage of their 5 biswas share, together 
with a moiety of the 87 bighas of s{fr land; and it 
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was stated in the deed that half the m mon 

due to X. on the mortgage of 1869 stein by the 
executants, and that they accordingly left the same 
with the mortgagees in order that the latter might 
redeem. In November 1876 H.’s 5 biswas share, 
together with its sfr land, was sold in execution of 
decree, Subsequently, X., alleging that the mort- 
gagees under the deed of 1872, and the purchasers 
under the execution-sale of 1876 had dispossessed 
him, and that his mortgage debt had not been paid, 
sued to recover possession of the 87 bighas of sfr land, 
by virtue of his mortgage deed of 1869. The Court 
of first: instance held that the plaintiff was not enti- 
tled to enforce his mortgage in respect of F.’s and 
W.’s share in the 87 bighas, because they were not 
parties to the deed of 1869. The lower Appellate 
Court further held that from the date of the execu- 
tion sale of November 1876 H., became an ex-pro- 
prie tenant of his sfr land, and that to give the 
plaintiff possession thereof would be contrary to the pro- 
visions of section 7 of Act XVIII of 1873 (N.-W. P. 
Rent Act). Held that, inasmuch as it was clear that at 
the time when the'mortgage-deed of 1869 was executed 
F.and W. were aware of the transaction which made 
K. the mortgagee, under the deed, of the whole pro 
perty, and that, knowing this, they allowed the pos- 
session of 4., J., and H. to appear as if covering the 
entire zemindari rights in the 10 biswas share of the 
sir land, and inasmuch as the statements contained 
in the mortgage-deed of 1872 were an admission on 
the part of F. and W. that the mortgage of 1869 was 
executed with their consent, the equitable doctrine 
contained in section 41 of the Transfer of Property 
Act applied to the case and F. and W. had no de- 
fence, either in law or in equity, to the plaintiff’s suit, 
with reference to their shares, and for the purpose of 
obviating the lien of 1869. Ramcoomar Kooxdoo 
v. Mcqueen, 11 B. L. R., 46, referred to. Per Mau- 
MOOD, d., with reference to the effect of the execu- 
tion-sale of November 1876, in regard to the pro- 
visions of section 7 of Act XVIII of 1873, that the 
general rule that statutory provisions have no re- 
trospective operation did not apply to the case ; that, 
by reason of the sale, H., who had proprietary rights 
in the mehal, and held the 6 biswas share of the 
afr as such (the word “4eld ” as used in section 7 of 
the Rent Act not being confined to manual cr phy- 
sical holding), lost his proprietary rights, and so 
became an ex-proprietary tenant of the land belong- 
ing to him at that time; that although the mortgage 
of 1869 must not be so affected as to deprive the 
mortgagee of all his rights, yet by the terms of section 
7 of Act XVIII of 1873, and by virtue of the sale 
his means of benefiting by the mortgage were neces- 
sarily changed ; that neither the preamble nor section 
1 of the Act contained any saving clause which would 
justify the interpretation that all the conditions in- 
cluded in a usufruct mortgage are to be exempt- 
ed from the operation of the Act, or of section 7 in 
particular, merely because the mortgage was a sub- 
sisting one; that under these circumstances posses- 
sion must be given to the plaintiff of such rights as 
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H. had at the time of the mortgage subject only to 
H.'s rights as an ex-proprie tenant; that the 
rights of the purchaser of 4.’s share under tho sale 
were subject to the mortgage of 1869; and that, by 
virtue of the rule enunciated in section 48 of the 
Transfer of Property Act, the rights of the mort- 
gagees under the deed of 1872 must give way to the 
incidents of the prior deed of 1869, both mortgages 
being usufructuary. Tulshi v. Radha Kishan, Week- 
ly Notes, All., 1886, p. 74, referred to. Per TYRRELL, 
J., that in 1876, by reason of the execution sale, the 
afr rights and interests of H. mortgaged by him in 
1869, as such, went out of existence, and assumed 
a different character; that over that tenure in its 
altered character the plaintiff, though he still had 
his mortgage charge, had not, in the existing state of 
the law, a right to physical possession of the actual 
land; and that, subject to this new right of H.’s the 
plaintiff retained his mortgage charge of 1869 over 
the zemindari interest in the portion of the land 
acquired by H.’s vendees, KaramMAt KHAN 0. SAMI- 
UD-DIN ° e e e I. L. R., 8 AlL, 409 


Sfits—Ex-proprietary tenant.—Str land held joint- 
dy.—A certain mehal, of which the plaintiff in this 
suit claimed a one-third sharo of the profits for a 
certain year, belonged in equal shares tothe defend- 
ant (lambardar), and S. and X., his two brothers, 
who had certain sfr land in partnership. The plain- 
tiff had acquired the share of S. by auction-purchase, 
8. thus becoming an ex-proprictary tenant. The sfr 
land was not included in the rent-roll of the mehal, 
but was admitted by the defendant to be assessable 
with rent at a certain rate per bigha. eld that, 
whatever might be the course proper to be taken for 
the purpose of assessing such s{r land or 8.’s share 
of it with rent, and notwithstanding that such course 
had not been taken, the plaintiff was entitled in this 
suit to claim and obtain his share in the profite of the 
afr land. MuHAaMMAD ALI v. KALIAN SINGH 

(I. L, B., 1 AlL, 659 





See RiGut oF OccouPpancy—AcQUISITION 
OF KIGHT—MODE OF ACQUISITION. 
[I.L. R., 4 AlL, 157 
See Ricut oF Occurancy—AcQuisition 
or Khiguot—SvUBJECTS OF ACQUISITION. 





(LL. B., 7 AIL, 586 

88.8 & 9. 
See Riaut or OCOUPANCY—TRANSYER OF 
Rieut . . LLR.,7 AIL, 866 


s. 9. 
See LANDLORD AND TENANT—PROPERTY 
IN TREES PLANTED ON LAND. 
[L. L. R., 8 All, 19 
See LANDLORD AND TENANT—ABANDOQR- 
MENT OR KKLINQUISHMENT OF TRNUKE. 


(1. L. BR. 7 All, 847 
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See Cases UNDER Riaut or Ocovrpancy—~ 
TRANSFEREE OF Riaut, 


s. 14, 
See 8,7 . e I. L. R., 1 All, 680 


Determination of rent.—Land- 
lord and tenant.—“ Muy apply.” —The words “ma 
apply ” in section 14 of Act XII of 1881 mean “ 
apply,” if the landholdcr wants to procure such a 
determination of his tenant’s rent as would give him 
a title to sue his tenant under that Act for arrears of 
rent,and if he cannot get the rent arrangod between 
himself and his tenant by other legitimate means, 
such as an amicable settlement between themselves 
or the like. Ram Prasap Kas v. Dina Kuar 

L. B., 4 All, 515 











s. 18. 
See LANDLORD AND TENANT—ACORETION 
go Tenure . 1.L.8.,5 All, 260 
s. 21. 


Seo ENHANCEMENT OF RENT—LIABILITY 
TO KENHANOBMENT—CONSTRUOCTION OF 
DOCUMENTS AS 7 LIABILITY, &0, 


sa aa al 
s. 29. 


See PLAINT—RETURN OF PLAINT. 
(i. L. BR. 8 AlL, 766 











a. 30, 


See GRANT—PowrkB TO GRANT. 
(i. L. R., 2 AlL, 545, 732 


s. Sl. 


See LANDLORD AND TENANT—ABANDON- 
MENT OB KKLINQUISHMENT OF 'T'ENURR, 


(1. L. BR. 7 AlL, 487 
See LANDLORD AND TEXNANT—ACORETION 
To TsNurkE . LL.R., 5 All, 260 


s, 34, 


See LANDLORD AND TENANT—ACCRETION 
To Tenuuzs . IL. R., 5 All, 360 


ss. 36-30. 
See Junispicrion or Civin Count—~Rawy 
axp Kevenvs Suits, N.-W. P. 
(LL. R., 3 All, 581 
See Res Juvroata—Comretrentr Covrtr— 
Revenvugs Courts . 1,L,R.,4 All, 11 


s. 38. 


See Res Jupicata—Compersxr Covat— 
Ruvexvuz Courts. 

I. L. B., 3 AlL, 488 

1. BR. 3 AlL, Sl, 581 
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See Junitsprotiow oF Crvin Court— 
RgNT AND REvENvE Suits, N.-W. P.& 








LL. R., 3 AIL, 86 
s. 56, a oe 
See VENDOR AND PouroHAsER—LIEN. 
[L. L. R.,3 All, 438 
s. 03, 
See 8. 171 e e I, L. R,, 6 AIL, 508 


See INTERFST— MISCELLANEOUS CASES— 


MESNE PROFITS, 
LL. R., 1 All, 261 


See JURISDICTION OF CrivIL CouRT— 
Rent AND Kevzenvs Suits, N.-W. P. 
(I. L. R., 2 AlL, 42390 
LL. R., 8 All, 66 
I. L. R., 6 All, 81 
_2L RB. 7 All, 256 
, : I. L. R., 8 All, 446 


See JURISDICTION OF REVENUE CouRT — 
N.-W, P. Rent anp Revenug Cases. 
[v. L. R., 1 AlL, 217, 612 
IL. R., 4 All, 412 
IL. BR. 8 AIL, 144 
' I. L. B., 56 AlL, 438 


: 8. 93 (h).—'" Recorded co-sharer.” 
— Held that a co-sharer of a mehal whose share was 
recorded in “‘shamilat ” with all the other pattidars, 
but was not specifically defined in the khewat in 
a fractional or separate form, was a “ recorded co- 
sharer,” within the meaning of section 98 (2) of the 
N,-W. P. Rent Act (XII of 1881). Sutp SHANKAR 
Lat o. Banagsi Das - LOR, 7 All, 881 


2. Village expenses.— Expenses 
of cultivating str land held in partnership by plain- 
tiff and defendant.—A recorded co-sharer of a mehal 
sued the lumbordar for his share of the profits of the 
mehal for the year 1286 Fasli. At the time of the 
institution of the suit, the profits for 1287 and 1288 
also were due, but no claim was then made in respect 
of them. The suit was struck off on account of the 
non-appearance of the parties under section 140 of 
Act XII of 1881 (N.-W. P. Rent Act), with leave 
to tho plaintiff to bring a fresh suit. Subsequently 
the plaintiff brought a suit against the same defend- 
ant for his share of the profits of the mehal for 1287 
Held that the Courts below had 
properly refused to deduct from the plaintiff’s claim 
as “village expenses’? within the meaning of sec- 
tion 98 (4) of the Rent Act certain charges on ac- 
count of the expenses of cultivation of sfr land held 
in partnership by tho plaintiff and the defondant. 
MvLonanD o, Barkan! Das .LL. R, 7 AlL, 624 


os 8. 04. — Act X7X of 1878, #. 3, cl. 8— 
Limttation.— Expiration of agricultural year.— Suit 
by co-sharer for profite.—Date of taking account 
end digiding profits.—Held by the majority of the 
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Full Bench that the share of a co-sharer in an undi- 
vided mahal of the profits of the mehal for any agri- 
cultural year are due to him from the lumberdar as 
soon as, after the payment of Government revenue 
and village expenses, there is a divisible surplus in 
the hands of the lumberdar, unless by agreement or 
custom a date is fixed for taking the accounts and 
dividing the profits, in which case any divisible sur- 
plus which may have accrued prior to that date is 
duc on that date, and the divisible profits in respect 
of any arrears which may be collected after that 
date are due when they reach the hands of the lum- 
berdar or his agent. Held per Stuart, C. J., and 
SPANKIE, J.—That where by agreement or custom 
there is no date fixed for dividing such profits, the 
share of a co-sharer becomes due on the last day of 
the agricultural year as fixed by Acts XVIII and 
XIX of 1878. Buikwan Kuan 2. Ratan Kvak 
[I.L. B., 1 All, 5123 


s. 96. 


See CASES UNDER JURISDICTION OF CIVIL 
Court—RgnNtT AND Kevenux Suits, N.- 
W. P. 


See JURISDICTION OF REVENUE CovuRTtT— 
N.-W. P. ReNT AND REVENUE CasgEs, 








[I. L, R., 8 All., 62 
See LANDLORD AND TENANT—TRANSFER 
BY Lanptonep . IL. B., 8 AIL, 189 
8. OGA. 
Sees.1l  . . LOL. RB., 6 All, 170 
s. 106. 


See Co-SHARERS—SvITsS BY CoO-SHARRRS 
WIIH RESPECT TO THE JOINT PROPERTY. 
{[I. L. RK. 2 Ail, 264 

I. L. R., 6 AlL, 576 


ss. 128 (a8), 140.—Judgment by de- 
Sault. —Appeal.—Section 128 (a), Act XII of 1881 
(N.-W. P. Rent Act), refers to the procedure de- 
scribed in sections 124, 125, 126, when no appearance 
has been put in on the day fixed by the summons or 
proclamation for the appearance of the defendant, or 
on any subsequent day to which the hearing of the 
case may be adjourned prior to the recording of an 
issne for trial, and not to subsequent non-appearance 
of parties on a day fixed for trial of issues, to which 
section 140 relates. MUnwAMMaD ABDUL RAHMAN 
Kuan vo. MUHAMMAD QUTAB-UD-DIN 








(I. L. B., 6 All, 448 
s. 140. ‘ 
See 8.128 . -LL.R, 6 All, 446 
s. 148. 
See APPEAL—NoRTH-WESTREN PROVINCES 
AcTs * . LIL.B.,$ All, 638 
(LL. BR. 4 AlL, 237 
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ACTS (VIII OF 1878 AND XII OF 
188])—continued, 


s. 148—continued., 
See JURISDICTION OF CivILn CoURT— 
Rent and Ryvenvs Suits, N.-W. P. 
[t. L. R., 6 All, 503 
.L. R., 6 All, 81 





8. 149. 


See Riant oF Occurancy—-TRANSFER 
oF RigirT . LL. R.,7 AL, 69l 


ss. 171, 177, and s. 93 (i).— Gov- 
ernment revenue, Assignee of.—Mehal not charged 
where the revenue is assiqned.—Act XLX of 1873, 
@. 167.—Muafidars or assignees of Government re- 
venue are not in precisely the same position as Gov- 
ernment itsclf would have been, and possessed of 
identical rights and powers, in respect of the re- 
covery of arrears of revenue due to them. An arrear 
of assigned revenue is not a prior charge on the pro- 
perty in respect of which it is payable, against all 
the world. The effect of the provisions of see- 
tions 93 (i), 171, and 177 of the N.-W. P. Rent Act 
(XII of 1881) is to show that what the Legislature 
contemplated was to place the revenuc assigned to a 
muatidar upon the same footing as rent; that, there- 
fore, in order to recover an arrear of revenue, & muL- 
fidar must bring a suit in the Revenue Court; that, 
upon obtaining a decree, he may apply for execution 
against the immoveable property of the Judgment- 
debtor; that, where such property is a mehal, the 
Collector may make certain arrangements for dis- 
charge of the debt; and that, failing such arrange- 
ments, such inunoveable property may be sold, sub- 
ject to any incumbrances there may be upon it. 


Biruat Dass v. Hagruvut .J, L, R., 6 All, 503 


8.177. 
Sees. 171 . . ILL. R., 6 All, 508 


See PRE-BMPTION—-RIGHT OF PRE-EMP- 
TION ° . LLB. 1 All, 277 














8. 188. . 


See AVPEAL—NORTHO-WESTERN PROVINCES 
ACTS ‘ . LLR.,, 4 All, 237 


s. 189. 


See APPEAL~NORTH-WES8TERN PROVINCES 
ACTs ° . ILL. R., 6 All, 388 
{I. L. R., 1 AlL, 366 





s. 191. 


See APPEAI-—~Nortn-W Esreen PROVINCES 
Acts , . Luk. & All, 3:09 


as. 206, 207. 


See JURISDICTION OF REVENUE COURT— 
N.-W. P. RENT AND REVENUE CASES. 

I. L. B., 1 AIL, 612 

. L. B., 4 All., 379 

1.L. B., 6 All, 191 








ACTS (XVIII OF 1878 AND ZII OF 
188])— continued. 


ss. 206, 208. 
See SUBORDINATE JUDGE. 


LL. R., 6 AlL, 36, 29 





8. 207. 


See AvPgLLAts CovrT—EvVIDEXOE AND 
ADDITIONAL EVIDENCE ON APPEAL. 
(1. L. R., 6 All, 440 
s. 208, 


See JURISDICTION OF REVENUE Court 
N.-W. P. Rent anp REVENUE CASREs. 
[I. L. R., 5 AlL, 488 
See Ramaxnpd—Guounyp For Remanp, 
[I.L. R., 5 All, 438 
I. L. R., 6 All, 378, 440 


—— (8. 209.— Land in mehal held 
by the lumberdar as “ khud-kasht” at a nominal ren- 
tal.— Liability of lumberdar to co-sharer for profits. 
—The land in a certain mehal was recorded as held by 
M., the lunberdar, as “ khud-kasht ”’ at a certain noe 
minal rental. Fortwo years in succession M. sublet 
such land in part or in whole for a less amount than 
such nominal rental; the third yeer such land lay 
fallow. Certain persons sued as co-sharera in the 
mehal to recover from M, their share of the profits 
on account of such years. MM. sot up as a defence to 
the suit that there were no profits—on the contrary, 
a small loss. The lower Courts held M. answerable 
for the rental recorded. Held that it was doubtful 
whether the provisions of section 209 of Act XVIII 
of 1873 were applicable in the present case, and 
that, even if such provisions were applicable, the 
lower Courts having neither found that more was 
realised from the land than had been accounted for 
by M., nor that the failure to realise more was owing 
to gross negligence or misconduct on his part, the 
decree of the lower Courts could not be sustained, 
ManGa Kuan 0, Mumtaz Aut 

(I. L. R., 2 AIL, 389 


2. Suit by co-sharer for profits, 
— Burden of proof.— When « co-sharer claims a divi- 
dend on the full rental of the mehal, and the lumber. 
dar pleads in reply that the actual collection fell 
short of that rental, the burden of proof lies on the 
co-sharcr to show that the deficient collection was 
attributable to the conduct of the lumberdar, in the 
sense of section 209 of the N.-W. Provinces Rent Act 
(XII of 1881), before he can succeed in petting a 
decree for a sum in excess of the actual collections, 
DHANAK SINGH v. CHAIN SUEH 


[I.L. B., 8 All, 61 
_NOTE OF JUDGMENT TO EXPLAIN 
DECREE. 
See DuckekE—Coxstrvctioyn oy Dacrrs— 
GENERAL CASES. 

(I. L. R., 1 Bom., 168 

NOTES OF EVIDENCE, 
*See Taanwaren or CaimrwaL CaszE~Guwn- 
RAL Cases - IO BL. R., Ap, 14 
[L L. B., 1 Cale. 356 
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MOTICH. 
See Hinnvu Law—Marnrenancs—Rigut 
To MaInrsnanozs—WIpow. 


©@BLB,l 
LL. B.1 Galo. B85 


Ses SERVICE OF SUMMONS. 
[15 ‘W. R., 270 
13 W. R. 365 
See CASES UNDER VENDOR AND PuR- 
CHASER—NOTICE. 


by Municipality. 

See Bompay Duisrerotr MUNICIPALITIES 
Aot,s.74 . LL. RB., 3 Bom., 527 

of abandonment. 


See InSURANCE—MARBINE INSURANCE. 
(6 BL. B., 218: 8. C. on appeal 
7B.L. R., 347 
Bourke, O. C., 391 











of action. 
See BuxnaaL uleoedees Aot, 1864, as. 77, 
81, 87 4 R., 213 


Ww. 
* fo W. R,, 279, 562 


See Bompay Disraiot MUNICIPALITIES 
Aot,s.86 . I.L.R., 7 Bom., 399 


Muniorpat Aor, 1863, 
R., 265 


See CAaLourta 
8. 226 . e ° 


of appeal. 


See CoMPANY—WINDING UP—GENERAL 
CasEs . . LL.B, 4 Calc. 704 


of deposit or payment into 
Court. 


Sec BENGAL Rent Aor, 1869, s. 81. 
[I. L. B., 4 Cale,, 714 


of dishonour. 
See BILL OF EXOHANGE 











1 W. R., 75 
e 

3B. L. R., A. C., 198 

7B. 1. R., 431, 494, note 


See CaSES UNDER HinpvU Law, ConTRAOCT 
—BILLS OF EXCHANGE, 


See Cases UNDER Hunpi—Norics or Dis- 


HONOUR. 
See ManoMBDAN Law—BILtt oF Ex- 
OHANGRE ° L. BR. 434, note 


of enhancement. 


See CASES UNDER ENHANOEMENT OF RENT 
—~-NOTICE OF ENHANCEMENT. 


See KaBULIAT—REQUISITES PRELIMINA- 
Rlges To Suir. 

7 L. B., Sup. Vol, 25, 202 

R., 1864, Act &, 2; 37, 60 

4 W. BR., Act x, & 

5 W. RB, Act 4, 88 
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LL. R., 8 Bom., 143 


( #93 ) 


WOTICH —continued. 
of execution. 
See Cases UNDER Exe0vuTi0oN OF DuonEs 
-NOTIOR OF Exxcurion. 
See Limitation Act, 1877, art. 164 
(1871, aRT. 157). 
ZG. R., 2 Cale., 128 
See Cases UNDER LIMITATION Act, 1877, 


ART. 179 (1871, ant. 167; 1859, 8. 20)— 
Norice OF EXECUTION. 





of foreclosure. 


See CASES UNDER MortTcacsa—Forez010- 
SUEE—DEMAND AND NoricE or Fonrs- 
OLOSURE. 


of meeting. 


See Bompay District MunNrIcrpariries 
Aot, 8.11 . LL.B. 7 Bom., 309 


of proceedings. 

See COMPANY—WINDING UP-—GENERAL 
Caszs . . KL. B., 5 Bom., 228 

See CASES UNDER PossEssio¥, ORDER OF 

CRIMINAL CouRT as TO-—NOTICE TO 

PaRrTizs, 


See SunveyY AWARD P 


of relinquishment,. 


See RELINQUISHMENT OF TENURE, 
7B. L. R., Ap 

W. B., 1864, Act 

8 W.R,, 

11 W. R., 


3 W.R.,7 





ae 


————=—= Of sale, 
See CASES UNDER SALE FOR ARREARS OF 
RENT—SETTING ASIDB SALE—IBEEGU- 
LARITY, 
—- Service of— 


See CaSES UNDER SALE FOR ARREARS OF 
RgENT—SETTING ASIDE SALE—IBEBGU- 
LARITY, 

of suit. 


See COMPANY—WINDING UP—GENERAL 
Cases , ~ £24. BR. 5 Bom., 223 


See Mapras Towns IMPROVEMENT AocrT, 
1871,8.168 . LL. BR. 3 Mad, 124 


See N.-W. P. anp OupH MUNICIPALITIES 
Act, 88. 28,43. LI. R.,1 All, 269 


See OFFICIAL TRUSTEE. 
(L L. B., 7 Calc., 489 
of title. « 
See CASES UNDER VENDOB AND PuR- 
CHASER-—-NOTICE. 
——-—— of trust. 


See LIMITATION ACT, 1877, ABT. 134 (1871, 
akT. 134) . ‘LL.B, 1Bom, 36 
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WOTICH—continaed. 
Service of— 


See CASHS UNDER ENHANOEMENT OF RENT 
—NorTIcs OF ENHANCEMENT—SERVICE 
or Noricgz. 








to prosecutor of transfer of case, 


See TRANSFER OF CRIMINAL CasE— 
GENERAL CasEs, 
(LL. R., 1 Calc., 356 





to quit. 
See CaskS UNDER LANDLORD AND TENANT 
—EJECTMENT—NOTIOE TO QuIT. 
NOTIFICATIONS (GOVERNMENT). 


See EMBANKMENTS. 
(Ll L. R., 11 Calc., 570 


See GAMBLING . . 21 W. R. Cr. 28 


See Stamp Aot, 1879, 8. 12. 
(I. L. R., & Bom., 188 


NOVATION. 
See Boxp ° ; 9B. L. R., 364 
[13 B. L. R., 508 
2N. W., 37 
2C.L. R., 565 


See LIMITATION ACT, 1877, ART. 73 (1871, 
ART. 72) I. L. R., 1 Bom., 503 


* man ON HER PASSAGE,” MEANING 


See CHARTER Party . 8 B.L. R., 544 
NUISANCE. 
Col. 


]. MISCELLANEOUS CASES . : « 4094 
2. UNDER CRIMINAL PROCEDURE Cops 4094 
8. Puspiic NUISANOK UNDER PENAL Cops 4112 


See GAMBLING . 7 Bom., Cr., 74 
See INJUNCTION—SPpeEciraL CasEs—NvI- 
SANOEB . LL. R., 8 Bom., 35 


See JURISDICTION oF Civir CourTtT— 
MAGISTRATE’S ORDERS, INTERFERENCE 
WITH— . - 4£B.L.R,,F. B. 24 


Abatement of— 


See JURISDICTION oF CrIvVIL CouRT— 
PusBLio Ways, OBSTRUCTION OF— 
1. L.R., 3 Calec., 20 
See UNLAWFUL ASSEMBLY. 
2 Mad., Ap., 6 
LL. E 3 Calc, 5’ 





c., 578 . 


Liability for— 
See Ratuway CoMPary. 
{10 B. LB. R,, 341 
Suit for injunction to restrain— 


See RalnwayY Company. ; 
{10 B.L. BR. 241 





Wi 
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NUISANOB —continued. 
1, MISCELLANEOUS CASES. 
L Order forbidding nuisance. 





Power of Magistrate.—Towns Improvement Act 
(XXV1 of 1850).—Held that a Magistrate, as Presl- 
dent of a Municipal Committee, had no power to issue 
an order forbidding as a nuisance an act not included 
in the rules passed under Act XXVI of 18650. 
GOVERNMENT v, SHaM SoonpDER . 1 Agra, Or., 84 


2, —————— Order prohibiting traffic.— 
Bom. Reg. XII of 1827, 8, 19.—A notice pro- 
hibiting-general tratiic over certain level-crossings 
on a railway, provided for particular villages, forbid- 
den, as not falling within the scope of Regulation 
XII of 1827, section 19, clauses l and 6. In tHE 
MATTER OF A PROHIBITORY NOTIOK UNDER Bom- 
BAY REGULATION XII or 1827 . 8 Bom,, Or., 23 


2. UNDER CRIMINAL PROCEDURE CODES, 


1.—————— Order to close drain.—Crimi- 
nal Procedure Code, 1861, ss. 62, 308.—Power of 
Magistrate.—Order not in writing.—The accused 
was fined by the Magistrate for not having closed a 
drain in pursuance of the verbal order of the Magis- 
trate. Held that the Magistrate should have pro- 
ceeded under Chapter XX, Act XXV of 1861, inas- 


.much as the nuisance was not one from which imme- 


diate danger was apprehended, and not under sec- 
tion 62, which empowered the Magistrate to put an 
immediate determination to the continuance thereof, 
A written order not having been given the procedure 
was €aulty, and therefore quashed. Only Magis- 
trates of a district or division can act under Chapter 
XX, section 808. GOVERNMENT v. CHOONERLALL 

[2 Agra, Cr.,1 


2. Assistant Magistrate, Power 
of.—Criminal Procedure Code, 1861, 8s. 62, 808.— 
Penal Code, s, 188.—An Assistant Magistrate, as ho 
came within the definition of the term of “any 
Magistrate,” was competent to pass an order under 
sectior 62 of the Criminal Procedure Code, 1861, 
which contemplated circumstances under which an 
immodiate order is urgently required, and in this re- 
spect differed from section 308 of that cnactment, 
and that it should be read alung with section 188 of 
the Penal Code. GovgENMENT v. MANCMED BUKEH 

(1 Agra, Cr., 38 


3. Order to prevent breach of 
the peace.—Criminal Procedure Code, 1861, ss. 
62, 318.—It was not necessary that. an order issued 
a Magistrate undour section 62 of the Code of Crimi- 
nal Procedure, whereby a reach of the peace was 
prevented, should be supplemented by a proceeding 
under section 318 of the same Code. QuErEN ¢, 
Lurrzr Hossein . IOW.R.,, Or, 1 


4, ——————_ Order made on dismissal 
of complaint—Criminal Procedure Code, 1861, es. 
62, 308.—Where a Magistrate dismissed a complaint 
under section 308 of the Code of Criminal Procedure, 
it was held that it was competent for him to pass an 
order under section 62 that Code in the same 


6 Pe 
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NUISANCH—vcontinued. NUISANOF—continued. 
2. UNDER CRIMINAL PROCEDURE CODES 2. UNDER CRIMINAL PROCEDURE CODES 
—continued. —continued, 
Order made on dismissal of complaint— 9. Condition presedent to mak- 
continued. ing of order.— Criminal Procedure Code, 1872, 8. 


case, provided he called on the defendant to show 
cause why section 62 should not be applied. Kati- 
DAS BHUTTAOHARJBE v. MonENDRO Nata CHatT- 
TERIEE .. -. « I1AW.R, Cr., 40 


8. C. In THE MATTER OF THE PETITION OF KaLi- 
1 DAS BHUTTACHARJER 
[5 B. LL. R., Ap., 82, note 


5. Requisites of order.—Criminal 
Procedure Code, 1861, 8. 62.—General and con- 
tinuvus order.—Under Act XXV of 1861, section 62, 
it was necessary that the direction should be ad- 
dressed to a particular person or particular persons, 
and not to the public generally, and with refer- 
ence to a particular occasion only, and not for a 
continuance, ANONYMOUS . Mad., Ap. 9 


6. Notice and inquiry. 
—-Criminal Procedure Code, 1861, 8. 62.—Order with- 
out notice or inquiry.—An order issued by a Magis- 
trate under section 62 of the Code of Criminal Pro- 
cedure in consequence of a mahirzanama signed by 
certain persons but with at any notice to the defend- 
ant or inquiry by the Magistrate is illegal. Anony- 
MOUS ‘ : . . &Mad., Ap., 67 


7. Prohibitory order.— Procedure. 
— Rule to show cause.—Under section 62 of the Code 
of Criminal Procedure, a Magistrate cannot pass a 
prohibitory order without having previously issued a 
rule to show cause why the order should not be pass- 
ed. QUEEN v. LACHMIPAT SINGH 

{(6B.L.R., Ap. 8l 


S. C. In THR MATTBR OF THE PETITION OF 
Lucumesrur Since . 14 W.R., Cr., 17 


Iw px Katipas BHATTAOHARIEE 
5 BL. R., Ap., 82, note 


8 C. Katimpas BHUTTACHARJER v. MOHENDRO 
Natu CHATTSRIEX - 12W. B., Cr., 40 


CoLLEcToR oy HooGuiy vo. TARAKNATH MvuxHo- 
PabHya .. 7B, L. BR. 449:16 W. R., 68 


8. Ground necessary 
Sor order.— Power of Magistrate to make prohibitory 
order az to nuisance.—When a Magistrato makes 
av order under section 518, Criminal Procedure Code, 
1872, on the ground that he has received information, 
and is satisfied with it, no interference ia possible; 
but when he states the nature of the information, the 
High Court can see whether such information justi- 
fies the order made. Before a prohibitory order 
under section 518 can be made, there ought to be in- 
formation or evidence before the Magistrate, that the 
act prohibited was likely to cause a riot or affray, 
apd that the stoppage of that act would prevent 
such riot or affray. Gosnain Lucumun Prxuewap 
Poosar y. Ponoor Nazau Poorsnr 

{a4 W. B., Cr., 30 














518, expl. I.—The existence of the circumstances 
mentioned in explanatior I is a condition precedent 
to the action of a Magistrate, under section 518, 
Code of Criminal Procedure, IN THE MATTER OF 
Krisuya Mouun Brsaok . 1CL,.8.,58 


10. Ground for making order.— 
Criminal Procedure Code (XXV of 1861), a. 62.— 
Act X of 1872, . 518.— Power of Magistrate.—Pro- 
cedure.— Report of police.—There is nothing in sec- 
tion 62, Criminal Procedure Code, 1861, to justify a 
Magistrate in making an order under that section on 
the mere report of a police officer. QU&éEN v, BHYRO 
Daya SINGH 

(8B. L.B., A. Cr. 4:11 W. B., Cr., 46 


ll. Limit of order.— Criminal Pro- 
cedure Code, 1872, #. 518.—Inquiry into act necessi- 
tating order.—Order made without jurisdiction.— 
Per AINs1iz, J.—In dealing with the civil rights of 
asubject under section 618 of the Criminal Procedure 
Code, it is incumbent on the Magistrate to limit the 
operation of his order to such reasonable time as 
may be unecessary to enable him to hold a full and 
sufficient inquiry as to whether the act prohibited 
as likely to cause a breach of the peace is within, or 
is in excess of, the legal right of the person forbid- 
den to do it ; and, if necessary, to deal with the case 
under the other provisions of the Criminal Procedure 
Code, which enable him to meet cases of probable 
breach of the peace. Per Brovauron, J.—Where 
an order on the face of it appears to have been 
made without jurisdiction, no subsequent explanation 
can make it, good. IN THE MATTER OF ABDOOL tv. 
Luoxy Nagain Munvut . 1.1L. R., 5 Cale., 182 


12, —_—_—_— Nature of order.— Perpetual 
injunction.— Criminal Procedure Code, 1872, s. 618. 
— Powers of Magistrate.— Rival hdts.—A Magistrate 
is not empowered to pass an order under section 518 of 
Act X of 1872 which has more than a temporary oper- 
ation: the grant of what is in effect an order for a 
perpetual injunction is entirely beyond his powers. 
Gor: Monun Mu Lick v. TARAMONI CHOWDHRANI 

(LL. R., 6 Cale, 7: 4 C. L. R., 300 


13. Perpetual injuno- 
tion.— Magistrate, Power of.—A Magistrate has no 
wer to pass a perpetual injunction under section 
618 of the Code of Criminal Procedure, 1872. Gopt 
Mohun Mullick v. Taramoni Chowdhrani, I. L. R., & 

Cale., 7, followed. BRADLEY v. JAMBSON 
(I. L. R., 8 Calc., 580: 11 C. L. B., 414 


14. Order for protection of 
property.—Criminal Procedure Code (dct X of 
1872), s. 518.—A Magistrate has no jurisdiction to 
make an order under section 518 of the Code of 
Criminal Procedure merely for the protection of pro- 
perty. Lt THE MATTER OF THE PETITION OF PRAYAG 
SincH. Kuraxss v. Praxac SIncH 

{lL lL. BR. 8 Cale, 103 
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NUISANCH—continued. 


2. UNDER CRIMINAL PROCEDURE CODES 
—contiuued, 


15. Recall of order.— Order made 
without jurisdiction.—Where a Doputy Magistrate, 
without taking evidence, made an order under section 
62 of the Code of Criminal Procedure, 1861, changing 
@ day on which a hit used to be held, and subse- 
quently, on taking evidence, found that his first order 
was wrong and passed without jurisdiction, he was 
held to have acted properly in recalling his first order. 
Monun Siepak v. OBHOY CouEN MookoPaDnYA 

{13 W. R., Cr., 72 


16. Order in disputes as to land. 
—Crimtnal Procedure Code, 1861, 8. 62.—Section 62 
of the Code of Criminal Procedure does not apply to 
disputes connected with lands, but refors specially to 
nuisances and other similar matters in which im- 
mediate action is necessary, in order to avoid a risk of 
illegal consequences. Rags BuLLUB ADDHYA ». Go- 
BINDO CHUNDER MoiTROo . 12 W.R., Cr., 66 


17. Order as to moveable pro- 
perty.— Criminal Procedure Code, 1861, 8. 62.— 
Likelihood of breach of the peace.—The power of is- 
suing orders to prevent breaches of the peace, &«., 
conferred on a Magistrate by section 62 of the Codo 
of Criminal Procedure, extends only to immoveable 
property of tho description set forth in Chapter XXIT 
of that Code. QUEEN vo. GOLUCK CHUNDER GouoHO 

(12 W.R., Cr., 38 


18. Private dispute as to path- 
way.— Criminal Procedure Code, 1561, 8. 62.—-Svc- 
tion 62 of the Code of Criminal Procedure does not 
apply to a private dispute between two parties relative 
to a path, NILKOMUL MOOKHOPADHYA wv. ANUND 
CHUNDER LusukUB - 1OW. R., Cr. 6 


19. Dispute as to interest in 
laud.— Question for Civil Court.—Criminal Proce- 
dure Code, 1861, s.62,—The purchaser of an intercst 
in land at a sale in execution of decree obtained an 
order for possession under section 263 or 264, Act 
VII1 of 1859, and a dispute arose between him and 
another person who had some interest in the land, as 
to what passed under the sale certificate, Without 
ascertaining the rights of the partics the Magistrate 
made certain orders, the effect of which was to ex- 
clude the auction-purchaser for some time from exer- 
cising the right alleged to have passed to him uuder 
the purchase. Held that the Magistrate ought t-. 
have made no order at all with reference to the pro- 
perty, leaving it to the parties to determine their 
rights in the Civil Court, and that he had ample 
power under the section to do what was neces to 
prevent a breach of the peace. LALoo 0, ADAM S1z- 
Oak, GOVERNMENT 0. SURJAKANT ACHARJIA. DeN- 
Goo SHAIKH ». ADAM Siacak .17 W. R., Cr., 37 


20. —— Order for removal of wall. 
—Criminal Procedure Code, 1861, s. 62.—Section 
62 of the Code of Criminal Procedure does not autho- 
rise a Magistrate summarily to direct a person to-re- 
move a wall erected on land alleged to belong to an- 
other person in the absence of evidence showing that 


Iil 
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NUISANOH—vcontinued. a 
2. UNDER CRIMINAL PROCEDURE CODES 


—continued. 
Order for removal of wall—contiaued. 
& riot or affray was likely to occur. RADHAKISHORE 
o. GIBIDHARES SAHEB . . 18 W, R., Or, 18 


21, ——_———_— Order for removal of builds 
ings.—Criminal Procedure Code, 1861, #. 62.— 
Orders by Subordinate Magistrates in one case direct- 


, ing the removal of s house on the ground that it was 


ee 


in a dangerous and dilapidated condition, and in the 
other directing the removal of a granary on the ground 
that it had been improporly erected upon land required 
to be kept unoccupied for common purposes, were set 
aside by the High Court because the Subordinate 
Magistrate acted without jurisdiction. ANonwymovs 

[4 Mad., Ap. 34 


22. Order for removal of ob- 
etruction.— Criminal Procedure Code, 1872, #8. 518, 
521.—A Magistrate of the second class having 
an order under the Criminal Procedure Code, 1872, 
section 618, for the removal of an obstruction, the 
Magistrate on appeal held that, though the proceed- 
ings of the Subordinate Mayistrate were without 
jurisdiction, he (the Magistrate) was competent under 
section 618 to direct the removal of the obstruction, 
and he passed an order accordingly. Held that the 
order of the Magistrate under section 518 was illegal, 
and that he should have proceeded under section 621 
and the following sections of the Code. IN THR 
MATTER OF THE PETITION OF I3RINDABUN DotT 

[21 W.R., Cr, 24 


23. Dispute as to right of pos- 
session.— Criminal Procedure Code, 1872, «. 518.— 
Breach of peace imminent.—Order not to interfere 
with a temple.—Where a dispute arises as to the 
right of the possession of lands and buildings, a 
Magistrate, if he considers a collision betwoen the 
parties and a serious breach of the peace imminent, 
may properly proceed under Chapter 39, instead of 
Chapter 40, of the Criminal lrocedure Code, If the 
Magistrate had jurisdiction, the procecdings, not be- 
ing judicial, caunot be revised by the High Court, 
An order to abstain from interference with a templo 
aud its property is an order to abstain from a “ vere 
tain act” within the meaning of section 618 of the 
Criminal Procedure Code. ELAVAuIsO VANAMAMA- 
101 RAMANUJA JHEYARSVAM] 0, VANAMAMALAT 
RaAMANUJA JEKYAR . - LL. BR. 3 Mad, 354 


24. Order to alter doorway of 
temple.— Criminal Procedure Code, 1861, #, 68. 
The temple of Vandharpur, a public temple, is visited 
at certain periods of the year by @ large concourse of 
pilgrims. With a view to prevent the dangers gris- 
ing from overcrowding, and to improve the ventila- 
tion, the Magistrate, by a written order, under section 
62 of the Criminal Procedure Code, directed the 
hereditary priests of the temple to widen and 
heighten the doorway. Held that such order was 
legal under the above section. Semble,—That the 
case would have ba a oe hea the temple been 

rivate property ; and also that the power of Magis- 
tates to issuc orders under the section in question is 


6p2 
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9. UNDER CRIMINAL PROCEDURE CODES 


= to alter doorway of temple—costi- 
| 


entirely discretionary. Rza. vo. RaM CHANDRA 
ExnaTy. . : . - 6 Bom., Cr., 36 


25. ———_——_—— Order as to procession in 
public streets.— Criminal Procedure Code, 1872, 
@. 518.—Publio worship.— Conflict of rights.— Duty 
of Magistrate when public peace threatened.—In 
affording special protection to persons assembled 
for religious worship or religious ceremonies, the 
law points to congregational rather than private 
worship, and it may fairly be required of con- 
gregations that they should inform the Magistrate 
or police at what hours they customarily assemble for 
worship, in order that the rights of other persons 
may not be unduly curtailed. No sect is entitled to 
- doprive others for ever of the right to use the public 
streets for processions, on the plea of the sanctity of 
their place of worship, or on the plea that worship is 
carried on therein day and night. The duties of 
a Magistrate in cases where the public peace is likely 
to be disturbed by one sect attempting to prevent 
another from using the public atreets for processions, 
discussed, The princip)s laid down in Mutheals 
Chetts v. Bapun Said, I. L. R., 3 Mad., 140, examined, 
explained, and approved. SUNDRAM v. QuEEN. Pon- 
NUSAMI v. QUEEN. . iL. R., 6 Mad., 203 


26. —__—__—_— Order to remove embank- 
ment.— Criminal Procedure Code, 1861, 8. 62.—Tho 
Subordinate Magistrate issued an order to two per- 
sons directing them to remove a certain ombank- 
ment, whereby the adjacent lands of the complainant 
were in danger of being flooded. Held that the act 
of the defendant was not an act which could be pro- 
hibited by the Subordinate Mayistrate under section 
62 of the Code of Criminal Procedure. ANONYMOUS 

[5 Mad., Ap., 19 


27. Order to destroy tank,— 
Obstruction to enjoyment of public rights.—The de- 
fendant had made a tank in the bed of a khal by 
throwing two bunds across it, and on complaint to 
the Magistrate, he, finding that the tank had been in 
existence only for about six years, passed an order 
under section 62, Act XXV of 1861, directing the 
defendant to destroy the bunds, on the ground that 
they were an obstruction to the enjoyment of the 
river by the public in the rainy season ; and that the 
bunds interfered with the drainage of the country 
and tended to the injury of the crops and of the inha- 
bitante. The High Court held that section 62 did 
not authorise the passing of such an order. QUEEN 
©e Gotam DARBESH 

(1B. L. R., 8. N., 37:10 W. R., Cr., 86 


38. by cattle.— Penal 
Goede, . 188,—A Magistrate issued an order warning 


. @wners of cattle to take proper care of them; and 
that in case of disobedience or neglect they would be 


nished according to law ; and did Nears them for 
ieobedienoe under eection 188 of the Penal Code. 
Held that the Magistrate was not competent, under 
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2. UNDER CRIMINAL PROCEDURE CODES 


—continued. 
Trespass by cattle—continued. 


section 62 of the Code of Criminal Procedure, 1861, to 
pass such an order. The order contemplated under 
that section is in the nature of an injunction, and such 
an order passed by a Magistrate would not be legal. 
The conviction under section 188 of the Penal Code 
was therefore illegal, IN THE MATTER OF AMIRADDI 

(2B 1L.R., A. Cr. 45 


8. C. QUEEN v. AMEERUDDEEN 
[12 W. R., Cr., 36 


29. Penal Code, 
#. 289.—An order by a Magistrate prohibiting 
the straying of cattle within certain local limits 
is not an order within the meaning of section 62 of 
the Code of Criminal Procedure. There can be no 
conviction for disobedience of such order under sec- 
tion 289 of the Penal Code. QuEENW v. MoZAFAR 
KHALIFA . : ‘ . OBL. R., Ap., 36 


8. C. GOVERNMENT vo. MozUFFER KHALIFA 
[ls W.R., Cr., 21 


30. Order to cut down trees as 
being a nuisance.— Removal of nuisance.— Power 
of Magistrate.—Under section 62 of the Code of 
Criminal Procedure, 1861, a Magistrate has no power 
to issue an order ez parte to cut down trees on the 
representation of a party supported by the report of 
the police that the éxistence of the trees was a nui- 
sance, QUEEN v. RAM CHANDRA MOOKERJER 

(6B. L. R., 181 


8. C. Urram CHUNDER CHATTERJEE v. RAM CnUN- 
DER CHATTERJEE . . 18 W.R., Cr. 72 


31. ———_———- Order to remove stacked 
timber.— Criminal Procedure Code, 1861, #. 62.— 
Illegal order.—Where a complaint was made by 4. 
that timber belonging to his master, which -had 
cut and stacked in a certain place, had been removed 
by B., who said that the timber was cut not by 4.’s 
master but by himself, and that he hadjstacked it in a 
place where he always put his timber, it was held that 
the Magistrate could not proceed under section 62 of 
the Code of Criminal Procedure, but was bound to 
try the charge brought against B., and either restore 
the timber to 4. or leave it where it was, according to 
the result of the investigation. Kanrriox CHUNDER 


Baz v. CHUNDER NaTH CHUCKERBUTTY 
(15 W.R., Cr., 56 


33. -—_—_—_— Order as to holding of hit or 
market.— Rival hdts.— Act XXV of 1861, s. 404.— 
Judicial order.— Power of revision by High Court.— 
An order of a Magistrate under section 62, Criminal 
Procedure Code, 1861,—e¢.g.,prohibiting one ef two rival 
proprietors of two different hAts from holding his hat 
on certain days of the week in order to prevent ob- 
struction, annoyance, and injury,—was not a judicial 
order ; and was, therefore, not open to revision by the 
High Court under section 404, Criminal Procedure 
Code. Puran, J. (dissenting). Quzen v. ABBAS 
ALI CHOWDBBY : . 6BLABE,, F. B, 74 
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—continued, 


Order as to holding of hit or market— 
continued, 


8. C. ApBas Aur CHowpHey vc. Int1a MEAH 
[14 W. R., Cr., 46 


LALLA MITrEeRsEET SINGH o. RascoomMaR SIRCAR 
[18 W. R., Cr., 22 


See as to section 518 the corresponding section of 
Act X of 1872, IN THB MATTER OF THE PETITION 
or Moxourt SINGH . ‘ : 6N. W., 16 


33, ———_—_—__—_—_—_—____—_—— Rival hdts.— Cri- 
minal Procedure Code, 1861, s. 62.—When two hats 
or markets were held on the same day on adjacent 
pieces of land, and it was shown to lead to riots and 
affray, and annoyance to persons lawfully employed in 
their usual avocations that they should be so held, an 
order by the Magistrate, under section 62 prohibiting 
the parties from holding the hats on the same day, 
was held to be a proper order under section 62, Act 
XXV of 1861. QuEEN vo. KaLIKAPRASAD 

(6B. L. BR. Ap. 82, note: 11 W. R., Cr., 5 


34, —__—____—___—___——— Criminal Proce- 
dure Code (Act XXV of 1861), s. 62.—Act X of 
1872, s. §18.— Rival hdts.— Power of Magistrate.— 
A Magistrate has power, under section 62 of Act XXV 
of 1861, to prohibit a particular landholder from 
holding a hat on a particular spot on a particular 
day, at least for a temporary period, if he is satisfied 
upon reasonable grounds that the order is likely to 
prevent, or tends to prevent, a riot or an affray. IN 
THE MATTER OF THE PETITION OF BYKUNTRAM 
SHaua Roy . ‘ . 10 B.L. R., F. B., 434 


8. C. Byxunrram SHawa Roy v. MRAJAN 
{18 W. R., Cr., 47 


Overruling SHessp CHONDEB BHOTTACHARJEE v0. 
Saanut ALLY Kuan ‘ . 42W.R.,, Cr. 12 


35. ———_—_——_—__—_—————— Order under .s. 
518, Criminal Procedure Code, 1872.—-Order to 
close a hdt.—In a case in which the Magistrate pass- 
ed an order under section 518, Criminal Procedure 
Code, for closing a hat on the ground that it was only 
a mile apart from another hat, and a breach of the 
peace was not unlikely, the Sessions Judge recommend- 
ed that the order should be sct aside, section 518 
applying only when a breach of the peace was im- 
minent. Held that under explanation 2, section 518, 
the order could be made in all cases upon such in- 


was one which he had power to make. BHo.anatn 


Boss v,. KoMvRUDDIN . - 20 W. RB, Cr., 53 


36. Criminal Proce- 
dure Code, 1872, s. 518.—The operation of section 
618, Criminal Procedure: Code, was confined to cases 
where, in the opinion of the Magistrate, the delay 
which would be caused by adopting a different pro- 
cedure from that specified in the explanation to that 
section would “ occasion a greater evil than that suf- 
fered by the person on whom the order is made or 
would defeat the intention of this (39th) Chapter.” 
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formation as satisfied the Magistrate, and the order 
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— continued, 


Order as to holding of hit or market— 
continued. 


Where a Magistrate, without hearing the petitioner or 
giving him an opportunity of being hoard, and simply 
on the foundation of a police officer's report, direct- 
ed the petitioner to abstain from holding a hat upon 
his land on a cortain day, because another party 
long been accustomed to hold a hat on his land 
adjacent to the petitioner’s hat on the day followin 
that on which the petitioner held his hat, it was he 
that his order passed under section 618 was «lta vires, 
the police officer’s report being vague and insufficient, 
and a private interest of this kind not affording a 
ground for making an order under soction 618 or 
any other order under the Criminal Procedure Code. 
Banyek Mabuus Guoss v. Wooma Natu Roy 
Cmowpury . ‘ ‘ . 21W.R8., Cr, 26 


See Katt NARaAIn Roy CHOWDHRY o. ABDOOL 
Gurvoork Kuan. . 23 W. R,, Cr, 94 


37, ——______—-——-— Criminal Prooe- 
dure Code, 1872, s. 518.—Hdt, Removal of, Order 
of Magistrate as to.—Whwre a Magistrate made an 
order under section 618 of the Code of Criminal Pro- 
cedure (Act X of 1872), directing one of two rival 





. hAt proprictors to remove his hat to such a distance 


as to render it uscless for the purposes for which it 
was established, it was held that the order came with- 
in the purview of the Full Bench decision of Gopi 
Mohun Mullick v. Taramoni Chowdhrant, I. L. B., 
5 Cale.,7:4C. L. B., 809, and might be set aside as 
in excess of jurisdiction. Snurcor CHUNDER Ban. 
NERJEB v. KamMA CHURN MOOKERJRE 

(40, L. R., 410 


38. —————— Order prohibiting use of 
musical instrument.—Criminal Procedure Code, 
1861, s. 62.—A Mayistrate cannot, under section 62, 
Code of Criminal Procedure, in general terms forbid 
two partics to use any musical instrument in the 
neighhourhood of each other’s house, though he may 
forbid their doing so for the purpose of mutual an- 
noyance. In us Ram Cousper Uxer Gossain 


(6 W. R., Or., 40 


39. —_—_—_—_——- Order stopping music while 
passing place of worship.—ZJilegal order.—An 
order of the Mayistrate directing that all music should 
cease when any procession is passing a cortain place 
of worship,—Held ultra vires, MuTHIaLo Curr 
v. BaAuPUN SAIB_. . LL.B. 2 Mad, 140 


‘ Order prohibiting collection 
of rents.— Dispute as to right to rent by rival pro. 
rietors.— Criminal Procedure Code, 1872, «, 618,—— 
n case of a dispute between rival parties as to the 
payment of rents by tenants a istrate has no 
power, under section 518 of Act X of 1872, to make 
an order that no rents should be collected until such 
time as the right and title of one party should have 
been established by a competent Court. Prosusyo 
CooMAR CHATTERJEE v. EMPRESS 
(8 OC. L. B., 281 
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4l. Order not to collect cesses. 
— Criminal Procedure Code, 1861, s. 62.—A Magis- 
trate cannot pass an order, under section 62 of the 
Code of Criminal Procedure, directing a certain per- 
son to abstain from a certain act, or to take order 
with certain property, unless he is satisficd that such 
direction on his part is likely to prevent or tends to 
prevent a riot or affray; nor can he pass an order 
under that section, calling upon a person to enter into 
recognizances not to collect certain cesses. Iw THE 
MATTER OF LucHMIPUT SincH . 14 W.R., Cr., 3 


4a, ——_—__—_—_—- Order to prevent obstruc- 
tion,—-Criminal Procedure Code (Act XXV of 
1861), 88. 62 and 808.—Act X of 1872, ss. 518 and 521. 
— When a case falls both under section 62 and under 
section 308 of the Criminal Proceduro Code, the order 
of the Magistrate ought not to be absolute in the first 
instance. Ho should give the defendant an oppartu- 
nity to show cause against the order. Semble,—Whe- 
ther a case comes under either of these two sertions 
or under both, the order of the Magistrate ought to 
contain a clear statement of the facts upon tho basis 
of which the Magistrate has made the order. In THE 
MATTBR OF HaRtmMOoHAN Mato. IN THE MATTER 

OF JOYKEISTO MoOKRR. ¢k 
(1B. L. RB. A. Cr, 20:10 W. R,, Cr, 5 


48. Procedure.— Case falling with- 
in scope both of s. 62 and s. 308, Criminal Pro- 
osdure Code, 1861.—In a case within section 62 of the 
Code of Criminal Procedure which also falls within 
the scope of section 308 of the same Code, a Magis- 
trate must conform to the more particular directions 
of the latter section, not to those of the former. KHAN 
Cuanp v. COLLECTOR OF BOOLUNDSHARUR 

| Tl N. W., Pt. 7, p. 110: Ed. 1878, 197 


a4. Removal ofobstruction.— 
Criminal Procedure Code, 1861, s. 808.—Joint Ma- 
gistratein charge of division.— Proceedings under sec- 
tion 308 of the Code of Criminal Procedure for the 
removal of obstructions may be originated by a Joint 
Magistrate in charge of a division of a district. IN 
THE MATTER OF THE PETITION OF PUNCHANUN Bose 
(16 W. R., Cr., 41 


. Jurisdiction of 
Joint Magistrate.— Criminal Procedure Code, s. 308. 
—The Magistrate of a district can alono hold proceced- 
ings in a case (such as the removal of a thatched house) 
urider section 308 of the Code of Criminal Procedure. 
The Joint Magistrate while in charge of the Ma- 
gistrate’s office has no such jurisdiction. In THB 
MATTER OF GuessH CHUNDER CHUCKERBUTTY 

(15 W.R., Cr., 36 


46. ———_—_——— Order as to future obstruc- 
tion.— Criminal Procedure Code, 1872, ss. 521, 526. 














—Section 526, Criminal Procedure Code, 1872, docs _ 
“not enable a Magistrate to make any orders except | 
such as are mentioned in section 621, under which he . 


can only deal with existing obatructions ; the Magis- 
trate has no power to direct what is to be done in the 


‘ for a civil suitand injunction. 
' Boss. : . : 


Order as to future obstruction—contiaued, 


case of any future obstruction. KasHi CHUNDER 
CHUCKERBUTTY v. YAR Manomzp 


[21 W. B., Cr. 10 


47, —___——— Removal of public nuisance, 
—Criminal Procedure Code, 1861, 8. 808,— Summary 
order to police.—In order to remove & public nuisance 
s Magistrate is bound to proceed under section 808 and 
following sections of Chapter XX of the Criminal 
Procedure Code, and is not competent to pass a sum- 
mary order to the police to do so, QUEEN ». DaMo- 
DUR Dass . ; ‘ : . BN. W., 452 


48. —————— Nuisance in public place, 
Necessity for proof of—Criminal Procedure 
Code, 1872, 8. 521.— Ina prosecution under section 521, 
Criminal Procedure Code, it is necessary to show that 
the act complained of is a nuisance, and that it was 
committed in a thoroughfare or public place. Mvuz- 
HUE ALI 0. GUNDOWREE SAHOO 

25 W. R., Cr., 72 


49, ——--—-——. Order for removal of prosti- 
tute.—Criminal Procedure Code, 1872, s. 521.— 
The Code of Criminal Procedure (Act X of 1872), 
section 621, does not warrant a Magistrate’s interfer- 
ence with a prostitute for the purpose of removing 
her from her dwelling-house simply on the ground of 
her profession, so long as she behaves herself orderly 
and quietly and creates no open scandal by riotous liv- 
ing. NuNDO KUMAREE PEsHaGUR v. ANUND Monun 
Gooxo , : ; . 24 W.R,, Cr., 68 


50. —————- Order prohibiting crema- 
tion in certain place.— Criminal Procedure Code, 
1872, 8. 521,—An application to have it declared that 
a certain place could not be used for cremation pur- 
poses, would not come under Act X of 1872, section 





521. GUDADHUR KaMmILA 0. BAIDANATH JANA 
(24 W.R., Cr., 6B 
51.—— Private road with right of 


way over it— Criminal Procedure Code, 1861, 8. 
311 et seq.—Section 311 of the Code of Criminal Prace- 
dure and the other sections of Chapter XX of that 
Code referred to public thoroughfares and not to pri- 
vate roads over which a right of way has been estab- 
lished. Gooroo Cuurn Goon 2. Gunes GoBInD 
CHATTERJEE : , ‘ . SW.R, 269 


52. Dispute as to right to water. 
—In a case of a dispute as to the right to the use of 
water the Magistrate should not proceed as for a nui- 
sance under Chapter XX, Criminal Procedure Code, 
1861. QusgEN v MapHoo CuuRN 

fs W. R,, Cr., &1 


_ 68, ——————- Obatruction of drain.—Cr:- 
minal Procedure Code, 1861, 2. 808.—The obstruction 
of a drain into which the sewage of complainant’s pre- 
miaes fell does not fall either under section 308 or 
$20 of the Code of Criminal Procedure, but is matter 
In RE TROYLAKNATH 
. &W.R., Cr., 58 
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8. UNDER CRIMINAL PROCEDURE CODES 
—contineed, 

54. Prevention of nuisance by 
public.— Criminal Procedure Code, 1861, s. 308.— 
Section 308 of the Criminal Procedure Code, 1861, 
does not apply where a private individual charges the 
public with committing a nuisance in the exercise of an 
admitted right. Bronaram Guoroors o. BorstUs- 
NATH BHooyan . ; ‘ 14 W. R., 177 


55. Order for protection of pub- 
lic health.— Power of Magistrate.— Criminal Proce- 
dure Code,1872, s.521.—A Magistrate’s powers, under 
section 521 Code of Criminal Procedure, are contined to 
the instances specifically mentioned in that section, 
which does not confer general powers upon a Magis- 
trate to pass any order he may consider neceasary for 
the protection of the public health. It is only from 
a thoroughfare or public place that under that section 
a Magistrate is at liberty todirect a nuisance to be 
removed. IN THE MATTSR OF THE PRTITION OF S00- 
zaut HosskIn : ‘ . 22 W. R,, Cr., 19 

PETAMBUR JUGI v. NASARUDDY 

5 W. R., Cr., 4 

56. Obstruction of thoroughfare- 
—Criminal Procedure Code, 1861, s. 808.—In the 
case of a complaint under section 308 of the Code of 
Criminal Procedure, for the removal of an obstruction 
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from a thoroughfare, a Magistrate should first inquire - 


if the road is a public one or not. If he finds in the 
affirmative, he has jurisdiction to proceed ; if in the 
negative, he should withhold his hand and abstain from 
carrying out the order for the removal of the obstruc- 
tion. IN THE MATTER OF THE PRTITION OF BRCHA- 
RAM BUUTTACHARJER . - 16 W.R., Cr., 67 


67. ——_______—_—_—_ Private road.— 
Criminal Procedure Code, 1861, #. 308.—Although a 
roud may be a private one, a Deputy Magistrate has 
jurisdiction to make an order under section 308, 
Code of Criminal Procedure, 1861, if it aypears that 
section 320 applies to it,—that is, if it is open to the 
use of a certain class of persons who use it a few 
days before the occurrence of the dispute, TARINEE 
CHURN SHau vo. BONOMALI NaG 

[19 W. R,, Cr., 38 


58. Order not to frequent pub- 
lie places.—Criminal Procedure Code (Act X of 
1882), s. 133.—A gencral order of the Magistrate 
directing the public not to frequent the roads and 
public places ina village between certain hours ia one 
made without jurisdiction under section 133, Act X 
of 1882. IN THE MATTER OF KomvuL Kristo Bonicx 

(12 C. L. R., 281 

59. —————_— Obstruction of public ways. 
—Dispate as to public right.—The powers aa 
in sections 133, 134, 135, 186, 187, of the Crimina 
Procedure Code, 1882, with regard to the obstruction of 
public ways, are not intended to be exercised where 
there is a 60nd fide diapute as to the existence of the 
public right. Where there is such a dispute, the Court 
should pass no order under those sections until the 
public right has been established by proper legal pro- 
ceedings, civil orcriminal. Basakuppin Bucran vr. 
Banar Aut A - - LB. 11 Cale, 8 
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2. UNDER CRIMINAL PROCEDURE CODES 
— continued. 


Obstruction of public ways— continued: 


Laut Mian vo. Nagrz KWALASHI 
(I. L. BR. 12 Calce., 606 


60. Criminal Proce” 
dure Code, #8. 183, 135.—Application for order to 
remove obstruction.—Dieputed tttle.—Jurtedrotion 
of Criminal Coert.—Whore an application is mado 
under section 183 of the Criminal Procedure Code, 
1882, calling on a person to removo an obstruction, 
and such person bord fide raises a quostion of title,— 
Held that the case then becomes one for a Civil Court. 
The section contemplates only an inquiry as to the 
existence or non-existence of the obstruction com- 
plained of, not an inquiry into disputed questions of 





titl, Askaz Mga o. Sapparn Mra 
(I. L. R., 12 Calc., 187 

LALL Miran o. Nazre KWaALasni 
(I. L. R., 123 Cale., 606 


61. ——_—__——. Order requiring abatement 
of nuisance in certain time.— Criminal Proce- 
dure Code, #8. 133, 137, 140.—A Sulivisional Magis-_ 
trate having made a conditional order, under section 
133 of the Code of Criminal Procedure, against a 
person to abate a nuisance or appear and show cause 
before a Second Class Magistrate why the order should 
not be enforced, the said person appeared as directed 
and the order was made absolute under section 187. 
The Second Class Magistrate then issued a notice and 
order under section 140, requiring the nuisance to be 
abated within a certain date. The District Magistrate 
having referred the case on the ground that the 
Second Cliss Magistrate had no jurisdiction to pass 
final orders in such cases,—— Held that the order waa 
not illegal. lw RE NARASIMITA 

(I. L. R., 9 Mad, 201 


62. Judicial proceeding.— Crimé- 
nal Procedure Code, 1861, ea. 808, 404.—An order 
made by a Magistrate under section 308 of Act XXV 
of 1861 was not a judicial proceeding within the 
meaning of section 404 of that Act. ASHBURNER 9, 
KEsHAV VALAD Taxkv Patit . 4 Bom,, A. C., 150 


Contra, CoLLecTOR OF HooGHULY »,. TARAKNATH 
MUKHOPADHYA 
7B.L. R.,449: 18 W. BR. 68 


Such an order is now by special cnactment made a 
judicial order. 


63. Procedure.— Rules in Criminal 
Code.— Criminal Procedure Code, 1861, e. 808.—~ 
Where a Magistrate has commenced prrceodings under 
section 3U8 of the Code of Criminal Procedure, ho is 
not at liberty to proceed otherwise than in eonforrait 
with the rules laid down in Chapter XX of the Coda. 
QUEEN v. PITTI SINGH. - 8SW.R.,, Cr., 87 


a : Opportunity to 
show cause.—Criminal Procedure Code (Act XXV 
of 1861), Ch. XX, ss. 808-315.—Order of Magis- 
trate.—A Magistrate does not act legally under that 
chapter, if he docs not first call on the person with 
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whose property he proposes to interfere to appear and 
show cause. COLLECTOR OF HooGHLy v. TARAK 


NatH MvuxkHOPApHYA 
(7B. L. R., 449: 16 W. B., 63 


See QUEEN v. Rat LAcHMrIpPaT SINGH 
(6 B.L. R., Ap. 81:14 W. R., Cr., 17 


and Iw ws Karipas BHATTAOHARJER 





(56 B.L.R., Ap., 82, note 
65. i ita to 
show cause.—Criminal Procedure Code (Act X of 


1852), #. 188.—Hrection of buildings.—Unconds- 
tional order.—Every order made under section 138 
of the Code of Criminal Procedure, Act X of 1882, 
must appoint atime within which, and a place where, 
the person to whom it is directed may appear before 
the Magistrato, and move to have the order set aside 
or modified. No unconditional order can be made 
under that section, Empress v. Brosoxant Roy 
CHOWDHEY . : . LL. R., 9 Calc., 687 


. Opportunity to 
show cause.—Criminal Procedure Code, 1872, ss. 
621, 625, 5628.—An order »y a Magistrate under sec- 
tion 621, Act X of 1872, for the removal of a nuisance, 
does not become absolute until an opportunity is given 
to the person affected by it to show cause why the 
order should not be carried into offect. No order can 
be made under section 628 of the Code unless there is 
imminent danger or fear of injury of a scrious kind to 
the public involved in the case: and where a Magis- 
trate who had made an order under section 621 subse- 
quently directed further inquiry to be made, it was 
held that he must be considered to have abandoned 
hia proceedings under section 628, and that he should 
have proceded under section 628 instead of fining 
the party charged under section 188 of the Penal 
Code. Quusx v. BrovenDRo LAL 

[21 W. R., Cr., 86 








67, Obstruction in 
public way.— Inquiry under &. 133, Criminal Proce- 
dure Code (Act X of 1882).—Previous orders when 
no bar to such inguiry.—An application was made 
under section 133 of the Criminal Procedure Code 
(Act X of 1882) for the removal of an obstruction in 
a public thoroughfare, but after a personal local 
inspection by the Magistrate and without any cvi- 
dence being taken, the parties were referred to a civil 
suit, and the order was refused, the Magistrate hold- 
ing that the way was not a public way. A civil suit 
was then filed, and during its pendency a second ap- 
plication was made under section 133 of Act X of 
1982, with a like object, which was refused on the 
ground that the civil suit was pending, and that there 
was no likelihood of a breach of the peace. The civil 
ayit resulted in the way being held to be a public 
sheroughfare. A third application was then made 
under section 183 to have the obatruction removed, 
but the Magistrate held that in face of the two pre- 
vious orders he could not interfere. Held that the 





| 
| 
! 
| 
| 


party to show cause.—Criminal Pro 


order of the Magistrate was wrong, upon the ground 
that he was bound to make euch inquiry, and as there 
never had been any inquiry into the matter, the first 
decision being no decision at all, but a mere dictum 
of the Magistrate upon a personal local investigation 
without hearing evidence, and thus not on judicial in- 
quiry, and the second decision being based merely upon 
the pendency of the civil suit and the previous im- 
proper order, and that neither of these orders operated 
therefore as a bar to the Magistrate inquiring into 
the matter of the present complaint, MakHaNn LALL 
Sana v. MAKHAN CHORA SAHA 

(LL. R., 12 Cale, 271 





68. Order calling on 
party to appear and show cause.—Criminal Proce- 
dure Code, 1861, 8. 308.—Removal of nuisance.— 
Filling up tank.—Held that a Magistrate cannot 
proceed to pass an order for the removal of a nui- 
sance, under section 308 of the Code of Criminal Pro- 
cedure, without calling on the party to show cause 
why the order should not be passed against him, and 
without hearing the objections, even if they are filed 
after the time fixed for their presentation, but before 
he takes up the case. A Magistrate’s power to fill up 
a tank is by section 808 limited to having it fenced 
in; but where the tank is proved to be injurious to 
the community he may under that section treat it as 
a public nuisance, and cause it to be filled up, QuEEN 
v. Bistoo CHURN CHUCKERBUTTY 

(10 W. R., Cr., 27 


68. Appearance of 
party to show cause-—Where a person to whom an 
order has been issued under section 521 of the Code 
of Criminal Procedure, appears to show cause against 
such order, the Magistrate is bound to take evidence 
under section 525 of the Code. IN THE MATTER OF 
Mouvun MANDAR.. ; . SCL.R., 431 


70. Appearance of 
party to show cause.— Criminal Procedure Code, 1861, 
ss. 808, 404.—~Thoroughfare.— Obstruction, Removal 
of.-— Powers of Magistrate.— Where, in a proceeding 
before a Magistrate under section 308 of the Code of 
Criminal Procedure, for the removal of an obstruction 
from a thoroughfare, or public place, the accused 
appears and shows cause, it is the duty of the Magis- 
trate to inquire whether there is a thoroughfare or 
public place, and whether there is an obstruction. 
If the Magistrate makes the inquiry upon evidence 
before him, he does not act without jurisdiction, or 
in excess of jurisdiction. The High Court cannot 
set aside his order except for an error in law, or an 
excess of jurisdiction. It is not a ground for inter- 
ference that the Magistrate has come to an erroneous 
decision upon the evidence. ANGELO v. CARGILL 

(9 B. L. B., 417: 18 W. B., Cr., 41 


4 ance of 
cedure Code (Act 
XIV of 1861), s. 308.—Order made without record- 
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NUISANCE —continued. 


2. UNDER CRIMINAL PROCEDURE CODES 
—continued. 


Procedure-—continued. 


ing evidence,—Where the Magistrate, on the report 
of the Civil Surgeon of the district, an order 
under section 808, Act XX V of 1861, that the defend- 
ante should appear and show cause why certain tan- 
neries should not be removed as being 8 nuisance and 
injurious to health, and after the defendants had 
shown cause, the Magistrate went himself to the 
place and thereupon made his former order absolute, 
the High Court, on an objection that the order was 
not legal, it having been made without recording 
legal evidence, refused to interfere. QUEEN vo. ALA 
BuxsH 

(7 B. i. R, 483, note: 12 W. R,, Cr,, 24 


72. —__—_—_—- Slaughter-house, Order pro- 
hibiting.— Criminal Procedure Code, 1861, s. 308. 
— Power of High Court to interfere with order.— 
When a Magistrate, under section 308, Criminal Pro- 
cedure Code, has ordered the suppression of a trade 
or occupation as a nuisance and injurious to the 
health of the community, the High Court will not 
interfere, unless they find either that there was no 
reasonable evidence before the Magistrate of the 
trade being injurious to the health and comfort of 
the community, or that the cause shown was such as 
ought to have satisfied the Magistrate that his order 
for suppressing the trade was not reasonable aud 
proper. The Court take the findings of fact by the 
Magistrate to be correct, unless they sco that there 
ia not on the record any evidence to warrant such 
findings. MuNnro1raL COMMISSIONERS FOR THE 
SuBukyS OF CaLCuTTA v. AMANAT ALI 

(7 B. L. B., 516 


73. Criminal Proce- 
dure Code, 1861, #. 308.—The conlition and the 
contuct of an old-established slaughter-house were 
proved to be, in fact, an offensive nuisance and 
dangerous to the health of the neighbours; but the 
evidence did not show it was in a worse condition 
than at any time since its establishment; the occu- 
piers, when summoned, refused to ask for a ju 
under section 310, Criminal Procedure Code. Held, 
the Magistrate was justified in suppressing the “ trade 
or occupation” under section $08. MuniciPan Com- 
MISSIONERS OF THE SUBURBS OF CALCUTTA vo. 
MAHOMED ALI 

71B.1L. B., 400: 16 W. R., Cr. 6 


74. —_—_—_——_____—_—_—-———"— Private slaugh- 
ter-house.— Criminal Procedure Code, 1872, s. 621.— 
Where a Deputy Magistrate had treated the slaugh- 
tering of cattle as a “ nuisance”’ under section 521 of 





the Criminal Procedure Code, and ordered its discon-* 


tinuance within a private enclosure belonging to some 
Mahomedans,— Held that, though the act complained 
of might be shocking to the prejudices of Hindus, 
it could not properly be regarded as a nuisance, and 
that, at any rate, the act being done in a private place 
and not on a thoroughfare, it could not be dealt with 
under section 621. MuzHum ALI vo. Guxpowugrs 
SaH00 ‘ : : 25 W. R., Cr., 72 
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NUISANCH—continned. 


2. UNDER CRIMINAL PROCEDURE CODES 
—continued. 


75, ———_———- Order to pull down house,— 
Criminal Procedure Code, 1861, #. 308.—Report of 
jurors.— Illegal order.— Obstruction to public way. 
—The Magistrate of a district issued an order, under 
section 308 of the Code of Criminal Procedure, calling 
upon the petitioner to remove a building, on the 
ground that it was unlawful obstruction upon a high 
road, A jury of five persons was appointed by the 
Magistrate’s successor, under scction 310, to report 
within fifteen days whether the order was reasonable 
and proper. The jurors, being without instruction, 
took different views as to the performance of their 
duties; but four of them visited the premises, and 
were unanimous in finding that the building com. 
plained of was not on the high road atall. Fivedays 
after receiving reports to this effect the Magist 

issued another order to the petitioner, requiring him 
to pull down his house within fifteen days, as the 
jurors had made no report within the time pre- 
scribed, The petitioner showed cause under section 
313, but without effect, and the order was repeated, 
The proceedings were ultimately forwarded to the 
Sessions Judge, whose successor in office returned 
them with the remark that nothing appeared to have 
been done contrary to the law for the removal of 
nuisances. Held that the potitioner had shown suffie 
cient cause to satisfy the Magistrate, under section | 
$13, that the order to pull down the house was not 
reasonable and proper. Rea. v. DatsukRAM Harte 
BHAI. . - 2 Bom., 407: Qnd Bd., 864 


76, Nuisance caused by tank,— 
Criminal Procedure Code, 1861, s, de aati Ook. 





tank.—The order of a Magistrate under section 
Code of Criminal Procedure, should be confined to a 
direction to remove the nuisance complained of. In 
the case of a tank, the Magistrate cannot order the 
proprictor to excavate it. The proprietor ought to 
have the discretion allowed him as to the mode in 
which he will remove the nuisance caused by the tank, 
If u Magistrate is compelled ts direct the excavation 
of the tank, the actual cost of excavation can alone be 
charged against the proprietor, at whose disposition 
the soil takon out in the course of excavation must 
be placed. Is THE MATTER OF PavL Doss 


(10 W. R., Cr., 51 


TT. Presumption asto place 
public thoroughfare.— Finding of jury.—Intere 
Serence of High Court.—The fact of a Magistrate 
taking action under section 521 of the Code of Cri. 
minal Procedure is primd facie sufficient to show that 
he considers the locus tn quo to be a thoroughfsre or 
public place, and if no objection is taken that it is not 
such, and the jury find that the order made under 
that section is reasonable and proper, the High Court, 
will not interfere, IN THE MATTER OF IuanNDI KHax 


(8 C. L. B., 390 


78. Functions of as 
atruction.—- Publie thoroughfare, — Pr 
Before a istrate can make an order under 
section 521 the Code of Criminal Procedure to 
remove an obstruction from a path alleged to be « 








heereer 
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Functions of jury—constinued. 


ablic thoroughfare, he must first, in a proceeding 
ld under section 532, have come to the conclusion 
that the path is open to the use of the public. The 
only functions which a jury appointed under sec- 
tion 523 can exercise, are to consider whether the 
order made by the Magistrate under section 521 is 
reasonable and proper, it being no part of their duty 
to determine the rights of parties in property. Held, 
therefore, that where a Magistrate, through a mis- 
taken view of the law, ordered the removal of an 
obstruction on a pathway under section 621, and had 
further submitted this order to the consideration of a 
jury appointed under section 528, before he had him- 
self come to a conclusion whether such pathway was 
@ public thoroughfare, the only course left open to him 
under such circumstances was to stay all proceedings 


_ initiated under section 521, and take action under 
‘section 6382, IN THE MATTER OF THE PETITION OF 


CuunpEeNnatH SEN 
(I.L. R., 5 Cale, 875: 6 C. L. B., 878 


79. Application for jury.—0Ob- 
ligation of Magistrate to appoint jury.—Criminal 
Procedure Code, 1872, s. §21.—When the person, on 
whom a notice has been issued under section 621, 
Code of Criminal Procedure, applies for a jury, the 
Magistrate is bound to appoint one, and cannot decide 
the matter by a local inquiry. IN THE MATTER OF 
Morsoor CuHunper Doss . 2C.L.R., 509 


80. Question referred to jury.— 

t of referring a question not for jury to decide, 

~—~ Held that the agreement of the accused to refer 
the matter toa jury, which had given the case against 
them, in no way deprived them of their legal rights, 
or affected tho fact that the question of the ex- 
sega of discontinuing the alleged nuisance, which 
been referred to tho jury, ought not to have 
been so referred. MuzHun ALI v. GUNDOWREE 
SaHoo ‘ ‘ . 26 W.R., Cr, 72 


81. Discontinuance of proceed- 
ings.—Criminal Procedure Code, 1872, s. 521.— 
Absence after enquiry of ground for proceeding 
Surther.—Whoen after inquiry a Magistrate finds that 
there is no sufficient cause for proceeding under sec- 
tion 621 of the Code of Criminal Procedure, he is 
co nt to let the matter drop. IN RE SHoNar 
Poramamick. SHONAL PORAMANICK 0. JoGENDEO 
SuHana . ° ‘ ° . 1O.L. BR. 486 


83. Withdrawal of case.—Code 
Oriminal Procedure (Act X of 1872), s. 521.— 
here a Magistrate, in a proceeding under section 
521 of the Code of Criminal Procedure, satisfies him- 
self that there is no necessity for proceeding further 
under that section, he is competent to let the matter 
dsop. In re Shonat Paramanick, 1 C. L. R., 486, 
followed. IN THE MATTER OF THR PETITION OF 
Issun Caunper Natu. Issun Caunpsr Nati ov. 

‘Kaur Cavern Nata 
{t. L. R., 8 Cale, 883: 11 C. L. R., 235 
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83, ——————— Procedure after decision by 
jury.—Criminal Procedure Code, 1872, sa. 628, 526. 
—Order of Magistrate after decision of jury.—A 
Magistrate who on the application of the party called 
on refers a matter as to whether a pathway is a 
thoroughfare or not for the consideration of a jury 
under section 523 of the Criminal Procedure Code, 
1872, is bound to make an order upon the report of 
the jury and in accordance with their decision as re- 
quired by section 526 of the Code. Nyan v. SHER 
ALI ‘ ‘ ‘ ‘ 22 W. R., Cr., 86 


8. PUBLIC NUISANCE UNDER PENAL CODE, 


———— Prescriptive right.—No 
length of enjoyment can legalise a public nuisance. 
MUNICIPAL COMMISSIONERS OF SUBURBS OF 
CaLCurTa v. MAHOMED ALI 

(7 BL. R., 490: 16 W. R., Cr., 6 


85. Unfenced well.— Penal Code, 
28. 290, 48.—Omission to fence a well on private 
ground within eight yards of a highway and open to 
it, is not ptinishable as a public nuisance, QUEEN 0. 


ANTHONY . : : I. L. R., 6 Mad., 280 


86. ————_——- Omission to keep ponies 
from straying.— Penal Code, e. 290.—The omission 
of a person to keep his ponies from straying is not a 
public nuisance punishable under section 290 of the 
Penal Code, JoyNatH MunpDUL v. JAMUL SHEIKH 

[6 W. R., Cr., 71 


87. Prostitute visiting dak- 
bungalow.— Penal Code, s, 290.—A prostitute by 
visiting a dak-bungalow at the request of a person 
staying there, but against whom there is no evidence 
of any impropriety of speech or gesture or act, or 
that she had occasioned annoyance to the public 
generally or to any persons who, in the exercise of 
their public right, were lodging in the bungalow, is 
not liable to be convicted under soction 290 of the 
Penal Code as having committed a public nuisance. 
QUEEN v. BEGUM , Z ‘ 2N. W., 349 


: Requisite proof.— Penal Code, 
8. 290.— Offence under special law.—In a case of 
public nuisance, under section 290 of the Penal Code, 
it must be proved that injury, danger, or annoyance 
has been caused, either in regard to the enjoyment of 
property or the exercise of a public right on the 
part of a portion of the community or of any parti- 
cular class of people. The fact that there is a special 
law to moet a particular offence (in this case, cattle 
trespass) does not prevent the punishment of the 
offenders under the Penal Code, if'an offence which 
could have been rightly punished under the Penal 
Code was established. OnooramM v. LaMEsson. 
WEBSTER v. KEENA . « OW.R, Cr, 70 


88. Penal Code, s. 
291.— Previous conviction and order to desist.—Be- 
fore a conviction can be had of committing a public 
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NUIBSANOH — continued. 


8. PUBLIC NUISANCE UNDER PENAL CODE 
—continued, 


Requisite proof—continued. 


nuisance under section 291 of the Penal Code there 
must be proof that there was a previous conviction 
of an offence and an injunction by a public servant to 
desist from continuing such nuisance. IN THE MAT- 
TRE OF MonEsH CuunDER . 20 W.R., Cr., 55 


90. Erection of shed for reli- 
gious ceremonies.— Penal Code, ss. 268, 290.— 
Annoyance to persons of other religion.—Certain 
Mahomedan inhabitants of a village erected, during 
the Muharram, a temporary shed on land forming 
part of the village sito and placed in the shed a reli- 
gious symbol. They were convicted by a Magistrate 
under section 290 of the Penal Code of committing a 
public nuisance, on the ground that their act was 
certain to cause annoyance to the Hindu inhabitants 
of the village whose temples were in the vicinity, and 
was, therefore, calculated to lead to a breach of the 

ublic peace. Held that the conviction was illegal. 

UTTUMIRA 0. QUEEN-EMPRESS 

(I. L. R., '7 Mad., 5890 


9l. Repeating or continuing 
public nuisance,—Penal Code, s. 291.—Injune- 
tion by public servant not to repeat or conttnue.— 
Criminal Procedure Code, 1882, es. 134, 143, 144, 
sch. V, form 20,—To support a conviction under sec- 
tion 291 of the Penal Code, there must be proof of an 
injunction to the accused individually against repeat- 
ing or continuing the same particular public nui- 
sance. It must be shown that the person convicted 
had on some previous occasion committed the parti- 
cular nuisance, had been enjoined not to repeat or 
continue it, and had repeated or continued it. The 
authority under which a Magistrate can order or 
enjoin a person against repeating or continuing a 
public nuisance is section 143 of the Criminal Proce- 
dure Code. It is the infringement of this order that 
is punishable under section 291 of the Penal Code, 
What is contemplated is an order addressed to a 
particular person. A Magistrate’s powers to deal with 
public nuisances are contained in Chapters X and XI 
of the Criminal Procedure Code. Chapter XI is 
only properly applicable to temporary orders in ur- 
gent cases. It is only in such cases that an order 
may be inade ex parte, and any exception is allowed to 
the gencral rule that it shall be directed to a particu- 
lar individual. In such emergent cases an order 
may, under section 144 of the Code, be directed to 
the public generally, when frequenting or visiting a 
particular place, to abstain from a certain act; but 
this provision does not apply to a proclamation 
directed not to the public generally frequenting or 
visiting s particular place, but to a portion of the. 
community. QuEEN-EmMPRESS 0. JOKHU 

{1 L. R., 8 AIL, 90 
NUNCUPATIVE WILL. 


See DECLARATORY Dacre, Suir roR—RR- 
vensiongrs . I, L. R,, 7 AIL, 163 
See DECLARATORY Deceert, Svir For— 

SUITS CONCERNING DOCUMENTS. 
(I. L. R., 1 AIL, 688 
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See Cases unpEr Hinpv Law—Winh= 
NunouratTivk WILt 


See Wi1L1-—NUNOUPATIVES WILLIS. 
e 


[3 W. RB. 68 


Oo 
OATH, 


See Witness—CIvit Casrs—Swaarine, 
&c., oF WITNESSES. 

(1 Mad., 00, note 

2 Mad, 246 


See WitTwEss—CRIMINAL Casss—SWRAR: 
ING, &C., OF WITNESSES. 
[18 W. B,, Cr. 17 


Administration of, by arbitratora, 


See APPELLATE CoURT—OBIECTION TAKER 
FOR FIRST TIME ON APPRaL—SpProlah 
Cases—Awakp. I. L. R., 1 All, 586 


See ARRITRATION—AWARDS—VALIDITY OF 
AWARDS AND UROUND FOR SETTING 
THEM ASIDE . 1,L.R.,] All, 885 


Agreement to take— 


See COMPROMISE—COMPROMI8E OF SUITS 
UNDER CIVIL PROCEDUB Cops. 

4 Mad, 422 

4 Mad. Ap. 8 


1. Power to administer oath.— 
Act X of 1861.—Mad, Regs. L1I of 1803, 4. 6, and 
1 I of 1816, #, 27,—Since tho repeal of section 27 of 
Madras Regulation VI of 1816, and section 6 of 
Madras Regulation IT] of 1802 by Act X of 1861, 
the Court has no longer the power of settling cases 
by “oath.” ANONYMOUS . . 4 Mad, Ap., 8 


2. Non-judicial proe 
ceeding.—Charge of giving false evidence sein & 
non-judicial proceeding, the object of which is to 
discover the writer of a scandalous petition, it is not 
competent for the Magistrate conducting the pro- 
eveding to administer an oath. The High Court 
reversed a conviction for giving false evidence where 
an oath was adininistered under the above circum. 
stances. Rea. v. Jipnal Vasa . ll Bom, 11 


OATHS ACT (IV OF 1872). 


Omission to take oath or taking ¢€ 
irregularly.—Under Act VI of 1872, section 5, the 
omission to take any oath, or any irregularity in the 
form in which it is administered does not invalidate 
the proceedings, QUEEN v. TaRINEE CHURN Bosn 
(21 W. B., Cr, 3] 


CX OF 1878), ss. 8-12. 
See APPEAL—ARBITRATION, 


(I. L. B., 4 All, 283 


See ARBITRATION—REVOCATION OF, OB 
WITHDRAWAL FROM, ARBITRATION. 


L. R., 4 All, 302 
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" ‘OATHS ACT (X OF 1873)—vontinxed. 


s. 9. 


See Rus JuDICATA—ADIUDICATIONS. 
(1.4. R., 5 Mad., 259 





8. il. 


See Res JUDICATA—ADIUDICATIONS, 
(I. L. R., 5 Mad, 259 


L Agreement to be bound by 
oath.—Judgment on such agreement.—Mad. Reg. 
IIT of 1806, #. 6.—The mere agreement of one 
of the ies to a judicial proceeding to be 
bound by the oath of the other is in itself no ad- 
justment of the suit. If the matter stated in the 
agreement is sufficient as the grounds of a decision, 
a judgment may be passed, for then it would be 
conclusive evidence under the Oaths Act. The 
difference between Regulation III of 1802, section 
6, and the Indian Oaths Act, 1873, section 11, dis- 
cussed. Vasupiva SHANBOG v. NARAINA PAL 

(LL. R., 2 Mad, 356 


_ and s, 8.—Defendant exa- 
mined in usual form.—Section 11 of the Oaths Act 
G of 1873) is not applicable to the evidence of a 

efendant who has been examined under the usual 
form of oath, and not under any oath or form of 
affirmation under section 8. Sreremunt Ram 
TorabDaR vw. Ram Kisugn Sen . 22 W.R., 387 


8.12,.— Refusal to take the oath.— Pre- 
sumption.—Where the lower Appellate Court, at the 
instance of the defendant, called upon the plaintiff 
to swear on the Koran that the defendant’s case was 
false, which the plaintiff refused to do,—Held that 
the lower Appellate Court was justified in raising 
& presumption, from the plaintiff’s refusal, that his 
case was falec, the Court having power to act as 
it did under tho provisions of Act X of 1878. IssENn 














 Mwan o. Karazam CounpErR Naw 


(2 C0. L. R., 476 


8. 13. 


See ARBITRATION—AWARDS—V ALIDITY OF 
AWARDS AND GROUNDS FOR SETTING 
THEM ASIDE . LL.B, 1 AlL, 585 


ne Omission to take evidence on 
oath or affirmation.—The word “omission ”’ in sec- 
tion 18 of Act X of 1873 includes any omission, 
and is not limited to accidental or negligent omis- 
sions. JACKSON, J., dissented. QuEBN 0, SEWws 
Broeta 
(14 BL. BR. F. B, 204: 23 W. R., Cr., 12 


Omission to take evidence 
on oath or affirmation.—Section 13 of Act X of 
1873 does not render the evidence of a child of nine 
of age inadmissible, if the evidence has been 
advisedly, and not by an omission, recorded without 
oath ora firmation. QUEEN e. ANUNTO CHUCK- 











UTTY . 
(14 B. L. R., 205, note: 22 W. R., Cr, 1 





Competent witness.—The 


8 
aooused was charged with throwing 3B. and C, down 
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OATHS ACT (X OF 1873)—continued. 


awell. She was charged with the murder of B. under 
section 802 of the Penal Code, and on that charge 
she was tried and acquitted. Thereupon the Joint 
Magistrate, without holding any further preliminary 
inquiry, committed her on a charge under section 
307, of attempting to murder C. The only eye- 
witness of the offence, according to the Sessions 
Judge, was a child, and as she did not understand the 
nature of an oath or solemn affirmation, her evidence 
was taken on simple affirmation. The jury found 
the prisoner guilty and she was scntenced to ten 
years’ transportation. Held that the omission to 
administer either an oath or solemn affirmation, 
although knowingly made, did not render the child’s 
evidence inadmissible. QUEEN v. IrwaRYA 

(14 BL. R., 54: 22 W.R., Cr., 14 


4, ——__—_—__—_—_—_ Omission to swear jury in 
sessions case.—Quare,—If the jury in a sessions case 
are not sworn, whether the omission is one which 
would be covered by section 13 of the Oaths Act, 
1878. QuEEN v. RaMBODOY CHUCKERBUTTY 

OW. R., Cr, 19 


OBJECTION TAKEN FOR FIRST TIME 
ON APPBAL. 


See CASES UNDER APPELLATE CouRT— 
OBJECTION TAKEN FOR FIRST TIME ON 
APPEAL. 


See CASES UNDER JURISDIOTION—QUES- 
TION OF JURISDICTION, 


See Cases UNDER Privy CounorL, PRao- 
TICE OF—PRACTICE AS TO OBJECTIONS, 


OBJECTIONS— 


See CASES UNDER APPEAL—OBJECTIONS 
BY HRESPONDENTS. 


See Cases UNDER REMAND—OBDJECTIONS 
To FINDINGS ON REMAND. 


OBJECTIONS TO REPORT OF COMMIS- 
SIONERS FOR TAKING ACCOUNTS, 
MEMO, OF-— 


See Practice—Civin Casxs—Comuis- 
BSIONEBR FOR TAKING ACCOUNTS. 
LL. R., 1 Bom., 158 


OBSCENE PUBLICATION. 


————— Penal Code, «. 293.— Destruction of 
book by order of Criminal Court.—Act X of 1872 
(Criminal Procedure Code), s.418.—A book may be 
obscene, within the meaning of the Penal Code, 
although it contains but a single obscene passage, 
The defence to a charge of selling and distributing 
certain obscene books was that they were sold and 
distributed in good faith in prosecution of a reli- 
gious controversy. Held that the excessive obscenity 
of such books took away the protection which their 
controversial nature might otherwise have afforded 
them. Also that the intention of the seller and dis- 
tributor must be gathered from the character of the 
matter contained in such books. As he had chosen 
to sell and distribute what was obscene, it must be 
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OBSCENE PUBLICATION— continued. 


presumed that he intended the natural consequences 
of his act, namely, corruption of the minds and pre- 
judice of the morals of the public. It was not suffi- 
cient for him to say that his intentions were good. 
It was his public act that must be the test of his in- 
tentions ; and having done an unlawful act, it was no 
answer to say that he thought it lawful. Queen v, 
Hicklin, L. R., 8 Q. B., 360; and Steele v, Brannan, 
L. R.,7 C. P., 261, followed. At the conclusion of 
the trial of a person for the sale and distribution of 
obscene books, the Court trying him ordered the de- 
struction of certain copies of such books, voluntarily 
surrendered by him, under section 418 of the Crimi- 
nal Procedure Code, Held that such Court was not 
empowered by that section to make such an order. 
Empress OF INDIA v. INDARMAN 

(I. L. R., 3 All, 887 


OBSTRUCTING NAVIGATION. 


Beng. Act V of 1864.—To render a 
person liable to punishment under section 16, Bengal 
Act V of 1864, for obstructing the line of navigation 
of a Government canal, it must be shown that he wil- 
fully obstructed the navigation. QUEEN v. Kanit 
Mansi ‘ ‘ ‘ 2B.L. R., A. C., 28 


8S. C. QugEN vo. Kanin . 1l W. R., Cr., 18 


OBSTRUCTING PUBLIC WAY. 


See CaSE8 UNDER JURISDICTION OF CIVIL 
Court—PusLtic Ways, OBSTRUCTION 
Oor— 

See Mapras Potice Act, 1859, s. 48. 

(I. L. R., 4 Mad., 235 


See PENAL CopE, 8. 283. 
(Ll. L. R., 4 Mad., 235 


See Cases UNDER Ricut oF Svurt—On- 
STRUCTION TO PUBLIC HiGHWay., 


OBSTRUCTING ROAD. 


See Cask8 UNDER JURISDICTION OF CIVIL 
Covurt—PuBLIGO Ways, OBSTRUCTION 
Oor— 

See Possesston, ORDER OF CRIMINAL 
Court as TO— . 2B.L.R., Ap. 9 

[5 B.L. R., Ap., 68 


Bee CASES UNDER RiGuT or Svuit—Os- 
STEUCTION TO PuBLIC HIGHWAY, 


OBSTRUCTION, REMOVAL OF— 
See CASES UNDER NUISANCE. 


OBSTRUCTION TO FLOW OF WATER. 
See Insgoncrion—Srecian Casrs—Os- 





STRUCTION TO Ricuts oF Propgrry. - 


(9 B. L. R., 328 

I. L. B., 10 Bom., 380 

See Liurratiox Act, 1877, 8. 26 (1871) 

8. 27) . LuiB., 1 Mad, 335 

See CASES UNDER PrxscrIprion—Easz- 
MENTS—RIGHTS OF WATER. 

See CASES UNDER RIGHT TO USB OF 

W ats. 


DIGEST OF CASES. 
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OCCUPANCY. 
See Riaut o Occuraxcy. 
OCCUPANT, 
See LAND REVENUE. 
(I. L. B., 2 Bom., 70 


OCCUPIBRS AND OWNDRS, FINE 
IMPOSED ON— 


See Benaat Mumniorpar Act, 1864, s. 67. 
SBL % 


L. R., A 
8 FR Or, aa 87 
‘WwW. R., Or, 


OFFENCE AGAINST PUBLIC JUSTIOR, 
See Cases UNDBR CONTEMPT OF CoURT. 


See CasES UNDER CRIMINAL PROORDURE 
Cop, 1882, 8. 476 (1872, 8. 471). 


Bee CASES UNDER CRIMINAL PROCEDURE 
Cops, 1882, s. 487 (1872, s. 478). 


OFFENCE COMMITTED BEFORE 
PENAL CODH CAME INTO OFHR- 


1 ————  Murder.— Beng. Reg. IV of 
1797.—Act XVII of 1862.—General Clauses Con-~ 
solidation Act (I of 1868), 8. 6.—Repeal of statute, 
Effect of. — Right of defence to High Court.—Up to 
the lst January 1862, a person committing the 
offence of murder was liable to trial and punishment 
under the Regulations. By. Act XVII of 1862 the 
Regulations prescribing punishments for offences 
were repealed “except as to any offence committed 
before the 1st January 1862.” By the same Act it was 
declared that no person who should claim the same 
should be deprived of any right of appeal or refer- 
ence which he would have enjoyed under such Regu- 
lations, By section 6 of Act 1 of 1868, the repeal of 
an Act does not affect anything done, or any offence 
committed, or any fine or penalty incurred before the 
repealing Act shall have come into operation. Under 
the provisions of this section the repeal of Act XVII 
of 1862 by Act VIII of 1868 and Act X of 1872 did 
not, in respect of offences committed before tho let 
January 1862, affect the penalties prescribed by such 
Regulations, nor were any of the Regulations pre- 
scribing punishinents for offences, which were in 
force before the passing of Act XVII vf 1862, ree 
pealed in respect of offences committed before the 
[st January 1862, prior to the passing of Act I of 
1868. Held accordingly, where a person committed 
murder in the year 1855, that such person was 
punishable under the Regulations, Zfeld, also, that 
inasmuch as such right as the right of reforence 
given by section 3 of Regulation 1V of 1797 accrues 
on conviction, and therefore in the present case had 
not accrued before Act XVII of 1862 was repealed, 
it is doubtful whether a person convicted of murder 
committed before the lst January 1862 has such 
right. Empuxes ov Inpia v. MULUA 

[L L. B., 1 All, 500 


2. Beng. Reg. IV of 
1797.—Act XVII of 1862.— General Clauses Con- 
solidatiun Act (I of 1868), 8. 6.—Hepeal of statute, 
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t 
CH COMMITTED  BEFrORES 
PENAL CODE CAMB INTO OPHER- 
ATION —continned. 


ot of. —The prisoner was found guilty and sen- 
tenced under Regulation IV of 1797 to transportation 
for life, for a murder committed in 1861, before the 
Penal Code came into operation, and the case was sent 
to the High Court to confirm the sentence. Re- 
gulation IV of 1797 was repealed by Act X VII of 1862, 
and that Act was wholly repealed by Acts VIII of 1868 
and X of 1872. Held, on reference to a Full Bench, 
that the conviction was illegal, section 6 of Act I of 
1868, which provides that the repeal of any Act or 
Regulation shall not affect any offence committed 
before the repealing Act shall have come into opera- 
tion, not being applicable, Empress v, Dinsour 
Misses : - . LLR., 2 Calc, 225 





3. Perjury or forgery.—Act I of 
£848,— Sanction in case of perjury or forgery.—A 
case of perjury or forgery alleged to have been com- 

nitted in a case before a Civil Court before January 
wt, 1862, can be dealt with only under the old Pro- 
cedure Law (Act I of 1848), according to which the 
eanction of the Court before which the offence was 
tileged to have been committed was necessary before 
eriininal proceedings can be instituted. IN RE 

RaDBAJEZEBUN MoosTaPrs 
{6 W. R., Cr., 8: 1 Ind, Jur., N, 8., 97 





4. - Forgery.—Procedure in case of 
Sergery.—iIn o case of filing a foryed vakslutnamah 
in a Civil Court before January lst, 1862, the prose- 
eution can only proceed in the ordinary way, 7.e., by 
way of commitment by a Magistrate on the com- 

laint of the party aggrieved. QurEN v. ENAYET 

OSSRIN ‘ : : . 6BW.R., Cr., 43 


5. Mortgage of property pre- 
viously mortgaged.—-Bom. Reg. XIV of 1827,— 
Ratigious Law of Hindus.—Regulation XIV of 
1627 (Bombay), suction 1, clause 1, article 7, and 
the Religious Law of the Hindus, are not applicable 
to the case of a party charged with mortgaging his 
house a second time previously to redeeming the 
#ame from a prior mortgagec. Rea. v. ANNAJI 
VanaD GOVINDRAM » «  « 2 Bom, 98 





OFFENCH COMMITTED DURING JU- 
DIOIAL PROCHEDING. 


See CriminaL ProcepurEe Cops, 1882, 
88, 480-482 (1873, ss. 435 AND 436). 
[18 B.L. R., Ap. 40: 22 W. R., Cr., 10 


OFFHNCH CO IN CON- 
THMPT OF COURT. 
See Cases uxnper Contempt oF Covet. 


Los See Cases UNDER CRIMINAL PROCEDURE 
: Cops, 1882, 8. 476 (1872, 8. 471). 


See Casus uNDsn CrImInNAL PROCEDURES 
Copa, 1882, g. 457 (1872, 8. 473). 


DIGEST OF OASES. 
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OFFENCE COMMITTED ON THE HIGH 
SHAS— 


Ses JURISDICTION oF Crimivat CovustTt— 
GENERAL JURISDICTION, 
(8 Bom., Cr,, 68 
LL, R., 6 Mad, 


L — Punishment. — Procedure. — 
European British subject.—7 Will, IV., and 1 Vict., 
c, 85, 8. 2.—14 and 15 Viet., oc. 19, 8. §5.—Jurisdio- 
tion.—Act XIII of 1885.—In prosecuting a British 
subject for an offence committed on board a British 
ship upon the high seas,— Held (1) (dubitante Puxan, 
J.) that he must be charged with an offence under 
English law; (2) that the punishment must be 
according to English law; (8) that the trial must be 
according to the procedure of the local Court. There- 
fore, where a British subject was charged before tho 
High Court with having committed an offence under 
7 William IV., and 1 Victoria, Cap. 85, section 2, on 
board a British ship, upon the high seas, within tho 
admiralty jurisdiction of the Court, and found guilty 
of an offence under 14 and 15 Victoria, Cap. 19, sec- 
tion 5,—Held that the conviction was good, and that 
the prisoner would be rightly punished with rigorous 
imprisonment, which is defined by section 63 of the 
Penal Code to be equivalent to imprisonment with 
hard labour, and that the trial had beon rightly pro- 
ceeded with under Act XIII of 1865. QueEEN v0. 
THOMPSON : A . LBL. RB, O. Cr, 1 


2. Law applicable.— Statute 30 
and 31 Vict., c. 124, s. 11.—Procedure.— Power of 
Legislature.—The substantive law applicable to a 
British-born subject tried in the High Court of Judi- 
cature at Bombay for destroying a British ship on the 
high scas, at a distance of more than three miles 
from the shores of British India, is the English law, 
and not the Penal Code, notwithstanding the provi- 
sions of Statute 30 and 31 Victoria, Cap. 124, section 
11. ‘The same substantive law is applicable to prison- 
ers who conspire together in Bombay to destroy such 
ship on the high seas, and such ship is so destroyed in 
consequence. The procedure applicable in such cases 
is the ordinary criminal procedure of the High Court. 
The question whether the Indian Legislature has 
power to legislate with reference to offences com- 
mitted on the high seas considered. There is not any 
Act of the Indian Legislature now in force which pro- 
vides for the offence of destroying a ship, when 
committed at a greater distance than three miles 
from the coast, or for the abetinent in British India 
of such an offence 80 committed. Ra. v. ELM- 
STONE . j ‘ : . 7 Bom., Cr., 89 


3. Jurisdiction of 
Criminal Courts.— Power to legislate for high seas. 
—Statutes 12 and 13 Vict.,c. 96, and 23 and 24 Vict., 
ec. 88.—An offence committed on the high seas, but 
within three miles from the coast of British India, 
as being committed within the territorial Inmite of 
British India, is punishable under the provisions of 
the Penal Code. The ordinary Criminal Courts of the 
country have jurisdiction over such offences by virtue 
of the Statute 12 and 13 Victoria, Cap. 96, sections 2 
and 3, extended to India by Statute 23 and 24 Victoria, 
Cup. 88. Semble,—The Governor General of India in 
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: CB COMMITTED ON THE HIGH 

SEAS.—Law applicable—continued, 
Council has no power to legislate for offences com- 
mitted on the high seag outside the territorial limits 
of British India, though he has power to legislate in 
respect of offences comiuitted on the high seas within 
three miles of its coasts. Meaning and effect of Sta- 
tute 12 and 13 Victoria, Cap. 69, sections 2 and 3, 
considered. Queen v. Thompson, 1 B. L. R., O. Cr, 

id, commented on. Rea. o. KastyA Rama 
{8 Bom., Cr., 63 


OFFENCE COMMITTED UNDBR 
THRBAT. 


——————— Penal Code, 2. 94.—Proof requisite. 
—To obtain the benefit of the exception allowed by 
section 94 of the Penal Code, it must be shown that 
the prisoners were compelled to set as they did froin 
apprehension that instant death would be the conse- 
quence of a refusul, QUEEN v. SONOO 

(10 W. BR,, Cr., 48 


OFFENCE RELATING TO DOCU- 
MENTS. 


See Cassks UNDaE Fartse EvipENnor— 
FABRICATING FaLtskE EvipENCB. 


See CASES UNDER FORGERY. 


1, ——__—__—— Penal Code, s. 477.— Destruc- 
tion of pottakh.—The tearing up of a pottah is de- 
struction of valuable security within the meaning of 
section 477 of the Penal Code. QukkN v, NITTAR 
MUNDLE. : “ é - 3 W. R., Cr., 38 


2. Valuable security. 
—Unstamped and inadmissible document,—The 
fact that a document has not been stamped, and is 
not therefore receivable in evidence, does not pre- 
vent its being a “valuable sceurity’’? within the 
meaning of section 477 of the Penal Code. ANnony- 
MOUS). ‘ : ; . T Mad., Ap., 26 


OFFENCE, SPECIFICATION OF— 


See WARRANT OF ARREST—CRHIMINAL 
CASES 6B.L. R., Ap., 129 


OFFER MADE WITHOUT PREJU- 
DICE. 
See WRITTEN STATEMENT. 
(12 B. L. R., Ap., 19 


To SUIT TO ESTABLISH RIGHT 





See CASES UNDER JURISDICTION OF CIVIL 
Covurt—Orrices, Rigut to— 


See Cases UNDER KIGHT op 
OFFICE OB EMOLUMENT. 


OFFICER ACTING IN TWO CAPACI- 
TIES. 
See COLLECTOR . - W.B., Cr., 18 


See MacistratTs, Dury or— 
(6 B. L. R., Ap., 89 
SB. L. RB., 422 
24 W.R., Cr. 1 


SviTr— 


* 
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OFFIOHR APPOINTED TO CONDUCT | 
APPRAL, 


See APPRAL IN CRIMINAL Casus—A0- 


QUITTALS, APPEALS FROM—~— 
(LL. Bi, @ Cale,, 378 


OFFICER OF COURT HAVING PER- 
SONAL INTEREST IN SUIT ON BE. 
HALF OF INFANTS. 


See SuPREME CouRT, MADRAS. 
S Moore’s I, A., 880 ° 


OFFICHR OF GOVERNMENT. 
See CottEctor . 1. L, R., 1 Bom, SiS 


OFFICER OF SHA CUSTOMS, LIABI- 
LITY OF, FOR ACT DONE WITH- 
OUT JURISDICTION. 


See Junispicrion oF Civin Court 
REVENUE I. L. K., 1 Mad, 89 


OFFICBER, LIABILITY OF-— 


———_——— Protection of officera acting bond fide, 
—TIllegal collection of revenne.—Action of trea- 
pass.—\f » party bond fide, and not absurdly, be- 
lieves that he is acting in pursuance of a statute, he 
is entitled to the special protection which the Legis- 


lature inteuded for him, although he has done an 


SPOONER v. JUDDOW 
[& Moore's I, A,, 358 
OFFICIAL ASSIGNER. 
-- Commission to— 
See INSOLVENT Act, 8. 19. 
I. L. R., 8 Mad., 70 
. ls, R., 18 Oalc., 66 
HBlection by— 
See INsoLVENCY—SALRS FOR ARREARS 
OF Rent. . LOU. R., 1 Mad, 59 
Liability of— 


Costs—SPECIAL CASKES-—OFFIOIAL 
L. R., 7 Bom., 484 


iNegal act. 





See 
ABSIGNEH 





Priority of— 


See CASKS UNDER INSOLVENCY—~—CLAIMS 
OF ATTACHING CREVITURBS AND O*#?I-o 
CIAL ASBIGNEK. 


See InsoLvxent Act, 8. 7. 
(6 B. L. R., 808 
Validity of sale as against— 
See INSOLVENCY—S41LES YOR ARREARS OP 
Rent. . LUu.k..l 
OFFICIAL ‘LETTERS. 
See EVipENOK—CHIMINAL CasEs—LeEt. 
TERS , A . TBL.R., 83 
OFFICIAL TRUSTEE. 


——_—-— Public afficer, — Civil Procedure 
Code, 1877, @. 2, and a, 424.—Notive of suit—The 
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Official Trustee is a “ public officer” within the defi- 
nition given in section 2 of the Civil Procedure Code. 
The cases in which a public officer is entitled to 
notice of suit ander section 424 of the Code, are 
those in which he is sued for damages for some 
wrong inadvertently committed by him in the dis- 
charge of his official duties, and the object of giving 
notice is, that if a public body or officer entrusted 
with powers happens to commit an inadvertence, 
irregularity, or wrong, before any one has a right to 
require payment in respect of that wrong, he shall 
have an opportunity of setting himself right, making 
amends, restoring what he has taken, or paying for 
the damages he has done. The Official Trustee, 
therefore, is not entitled to notice of suit, when the 
question to be decided relates to the rights of the 
cestuie que trustent in respect of the trust-fund, and 
not to a wrong committed by him. SHAHUNSHAH 
Becum v. Feraussox . 1 L. R., 7 Calc., 4990 


. OFFICIAL TRUSTHH’S AOT, XIX OF 


See Limitation Aot, 1877, anv. 18 (1859, 

8. 1, ou. 6). ‘ . Marsh., 5738 
(12 Moore’s I. A., 405 
B. I. R., Sup. Vol, 6338 


OMISSION TO CONSIDER SFFECT 
OF DOCUMENTARY EVIDENCE. 


See RumaNvp—Garounnd For REMAND. 
[1 Ind. J ur, N . 8., 35 


See Rsvizw—GRouND For Revirw. 
[1. L. R., 1 Mad., 306 


OMISSION TO DECIDH ISSUE. 


See Casks UNDER REMAND—GROUND FOR 
RaMAND. 
See REViIswW—GREOUND FOR REVIEW. 
[8 BL. BR, A. C., 346 
16 W. R., 184, 160 
LL. R., 5 All., 14 
I. L. R., 2 Mad., 58 


OMISSION TO EXAMINE WITNESS. 


See Revinw—GRound FoR Review. 
W. RB, 129 


OMISSION TO GIVE INFORMATION 
OF OFFENCE. 
See CasBS UNDER CRIMINAL PROCEDURE 
Conk, 1882, 8. 45 (1872, 8. 90). 


See CASES UNDER INFORMATION OF 
CoMMISSION OF OFFBNCE. 

ONUS PROBANDI. Col. 

* 1. AccounT : Z ‘ . 4125 

3. Account Booxs, ENTRIES IN— - 4126 

.- 3 AGENT , 7 r ; ‘ . 4136 

- * @ ARBITRATION .° y a . 4137 

6. ATTACHMENT In ExzcurioN . 4127 


6. Bounpary . ‘ 


DIGEST OF CASES. 
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ONUS PROBANDI—contiaued. Col, 
7. Cuaim to ATTacHED PROPERTY . 4180 
8. ConTRacT ‘ ‘ 7 ‘ » 4138 
9. ConrRiIBUTION ‘ ‘ ° - 4188 
10. Custom ‘. : ‘i e - 4188 
11. DamaGes ° é ‘ ; . 4184 
12. DEBTOR 4ND CREDITOR , . . 4186 
18. DECLARATION OF TITLE . ‘ - 4136 


14, DecREES AND DgEps, SUITS TO SET 
ASIDE— e e e ° e 4136 
15. DocUMENTS RELATING TO LOANS, 
EXECUTION OF AND CONSIDERATION 
For, AND Casgs or MONEY Lent . 4141 


16. EASEMENTS . ‘ ‘ ; - 4146 
17, EJEOTMENT , ° ° : . 4146 - 
18. ENHANCEMENT OF RENT , ° « 4147 
19. GENEALOGIOAL DgscENT , ° . 4152 
20. Hinpv Law . ‘ ° . - 4153 
a) ADOPTION . . , . 4158 
5 ALIENATIOKR . ° as - 4158 
c) MAINTENANOB . ° ° e 4160 
d) StRIpHaN ° ° ° « 4160 
21. Hussanp AND WIFs * ° » 4160 
22. INTERVENORE . ‘ : ° . 4162 
28. LANDLORD AND TENANT , . . 4164 
24. LEGITIMACY . ‘ ‘ ‘ . 4172 
25. LIMITATION AND ADVEESB PossEs- 
BION . . ; J ; . 4178 
26. Mrsnr Prorirs ° s ‘ . 4186 
27. MINORITY ‘ ‘ ° ° . 4185 
28. MuRTGAGE ; P ° ° - 4186 
29. Norice , ° ; ° ° . 4189 
80. Partir10n - : . ° - 4190 
81. Posszssion AND Proor or Titte . 4191 


82. PRE-EMPTION . . j 5 e 4201 
83. RECOGNISANCE TO KEEP PRACR . 4202 
84. RELINQUISHMENT OF PORTION OF 


CLAIM . ‘ ‘ : ‘ - 4202 
85. ResuMPTION AND ASSRSSMENT » 4202 
36. SALE or Goops ; 5 j - 4211 
87. SALE FOR ARREARS OF REVENUB ., 4211 
88. SALE FOR AREBARS OF KENT , . 4212 
89. SALE IN EXECUTION OF DECREE « 4212 
40. SERVICE oF SUMMONS 5 ° . 4214 
41. Trust, REVOOATION OF— ° - 4214 
42, VaLuaTION oF SuIT ‘ ° . 4214 
43. WITNESS . ‘ ‘ ; » 4214 
44. WRONGFUL CONVERSION , ° . 4214 
45. MISCELLANEOUS Cases ., ‘ » 4216 


See Cases UNDER BenaMI TRANSACTION 
—ONUS OF PROOF, 


See Bint oF Lavine . 18 B. L. R., 304 

[Ll L. B., 5 Bom., 318 
See Cuampgrry .18 B, L. R., 516, note 
See DEKKAN AGRICULTURISTS’ RELIEF 


Aot, 1879, ss. 12 & 16. 
(i. L. R., 9 Bam., 520 
See Escouzar . LBLR., P. 0,44 
See EvipENcB—CIvit CaAss8—SECONDARY 
Kvipsxczu—Lost oR DESTROYED Docv- 


MENTS . . LL.R.7 All, 738 
(I, L. B., 3 AlL, 876 
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ONUS PROBANDI—conéinued. 


See EVIDEBNCE—CIVIL CasEs—MISCEL- 
LANEOUS DocUMENTS—WAJIB-UL-URZ. 
LL. R., 3 All, 876 

See EVIDENCE Act, 8, 105. 
[I. L. R., 4 Cala, 124 


See Casks UNDER HINDU Law—JoIntT 
FaMILY—PRESUMPTION AND QONUS OF 
Proor as To Joint Fami ty. 


See INSOLVENCY—INSOLVRNT DEBTORS 
UNDER CIVIL ProceptrE Copr. 
[I. L. R., 4 Calc., 888 


See INSOLVENCY—VOLUNTARY CONVEY- 
ANCES. ; - 10 Bom., 327 


See LANDLORD AND TENANT—DAMAGE 
TO PREMISES LET) 6, 6 B.L. R., 401 


See LANDLORD AND TRENANT—PAYMENT 
OF Runt—-NON-PAYMENT. 

[I. L. R., 4 Cale., 314 

I. L. R., 9 Bom., 419 

LL. R., 3 Mad., 118 

5 Bom., A. C., 85 

See ‘Limitation Act, 1877, art. 127 

(1859, 8.1, ch. 13) . 123 B. L. R., 219 

[4 Mad., 354 

3 Agra, 133 

15 W. R., 400 

3 W. R., 178 

6 W. R., 170 

23 W. R., 3381 


See Limitation Act, 1877, arr. 136, 
(I. L. R., 11 Cale., 680 


See Limitation Act, 1877, art. 144 
(1899, 8. 1, OL. 12)—AbDvERSR Posses- 


S1UN - 2B.L.R., P.C., 111 

(6 B.L. BR. Ap, 151 

See CASES UNDER MALiciovts Pxrosxco- 
TION, 

See CASES UNDER PARDANASHIN Wo.- 
MEN. 


* See Penat Cops, 8. 498. 
(8B. L. R., Ap. 68 


See VENDOR AND PurCHASER—NOoOTICR. 
LL. R., 4 Calc., 897 


1, ACCOUNT. 


1, ——_—-——. Balance of account.—Suit for 
sum due on balance of account.—Where a plaintiff 
sucs for a specific sum of money due on a balance of 
account, it is for him to start his case and show what 
sum is due on the account; and until he has done so 
the defendant need not be called upon to rebut him. 
Rotttn CuHanb Bysacx ov. BocHa Bisex 


(12 W. R., 529 


2. Sutt founded on 
statement of account.—Where a claim was founded 
upon a distinct statement of an account signed by 
the defendant, in which he acknowledged a partica- 
lar sum to be due to the plaintiff, —He/d that it was 
for defendant to produce evidence to rebut the priiud 


lI 
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ONUS PROBANDI—continued, 
1. ACCOU NT —conétnued, 
Balance of account —continued. 


facie cause made against him. Exias v. JOBAWAR 
MuLL. : ; ‘ . 24, W.R., 2038 


2. ACCOUNT BOOKS, ENTRIES IN— 


3. Suit for possession.— Dispute 
as to whether transaction was a mortgage or sate, 
Entries tn account books showing debts.—Tho plain- 
tiffs sued for possession of certain lands, alloging 
that they had been mortgaged to the defendant by 
their father under two documents. The defendant 
produced them and relicd upon them as deods of sale 
which conveyed to him absolutely the lands mention- 
ed in them. The form of the instruments was not 
conclusive, but it appeared aliunde by the conduct of 
the defendant himsolf that the deeds wore intended 
as mere securities for money, and that he had troat- 
ed them as such. Certain entries in the defend- 
ant’s accounts also treated the reapective considerae 
tions named in the decds as continuing debts due to 
tho defendant from the plaintiffy’ father, Zeld that 
the entries, when put in evidence, wero sufficient to 
shift the burden of proof from the plaintiffs to the 
defendant, and that it was incumbent on the latter 
to give cither oral or documentary evidence which in 
some way neutralised or explained away their offoct, 
or showed that they related to other transactions 
than those mentioned in the two doéunients. Go- 
VINDA 0. JESHA Permagr . I. L. R., 7 Bom, 78 


° 8. AGENT. 
4, Gomastzh, Suit against,— 


Suit to recover advances duc from discharged gomase- 
tah.—In # suit to recover advances alleged to be due 
from a discharged gomastuh, who pleaded acquit- 
tanse at the time of his discharge,-—J/eld that plain- 
tiff was bound to prove the payments to, and the 
receipts from, the ygomastah, and to put in origi- 
nal dvcuments, and not mere transcripts, even if the 
defendant had remained silent, Watson & Co. 9. 
SREEDHUR MuUNDLE : . 1OW.R., 421 


5. ——-_--——— Agents of official assignee, 
Suit against.— Proof of tiems of account.—Agenta 
who have collected money on account of an insolvent 
estate are severally bound to prove to the assignee or 
his representative that the expenditure of tho seve. 
ral amounts charged in their accounts has been ac- 
tually and properly made, and the onus probandi 
rests on such agents. It is incumbent on such 
ayents to offer proof in support of all the items in 
their accounts which are impugned, and thé pro- 
priety, or the actual expenditure of such items 
should form the snbject-inatter of issues perly 
framed, Nusur ALi o. Parrerson .2 NN, W,, 104 


6, ——_-—_—-— Principal, Suit against, for 
acts of agent,— Authority of agent, Proof of.—In 
& suit against a principal as liable for the acts of an 
accredited agent of the latter the onus lies on the 
plaintiff to prove that the alleged agent was the 
duly accredited agent of the defendants in reference 
to the transaction, the subject of the claim. Hartus 
Kau v. GOBIND Kam a . 18 Agra, 131 


6Q 
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ONUS PROBANDI—continued. 
4, ARBITRATION. 


. ———--—— Reference to arbitration.— 
Consent obtained by threats and undue influence.— 
When it is averred that the consent of one of the 
parties to an arbitration was obtained by threats and 
through undue influence exerted by persons in au- 
thority, the onus probandi is on the person making 
the averment. PURVATHA VURDHAY NAUOHIAR v. 
JAYAVERA RAMAKOMARA ErryAra NaIcKER 


[4 'W. R., P. C., 31 
8, C. ZEMINDAR OF RAMNAD »v. ZEMINDAR OF 
YerrraPooRam - 7 Moore’s I. A., 441 


&. ATTACHMENT IN EXECUTION. 


——————- Attachment of person of 
debtor.—Zzecution of decree —In an application 
for an order for execution of a decree by attachment 
of the person of the debtor, the onus is on the judg- 
ment-debtor to show that he has no means of satis- 
fying the debt, and that he has not been guilty of 
any misconduct ; and not on the creditor to show 
that, by sending the debtor to prison, some satisfac- 
tion of the debt would be obtained. Szron v. Br- 
JOHN . 8 BL R., 255:17 W. B., 165 


6. BOUNDARY. 


; Disputed boundary.—Remo- 
val of boundary.—Where a dispute arises regarding 
the direction of a boundary which one of. the parties 
to a suit has demolished, and the other party proves 
its general direction, the onus of proof that the 
direction is wrongly stated, if it be so, lies on the 
former, who removed the boundary, JupooNaTH 
Muuuiox #. Kates Kisto TaGorg 

[26 W. R., 524 


10. Failure of proof. 
—Suit concerning the boundary line between con- 
tiguous mehals. The land in dispute (which, with 
the mehals i originally formed part of a per- 
manently-settled zeminderi, consisted of revenue- 
paying mehals, and of mehals alleged to be lakhiraj, 
all belonging to one proprietor) was so situated that 
it neceasarily belonged cither to Havelec, one of the 
latter, or to the contiguous rent-paying mehals. 
The Permanent Settlement did not detine the bound- 
ary, nor was it fixed in subsequent resumption pro- 
ceedings against Havelee, which ended in a temporary 
settlement of that mehal for twenty years. The 
ownership of Havelee having become severed from 
the ownership of the other mehals, the question of 
boundary arose, not as a question of revenue between 
the Governnient and a remindar, but as one of title 
to land between the zemindars and proprietors of 
two contiguous and separate estates. The appellant 
having failed to prove that no part of the disputed 
land was included in the respondent’s settlement 

some portion at least being shown to belong to 


» 








avelee), and also having failed to prove by inde- | 
pendent evidence his own right to recover the land | 


specified in the plaint,—ZHe/d that the suit should 
not have been determined upon that mere failure on 
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his part to support the burden of proof cast upon 
him, because the judgment would be as final and con- 
clusive between the parties as an adjudication on the 
merits would be, and ite effect wuuld be to give 
something to the respondent which on the evidence 
belonged to the appellant’s mehals. LEELANUND 
Sinau v. MOHESHUR SINGH 

[3 W. R., P. C., 18:10 Moore’s I. A., Sl 


See LELANUND SINGH v. LUCHMUNUR SINGH 
[10 C. L. R., 169 


where the Privy Council explain this case. 


1L Lakhiraj tenure 
and mdl land of gcemindar.—In a question of bound- 
ary between a lakhiraj tenure and a zemindar’s mal 
laud, there is no presumption in favour of one or the 
other, but the onus is on the plaintiff to prove his 





case. BEER CHUNDER JoopRas v. Ram GuTtTy 
Dorr , : ‘ ‘ . 8W.R., 308 
12. Failure to prove 


alleged boundary.—Where the plaintiff sued to re- 
cover @ quantity of land by rectification of certain 
survey awards, which he averred demarcated errone- 
ously the boundary between his zemindari and the 
zemindaris of the defendants, it was held, on a con- 
sideration of the evidence, that his suit was rightly 
dismissed because he failed to prove the position or 
existence of a stream which he stated was the true 
boundary between the zemindaris. LEELANUND 
Singh v. MoHENDRO NARAIN SINGH 

(13 W. R., P. C., 7: 18 Moore’s I. A., 57 


18. Suit for posses- 
sion where defendant alleges land to be within 
zemindari, but in protected tenure.—In a suit by 
# talookdar to obtain khas possession of certain land 
us being an encroachment by the defendants, who 
admittedly held land within a howla appertaining to 
the talook, the defendants alleged that the land in dis- 
pute was situate within a nim-howla which they held 
within the howla. eld that the onus was on the 
plaintiff to show that the land was not within the 
howla and that he was entitled to khas possession. 
Ruivoy Kristo Misrai v. NOBIN CHUNDER SEN 

[12 C.L. R., 457 


14, — Lands in remin- 
dari.— Settlement of shikmi talook.—Lands situate 
within a zemindari must primd facie be considered 
as part of the zemindari; and it is for those who 
insist on the separation of lands from the general 
lands of the zemindari and on their settlement as a 
shikmi talook to establish their title WIsE ». 
BHOOBUN Moyer DEBIA 

[3 W. R., P. C., 5:10 Mooré’s L. A., 165 


16, ——_—————__———_ Surf for confirma- 
tion of possession of lands alleged to be within cer- 
tain taiook.—In a suit for confirmation of right and 
possession in respect of lands alleged to be within 
plaintiff’s permanently-settled talook, where plain- 
tiff incidentally remarked that defendant (as inter- 
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venor in a previous rent suit) had claimed the lands 
as appertaining to another talook which plaintiff 
alleged had no existence,— Held that it wae an error 
of law in the lower Appellate Court to place on the 
defendant the onus of proving the existence of that 
other talook, instead of following the usual and re- 
cognised course of requiring the plaintiff to prove 
that the lands in suit belonged to his talook, GuNn@a- 
MALA CHOWDHRAIN & MADHUB CnunpDER Roy, 
(10 W. R., 418 


16, —————_________——_———_ Mouzah which 
may belong to one of two semindaris.— Possession. 
—If a particular mouzah has been held for many 
years as part of a particular mehal or zemindari, the 
fact of such holding affords a strong presumption 
that it is part of that mehal, even as against a pur- 
chaser at a sale for arrears of revenue of another 
mehal who claims that part of the mehal purchased 
by him. It is not conclusive evidence againat such 
auction-purchaser, nor could any length of adverse 
holding prior to his purchase preclude the auction- 
purchaser from recovering it, if he could show clearly 
that it belonged to the mehal which he had pur- 
chased. PRAN KISHEN BANERJEE v. JUGGOBUNDOO 
Durr °. i , : : W. R., 207 


17. Suit for posses- 
ston of land once bed of a nullak,—In a suit for pos- 
session of land which had once formed the bed of a 
nullah of which defendants held a julkur settlement, 
but which was situated within plaintiff’s settled 
estate,—- Held that as defendants had failed to show 
that their settlement extended beyond the fishery 
rights, plaintiff was entitled to recover possession. 
Mononvuk Cnowpurky v. Nourgsinan Coowpiry 

[11 W. R., 372 


18. Suit for posses- 
sion.— Disputed plots of land.—In a suit to recover 
possession of two parcels of land alleged to have | 
been comprehended in one plot on the ground that | 
they had been held by the plaintiff and defendant | 
jointly until by certain proceedings the former was | 
virtually deprived by the latter of the usufruct, the 
defendant’s case being that the parcels were divi- 
sible into two distinct plots, one held by the plaintiff 
and himself jointly and the other by himself exclu- 
sively,— Held that it was on the plaintiff to prove | 
that the disputed parcel was a part of the land held | 
jointly by him and the defendant. Gunoa PrEsHap 
Dorr ov. LOxENATH NUNDEE . 12 W. R., 179 


19. Suit by purchaser - | 
of share of co-sharer in land jointly settled.— | 
Where the settlement proceedings showed that the 
question of extent of the shares of several persons on 
settlement was in dispute, and that the settlement 
was made jointly without prejudice to title, the onus, ; 
ina suit by a purchaser of one of the shares, was | 
held to be on the plaintaff to show the extent of 
his vendor’s share. Gooroo Cuusmw Poppar v. Ha- 
FEsra Brees ; . : - TW.B. 366 


Ill 
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7. CLAIM TO ATTACHED PROPERTY, 


30. ———_——— Allegation of alienation by 
debtor during attachment.—Plaintiff alleging 
that an attachment subsisted, and that therefore the 
mortgage under which defendant claimed was invae 
lid is bound to prove his allegation, and the onus is 
not discharged by showing that the attachment was 
made some years previous to the alienation. Toole 


szE Durr Misser v. BRoso Monun THakoon 
(Oo W. R., 382 





: Proof of attachment.— Civil 
Procedure Code, 1859, ss. 235, 239, 270.— Priortty.— 
Plaintiff claimed priority under section 270, Act VIII 
of 1859, asserting that the property attached and sold 
by defendant was an identical property which he had 
attached prior to defendant’s attachment. Held that 
he was bound to prove the due attachment of the 
property, mz., by proof.of having obtained « written 
order, under section 235, prohibiting defendant from 
alienating the property by sale, gift, &e., and by the 
publication of the said order in the manner pre- 
scribed by section 289. KanHyya LALL Ponpir v. 
DINONATH SIRCAR : . . 17 W. R., 28 


22. Suit by unsuccessful claim- 
ant for confirmation of alleged possession 





.and adjudication of title.—Civil Procedure 


Code, 1859, 8. 246.—Where an unsuccessful claim- 
ant, under section 243, Code of Civil Procedure, 
sues for confirmation of alleged possession and adju- 
dication of title, the onus in the first instance is on 
plaintiff, and an important question in the case is, 
who was in possession at the time of the attachment. 
TooraNex Doss v. Mun Raxuun Roy 

[15 W. R., 202 


23. Right to begin.— Civil Proce. 
dure Code, 1859, s. 246.—Where a claim was made 
under section 246 of Act VIII of 1859, by a third party, 
tosome timber, which had been attached by a prohibi- 
tory order under section 234,—- Held per PRacoox, C. 
J., L. 8S. Jackson, PHAR, and MaCPHERBON, JJ, 
(Mirren, J., dissenting), the claimant must. begin. 
'The onus is on hin to prove that the goods attached 
were his property, or in his possession, and there- 
fore not in the possession of the judgment-debtor, 
His evidence must be confined to proving his own 
claim, and he cannot be allowed to show a title in a 
third pereon with whom he has no connection, Held 
(per MitrER, J.) that, on the proper construction of 
the words “ proceed to investigate the same with like 
powers as if the claimant had been originally mades 
defendant,” the onus of proof as against the claimant 
is on the decree-holder, Nito Kali Debi v, Kripa: 
nath Roy, 8 W. R., 359; and Misree Begum v, Pus; 





| noo Singh, 8 W. R.. 362, overruled. Naa Tua Yaq 


v. Bury .3 B.L.R., F. B81: UL W.B., F.B, 8 


94. Suit for confirmation of 
possession.— Civil Procedure Code, 1859, 2. 246.— 
Claim.— Deed of sale.—A decree-holder caused the 
right, title, and interest of, his debtor in certain land to 
be attached in execution. A claim was preferred under 
section 246, Act VIJI of 1859, by a previous 


6Q2 
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7, CLAIM TO ATTACHED PROPERTY 
—oontinued. 


Buit for confirmation of possession—con- 


tinued. 


purchaser, but was rejected. In a suit thereupon insti- 
tuted for confirmation of possession on reversal of the 
order, the defence was that the purchase was benami, 
Heid the onus was on the plaintiff to make out his 
case, Manima CHanpra Kunpv v. Nuruppin 
8B. L. R., A, C., 70: 11 W. R., 422 


ToLseB MoNEE Dossex vo. Peaky Monvun Bazsoo 
(25 W. R., 79 


95. Suit to establish right after 
rejection of claim.— Civil Procedure Code, 1859, 
s. 246.—In a suit brought to establish the plaintiff's 
right to certain property after an order against him 
under section 246, Act VIIT of 1859, the defendant 
admitted that the property had been in the possession 
of the person against whom the plaintiff had sbtained 
his decree, but stated that it had passed to him by 
conveyance executed by that judgiment-debtor in his 
favour : the plaintiff alleged that this doed of sale was 
fraudulent and void. Held, the onus was on the 
plaintiff to show that the deed was not bond fide, and 
not on the defendant to prove the actual execution of 
the deed. Lata Rupea Prasap e. Brnope Ram 
Sex. 3B.L.R., A.C.,, 71, note:10 W. R., 321 


36. Civil Procedure 
Code, 1859, #. 246.—Claim.—The plaintiff sued to 
establish his right to a decree, of which he stated he 
was tho assignee, and which he alleged the defendant 
had scized and sought to sell as the property of the 
plaintiff's assignes, The defendant admitted the as- 
signment, but alleged that it was a fraudulent trans- 
action. Held, the onus was on him to prove that the 
trausaction was uot a bond fide one. LALBEHARI 
Dorr v, SkinaTH MOOKERJEE 

[8S BL.R., A. C., 78, note 


27, —__—_——— Suit for declaration of title. 
—Civil Procedure Code, 1859, 8. 246.— Hquitable 
right, —Cortain property belonging to one S. was mort- 
gaged by him in 1810 and 1813 to O., under form of 
conditional sale. 8. had threo sons, H., 4., and W., 
and in 1819 he sold the property included in the mort- 
gages of 1810 and 1813 to his sons, H. and 4. In 
1820 H. and A. entered into a fresh arrangement 
with O., who accepted from thom a fresh mortgage 
of the property in lieu of those of 1810 and 1813, 
and of this mortgage in 1831 he obtained a decree 
for foreclosure. Subsequently, the Government re- 
sumed the property and settled it with O.’s widow 
as representing the proprietor, and the plaintiff 
afterwards purchased a one-third share of the estate. 
The defendant was the holder of a decree obtained 
in.1836 against the heirs of §. on a money-debt of S., 
and in execution of that decree he, in 1866, caused 
the rights of . in the property to be attached and 
sold, and himself became the purchaser, On attach- 
ment, the plaintiff preferred a claim to it under sec- 
tion 346, Act VIII of 1859, but it was disallowed. 
In a muit by the plaintiff praying for his right of 
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Suit for declaration of title—continued. 


ownership and possession, which was menaced by the 
defendant’s decree and sale,—Held, the onus was on 
the defendant to show that he had an equitable right 
which he could assert against the plaintiff. Suur- 
¥UN BIBER v. COLLECTOR OF SARUN 

(12 B.L. R., 66, note :10 W. R.,199 


28, Allegation of assignment by 
deéed of sale.— Civil Procedure Code, 1859, 8. 246.— 
If a plaintiff coming into Court, under section 246 of 
the Code of Civil Provedure, to set aside an attach- 
ment and sale shows, in proof of his title, that a 
deed of sale has been executed in his favour by the 
judgment-debtors, and that consideration-money has 
passed and possession has been given him, ho starts 
his case sufficiently. If the defendant alleges, not- 
withstanding, that the sale was collusive and ficti- 
tious, it is for him to show that it was so. Diaum- 
BURRE DOSSEE v. BANEEMADHUB GHOSE 

[15 W.R., 155 


29. ———__— Suit by unsuccessful claim- 
ant to set aside sale of land.—Civil Procedure 
Code, 1859, «. 246.—Where the plaintiff tiled a suit to 
set aside a sale of land after he had been unstccessful 
in an application made under section 246 of the Civil 
Procedure Codec, 1859, to raise an attachment that had 
been laid on such land,—Held that the onus lay on 
the plaintiff to prove his title and not on the pur- 
chaser to prove that of the judgment-debtor. Na- 
THU SADASHIV v, RAMCHANDRA ANNAJI 

5 Bom., A. C., 76 


30. ———_—_— Suit to establish title under 
deeds of gift.— Proof of bons fides.—In a suit to 
establish title, unsuccessfully asserted in an execution 
case, to property sold in satisfaction of a decree, 
where plaintiff claims under a gift and other titles 
originating with the judgment-debtor, it is not suffi- 
cient for plaintiff to make out a prima facie case, 
leaving it to defendant to demonstrate fraud ; plain- 
tiff is bound to satisfy the Court of the genuine 
bond fide nature of the transfer. Ram KisHorr 
Sinaw v. RaMSURBO CHATTERJEE 


(11 W. R., 454 


31. Suit for value of goods 
taken in execution where a claim to them 
is allowed under s. 346, Act VIII of 1859.— 
Evidence of title.—M., to whom C., his judgment- 
debtor, had made over certain goods, attached the 








, same in execution of his decree as the property of 


his judgment-debtor, but, on a claim being preferred 
to the goods by D. and B. under section 246 of Act 
VIII of 1859, they were ordered to be mleased from 
attachment; they remained, however, in the posses- 
sion of M@. D. and B. having sued M. to recover the 
value of the goods, the lower Court held that, inas- 
much as M, failed to sue within a year to set aside 
the order of the miscellaneous department, and to es- 
tablish bis right to take the property in satisfaction 
of his decree as belonging to his judgment-debtor 
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Suit for value of goods taken in execu- 
tion where a claim to them is allowed 
a i 8s. 246, Act VIII of 1859—coné:- 
ate e 


the plaintiff's right to it must be admitted without 
further enquiry or proof, and decreed the claim on 
the basis of that order alone. It was held in special 
appeal that the defendant was not debarred by that 
order or by the law of limitation from disputing the 
plaintiff’s right to the goods, and that the plaintiffs 
were bound to prove their right to entitle themselves 
to a decree, and that the miscellaneous order was not 
conclusive proof of their right, and still less such an 
adjudication on the question as precluded a readjudi- 
cation of it. MADHO PagsHAD v, DurGA PaRsHAD 
7N. W., 85 


8. CONTRACT. 


32, Construction of contracts. 
—Allegation of special law.—The onus is on the 
party who contends that a contract is governed by 
special and not by general rules of law, ‘Tk Cuunp 
o. SREEKANTH GHOSE 

(6 W. R., P. C., 48: 3 Moore’s I, A., 261 


9. CONTRIBUTION. 


33. Suit for contribution for 
Government revenue,.—In a suit to recover the 
ninount of excess payments of Government revenue 
made by the plaintiffs on account of their co-sharers to 
save the estate from sale (each proprietor holding a 
well-defined although not actually separated share),— 
Held that the onus was on the plaintiffs to prove 
their shares and amount of revenuc payable on them. 
AGHOKEBE Kam Sauoy o, RAMOLEE SAHOO 

[W. R., 1864, 300 





34... ——_——___—___—_———— Mooney paid to 
Government treasury.—In a suit for contribution 
for money admittedly paid by plaintiff into the 
Governinent treasury, on account of defendants’ share 
of the revenue, where defendants plead previous pay- 
ment to the pluintiff,—/feld that the burden of 
proving such payment was upon the defendants, 
MoHADEO Missge v. LAHOREE MISSER 

(24 W. R., 250 


10. CUSTOM. 


35. —_————- Custom at variance with 
law ofinheritance.— Proof of custom.— Khojas.— 
Where a defendant alleged a special custom of the 
Khoja community at variance with the Hindu law of 
inheritance,— Held that the burden of proving the 
alleged custom rested upon her. RAMIMATBAI 0. 
HigBAal . ; : -. LL.R., 3 Bom., 34 


36, ———_—_—— Impartibility.— Suit for parti- 
tion.— Presumption as to partibility.—In a suit for 
the partition of part of a deshgat vatan, brought by 
the younger brothers of a joint Hindu family ayainst 
their eldest brother the desai, the defence was that 
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the vatan was held by him as an impartible inherit- 
ance, subject to o right, by custom, that a brother 
should receive maintenance out of the income derived 
from it. Held that there was no such genoral pre- 
sumption in favour of the impartibility of eatates of 
this kind as to shift the burden of proof, which was 
upon the desai, to show that the vatan had, contrary 
to the general Hindu law, been inherited by him 
alone, It was for the dusai to show, by evidence of 
the nature of the tenure of the vatan, that it was 
impartible, or to show, by evidence of family custom 
or of district, t.¢e. local, custom, that impartibility 
attached to it, such evidence being strong enough to 
rebut the presumption of the prevalunce of the 
gencral Hindu law. ADRISHAPPA v. GUBUSHIDAPPA 

(I. L. R., 4 Bom., 494 


$7. Adoption.—Custom, Proof of.— 
It isa general rule and fundamental principlc amongst 
Brahmans, Kshatryas, and Vaishyas, that they are 
absolutely prohibited from, and incapable of, adopting 
a daughter’s or sister’s son or son of any other 
woinan whom they could not marry by reason of 
propinquity. The burden of proving & special custom 
to the contrary amongst any members of those three 
‘reyenerate classes, prevalent cither in their casto or 
in @ particular locality, lies upon him who avers the 
existence of that custom, GopaL SaFRaYy v. HAN- 
MANT SAFRAY ‘ . IL.R., 3 Bom., 273 


388. Forfeiture of rights of 
mohuntship by marriage.—Bight of succes- 
sion.— Where the plaintiff proved his right of succes- 
sion toa math on the death of its mohunt, the burden 
of proving that his subsequent marriage worked a 
forfeiture of his office and its appendant property 
and rights, lay upon the defendant who impugned 
the plaintiff's right on account of the marriage, 
(LOSAIN KAMBHARTI JAGRUPBHUARTI 0, SURAJDHARTI 
HAuisuAaRti : . IL. BR. 5 Bom., 682 


39. Maintenance.—Custom to re 
duce maintenance.—Suit bya late Rajoh’s brother 
for maintenance allowance, which the present Kajah 
opposed on the ground that, as the plaintiff was no 
longer the ruling Rajah’s brother, his allowance must 
be diminished. Held that the onus was on the 
defendant to prove a custom of entitlizg him to 
diminish the allowance heretofore enjoyed in right 
of plaintiff’s position in the family. Mooxoonp 
Napgain Des vc. MooxaLtes Monon . 6 W. R., Ol 


40, ——__——- Right to take fees.— Vatandar 
joshi, Right of, to take fees.—The burden of provin 
that the vatandar joshi of a village is not entitle 
to officiate and take fves in the family of any parti- 
cular caste, lies upon the person or persons asserting 
exemption. RAJA VALAD SHivaPAv, KRISHNABHAT 

(LL. B., 3 Bom., 282 


11. DAMAGES, 


41, _—_—_—_—— Suit for damages against 
defaulting witness.—Lroof of liubility.—In o 
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Suit for damages against defaulting ‘wit- 
ness—continued. 


suit for damages against a defaulting witness the 
onus is on the plaintiff to prove that he was damaged 
by the non-attendance of the witness. The mere 
failure of the defendant to appear as a witness is not 
‘per se a sufficient proof of his liability to damages. 
DwarxanatH Koorre v. ANunDoO OnUNDRR SAN- 
NEL ‘ . 5 W.R., 8. C. C. Ref, 16 


42. Suit for damageg for wrong- 
ful occupation.—Refusal to give up possession. 
—A party holding a decree for a share of a mouzah 
brought a suit for possession and damages on the 
allegation that he found the defendant in occupation 
of a part of the land on which indigo plants were 
standing, and permitted him to continue for a time 
till the plants should be removed, defendant promis- 
ing then to give over possession, but that when the 
time came defendant refused to give over arse 
and was still occupying the land. Held that it lay 
‘upon the plaintiff to show wrongful occupancy on the 
part of the defendant. Gotvr Svron Dass ». 
SORONDEY ; ‘ : 16 W. R., 144 


12, DEBTOR AND CREDITOR. 


43. Release of debtors.—Debt 
owing by partnership.—The burden of proof that a 
creditor by agreeing to an arrangement whereby a 
firm indebted to him conveyed to two of the partners 
thereof certain property in trust to pay off his and 
certain other debts, thereby released the remaining 
members of the partnership, lies upon the parties who 
were originally liable to such creditor. KALArI 
Kuan v. MapHo Persad , 3 N, 'W., 129 


44, _——_——— Debts contracted by per- 
sons in wrongful possession.— Suits to charge 
gemindari.—Where it was sought to charge a 
zemindari with debts contracted by persons who were 
at the time usurpers in wrongful possession of the 
gemindari, solely on the ground that the documents 
evidencing the loans recited that they were for the 
purpose of discharging tho kists due to Government, 
—Held that, as between the lawful owner and the 
creditor, the onus was on the creditor who was seeking 
to set upa charge in his favour made by one who was 
in posseasion but without title; and therefore, in 
absence of any evidence on behalf of the creditor as 
to the circumstances in which the transactions wero 
had with the usurping zemindar in possession, and 
the failure to connect the loans with the debts 
contracted by the former and lawful zemindars, the 
suit was rightly dismissed. The case of Hunooman 
Pershad Panday v. Munraj Kooeeree, 6 Moore's I. 
A,, 898, distinguished. CHIDAMBARA SgETTI v. Mvr- 
TUVIUEYA . : . ‘ . 8 Mad, 260 





18. DECLARATION OF TITLE, 


45. Suit for declaration of title. 
— Proof of title.—Wohere a plaintiff brings a suit for 
a declaration of his title as owner, he is bound to 





i 
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establish his title affirmatively. He is in the same 
position as any other plaintiff and must make out his 
case, and the onus proband: that he is in possession 
as owner is upon him. RASsONADA Rayak v. SITHA- 
RAMA PILLAI : : ; . 2 Mad, 171 


48, Production of 
titie-deeds.—The plaintiff sued for declaration of her 
title to property, of which the defendant was. in pos- 
session, but of which she produced the title-deeds in - 
favour of herself, Held, the onus was on the defend- 
ant to disprove the plaintiff's title. SwarNaMAYI 
Ravukz v. SkinrpasH Koran . 6BL. RB, ME 


47. Reversioner.— 
Setting aside deed of sale.—In 4 suit for a declara- 
tion of plaintiff's reversionary title as heir to his late 
uncle’s property, and for reversal of a deed of sale 
from that uncle set up by the defendant, the widow 
not having been made a party to the suit and her 
consent to or dissent from the alleged conveyance 
not having been ascertained, the issue tried was 
whether the deed was genuine, and whether defendant 
has possession under it. Held that the onus was 
rightly placed on the defendant. Byxont Nata 
Roy v. GREESH CHUNDEE MOOKERJEE _ 

(15 W. R., 96 


48, Suit for con- 
Jirmation of possession.—Intervenor.—In a suit for 
confirmation of possession and declaration of title 
(the principal defendants admitting plaintiff’s pos- 
session and title), in which a vendee from such 
defendants intervenes and claims the property on the 
allegation of being in possession,— Held that such 
vendee must prove‘possession before he could question 
the plaintiff's title. Latua Ram Sugar SINGH 9. 











LALLA OosyoopHyaA PERSHAD . 5W.R., 238 
®@ 
14. DECREES AND DEEDS, SUITS TO SET 
ASIDE— 





49. — Decree, Suit to set aside.— 
Decree alleged to be fraudulent.— Where a decree in 
execution of which formal possession has been ob- 
tained, is impugned by the party in actual possession 
as fraudulent and collusive, the onus lies on the im- 
pugners to prove their allegation. Rasia KHANUM 
v. WISE . ° ; . . 28 W. R., 329 


50. Deed, Suit to set aside.—Al- 
legation that document ts false.—In a suit for a de- 
claration that a document propounded by the defend. 
ant is false, it lies upon the plaintiff to prove that 


allegation. Ram NipekE Koowrpoo v. Gorucx 

CHUNDER MosHaNTo : . LW.RB., 280 
4 

51, Relationship 





between parties as showing bona fides of transaction. 
The relationship between parties to a conveyance of 
roperty may be immaterial if the purchase is fonnd 
true, but is not immaterial where the question to be 
decided is whether the purchase was true or fraudu- 


' lent. . The mere handing over of the purchasd-money 
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ONUS PROBANDI—continned. 


34. DECREES AND DEEDS, SUITS TO SET 
ASIDE—continued. 


Deed, Suit to set aside—contiaued. 


from one party to the other in the presence of 
strangers, and the registration of the deed, are not 
sufficient to prove the transaction to he bond fide. 
PRaN KISHEN Des v. LOKENATH SINGH Mosoom- 
DAR : ‘ : , 10 W. R., 445 


52, ———-—————- 
sion and to have deeds declared fraudulent.—Pur- 
chaser.—The plaintiff executed a deed of sale of a 
moiety and a lease of the other moiety of certain pro- 
perty to B. BB. instituted a suit under section 15, 
Act XIV of 1859, which was dismissed. 3B. then 
returned the deed of sale and lease to 4., with the 
following endorsement under his signature: “ Re- 
turned; no claim.” A. instituted the present suit for 





recdvery or possession of the said property, and the | 


defendant set up in his defence that he had no right 
to sue for a moiety of the property as the same had 
been conveyed to B., and that the endorsement on the 
deed of sale was not admissible in evidence us it had 
not been registered. Held that the onus was upon 
the defendant to prove his purchase. Gris Cuan- 
DBA Roy CHownury v. AMINA KHATUN 

[S$ B.L. R., Ap., 125 


53. Suit to have deed 
cancelled as a forgery.— Under the special procedure 
provided in the Registration Act (III of 1877), the 
defendant, in whose favour a document was said 
to have been executed, succeeded in obtaining an order 
from the District Registrar for the registration of 
the same, although the plaintiff, who was alleged to 
have exccuted it, appeared before the Sub- Registrar, 
and subsequently before the Registrar, and denied 
executing it, and alleged it to be a forgery. Ina suit 
brought under the above circumstances to have the 
document declared void, and to have it cancelled,— 
Held that, under the circumstances, the onus of 
proof was properly placed on the defendant. Mont- 
MA CHUNVER Duor o. JvocuL Kisnorr Buorra- 
onans: . 1.1L, R., 7 Calc, 736: 9 C. L. R., 471 


54. — Suit to set aside 
agreement on ground of fraud,— Wunt of opportunity 
of giving evidence in lower Court.—Where en 
appellant alleges that a razinamah was obtained 
from him by duress or fraud, the onus is on him to 
prove his allegation. Where also an appellant comn- 
plains that he had not an opportunity of giving 
his evidence to the Court below, the onus is on him 
to show that he tendered evidence which the Court 
rejected. Mores LALL OPapHIyA v. JUGGURNATH 
Gora . 5 W.R., P. C., 25: 1 Moore's I. A., 1 


65. 
ing deed not genuine.— Proof of bona fides.—In 
a suit brought to set aside an order of the Small 
Cause Court in which that Court had held that 
a certain deed was mald fide,— Held that the onus 
waa on the plaintiff to show that it was executed 
bond fide. IsHan CHanpka DAs e. RUKIMUDDPIN 
SowpaGak 2B. L. R., A. C., 326, note 











Suit to set aside order find- 
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Suit for posses- : 


| 
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ONUS PROBANDI—continued. 


14. DECREES AND DEEDS, SUITS TO SET 
ASIDE—con tinued. 


Suit to set aside order finding deed not 
genuine—continued. 


S. C. ksnan CHUNDEB Doss 0, RUKERMOODDBEN 
SouDAGUR : : . IlOW.R. 412 


56. ——- Suit for declaration of 
right to property.— Possession under dead of 
gift.—Allegation of fraud.—Presumption.—In a 
suit for a declaration that certain property, which 
plaintiff as decree-holder attempted to sell, belongs 
to his judgment-debtor, where the opposite party 
cluims to have been in possession of the same 
under an alleged hibba, and plaintiff gives sufficient 
evidence to raise a reasonable presumption that there 
has been fraud and collusion in the case, it becomes 
the duty of the Court to go on to the evidence on the 
other side, and ascertain whother the transactions 
which are the subject of enquiry are fraudulent 





or valid. KADUMBINEE Dossia ». UNNOPOORNA 
DAY ‘ : . ; ‘ W. R., 289 
57. —— Proof of bona fides of deed 





made under suspicious circumstances,— 
Where the authenticity and bona fides of a hibba were 
called into question, on the ground that, at the time 
the instruinent was executed, the executants were ina 
state of indebtedness, and the registration was delayed 
until the muking of certain decrees against thom,— 
Held thas it lay on the parties whose iatention was 
impugned to give evidence of a satisfactory kind of 


the dona fides of the suspicious transaction. CHUN- 
DER NARAIN SEN v. AMIRTO LALL SEN 
[24 W. R., 202 


58. ———_—_———_ Allegation of want of bona 
fides of trust-deed.—Wherv it ia found on the 
face of a deed creating a trust that the transaction 
is bond fide,it is for the creditors who impugn the 
bond fide nature of the trnat to prove their plea. 
KASHESHUREE DAsskE 0. KRISHNA Kamune Dapra 

(3 Hay, 557 


59. -- Proof of mooktearnama 
alleged to be forged.— Where a mooktearnama on 
the authority of which a suit was brought was im- 
pugned by the defendant as a forgery, and a8 not exe- 
cuted by the party alleged to have granted it, the Court 
held that, notwithstanding its attestation in due form 
by the Munsif of Muttra, the onus was on the parties 
charged to prove its genuineness. HisRAM SineH 
alias Bishex Sincu v, INvuURIEET Koonwan 

6W.R.,2 


60. Execution of deed by pur- 
danashin lady.— Suit to set aside deed.—In a suit 
by the heirs of a Mahomedan purdanashin lady to set 
aside a deed of sale executed by her whilst living 
apart from her relations in the house of the pur- 
chaser, who had occasionally acted as ber mooktear, 
—Hald that some evidence to impeach the deed 
should be given by the plaintiffs before the onus 


— 
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ONUS PROBANDI—continued. 


14. DECREES AND DEEDS, SUITS TO SET 
ASIDE—continued. 


Execution of deed by purdanashin lady 


—continued, 


of supporting itis thrown on the purchaser. THa- 
K0oR Dgen Tewarry +r. AtI Hossrin HHAN 

f13 B. L. R., 427: 21 W. R., 840 

L. R11, A., 192 


8, C. in lower Court . . SW.R., 341 


61. ———__—_— Execution of document by 
purda ladies.— Bvidence,—Agency.—The plaintiff 
sought to make two purda ladies liable on a document 
which he alleged had been executed by a third person 
astheiragent. Held by the Privy Council (reversing 
the decision of the High Court) that strict proof of 
the agency must be given. AZEEZOONISSA v. BAQUR 
Kuan , - 1OB.L. BR. 205: 17 W. B., 308 


————— Suit to set aside deed on 
ground of fraud.— Hxristence of motive.—In a suit 
by a judgment-creditor to recover the amount of cer- 
tain decrees by attachment and sale, and to have 
a certain deed of bye-mokasa, which was set up by 
the judgment-debtor’s wife, set aside as executed in 
fraud of creditors ; where plaintiff showed the exist- 
ence in the mind of ‘ic judgment-debtor of a suffi- 
cient motive for the fraud, and also that the said debtor 
was in the management of the estate claimed and in 
the receipt of its rents, it was held that plaintiff 
had started a primd facie case, which shifted the 
onus on the defendant to prove the dona fides of the 
deed. Gownus AuI KHAN », SAKHEENA KilaNUM 

[15 W. R., 507 


Suit to recover possession. 
~~ Fraudulent deed.—In a suit to recover iinmoveable 
dae al alleged to have belonged to the plaintiff’s 

usband which she inherited from him, and from 
which, ufter seven years’ possession, she was ousted 
by the defendant, whose possession was conferred by 
the Magistrate under section 318 of the Code of Cri- 
wtinal Procedure, 1861, the defendants claimed under 
a deed of sale which the lower Courts found to have 
been executed in fraud of creditors,—Held that if 
 seeruie was in possession for seven years since her 

usband’s death, she should not be allowed to be dis- 
possessed on the ground of a fraudulent deed to 
which defendant was a party years previously, to 
which plaintiff was no party. ECHAMOYER v. HuRRO 
SOONDUREE DassER.. : . 12 W. R., 155 





64. Suit to set aside compro- 
mise of claim.—Consideration.—Disputed adop- 
tion.—The defendant, the divided brother of a decea- 
sed Hindu, disputed the title of he plaintiff, a minor 
adopted by his deceased brother, to succeed to the 
estate of the deceased. To induce the defendant to 
acknowledge the validity of the adoption, the adop- 
tive mother of the a as his guardian, exe- 
cuted a conveyance of one moiety of the family house 
to the defendant. Held, in a suit to cancel the con- 
veyance, that the burden of proving that the defend- 
ant’s objection to the validity of the adoption was 
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ONUS PROBANDI—continued. 


14. DECREES AND DEEDS, SUITS TO SET 
ASIDE— continued. 


Suit to set aside compromise of claim— 


continued. 


consideration, was upon the plaintiff. SuBRaAMANIA 
AYYAN v. VENKATA RaYAaR 
(LL. R., 6 Mad., 254 


65. Suit to set aside sale,— Alle- 
gation of fraud.—N., as reversionary heir of the for- 
mer proprietor, and as now entitled to possession on 
the death of that proprietor’s mother, sued for land 
in the possession of C., who obtained it by purchase 
at a sale in execution of a decree passed on a bond 
granted by O., which bond and decree were alleged by 
N. to be fraudulent and collusive transactions, Held 
that the burden was on the plaintiff to prove that the 
decree was fraudulently obtained. GreEsu CHuUN- 
DER CHATTERJEE 0. MOHESH CHUNDER NYALURKAR 

[10 W. R., 173 


66, ——__—_—— Transfer of.interest in joint 
family by one member to the other mem- 
bers.—Where one brother of a joint undivided 
family transferred his interest in the joint property 
to the other brothers after a decree had been passed 
against him, although before attachment,—ZHeld 
that, when a question arose insuch a case, the onus 
was on the brothers to whom the transfer was made 
to prove the dond fide character of the transaction. 
Broyo LALL SANDYAL v. BHOBO SOONDUREE DEBIA 
CHOWDRAIN : ; ; . 17 W.R., 499 


67. Suit to set aside collusive 
decree.—Suit by judgment-debtor on allegation of 
decree being fraudulent and collusive.—A. having 
obtained a decree in a suit instituted on a bond, pur- 
porting to have been executed by plaintiff’s father and 
one D., proceeded to execute it by putting up for sale 
certain rights and interests of plaintiff as the legal 
representative of her father. Plaintiff sued on the 
allegation that the decree was fraudulent and collu- 
sive, and that she had not been served with notice of 
proceedings taken in execution. Held that it was 
for the plaintiff to make out her case of fraud, and 
that it was not for defendant to show that the decree 
obtained from a competent Court was not collusive, 
or that notice had been actually served. Monima 
CHUNDER MULLIOK vo. BURODA SOONDUEEE DossEE 

[12 W. BR., 147 


68, ——_—_—_—- Suit to have deed declared 
a forgery.— Setting up forged lease.—D. sued T. 
for arrears of rent on the allegation that he held 
a khursa jumma. TZ. admitted only a lower rent, 
allegiug that he held a jumma under a miras how- 
lndari pottah. D. failing in that suit, brought 
another suit for a declaration that the dted put for- 
ward by 7. was a false document. Held that the 
plaintiff was bound to make out a primd facie case 
before the onus could be thrown upon the defendant 
of proving the genuineness of his pottah, Joy 


| CHUNDER TUPPaDAR v. Ram Cuusn Doss 
groundless, and the conveyance therefore without ——. : 


(15 W. B., 117 
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ONUS PROBANDI—continued. 


14. DECREES AND DEEDS, SUITS TO SET 
ASIDE — continued. 


69. Deed conveying property 
to other than legal heir.— Suit by Mahomedan 
widow for share of property.—In a suit by a Maho- 
medan widow against the brother of her deceased 
husband for her share of the property of her hus- 
band, the defendant set up a tumliknamah by which 
the deceased conveyed the property away to the son 
of the defendant. Held that the burden of proof 
was on the defendant, and that he was bound to 
adduce the very strictest proof of the conveyance, 88 
it cut away property from the natural heir. The 
tumliknamah was rejected, having regard to its 
terms and to the probabilities and facts of the case. 
Sapux Aut KHAN vo. PEAREB 9 W. R., 142 





15. DOCUMENTS RELATING TO LOANS, 
EXECUTION OF AND CONSIDERATION 
FOR, AND CASES OF MONEY LENT. 


70. Execution, Admission of.— 
Suit on document.—Where a defendant admits the 
execution of a document upon which he is sued, the 
onus lies on him to get rid of the effect of such 
admission, YEKNATH BaBagI v. GULABCHAND Ka- 





HANIL y ‘ ‘ , , . 1 Bom, 85 
Moxoorp Narain Deo v. JonarpUN DEY Bor- 
NICK. , , ‘ 16 W. R., 208 

71, Mortgage-deed, 








Possession under.—Where the execution of a mort- 
gage-decd was alimitted and long possession of the 
mortgagee under that decree wan established, — Held 
that the onus of proving that the transaction wus 
impeachable lies on the person who impugns it and 
denies that the money which was consideration for 
its execution was paid, HURPAUL SINGH 0, ZA- 
HOORUN . 2 Agra, 202 


72. — — Consideration, Payment of, 
— Recital in deed.— Preswmption,— W hen it has been 
found that a decd has been duly executed, and that 
a certain stun of money has passed in consideration 
of that deed, and where there is a recital in the deed 
of the fact that the balance of the consideration- 
money was paid previously to the execution of the 
deed, then there is something more than a presump- 
tion that the whole slang it has ai Rt 

‘ MUN SINGH vo, BHUGGOBUT 
the deed. Do ‘SW. R, 318 











78. Presumption as 
to bona fides.— Where a mortgage is found to be 
genuine, and the reccipt of consideration admitted, 


the Court is bound to assume, unless it be shown to 

the contrary, that the transaction was a real one, and 

that the consideration-money isi paid. RapHa- 
BaNERJEE v. JOLOONATH SINGH 

mene (7 W.R., 441 


14, ———_——_——— Deed_of sale.— 
Acknowledgment of payment tn deed.— Delivery of 
deed.—In a suit to recover the balance of purchase- 
money alleged to have been due upou the sale of a 
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ONUS PROBANDI—contiaued. 


15, DOCUMENTS RELATING TO LOANS, 
EXECUTION OF AND CONSIDERATION 
FOR, AND CASES OF MONEY LENT— 


continued. 


Consideration, Payment of—continued. 


decree where the plaintiff’s case was that the consi- 
deration-money was not paid, but a rooqua given 
for it, payable when the mutation of names took 
place,—Held that the onus of proving non-payment 
was thrown upon the pane In consequence of the 
acknowledgments she had made of the receipt of the 
whole purchase-money,—viz., an admission which was 
made and recorded under Act XX of 1866, at the 
time when tho deed was rogistered, and again an 
acknowledgment made in the petition presented to 
the Court which made the decree for mutation of 
names, Although when a deed of sale containing an 
acknowledgment of payment is written, payment is 
not made, it may become an acknowlgment after. 
wards,—z.e., when the deed is handed over. ALLEB 
Sua o. AMANKE Beau 190 W. R., 149 


75. Proof of execution and bona 
fides of transaction.— Suit on mortgage-bond.— 
Where a claim is made under an alleged mortgage 
against a bond fide purchaser for value, and the de- 
fendant puts in issue the genuineness of the trausac- 
tion, the onus is upon the plaintiff of proving prima 
facie the bona fides as well as the actual execution 
of the mortgage; and if the Court discredits tho 
plaintiff's witnesses as regards the bona fides of the 
transactiow, it is at liberty to dismiss the suit, 
although the defendant gives no substantial ovidence 
of fraud. Brasesuwaka PEsukanr v. BODHANUDDI 

(I. L. R., 6 Cale., 268: 70. L. R., 8 


76. ——_—_——_— Proof of execution and con- 
sideration.— Suit on bond.—In a suit on # bond, 
the plaintiff js entitled to recover upon showing that 
it was executed by the defendant. The onus lies on 
the defendant of showing the want of consideration, 
Juaaut CuunvER Cyowbury v. Bucawan Crun- 
pDéR FoTTEN DUR Marsh., 27: 1 Hay, 67 
, {1 Ind. Jur., O. 8., 67 

KuRUFOOL Koogr ¢, RAJKALKE KOOrR 
(17 W. B., 480 


77. — Receipt of consideration,— 
Suit on bond.—Though a bond may be genuine and 
duly executed, the receipt of consideration must 
nevertheless be proved, GuansAM Sinun 0, Cuv- 
KOWREE SINGH . W.R., 1664, 197 


78. Payment «ander 
letter of assignment.—When ®& defendant admits 
execution of a bond, but denies receipt of considera- 
tion, the onus of proving receipt is on the plaintiff, 
Whien a defendant admits having written a letter of 
assignment directing the plaintiff to pay certain 
sums of money due by the defendant to the third 
partics named in the letter, the plaintiff is bound to 
prove such payment. Roop Munev, Sinan +, 
Axunp Roy 3 W. B., lil 


. SW. 20 








al ® 


JSHALOO v. FURZUND ALI , 
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ONUS PROBANDI—continned. 


15. DOCUMENTS RELATING TO LOANS, 
EXECUTION OF AND CONSIDERATION 
FOR, AND CASES OF MONEY LENT— 
continued. 


70. Proof of amount due.— Suit 
on. bond. —In a suit on a bond, it is for the plaintiff 
to prove the amount of the debt, and this will be 
done sufficiently in the first instance by proof of the 
execution of the bond. It is for the defendant to 
prove in answer, if he can, that such amount is less 
than the sum sued for. SIVARAMAIYAR v. SAMU 
AIYAR . : ; ; é 1 Mad., 447 


80. ————-— Recital in bond.— Consider- 
ation.—The plaintiff sued on a bond, which recited 
that the defendant had received the consideration 
mentioned in the bond. Held that the onus was on 
the defendant to show that the recital in the bond 
was not correct. Funur Brat v. BAssinupI MIDHA 

4B.1L.R., F. B,, 54 


§. C. Footer Bripee v. Bassrruppy Mirpwa- 
Bama Natu CHUCKERBUTTY v. ROMANATH Roy 
(12 W. R., F. B., 25 


RuGHOONATH Doss vo. LUOHMEE NARAIN SINGH 
[10 W. R., 407 





81. ae «= A mission.— 
Consideration.—A. sued B. on a bond, in which it 
wae recited that B. had received the amount. 3B., in 
his written statement, adinitted execution, but stated 
that he had received the amount mentioned therein, 
not under the bond, but on the pledge of cettain jewel- 
lery. Held that, on the admission of the execution 
of the bond, which contained the recital of payment, 
the onus was upon B. to prove that payment had not 
been made under the bond. MANIKLAL BABoo v. 


Rampas MAZuUMDAR 
(1B. L. BR, A. C., 92: 10 W. R., 132 


Proof of want of considera- 
tion. Suté for money due on dond.—When in a 
suit for money due on a bond, both the execution and 
the receipt of the consideration are denied, the de- 
fendant must prove the latter plea, if the execution 
be established by the plaintiff. KisHENDYAL SINGH 
eo. Monouus LALL ° ‘ . 3 Hay, 381 


83. Suit on bond.— 
Onus thrown on wrong party, Effect of.—The defend. 
ants in a suit on a bond admitted the execution of the 
bond, but denied that they had received, as the bond 
recited they had at the time of its execution, the 
consideration for it. The Court of first instance, 
instead of. calling on the defendants to establish the 
fact that they had not received the consideration for 
the bond as it ought to have done under the circum- 
atanoee, irregularly allowed the plaintiff to produce 
witnesses to prove that the consideration for the bond 
had been paid at the time of its execution. The 
evidenoe of these witnesses proved that the consider- 
ation of the bond had not been paid at the time of 
execution, and that, if it had been paid at all, it had 
been paid at.some subsequent time. Held that, al- 
though the plaintiff ought not to have begun, yet, as 
he had done so, and his witnesses had proved that the 
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15. DOCUMENTS RELATING TO LOANS, 
EXECUTION OF AND CONSIDERATION. 
FOR, AND CASES OF MONEY LENT— 


continued, 
Proof of want of consideration—continued. 


consideration for the bond had not been paid as ad- 
mitted in the bond, a new case was opened up in 
which the onus was shifted back to the plaintiff to 
establish that he had, not at the time alleged in the 
bond, but at such eome subsequent time, paid to the 
defendants the consideration for the bond. Maxup 
», BAHORI LAL : . LLB. 8 All, 824 


84, —————- Allegation of payment.— 
Allegation of loss of document.—The plaintiff in a 
suit on a bond for money accounted for not producing 
it by alleging that the defendant had stolen it. The 
defendant admitted the execution of the bonc, but 
alleged that he had paid it. Held that the defend- 
ant was bound to begin and prove payment either by 
the production of the bond or other evidence, or by 
both. Cuuni Kuar vo. Upar Ram 

[1 L. R., 6 All, 73 


85. ——-———- Plea of payment.—Sutt on 
bond.— Alleged theft of bond by obligors. —The 
plaintiff sued on a bond made in his favour by the 
defendants which he alleged had been stolen by the 
defendants. The defendants, while admitting the 
execution of the bond, pleaded payment, and that the 
bond had been returned by the plaintiff to them. 
They did not produce the bond, nor did they offer any 
evidence of the alleged payment. Held that, as the 
defendants admitted the bond and pleaded payment, 
the burden of proof of such payment lay on them. 
SavJI BIN Satu v. PatLv 8 Bom., A. C., 189 


MEHEROONNISSA v. ABDOOL GUNEE 


[17 W. R., 509 


86. ——_————- Suit for money lent on ac- 
knowledgment.— Proof of consideration.—W here 
the plaintiff sued to recover money lent, relying upon 
asamadaskat or acknowledgment of debt given by the 
defendant,—Held that section 9 of Bombay Regula- 
tion V of 1827 contained the rule of law applicable to 
the case, and that the onus lay on the defendant to 
prove that he had not received full consideration for 
the acknowledgment of indebtedness he had sub- 
scribed. Moti KAHANJI o. DIPCHAND VIRCHAND 

[5 Bom.,, A. C., 81 


87. ———__——- Suit for money lent.—<d- 
mission of receipt of note.— Where a plaintiff suing 
for repayment of a loan fails to prove to the satisfac- 
tion of the Court that a pledge alleged to have been 
made as security was made, he is nevertheless entitled 
to a decree, unless the Court holds that the loan 
iteelf was not made. A party admitting the receipt 
of a note for 21,000 on loan becomes primarily 
liable for it to the lender, and it is for him to show 
that the advance was made, not on his credit, but on 
that of some other person. MoNnonur Doss oe. 
GuN@a PessHap eS oe - 2N. W., 366 
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15. DOCUMENTS RELATING TO LOANS, 
EXECUTION OF AND CONSIDERATION 
FOR, AND CASES OF MONEY LENT~— 
continued. 


88. ———-——-. Suit for value of hundi.— 
Proof of payment.— Possession of hundt,—On 2nd Au- 
gust 1872 4. K. fileda plaint against M. H.and M. B., 
in which he alleged that on let April 1870 Af, R. had 
given a hundi for #500, for value received, to A. K.; 
that on 27th March 1871 Mf. H. purchased this hundi 
from A, K., promising to pay him 2584 for it; that 
M. H. gave the hundi to his brother Z. HZ. for the 
purpose of obtaining payment of the amount from 
M. R.; and that J. H. subsequently informed 4. K. 
that the hundi had been lost. A. K. accordingly 
prayed that defendants Af. H. and M. R. might be 
decreed to pay to him: R584 with profit and intcrest. 
M. R. admitted that he had executed the hundi, and 
ha@ given it to 4, K. for R500. He further alleged 
that it had been presented to him for payment by 
I. H,, to whom he had paid the amount with interest 
on 31st March 1871, and he produced the hundi with 
a receipt, purporting to be by Z. H., indorsed upon 
it. J. H. denied the payment by M7. 2., and alleged 
the indorsement on the hundito be a forgery. Held 
that the admission by Hf. R. of the drawing of the 
hundi for value received laid on him the burden of 
proving payment, and that, though the possession by 
M. BR. of the hundi was a circumstance in his favour, 
yet, as it did not in itself amount to proof of pay- 
ment, the onus probandi was uot thereby shifted on 
to the plaintiff. AsbuL Karim v. Mang Hansnas 

(I. L. B., 1 Bom., 206 


89. ——_—_——— Statement in ikrar reser- 
ving equity of redemption.— Loss of document,—- 
Absolute sale, Deed of —Piaintiff sued for contirma- 
tion of possession and registratiun of certain property 
which had been mortgaged to him by defendants. 
The transaction on the face of the deed was an absolute 
sale, but an ikrar was executed at the saine time as 
the mortgage which reserved the equity of redemption 
to the mortgagor. Thia ikrar was made over to the 
defendant, the mortgagor. Plaintiff's allegation was 
that the ikrarnamah was returned to him by the 
mortgagor, who thus surrendered the equity of re- 
demption. Defendant alleged that the ikrar had been 
lost and had somehow found its way to the plaintiff. 
Held that the presumption of law was in favour of 
the plaintiff, who had possession of the ikrar, and 
that the onus of, proving its loss lay upon the defend- 


ant. Raz Coowark SincH ov. Ramu Sunave Roy 
(ll W. R., 151 
90. Satisfaction of decree.— Proof 





of payment made out of Court,— Statement tx receipt 
-—Where money was paid in satiafaction of a decree, 
not through the Court, and a receipt was taken, but 
execution was afterwards enforced in 8 suit for refund 
of the money so puid,—Held that the statement 
contained in the receipt to the effect that the decree 
had been satisfied was sufficient to shift the burden 
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of proof to the defendant to show that it was an | 


incorrect statement. Daviata vo, Ganese SHASTRI 
[I. L. B., 4 Bom., 


| who might have shifted the burden of proof, 
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ONUS PROBANDI—continued. 
16. EASEMENTS.. 


91. Claim to restrain exercise 
of proprietary rights,—Criminal Procedure 
o Sern Xx of 1882), #. 147.—The right to re- 
strain another from exercising ordina 
rights over his own land is of the natare aye ae 
ment different from the ordinary rights of owners of 
land; the burden of proof would, therefore, He upon 
the party alleging such rights. Hans Monuw 
THAKUR v. Kissen SUNDARI 


[I. L. R., 11 Calo,, 68 


92. Right of way or water 
course over land.—Suit to have right to easement 
determined after order of Magistrate under ¢. 632, 
Criminal Procedure Code, 1872.—Whore the right 
to havo a way or water-course over certain land is 
disputed by the owner thereof, and an order, under 
section 632 of the Code of Criminal Procedure, has 
been passed by the Magistrate in favour of the pere 
son claiming tho right, the fact of such an order 
having been made will not be sufficient to relieve the 
latter from the onus of proving the claim, in a sub- 
sequent suit by the owner to establish his right to 
the exclusive use of the land. Puchai Khan v. 
Abed Sirdar, 21 W. R., 140, dissented from. Ossoy 
Cuuron Dry v. LUKuny Monzx Bewa 


(2 0. L. R., 555 


93. Right of way.—Ssit for de- 
claration that party who has obtained an order 
tnder 4.0320, Criminal Procedure Code, 1961, hase 
no right of way.—Proof of right to possession.— 
In a suit for a declaration that defendant had no 
right of way over certain land belonging to the 
plaintiff, where it appeared that the defendant hae 
obtained an ordcr from the Magistrate under thd 
Criminal Procedure Code, 1861, section 820, it was 
held that the onus of proving an casement did 
not lie with the defendant, but that it was forthe 
plaintiff to prove that hoe was entitled to exclusive 
possession. PocHal KHAN 9, AED SIRDAR 


(21 W. R., 140 


94, ——————. Right to water.— Suit for re. 
moval of outlets for water: plaintiff alleging right 
to its exclusive use.—In « suit for the removal of 
certain outlets made by defendant in an aqueduct, on 
the ground that plaintiff was entitled to the exclusive 
use of the water of the ajueduct, where the defence 
set up was that the portion of the aqueduct to which 
the dispute related was where water flowed through 
the lands of the defendant’s zemindari,—-Held that 
it was for plaintiff to make good the title he alleged. 
ONRAET v, KISHEN SOONDUEREE Dossex 


(15 W. R., 88 











17. EJECTMENT, 


05. ————— Suit for ejectment.— Limita- 
tion Act, 1869, 8. 15.—The law obtaining in India 
requires that, in actions of ejectment, the Courts 
should always enforce the rule that a plaintiff must 
recover by the strength of his own title ; and s gel 
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‘ONUS PROBANDI—continued. 
17. EJECTMENT—continued. 
Buit for ejectment—continued. 


had proceeded under section 15 of Act XIV of 1859, 
cannot, if he let slip that opportunity, obtain the 
same advantage in an action of ejectment. Dana- 
BHAI NABSIDAS ov. SUB-COLLECTOR OF BRoacn 

7 Bom., A. C., 82 


98, —$— Limitation. 
—Tenancy.—When a plaintiff seeks to eject persons 
_ from premises claimed: by him, on the ground that 
they are in wrongful possession of the premises, he 
is bound to show that he or some of the persons 
under whom he claims have been in possession of the 
property within twelve years before suit. A mere 
allegation in the plaint that the persons sought to be 
ejected were the tenants of the person through whom 
the plaintiff claims, will not shift the burden of 
proof. Rao Karan Singh v. Bakar Ali Khan, L. 
R.,9 I. A. 99, explained and distinguished. GorpauL 

CHUNDER CHUCKERBUTTY 0. NILMONEY MITT#R 
(I. L. R., 10 Cale., 374 


97, ———_———_——_—___—_—_——————_ Claim to joint 
owsxership.—In a suit to eject the special appellant 
from a portion of a house which he claimed to be in 
possession of as part owner,— Held that the lower 
Appellate Court was \.rong in laying down that it 
was not called upon to decide whether the defendant 
was entitled to share in the house, as the onus of 
proving an exclusive title to the property lay on the 
plaintiff. Isuss1 v. KHATIZA 

(2 Bom., 189: 2nd’Hd., 181 


3s, —————_—__—_——_———— Proof of pos- 
session.— Quere,— Whether a plaintiff in ejectment 
is entitled to succeed upon mere proof of antecedent 
undisturbed possession. JOYTARA DaAssEk v. MAHO- 
uMueD MoBARUCK 

(I. L. R., 8 Cale, 975: 11 C. L. R., 389 


98. Hjectment, Evidence of.— 
Presumption of acts of Court being bond fide.— 
An ejectment alleged to have taken place under 
direct action of Court, and supported by documents 
iasued by, and filed in, the Court, must be presumed 
to have -been real and bond fide, until the party 
ejected proves that all these proceedings were ficti- 
tious, and that he never lost possession of the land, 
but still holds it. BopuRoopreNn v. HANni¥¥ MUL- 
LIOX . . ; . , - 5 W.R., 180 


18. ENHANCEMENT OF RENT. 


00. ———_—_—— Suit for enhancement.— 
Fair and equitable rent.—A plaintiff who sues for 
enhanced rent is bound to prove that the present rate 
is not fair and equitable. HILLs ov. JENDAR MuUN- 
DUL . . 1W.R., 3 


GouaM Att v. Goran LAL mat: 





1 W. R., 56 


SUMEBERA KHATOON v. GOPAL LaLit TAGORE 
. fl W. R., 58 


101, ——_———_—— act & of 1859, 
a. 13.—Section 13 of Act X of 1869 was applicable, 
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ONUS PROBANDI—coxtinsed. 
18. ENHANCEMENT OF RENT—contiaaed. 
Suit for enhancement— continued. 


not merely to ryots having rights of occupancy, bu 
to all under-tenants and ryots. The landlord cannot 
by giving notice of enhancement, compel the tenan’ 
to pay more than a reasonable rent, and he canno’ 
enhance without notice specifying the grounds of en- 
hancement. The onus of proving the existence of th 
grounds alleged isupon the landlord. BakranaTH 
MANDAL v. BINODRAM SEN 

(lB.L. R., F.B,, 26:10 W. B., ¥. B., 3f 


102. ——_—_—_———__—_—_____—_—— Ground of en: 
hancement.—Act X of 1859, #. 17.—In a suit for 
enhancement of rent, on the ground that “the pro- 
duce and productive powers of the land have increasec 
otherwise than by the agency or at the expense of the 
ryot,”’ the onus is upon the plaintiff to prove the 
grounds upon which he seeks enhancement. KaJ- 
KBISHNA MOOKERJEE v. KaLr CHARAN DOBAIN 

(6 B. L. R., Ap., 122: 15 W. R., 10€ 


DHUNEAJ KoONWAER vo. OoGGUR NARAIN Koon: 
WaR . . 5 ; 15 W. R., £ 


108, ————_______—————- Act X of 1859, 
8. 17, cl. 2.—Where, in a suit for enhancemant or 
the ground that the productive powers of the Janc 
have been increased otherwise than by the agency o 
at the expense of the ryot, the defendant admits the 
increase in productiveness, but denies the allegec 
cause, the onus of proving that the productivenes 
has been increased by other means lies on the plain- 
tiff. PuLIN BEHARI SEN v, WATSON 

[B. L. R., Sup. VoL, 004 


S. C. Poorrmy Benarge Sern v. WATSON 
[9 W. R., 10C 


Overruling Nobrrn KisHzn Bost »v. SHoFAt- 
OOLLAH . ‘ 2 ° LW. R., 24 


104, ——_—_—_—_—_—_———— Nature of ten- 
ancy.— Grounds of enhancement.— In a suit to recover 
rent at an enhanced rate after notice had been granted, 
a kabuliat was put in in support of the plaintiff’s 
case and admitted by defendants, A pottah put 
in by defendants was found by the lower Court 
to be a forgery. Held that plaintiff’s cuntention 
that the kabuliat does not give the full terms of the 
agreement binds him to show beyond all reasonable 
doubt what were the actual terms of the pottah. 
Having failed to do this, the kabuliat was treated as 
complete and conclusive evidence of the nature of the 
tenancy, which was inferred by the Court to be per- 
manent and at a fixed rate. Held that it lay upon 
the plaintiff to make out distinctly the different 
grounds on which he rested his right to enhance,—viz., 
excess of area, increase of productiveness apart from 
the tenant’s agency, and increase in the yalue of pro- 
duce. GoLamM ALI v. GoPaL LaLL THAKOOR 

(9 W. R., 65 


8. C. on appeal to the Privy Council, Soonasoon- 
DERY Desi v. GOLAM ALI 

(15 B.L. R., 125, note 

19 W. R., 1423 


4 
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ONUS PROBANDI—costinued. 
18. ENHANCEMENT OF RENT--continued. 
Suit for enhancement—constisued. 


105. Purchaser of 
estate settled in perpetuity.— When the purchaser of 
a moiety of an estate settled in perpetuity some years 
ago according to a jummabundi then made, does 
not sue directly to set aside the jummabundi of settle- 
ment, but many years after the settlement he sues to 
enhance the rents entered therein, to entitle him to 
succeed he must show that since the period of settle- 
ment circumstances have occurred which have tend- 
ed to raise the value of the ryot’s lands, and con- 
sequently to entitle him to an increased share of the 
surplus profits arising from the lands, Ram LooHUN 
PavuLv. Broso MOHINEE 

[W. R., 1864, Act X, 118 


106. Similar rates. 
—Where a plaintiff sues for enhancement, on the 
ground that the defendant does not pay the rents paid 
by others in the neighbourhood for similar lands, and 
the defendant denies his lability to pay such rents 
owing to his having mokurrari pottahs, the onus is 
on the defendant to prove those pottahs. PRANNATH 
Roy CHOWDHEY v. MOHEHOODEEN AIMED 

(6 W. R., Act X, 39 


107, Custom to ea- 
empt certain land.—In a suit for enhancement, where 
the defendant pleads that rent has been assessed on 
lands covered by hedges and ditches and forming 
boundaries between fields, and that according to cus- 
tom such land is not liable to pay rent at all, the 
onus is on the defendant to prove the custom. Hakoo 
CHOWDHEY 0, JOYESSUR NUNDEE 

[6 W.R., Act X, 46 


108. Excess lands.— 
In a suit for enhancement of rent on the ground 
that defendant holds land in excess of what he pays 
rent for, it is plaintiff’s duty to show that the lands 
in question are all included within the tenure of the 
defendant, but that the latter has been paying rent 
for a quantity lesa than the arca of those lands, 
AuMED HOossEIN 0. BUNDRE . 15 W.R,, 91 


108. ——_—_ Act X of 1859, 
8. 16.— Presumption.—In a suit for enhancement, the 
burden of proof that a tenure is protected under sec- 
tion 16, Act X of 1859, is on the defendant, and it is 
only for the plaintiff to rebut any presumption which 
the defendant may make out under that section. 
NOBOKRISTO MosoomMpAk v. TaBA MONEE 

(12 W. R., 320 


110. Proof of varia- 
tion in rate of rent.— Act X of 1859, s. 16.—In a suit 
for enhancement, the presumption under section 16, 
Act X of 1859, established by twenty years’ holding 
at a uniform rate, cannot be rebutted by the fact 
that the plaintiff did not obtain direct possession of 
the estate for many years, and was fer other reasons 
prevented from suing, but the onus is on the plaintiff 
to prove that the present rent has been varied or 
fixed at a period subsequent to the decennial settle- 
ment. Duy SincH c.Cnunper Kant Mooxse- 


EE . ‘ : . W.R., 1864, Act X, 25 
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ONUS PROBANDI—continaed. 
18 ENHANCEMENT OF RENT—conttnaned. 
Suit for enhancement —conitinued, 


Ww. ——— Variation of 
rent,—The fact alone of variations in the amount of 
rent paid between one year and another does not ne- 
cossarily establish a right in the plaintiff to enhance 
or affect the defendant’s right to hold at a fixed 
rent. It is for the defendant to account for such 
variation. Horzonati Roy v. CuirrramMongy Dos- 
SER é . ; . SW.R., Act X, 129 


112. Proof of uni- 
Sormity of rent.—In a suit for enhanced rent of a 
talook, the existence of which as an ancient talook 
is undoubted, and in which the only question is whe- 
ther the rent is fixed or variable, the onus is first on 
the defendant to prove that he has held at a uniform 
rate for twenty years, and (if the defendant prove so 
much) then on the plaintiff to prove that the rent has 








varied since tho permanent settlement. Ragu. 
MONEE DEBEA v, HURRONATH Roy 
(1 W. R., 280 





113, —--—-______—- Beng. Reg. VIII 
of 1793, se. 48, 61.—Registration—In a suit for 
enhancement of rent,— Held that in order to bring a 
talook within the scope of section 51, Regulation 
VII of 1793, it was sufficient to show that the 
tenure existed, and was capable of being registered 
at the time of the decennial settlement, the fact of 
actual registration not being an essential element in 
the formation of a talook. Held, further, that the 
effect of sfroof of the existence of such # talook at the 
time of the decennial settlement was sufficient to 
throw the onus on the plaintiff to prove that it was 
held at a variable rent. RapHIkKA CHOWDHRAIN 6. 
BAMASUNDAKI Dasi - 4B.L KR, PC, 8 


S. C. BAMASOONDURBE Dossee »v. RADHIKA 
CHOWDHURAIN , . IS W.R., P.C,, 11 
[18 Moore’s I. A., 248 


Reversing decision of High Court in-Bama Soon. 
DEREE Dossxs 0. KADUIKA CHOWDHRAIN 
[1 W. R., 889 


114. Liability of 
land comprised in a zemindart to enhancement.— 
Dependent talook.— Resumed lakhiraji.— Beng, Reg, 
XIX of 1798.—Ina suit for enhancement of rent in 
respect of land which the defendant claimed to bold 
as a dependent talook,—ZHeld, the onus was upon the 
zemindar to show that the land was included in the 
zemindari at the time of the permanent settlement, 
ASSANULLAH 0. BussakaT ALI CHOWDHRY 

(I. L. R., 10 Cale, 980 


115. Plea that some 
lands never paid rent.—Suil for enhanc ement.— 
When a landlord sues for enhanced rent and is mat 
by an allegation that certain plote of land never paid 
any rent at all, the onus is on him to prove that the 
lands did at some former time pay him rent. Gum : 
GADUUK SINGH v. BIMOLA DossRE 


(5 W. R., Act X, 37 
Saees Narain Roy v. Corpam Doss Byrgzaces 
(6 W. B., Act X, 46 








+ § 
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ONUS PROBANDI—ocontinued. 
18. ENHANCEMENT OF RENT—continued. 
Suit for enhancement—coxtinued. 
Duun MONEE DEEZ v. SutToorGHUN SEAL 


[6 W. R., Act X, 100 
Umerxa CHURN Munpim v. Rampnons Mo- 
HURIB ; ; ; ; W. R., 35 


Gusant Kazi v. HARIHAR MOOKERJEE 
(B. L. R., Sup. VoL, 15: W.R., F. B., 115 


Ram Coomaz GHOSAL v. Deser Prrswap 
CHATTERJER . . CW.R., Act X, 87 


1186, Lakhiraj,—The 
suit was for enhancement of rent. The defendant 
set. up that certain plots of land, the rent of which 
was sought. to be enhanced, were lakhiraj, and there- 
fore not liable to pay rent. Held that the onus was 
not upon the defendant to prove the land was lakhi- 
raj, but upon the plaintiff to prove that the land was 
mal, or rent-paying. Semble,—The Courts are accus- 
tomed to require some primd facie evidence ‘from 
defendants raising such defence that they hold some 
lakhiraj lands, SRkIDHaR Nanpr v, Brasa Natu 
Kunpu CHowpHRY . 2B.L., R., A. C., 211 

[§.C. 14 W.R., 286, note 


117. ———— Separation of 
mai and lakhétraj land» —In a suit for assessment at 
enhanced rates, in which the defendant adinits that 
the main portion of the lands in dispute are mal, but 
does not separate the rent-free lands, the plaintiff is 
not bound to prove that the lands are mal until the 
defendant points out their precise situatiofi. Surto 
CHURN GHOsAL v. TARINBE CHURN GHOSE 

(3 W. R., 178 


Umouna Montun Drs Roy 
[5 W. R., Act X, 48 
NsHat CHUNDEB MIsTRER 0. HURER PERsHAD 
MunpvuL . ‘ j 8 W. R., 1838 


118. Plea that cer- 
tain of the lands included in notice are not enhance- 
able.—Onus of proof of such fact.—Notice of 
enhancement.—In suits for enhancement of rent, 
where the tenant pleads that a portion of the land 
sought to be enhanced is held by him rent-free, the 
onus is on the tenant to provo primd facie that such 
portion of the land is so held by him; and if he be 
successful in this, the onus is then shifted upon the 
landlord to rebut such primd facie evidence. NE- 
way BunporapHya ». Kali Prosonno GuHoss 

LL. R., 6 Calc,, 643 :8 C.L. B., 6 


119. ~ Allegation of 
land being lakhiray.—In a suit for enhancement of 
rent upon.a certain area of land which plaintiff alleged 
to be mal, defendant set up that a portion of that 
ares was lakhiraj and did not belong to plaintiff's 
semindari, Held that plaintiff was bound to prove 
that he had received rent for the disputed portion 
before he could obtain a decree for rent for such 
portion, Qwuere,—Ie it sufficient that defendant’s 
plea is a. mere allegation of lakhiraj, or must it be 
supported by primd facie evidence? Mun Moxnun 
Dey ve. Sarznam Rog .  . 14 W.R., 385 
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ONUS PROBANDI—continued. 
18. ENHANCEMENT OF RENT—contianed. 
Suit for enhancement—continued. 


120. Evidence of re- 
ceipt of rent.—In a suit for enhancement of rent, 
where defendant gives primé facie proof of a rent- 
free title, such asa proceeding of the resumption au- 
thorities releasing his lands under section 48, Bengal 
Regulation XIX of 1798, the onus is on the plaintiff 
to prove receipt of rent. Hexra Rau Buvrra- 
COHARJBE v, ASHRUF ALI . . OW. R.,.108 


—_—_——— dCAllegetion of 
débutter land.—Ih a suit for enhancement of rent, 
where defendant pleads that a parcel of it is debut- 
ter land, the property of another party, the onus lies 
on the plaintiff to prove that the land is mal, even 
though the alleged owner puts forward no claim. 
Prem CHAND BakIK »v. BrogonaTH Koonpoo 
CHOWDHRY  , e. ; . 10 W.R., 306 


122, ——_—__—_——_—___—___—_—— Suit for arrears 
of rent.—In a suit for arrears of rent at an enhanced 
rate, where the defendant set up that he had relin- 
quished all the mal land in his occupation, and that 
the residue of the land in dispute was lakhiraj,— 
Held that the onus was upon the plaintiff to prove 
that the land for which he sued for enhanced rent 
was rent-paying, and not on the defendant to make 
good his defence. MAHOMED AzssaR ALI v, Nas- 
SiR MAHOMED . . SBLR, A. C,, 304 


128. Suit to contest enhance- 
ment.—-Act X of 1859, s. 14.—In a suit brought by 
aryot under section 14, Act X of 1859, to contest 
a notice of enhancement, the onus probandi is on 
the ryot. Paitnexs Ram CHowpsRY v. CHIDAM 
CHUNDRE SHAHA . : . - SW.k.8 








19. GENEALOGICAL DESCENT. 


124, —_—_———- Suit for partition of here- 
ditary property.— Proof of genealogical descent.— 
In a suit for partition of hereditary property, it is 
not necessary for the plaintiff to trace back his genea- 
logy to the original grantee and to prove that no 
other descendant of that grantce except himself and 
the dofondants are in existence. It is sufficient for 
him to show that he and they are the only representa- 
tives of the person who last held the property. If 
others claim a share, it is for thom to show that they 
have any rights which operate to restrict the plain- 
tiff's prima facie right to treat such property as the 
exclusive property of himself and the defendants. 
KaxkadI BIN RANOJI v, BAPUJI BIN MADHAVRAY 

[8 Bom., A. C., 205 


135. Common ancestor.—Claim 
as collateral heir.—Where the plaintiff claimed as 
paternal uncle’s grandson and only heie of N., and 
the evidence showed that N.’s father was one of three 
brothers, but it was not stated in the plaint, nor 
shown by the evidence, who was the father of the 
three brothers,—Held that the suit ought to be 
dismissed, it being incumbent on the plaintiff, 
claiming as a collateral heir, to show who the common 
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ONUS PROBANDI—continued. 
19. GENEALOGICAL DESCENT—continued. 
Common ancestor—contisued. 


ancestor was from whom he derived title, 
yaurH Doss v. Protas CaunpER Doss 
{L.L. B., 6 Calc., 626: 8 C. L. R., 338 


KEpDAR- 


20. HINDU LAW. 
(a) ADorTIon. 


126. Suit to set aside adoption. 
—Invalidity of adoption.—A plaintiff suing for a 
declaration that an adoption is invalid is bound to 
prove the invalidity. Brogo Kiszorer Dosske v. 
SreenaTH Boss ‘ - 9 W. R., 4538 


1327, ——_—_——_—_———_____————_ Allegation of 
fraudulent adoption.—In a suit to have it declared 
that an adoption which has long taken place, and has 
been &cted upon, and in virtue of which defendants are 
in possession, ia a fraudulent and false adoption, the 
onus lies on the plaintiff to make out, to sone extent at 
any rate, the fraud and falsehood alleged. Gooroo 
Prosunno Sineu v, Nin Mapuus Sinan 

[21 W. R., 84 


128. Improper and 
unauthorised adoption.—In a suit in which plaintiffs, 
claiming’ as heirs of a deceased Hindu, sought to set 
aside an adoption effected by the widow as without 
authority and otherwise improper, the lower Appel- 
late Court held that the onus lay with the plaintiffs 
to prove their affirmation in respect to the adoption. 
Hvz Dra Nag e, Roy Kristo Buoomick 

{24 W. R., 107 


129. Adoption under 
will.— Proof of calidity of aloption.—A Hindu died 
leaving «# son (who afterwards died a minor and un- 
married), a widow, and three daughters. On the 
death of the minor the widow succeeded to the pro- 
perty, and, undera will of her late husband, adopted 
in 1851 a son of her husband’s brother. The widow 
died in 1866. One of the daughters, a8 guardian of 
her infant son born in 1853, brought a suit to set 
aside the will, and with it the adoption, and for 
recovery of possession of the property left by her 
minor brother. The defence set up was that the will 
was genuine; that the plaintiff should have sued 
within twelve years from the adoption ; and that she 
had in 1851 admitted the adoption in having accepted 
a dur-putni from the guardian of the adopted son. 
Held that the onus was upon the adopted son to prove 
the validity of the adoption, and not upon the plain- 
tiff suing as heir to prove its invalidity, even though 
he alleged fraud and adduced nu evidence in support 
of it. Taninr CHakaN CHOWDHERY 0. Sanopa 
Sunpak Das 

(8B. L. R.A. C, 146: 11 W. R., 468 











(5) ALIENATION. 


130. ————_——_ Alienation by Hindu 
widow.— Proof uf secessity.—W here the validity of 
an alienation by a Hindu widow is the question for 


DIGEST OF CASES: 


| 


tc ee ee 





— ee 





¢ 4156 ) 


ONUS PROBANDI—continned. 
20. HINDU LAW—conttaued, 
(3) ALIRNATION—conitnued. 
Alienation by Hindu widow—contiaued, 


the considcration of the Court, the onus of 

the necessity for the alienation rests with the alienee. 
Where in such a case the plea of necessity fails, the 
Court will not grant a decree for immediate posses. 
sion, unlosa a very strong caso of waste and deteriora- 
tion be made out. What is sufficient evidence to 
support a sale by a Hindu widow of property in which 
she has only a life interest. CouTTsr Dares SINGH 
v. HURCOOMABEE . IInd Jur, 0. 8, 90 


Nunp Coomar Sine v. Guneaa Prresavp 
NARAIN SINGH . ; R,, 04 


And the same is the case ina suit by a son to 
annul an alienation of ancestral proporty by the 


father. JugpEL Nagain Suvayge vo. Latta Raw 
PROKASH . : ; : i W.R., 203 
131 Purchaser, Duty of —Suié for 





possession.— Plea of bond fide purchase.—In a suit to 
recover possession the onus is on the defendant who 
pleads that he is a bond Jide purchaser for value 
without notice of plaintiff's title to make out that 








plea. JEBBUNISSA vo. UmMuL CHUNDER CHACKLA- 

NUVIS ; , : 18 W.R., 151 
See VaARDEN Setu Sam vo. LUOKPATHY Roysaa 
[9 Moore’s I. A., 303 
133. Widow's power 


of alienation.—It is incumbent on the purchaser 
of realty ffom a Hindu widow to enquire whether 
the circumstances are such as to confer on her the 
power of alienation. H&RSRALALL SUAHA 0. JaDOB 
CHUNDRE CHRNOHKEY : : - Oor., 18 


133, ————__-_-—____—- Good fatth.— 
Failure to make inquiry as to widow's right to sell.— 
A purchaser from a childless Hinda widow is bound 
to satisfy himself as to her right to sell, If he does 
not act with due care in the matter, he cannot be 
anid to have acted legally in good faith, although he 
inay have fully believed, or taken for granted, that 
all was right. BRampuONE BHUTTACHARIREE ¢@. 
IsnaNuB 1aDER j / - 2W. RK. 193 


134. Purchase from 
Hindu widow,—Upon those who claim under an 
alienation from a Hindu widow reste the onus: of 
showing that the transaction was within her limited 
power. COLLECTOR OP MASULIPATAM a CAVALY 
VencaTa NARAINAPAH 

[a W. RB. P. C., 61: 8 Moore’s I, A., 52D 


So with a purchaser of immoveable property deal- 
iny with any one with a qualified power. 


See Vapaui RAMAKRISTNAMAY. Manva APPANYA 
(2 Mad, 407 
135. Necessity for allenation.— 


Adequacy of consideration.— Purchaser.—The onus 
of proving the necessity for a sale by a Hindu widow 
and the adequacy of the purchase-money les on the 
— Japvu Nate SIR0AR 0, SoxamMonee 

SRE e e ° ° ° ° 
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Necessity for alienation—continued. 
BissonautH Roy vo, Lani Bawapoor Sinax 


[1 W. R., 347 
Wooma CuHurnN BANEREIEB vo. HARADHUN 
MOooxKERJER F ; . LW. R., 347 


—————_—————— Mortgage by 
Hindu widow.—The burthen of proving the necessity 
for a mortgage by a Hindu widow rests on the mort- 
gagee, where that necessity is disputed by the next 
heir. GotaB Sina v. Rao Kurun Sine. Rao 
Kvron Sing v. MAHOMED Fyaz Au Kuan 

{10 B.L. R., P. C., 1: 14 Moore’s I. A., 176 


187. ——__—_—_—_- —————_ Purchaser of an- 
costral property.—Proof of inquiry as to existence 
of secessity.—In justifying the purchase of ances- 
tral property, the purchaser is not bound to prove the 
fact that family necessity actually existed ; itis suffi- 
cient if he establishes that he made bond fide inquiry 
into the matter and was in that inquiry reasonably 
led to suppose that the necessity did exist, SOOREN- 
DRO PausHAD Dosgy v. NUNDUN MIssER 

[21 W. R., 196 


138. Duty of pur- 
chaser of ancestral property.—Where ancestral pro- 
rty is to be sold or mortgaged, all that the purchaser 
tae to do is to sce that there is sufficient pressure 
upon the estate to render the transfer necessary. The 
fact of there being a decree, an attachment, and a 
roclamation for sale, is sufficient pressure. SHKORAT 
KoonE v. NUCKCHEDER LaLL . 12 W.R., 72 








189. ———— Alienation by 
Hindu.—In a suit brought by a Hindu son, for him- 
self and on behalf of three infant brothers, to set aside 
e sale of certain ancestral lands which had been made 
by his father without his concurrence,— Held that the 
onus of proving that the payment of the debts, on 
account of which the property was sold, was not a 
common family necessity, was properly laid by the 
District Judge upon the plaintiff. Babasr SaAxnos1 
o. RameHet PANDUSHET : - 2 Bom. 23 


140. Proof of power 
to alienate. — Degree of proof.—Although as a general 
rule it may lie upon those who claim under an 
alienation of ancestral property for necessary purposes 
to show that the transaction was within the limited 
power of the party alienating, yot particular cir- 
cumstances may shift the burden of proof. No fixed 
rule can be laid down as to the degree of proof 
requisite in such cases. Karmvk Sinen vo. Roop 
SINGH . . , . ‘ . SN. W., 4 


Tasouwaz ALI vo. Koons BEHABER LAL 
3 N. W., 8, note 


141, Malabar law.— 
Loan to karanavan.—There is no invariable presump- 
tion on whom the burden of proof lies as to the 
nocessity of a loan made to the karanavan. LKuara- 
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Necessity for alienation—continued, 


OHANIDATHIL KomBr ACHEN vo. KEBNATUMKORA 
LAKSHMI AMMA  , . OLR. & Mad, 201 


142, Application of 
purchase-money.— Sale by Hindu widow.— Duty of 
purchaser.—W here a Hindu widow sells as guardian of 
her minor son and for his maintenance the purchaser 
must show the necessity for the sale, but be need 
not see to the application of the money. KapHa 
KisHorB Mooxkexsze v. Mintoonsoy Gow 

(7 W. R., 28 


Koon Cuunpzr SurnmMa v. Ramsoy SuRMONA 
[10 W. R., 8 


Ram PersHaD SINGH vo. NAJBUNNISSA KooER 
i {9 W. R.p601 


143. Duties of pur- 
chaser.— Application of purchase-money.—A purcha- 
ser for value is not bound to prove the antecedent 
economy or good conduct of a Hindu widow who alien- 
ates a portion of her husband’s estate, nor to ac- 
count for the due appropriation of the purchase- 
money, but he is bound to use diligence in ascertain- 
ing that there is some legal necessity for the lvan, and 
he may be reasonably expected to prove the circum- 
stances connected with his own particular loan. Go- 
BINDMONEE DossRE v. SHAM LOLL Bysack. Katt 
Coomak Coowbury v. Ram Doss SHaHa 

(W. R., 1864, 153 


144, Application of 
purchase-money.— Alienation by Hindu widow.—In 
a sale by a Hindu widow under necessity, where the 
vendee pays a fair price and acts bond fide, the mere 
fact of only two thirds of the purchase-money being 
paid to creditors does not invalidate his conveyance, 
as he is not bound to see to the application of the 
purchase-money. RaM GOPAL GHOsE v. BULLODEB 
BoskE § .. § . . W.R.,, 1864, 885 


146. Obligation on 
creditor seeking to enforce acharge on property 
sold.—In transactions such as the alienation by a 
widow of her estute of inheritance derived from her 
husband, any creditor sceking to enforce a charge on 
such estate is bound at Icast to show the nature of 
the transaction, and to show that in advancing his 
money he gave credit on reasonable grounds to an 
assertion that the money was wanted for one of the 
recognised necessities, KAMESWAB PERSHAD 0, 
Ram Banapve Sineu 

(LL. R., 6 Cale. 843: 8 C. L. R., 861 
L. BR. 81.A,8 


KasHinatH Sitaram Ove v. DavxI 
[6 Boih., A.C., 211 


146. Creditor, Odli- 
gation of.— Proof of ha Aga of debt.— Where a 
party, entitled to impeach an alienation by a widow 
of her husband’s estate, sues to set aside such an 
alienation, and the defeydant establishes not only 
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ONUS PROBANDI—continaed. 
20. HINDU LAW—continsed. 
(5) ALIENATION—continued, 
Wecessity for alienation—continwed. 


that he had a charge on the estate in virtue of a 
mortgage-deed executed by the widow, but that the 
debt to him was on account of advances made to her 
for purposes for which she would have been entitled 
to alienate the estate as against the next heirs, it 
does not follow that becnuse plaintiff had a right to 
demand this peculiar proof of the ordinary rule 
which requires the party who alleges payment to 
prove payment is to be inverted in his favour, or 
that the debt is to be presumed to be satisfied, unless 
the contrary is shown by the creditor; and if he 
alleges that the mortgage-deed was not doxd fide, the 
burthen lies on him to prove his allegation. CavaLy 
VuncaTa NABAINAPAH 0, COLLECTOR OF MasvLi- 
PATAM 

lO W. R., P. C., 47: 11 Moore’s I. A., 619 


147. Suit to set aside aliena- 
tion.— Suit (o set aside sale in execution of decree 
of joint family property as improperly made.— 
Where joint family property is sold in execution of 
@ ducree against the head of the family, and pur- 
chased bond fide and for valuable consideration, the 
onus lies on members of the family who impugn 
the sale to show that the decree was an improper 
one. Sueo PensHap SINGH v. SOORJBUNSEE KOORR 

(24 W. R., 281 


148. Suit for share of alienated 
property.— Mortgage by one member of juint 
Samily.—Suit for possession of property.—In a suit 
by a Hindu widow to recover a share of property 
alleged to have been inherited from her husband (J.), 
and which had been mortgaged by her husband’s 
brother (2). and sold under a decree obtained on the 
mortgage, the question was raised whether the 
mone 
been borrowed by B. for his own private use, or for 
the benefit of the family. Zeld that the onus was 
on the defendant to show that the plaintiff had de- 
rived any benefit from the money, SrewMutty ov. 
Luxags Narain Dorr. . 22 W. R., 171 


149. Alienation by Hindu 
father.— Necessity.—Specific performance, Suit 
Sor, against father.— There is no legal presumption in 
the Madras Presidency that « sale by a Hindu father 
is valid until the contrary is shown. Where a suit 
is brought against the father of an undivided Hindu 











DIGEST OF CASES. 


for which the property was mortgaged had | 


| 





family having an infant son, for the specific perform- , 


ance of a contract to sell land, presumably ancestral, 
the Court, having thercby notice that the vendor's 
powers can be exercised without a breach of trust 


only where there exists a necessity sufficient in law . 


to justify the sale, and that the infant son is enti- 
tled to interdict the sale, is bound to require the 
plaintiff to give some proof of the necessity for the 


> ’ 
sale. GuRusami SasTRIAL 0. GANAPATHEA PrLLAT ' or person under disqualification by party 


[lL L. RB. 5 Mad., 337 


150. Purchase by son at sale 
for arrears of rent against father.—Prouf of 


il 





| 
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Purchase by son at sale for arrears of 
rent against father—continued, 


bona fides of sale—Where a son purchased & 
rty sold for arrears of rent, on account of the de- 
ault of his father, and both father and son were 
living together at the time of the purchase,— Held 
that the onus was on the son to prove that his pur- 
chase was bond fide. Hur SUHAYE M1ssax v. Deen 
Dyaz SINGH ’ ‘ : . TW.RB,, 276 


151. Alienation by manager of 
infant’s estate.—Presumption of bona fides.— 
Obligation of purchaser to inguire.—Necoseity for 
charge.— Under the Hindu law, the right of a bond 
Jide incumbrancer who has taken from a de facto 
manager a charge on lands created hongstly, for the 
purpose of saving the estate, or for the benefit of the 





estate, is not (provided tho circumstances would sup-* 


port the charge had it emanated from a de facto and 
de jure manager) affected by the want of union of 
the de facto with the de jure title. The question as 
to the onus of proof in auch cases is one not capable 
of a general and inflexible answer, but the presump- 
tion proper to be made will vary with circumstances. 
Thus, & mortgagee, who is setting up a charge in his 
favour made by one whose title to alienate he knew 
to be limited, must prove the facts whieh ombedy 
the representations made to him of the alleged deeds 
of the estate and the motives influencing his immediate 
loan ; but guch proof inust not be required from one 
not an original party, after a lapse of time and enjoy- 
ment and apparent acquiescence. Where, also, a 
charge is created by the substitution of a mew secu- 
rity for an older one, and the consideration for the 
older one was an old precedent debt of an ancestor 
not previously questioned, the presumption will arise 
in favour of a consideration that binds the estate. 
The Iender is bound to inquire into the necessity 
for the charge, and to satisfy himeclf that the manager 
is acting for tho benefit of the estate. But if he 
does so inquire and acts honestly, the real existence of 
an alleged sufficient and reasonably credited necessi 
is not a condition precedent to the validity of his 
charge, and he is not bound to see to the application 
of the moncy. Hrnooman PERsHAD PaNpBY 2. 
MuNDHAJ KOONWEREE 

(6 Moore’s L. A., 808: 18 W. R., Sl, note 


152. Sale of property by guar- 
dian for minor.—Allegation of fraud,—Ina suit 
by three brothers to recover an estate sold by their 
two brothers as their guardians during their minority, 
as they alleged, without uecessity and in collusion 
with the purchaser,— Hold that the onua wae on the 
plaintiff to prove the sale fraudulent and collustve, 
AcuusTH SinGm v. KiSHEN PaRsHAD Srneu 


{W. B., 1864, 837 
Bale of property of minor 








168. 


in fiductary position.— Proof of bona fides.— 
When a person, after attaining majority, questions 
any sale of his property made by his guardian during 


6x 


- 
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fale of property of minor or person 
under disqualification by party in fidu- 
ciary position—continued. 


his minority, the burden lies on the person who up- 
holds the purchase not only to show that, under the 
circumstances of the case, either the guardian had 
the power to sell or that the purchaser reasonably 
supposed he had such power, but, further, that the 
whole transaction, so far as regarded the purchaser’s 

rt in it, was bond fide. Following the principle 

id down the Court in the case of Kanailal 
Jowhari v. Kaminee Dabee, 1 B. ZL. B., O. C., 81, 
ote, it was held that when either the person who 
sells labours under disqualification, or the purchaser 
stands in a fiduciary relation to the owner of the pro- 
perty, the bona fides of the dealing cannot be pre- 
sumed, but must be made out by the purchaser. 
Roop Narain SixnGH vo. GUGADHUR PERsHAD 
NaRAIN . ‘ : . OW. RB, 297 


154, ———_—_—— Suit to set aside sale made 
by guardian,— Act XL of 1858, s. 18.—Fraud or 
collusion.— Purchaser.—Where a plaintiff alleges 
fraud or illegality as a ground for setting aside a 
sale made under section 18, the onus lies upon him to 
make out a primd favie case of fraud or illegality, 
and to show that the debt, which formed the consider- 
ation for the sale in such case, was one for which the 
minor was not responsible. Per Prinsep, J.—A 
atranger purchasing from a guardian, acting under 
the authority granted under section 18 of Act XL of 
1858, will be entitled to every protection from the 
Courts, so long as it is not shown that he acted in a 
fraudulent or collusive manner, knowing that the 
debts, for the liquidation of which the purchase- 
money would be applied, were not debts lawfull 
binding on the minor, The burden of proof in rick 
@ case would lie heavily on the person seeking to set 
aside the alienation. But where tho purchaser is 
himself the creditor, and, therefore has the means of 
satisfying a Court as to the origin and nature of the 
debts and how they are binding on the minor, the 
burden of proof is shifted on the purchaser, when 
the plaintiff has established a primd facie case. 
Sixuzz Crunp v. DuLrurty SinaH 

(I. L. BR. 5 Calo. 3638: 5 C.L. R., 874 

185. ———__——_ Alienation for debt con- 
tracted by karanavan.— Presumption.— Proof 
of agency and authority to contract debts.—There 1s 
no presumption of law that evory debt contracted by 
the navan of a Malabar tarwad is for the uses of 
tho tarwad and chargeable on the tarwad estate. 
The creditor must show, in the first instance, if it is 
disputed, that the obligor had authority from the 
tarwad as their agent and manager to contract debts, 
and that he assumed to act in the particular instance 
as such agent and manager. The creditor having 
establishéd these facts, it lies on the tarwad to show 
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20, HINDU LAW—costiaued, 
(0). ALIZENATION—continned. 


156. Alienation by anoestor.— 
Suit by heir.— Where an heir’s title to an estate is 
uncontested, and his possession is only obstructed by 
an alleged conveyance on the part of an ancestor, it 
lies upon the party holding possession, and who 
causes the obstruction, to prove that such a convey- 
ance has taken place. KaMINEE MoHUN CHUCKER- 
BUTTY ». Katee Kant Sxrn . 14 W.B., 275 


157. Subject of purchase.— Fri- 
dence of right and interest on purchased property. 
—A purchaser of another’s rights and interests is 
bound to show what may be properly comprised 
under that denomination, Ram Nara Roy v. SALEEM 
AHMED Kuan. Japoo NatH Roy vo. Sarerm 











AumEep Kuan . ; ; . SN. W.,188 
" (c) Marwrewanog. u 
168. Right in property beyond 


mere maintenance.— Right of widow exercising 
rights of ownership over estate of husband.— Where 
the widow has been allowed to exercise acts of owner- 
ship in respect of landed property belonging to her 
deceased husband incompatible with a mere right to 
maintenance from his estate, the onus of proof that 
the widow is entitled to nothing beyond a bars main- 
tenance lies upon the party asserting this. Nowinpa 


Sinau v. Sonun Koorr ; . 8N.W.,123 
(d) SrripHan. 
158. Purchase with stridhan, 





Proof of.—Hinds wife seeking to erempt property 
Srom the debts of her husband.—A Hindu wife seek- 
ing to exempt property from responsibility for her 
husband’s debts must clearly prove that she had stri- 
dhan, and that the property was purchased bead fide 
with her exclusive funds, BrosomonuN MYTHE 1, 
RapHA KoomMaRgeEs , . W.R., 1864, 60 


160. —_——-—_— Proof of property being 
stridhan.— Gift of Hindu widow.—The burden of 
proving property (the subject of a gift of a Hindu 
widow) to be stridhan rests with those claiming under 
her. CHUNDER Mons Dosskk v. JOYKISSEN SiR- 
CAR ‘ A . ; 1 W. B., 107 


BrssessuR CHUOKERBUTTY v. Ram Joy Moyoom- 
DAR : 2 W. R., 326 


21. HUSBAND AND WIFE. 


161, -_———- Suit by wife to recover 
property from husband.— Alienation by hus. 
band of securities belonging to wife.—In a suit by 
a Mahomedan wife, who had left her husband’s pro- 
tection on account of ill-usage, for recovery, among 
other property, of certain securities beldnging to her 
which had got into the husband’s possession, and the 
detention of which he justified on the ground that he 


* that the obligor was not acting within the scope of 
* his authority in the particular instance. Kuttr 

Manyapiyar «. Pavanu Murnar 
(1. L. RB. 3 Mad, 288 


had purchased them from her, and on their endorse- 
ment and delivery to him had paid the full value for 
them, the correct principle as to the onus of the 
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Suit by wife to recover property from 
husband—constisued. 


is that, although the wife may have failed to 
establish affirmatively the precise case alleged by her, 
her husband, having admitted the recoipt of the secu- 
rities from her, was bound to show something more 
than mere endorsement and delivery; that the rela- 
tion of the parties being what it was, it lay upon him 
to prove that the transactions which he sect up were 
bond fide sales and purchases, and that he actually 
gave full value for what he received from her; and 
where it was proved that the wife had the securities 
whilo under her husband’s protection, aud some had 
from her to him and others to his creditors, 
and that the wife left her husband’s house in destitu- 
tion, the proof adduced by the husband as to tho sale 
for full consideration to him must be full and clear, 
and such as to gene a Court of Justice that he 
tions were conducted fairly and properly, and 
with a due regard to the rights and interests of the 
wife. Where it was in proof that a portion of the 
immoveable property of the wife had passed to a 
bond fide purchaser under conveyances executed by 
the wife to her husband or to such purchaser, the 
burden of proof in a suit by her to recover the pro- 
perty is upon her, as she seeks to be relieved from the 
effectof her own conveyances, the execution of which 
she does not dispute, against one who, if not an abso- 
lute stranger, stands in no fiduciary relation to her, 
Buzitoor RvHEEM v. SHUMSOONNISSA BEGUM. Jv- 
poonaTH Boss v. SHUMSOONNISSA Braum 
(8 W. R., P. C.,3: 11 Moore’s I, A., 551 


8. C.in High Court. Buzzu, Ruum v. Suum- 
SHRROONNISSA BEGuM, Mirtrunsoy Boss o. Suum- 
SHZROONNISSA BrGuM. JUDOONAUTH HOSE oe. 
SHUMSHEROONMISgA Bacum . W.R., F. B., 60 


162, Suit by wife for property 
after divorce, Mahomedan law.—In a suit by a 
Mabomedan lady against her husband after divorce 
for recovery of property belonging to her which her 
husband held before the divorce, the possession of 
the husband being the possession of the wife, the 
onus lies on the busband te prove his right to the 
property ; till that was done the presumption was that 
the property so held by the husband was held by him 
on behalf of the wife, AsBDOOL ALI alias SHoaauna 
ov. KURBUMNISSA . r . W. R., 153 


163, Suit for possession of pro- 
perty of which husband and wife have 
been tenants.— Nature of possession.—iIn 9 suit 
to recover certain property on the allegation that 
plaintiff's father obtained it in gift from his wife 
Z., and that it had been in the possession of father 
and son more than thirty years, defendant having 
had his name recorded in the Collectorate as heir to 
L.,— Held, with reference to the fact that there 
had been a tenancy of husband aud wife pt rel 
that it was incumbent on plaintiff to prove that his 

ion was possession on his own account, and 
not that of an agent. VELAET ALI Kuan 0, AZMUN 
W. Ry 518 
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32. INTERVENORS. 


164. Suit for rent.—Freef' of 
receipt aad enjoyment of rent.—In a suit for rent 
under a kabuliat, if a third party intervenes and 
supports the dofendant’s case that the rente haye 
been paid, not to the plaintiff, but to the intervenar, 
the onus of proving such previous receipt. 
enjoyment is altogether on tho intervenor ; and 
his intervention is disposed of, tho plaintiff need not 
prove his title or the kabuliat. Ram Bourgas 


Spien « Jewa Manatoo~n . UW.R.,, 


Rapwa Kiguors Tarooxpas ev. Gotvck Cxuun- 
DER Roxy : ; . UW.R, 


165. Suit againet 
person holding under decree under 2.77, dot X Y 
1859.—The onus of proving title was on a plainti 
secking to oust # person formally declared by a decree 
under section 77, Act X of 1859, to be in enjoyment 
of the rent of disputed land and consequently in 





possession, Ruyao Monzs Dosexs v. NNorooRna 
Desia. ; : ‘ - TW.B.149 
166. Suit to get 





rid of decision in favour of intervenor.—In order to 
get rid of the effect of a Collector’s decision in 
favour of an intervenor under section 77, Act X of 
1888, the party entitled must bring « suit to establish 
his title, it being not enough for him merely to ostab- 
lish a vague allegation of dispossession and throw 
it upon the defendant to prove title, Moxnxussuz 
MooKksRJeEx v. Kates Doss MooxensEs 

e (11 W. R., 578 


167, Suit after auo- 
cessful intervention under s. 77, dot X 1859. 
Plaintiffs’ suit for rent against tho ryote of certain 
land alleged to belong to a mouzah (Baboolee) 
which they had bought at an auction sale having 
been dismissed in consequence of defendant’s inter- 
vention, under section 77, Act X of 1869, thoy 
brought an action againat hor to recover possession. 
The defence was that the land in dispute did not 
belong to plaiutiff’s mouzuh, but to defendant's 
mouzah, Gyrutpore. Held that the plaintiffs wore 
bound to prove their own case, and to show that the 
land belonged to their purchased estate (Babooleg), 
In this case, however, both purtics had consented 
have the caso decided on the re whother 
mouzah Gyrutpore was or was not in cxistence, and 
the defendant could not therefore make out a new 
case in special appeal. Moonvuk Biases v. Hoxoo- 
MAN PeesHapD : ; -. 1W.B., 877 


168. Suit after iater- 
vention ander 2.77, dot X of 1859.— Ri to rent, 
—Where a suit by the purchaser of an alleged lakhi- 
raj tenure for rent from his under-tenant was 
thrown out by the intervention of the superior land- 
lord, under section 77, Act X of 1850,—Held that 
ali the plaintiff had to do in « regular suit bronght 
by him in consequence, was to prove that he was en- 
titled to the rent from the undes-tenant. It was not 
necessary for him to prove that his land was valid 
lskhireaj, Ras Cavmpss Guoss o, Joy Crurpver 
Dutr ., 4 ‘ ° ; W. R., 197 


6rd 
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169. Civil Procedure Held that it was not only not necessary for the 





Code, s. 78.—Where the plaintiff sued to recover 
segs of certain property which he alleged he 

purchased from #., and proved his purchase, 
and B., the mother of Z., intervened and contended 
that the property was her own and purchased for 
herself and not on behalf of H.,—Held, the onus 
was on B. to prove the title. JAG@ADANAND 
Misser o. Hamip Rasvyt .-8 B. L. R., 182, note 


8. C. JuGGopAxuUnD Missee v. Hamrp Russoor 
[10 W. R., 52 


170. In asuit upon 
a registered kobala for possession of certain pro- 
perty the appellant intervened alleging a prior pur- 
chase by him from the plaintiffs’ vendor, and was 
made a defendant. On the plaintiffs having proved 
their title against the original defendants, the lower 
Courts held that the onus was on the appellant, who 
was not shown to be actually in possession, to prove 
his allegation. Held that the lower Courts were 
right in soholding. Jaggadanand Misser v. Hamid 
Rasul, 8 B. L. a 182, note : 10 W. R., 52, ap- 
proved and followed, Baunta Kunnv Dvupore ». 
ADIKUNDA PuNDA . . 70.L.B,, 560 


171. Proof of title. 
A, plaintiff who sues by right of inheritance for 
the recovery of lands in the possession, not illegal 
or forcible, of defendants, to the rents whereof it 
was held in a previous suit, in which he intervened, 
that he had not been in the actual enjoyment, is 
bound to prove as well his title to the estate, as his 
lineal descent from, or relation in such degree of 
contiguity as would entitle him to part succession 
to, the original acquirer thereof. Caytun MyTER 
oe. LUKHEE CHURN PaTNAIx - SW.R., 258 


172. Suit for kabuliat.—Act X 
of 1859, 8. 77.—Intervenor.—In a suit to obtain 
a kabuliat, the defendant admitted the plaintiff’s 
title, A third party intervened (under section 77, 
Act X of 1859) alleging that he was in actual receipt 
and enjoyment of the rent. Held that the onus 
was on the intervenor to prove that he was bond fide 
in actual reccipt and enjoyment of the rent, and not 
on the plaintiff to prove his possession. BaHARULLA 








ow. Masan ‘ : ‘ $3B.4L.R., Ap. 61 
Kissan Cuunpser Doss v. Burates SHEIKH 

[2 W.R., Act X, 36 

173. Suit for declaration of 





right,— Swit for usufruct of property.— Unsuccese- 
Sut intervention.—The mor of certain property 
having been purchased by 8. he sold it to G. who 
foreclosed, got = decree for possession,‘and sold it to 
W. W.’s intervention having failed in a suit for 
arreare of rent by a party setting up a title inter- 
mediate between him and the ryot, on the ground of 
a miras pottah obtained from the mortgagor subse- 
quently to the mortgage, he (W.) sued to have his 
wight declared to the rents payable by the ryot. 


plaintiff to prove possession, but the very ground he 
took was want of possession, his cause of action 
being that he was prevented from enjoying the usu- 
fruct. Held, also, that it was for the defendant to 
show that the incumbrance did not injure the out- 
turn of the property. GoBIND CHUNDEE BANERJEE 
eo. WISE. ° ° . , 1I2W.R,, 19> 


23. LANDLORD AND TENANT. 


174. ——_—_—_—— Allegation that lands are 
held under different title.— Where a ryot holds 
lands of considerable extent under a zemindar, and 
alleges that one or two plots occupied by him are held 
under a different title, the onus is on him to prove 
his‘allegation. Ras Coomar Roy v. Brsoy Gos: np 
Burat . F . ° . TW.R., 585 


175. Allegation of independent 
title.—Suit to confirm title.—In a suit by the lessee 
of the purchaser of the rights and interests of the 
first defendant to obtain possession of some portions 
of land alleged to fall within the share of the zemin- 
dari so purchased, defendants contended that the 
plots which were the subject of suit, although fall- 
ing within} the ambit of the zemindari, did not in 
fact form a portion of it, but were lakhiraj lands 
belonging to themselves by a title independent of 
the title to the zemindari. The evidence showed 
the principal defendant to have been in receipt of 
the rents and profits of the land in suit, as well as 
of his share of the zemindari. Held that the onus 
lay upon the defendants to show the alleged inde- 
pendent title; failing to do so, the primd facie title 
made out by the plaintiff ought to prevail, SHuM- 
pan ALI v. MuTHOoRNATH Durt . 14 W. R., 226 


176. Rival tenants.— Resigna- 
tion of tenancy.—In a suit between two rival tenants 
claiming to hold under the same landlord, where one 
of them admitted the tenancy of the other, but 
pleaded resignation by him of his tenancy and a 
lease to himself, the onus of proof was held to rest 
upon him who made the allegation. Kisaen Cuun- 
DEB SHaua v. Hookoom CHanp SHAHA 


(W. R., 1864, 47 


177. Allegation of particular 
tenure.— Proof of title.—The onus in a suit in 
which the plaintiff secks to obtain a declaration that 
the defendants held a tenure under him lies on the 
plaintiff, who must prove strictly the title under 
which he seeks that declaration. Roygs Moran ov. 














MupHoosoopuN Muypun . - OW. B., 154 
a 
178. Non-transfer- 


able tenwre.—Where a plaintiff sets up a case of an 
exceptional nim-ousut-howala, alleging it to be not 
transferable, the plaintiff should be called on to 
prove the allegation, before a defendant in posses- 
sion, under an order of a Revenue Court, can be 
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called on to prove title. Hurro Soonprry Denia 
o. AMBENA Beau - LIInd. Jur., N.8., 188 
[6 W. R., Act X, 72 

179. Sutt for pos- 


session under mokurrart lease.—In a suit to secover 
possession of land under a mokurruari lease granted 
to plaintiff by the zemindar (defendant who admitted 
ite validity) from the other defendant who had been 
in ——- twenty years, and who also claimed a 
mokurrari interest,—Held that the onus lay with 
the substantive defendant to show that his lease was 
mokurrari. RuaHoonaTH Dossy vo. Purusn Ram 
MawaTa . ; ‘ ‘ - lW.R.,9 


180, ————__________—_——_ Khadimi ten- 
wre.—Whoere persons have long held as khadime 
unéer the superior holders or managers of endowed 
property, and claim to hold a permanent khadimi 
tenure from which they are not liable to bo ejected 
except for misconduct, the onus probandi is on them. 
CHanp Mgan v. KHONDKAR ASHREUTOLLAH 

[6 W. R., 89 


Allegation that 
lands are str.— Sale in execution of decree.— Where 
& pergon whose proprietary rights in a mehal have 
been sold in execution of a decree, ulleges that land 
held by him at the time of such sale was held as sir, 
the burden of proof lies on him. Harr Das 0, 
GHANsHAM NaRAINn . LoL. RB. 6 All, 286 


182. Sust for posses- 
sion of ayma land.— Identification by plaintiff.— 
Where a plaintiff establishes a primd facie case of 
the identity of ayma land which he claims through 
his ancestor, who had been allowed by the Collector 
to retain it, it will rest with defendant to prove that 
the ‘and is his own, or that it is not the ayma land 
which the plaintiff’s ancestor once held. Monza 
ABDOOE Rus v. HUREYHUR MooxksEJEE 

(1 Ind. Jur., N. 8., 560 


183. Gorabundi ten- 
are.— Transferability, Proof of.—The onus lies on a 
plaintiff claiming in virtue of a purchase of the ten- 
ure from a former holder to be entitled to possession 
of gorabundi lands, to prove that such lands are 
transferable. CHUTTBEBHUJ BHARTI 0. JANKI PRo- 
SAUD SINGH . ‘ ‘ - 4£0.L.R.,, 208 


1 Khoti tenure, 
Proof of. — Suit for rent.—in a suit by a kabuliat- 
dar khot for rent from cultivators holding land ina 
khoti village, the onus does not lie on the plaintiff 
to prove the land to be khoti; but the holder of 
land in a khoti estate must prove that he is exempted 
from paying rent according to the custom of the 
country, MunamMabd Yakoun #. MunaMmav 
Ismamu lw Clit‘ e:*t*SSC~*é«e:«#CD Bom, 278 


186. Suit for value of 
trees cut by tenant.— Nature of tenure.—There is po 
presumption that orchard lands in Bebar are held on 
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a bhaoli tenure, there being many instances of 
orchards there held on a nukdi tenure, The onus 
of proving the special nature of the tenure is on the 
zemindar suing for the value of trees cut down, and 
not on the tenant-dofendant. DoomuN SInex ». 
Sooxun Laub g : : . 3W.R,, 


186, —————_—__——___—_—————._ Orchard land. 
— Possession of planter of trees.— Although generally 
it may be taken that land whereon an ore is 
planted belongs to the zemindar, and has been 
Sie pre to a stranger to plant trees thereon, in which 
case it reverts to the zemindar after the trees have 
disappeared and the land has become arable, yet 
when it is asserted that the land belongs to the 
planter of the orchard, having been acquired by pur- 
chase, it is for the zemindar to prove that the 
land belongs to him and was given for plantation ; 
and in the absence of such proof the holder or occupant 
may rely on his long possession. Dunes Ram 9, 
AMaNUT HosszIN. . 2 Agra, Pt. II, 161 


187, ———__—— Suit by landlord for pos- 
session of land in his estate.— Right to nosses- 
sion.—When a landlord sues for possession of land 
within his estate, the onus is on him to prove that he is 
entitled to that possession. GUDADHUR BANERJES 
v, KANYE DEKHOOEIA . ; . &SW.R.,, 101 


188, -——— Suit by talookdar pur- 
chaser at sale.— Dispossession and disputed title, 
—A talookdar who had purchased at an execution sale 
the under-tenure of one of his tenants, sued him to 
obtain possession of the land contained in the pur- 
chased holding, of some of which he said he had 
been dispossessed, and in regard to the remainder of 
which his title was disputed. Held that the deputa- 
tion of an Ameen was improper, and that the onus 
lay on the plaintiff to prove his case. Snusrsx 
Ram Pav v. Nopo Karr Roy Cuowpuny 

(14 W. B., 190 


189. Lease of land of particular 
nature.— Proof that tt came under that designa- 
tion.— Where a landlord leased out some land to a 
tenant, reserving to himself only such pertion of it 
as foll under the definition of nila zamin,— -2eld that 
it was for the landlord, in a suit for the possession 
of such nila zamin, to bring evidence to prove what 
portion of the land leased out was nila; and that in 
the absence of such evidence, the whole land must 
be taken as having been leased out to the tenant, 
Rgity vo. Bama SOONDUREE Dossen 


(25 W. B., 308 
190. Suit for poasession,— Dis. 


pute as to ground and nature of possession,—Ina suit 
for possession of a portion of land on the allegation 
that it had belonged to plaintiff as his ancestral pro- 
perty up to the date of his being ousted, when the 
defendant, admitting the alleged possession, contend- 
ed that it had been not that of an owner, but only 
permissive possession as that of a tenant,—Held 
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that the burden of proof lay on the defendant. 
Bozrsetus Cuovnn Surn vo, TRAHER RAM Bun 
(15 W. RR. 32 


161. — Buit to resover share of 
holding after sale in execution of decree for 
rent.— Proof of status as tenant and recognition of 
division of tenure.—In a suit to recover a share of 
a holding, the whole of which had been sold in exe- 
cution of a decree for arrears of rent, the plaintiff, 
who claimed to héld a divided portion of the tenure, 
wis held bound to prove either that such division had 
been recognised and ratified by the szemindar or that 
the latter received rent from him, ¢.e., he would have 
to prove his status as tenant in respect of the share in 
question. Hiaive Sines v. Ooma Koorn 

[16 W. R., 08 


183. Exercise of right inci- 
dental to tenure.— Objection to right.—When a 
party objects to the exercise by another of an ordi- 
nary legal right incidental to his tenure, it is for the 
objecting party to give some primd facie evidence as 
ti the grounds on which that objection is founded. 
GQvyauvam Munpvur v. Svaram Natx 

[1 Ind, Jur., O.8., 32: Marsh., 8: 1 Hay, 65 


1638, ——________—_——-. Bight of owcn- 
pancy.— Permanent cultivatore,— Suit for ejectment. 
-—The defendants’ ancestors were the caly culti- 
vating tenants of the lands of a certain temple 
from the yoar 1829, and in a suit brought by tho 
temple trustees against one of the defendants in 
1858 it was found that tho occupancy of the defend- 
ants’ ancestors dated back at least to 1806. In 1833 
the defendants’ ancestor was recognised by the Col- 
lector, who then managed the temple, as an here- 
ditary ryot. In the paimaish account of 1827 
defendants’ ancestor was described as a “ cultivating 
parakudi ulavadai,” a term which does not neces- 
sarily imply a right of occupancy. Held, ina suit by 
the trustee of the temple to oject the defendants after 
notice to qnit, that the burden of preving that a 
right of occupancy was not an incident of defend- 
ants’ tenure lay on the plaintiff. KpisunasaMi 
v, VaRaDARAJA AYYANGAR 


(LL. RB. 5 Mad., 345 


364. Right of tenant 
to wh @ tank on kis land.—in 8 suit by a semindar 











that the defendant, his tenant, had dug a 
tank on his land, and thereby done him damage by 
eonverting the land from its original state, and the 
conversion is admitted by the defendant, but his 
defence is that he had « right to convert it, the onus is 
on the defendant to show his right to dig the tank. 
in the: absence of clear of the nature of his 
tenure, he should at least show that the digging the 
tank is a fair and reasonable use of the land, and one 
which will not be to the detriment of the semindar. 
Tanint Caanax Boss co. DEBNARAYAN MisTRt 

(8 BL. R., Ap. 80 
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196. ; Proof of semindari rights. 
—Right to garden planted with trees.—The owner 
of a bagh in an estate in which he is not possessed 
of any semindari rights must, if he claim a higher 
right than that ordinarily possessed by a tenant 
planter or the successor of such a planter, ace 
evidence in support of his claim : but when the bagh 
has been admittedly planted by a semindar and has 
been, on the sale of his semindari rights, reserved by 
him, it is incumbent on the purehaser to prove that 
by the reservation the vendor reserved only the 
interest which a tenant-planter would have possessed 
in the bagh. Alt BuksH v. Mupuw Gora 

[8 Agra, 3@0 


198. Suit for assessment of 
lands aeereted to simma tenure,— Beng. Beg. 
VIII of 1793, 0. 51..—Beng, Reg. XI of 1825,—A 
suit for the assessment of lands accreted to a zistma 
tenure must be tried upon section 51, Regulation 
VIII of 1798, the burden being on the plaintiff to 
prove that the tenure is liable to the assessment 
sought; and the provisions of that law are notaffect- 
ed by Regulation XI of 1825, as regards the mode 
in which, the condition on which, and the burden of 
proof with which, the zemindar may proceed to 
assess, PAantoty v. Juecur Couxpsr Durr 

[9 Ww. R., 879 


Upholding, on review, Juacur, Cuuxp&k Dorr 
¢. PANIOTY . ‘ A ; - SW. R., 497 


107. —+— Acknowledgment of ‘ten< 
ancy.—Suit for kabuliat.—In a suit before tho 
Collector for a kabuliat, on the ground that the 
defendant had occupicd and cultivated certain lands 
of the plaintiff, the defendant pleaddd that he was 
coparcener with the plaintiff of the land, but he 
admitted that he had given a kabuliat for some 
of the lands he occupied. Held that since by giving 
the kabuliat the defendant had acknowledged the 
plaintiff to be his landlord, the onus of proving the 
plea was upon the defendant. Juaga@oscnpoo Mo- 
ZOOMDAR v. GOOROOPERSAUD Roy’. Marsh., 54 


Goornoo ParsaD Roy v. JueagostNpoe Mozoom- 
DaR . WLR, F. B, 16: 1 Hay, 388 


1908. — Suit by ryot for pottah at 
fair and equitable rates.—The proprietors of a 
certain holding having refused the terms of the Gov- 
ernment, a farming settlement was made with the pre- 
sent defendant, who undertook to confirm and ratify 
all amulnamahs granted by the semindars while the 
settlement proceedings had been pending. Plaintiff 
being a ryot without a right of occupancy, but one 
who had got an amulnamah, sued for a pottah at the 
rate fixed by the amulnamah. Held that the amul- 
namah formed the basis of a special contract between 
the parties, and took their ease out of the purview 
of the sections 5 and 8 of the Rent Law; and that 
by the terms of the amulnamah the defendant was 
bound to give 2 eae a pottah on fair and equitable 
rates (“upaj **), which were to depend on the 
rates which he himself obtained from Government. 
Held that the onus of praving that the rate which 
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he claimed was fair and equitable was upon the 
plaintiff. KisHen Psrsuap Sinun v. MonuUN 
SINGH ‘ ; é : . 16 W. R., 420 


190. ——_——— Suit for rent.— Waste and 
lakhiray land.—In a suit for rent, when the ryot 
pleads that part of.the land is waste and lakhiraj, the 
onus is on the landlord to prove that such land has 
paid rent to him in previous years. Moree Lan 
ADUOCK ov. JUDOOPUTTEE Doss 

[a W. R., Act X, 44 

Gomant Kagzr v. HARIHAR MOOKERJEE 

(BL. R., Sup. Vol, 15: W. R., F. B., 115 
Marsh., 5627 

Mirroonsoy CHUCKERBUITY ». Kuropa Kant 
Roy . : . . OW. R., Act X, 18 


BissgssuR CHUCKERBUTTY o. Wooma CHURN 
Roy . : ‘ ° . tW.R., 44 








200. ————— Plea of pay- 
stent.—In « suit for rent if the tenant pleads pay- 
ment the onus probandi ison him. Purrgaa LAL 
ow. Ram JEWAN LALL , ‘ - LW.R.,, 264 


Koénso BEHARY BANERJEE v. Roy MoTHOooRA- 
NaTH CHOWDHEY , - LW.R,, 155 


201, ——_—___—_—__—_———_ Intervenor.— 
Plea of payment.—In a suit for rent where defend- 
aut denies the relationship of landlord and tenant as 
subsisting between himself and the plaintiff, and 
states that he paid his rent to an intervenor, it is not 
énough that the intervention is set aside; it still 
remains for the Court to investigate the question 
whether the defendant is a ryot of the plaintiff. 
JAGUBDEE v. RADHA KISHORE 13 W. R., 259 


202, ———_—__——______—__—— Eviction of ten- 
ant by title superior to lessor.— Where a tenant is sued 
for rent he can set up eviction by title puramounut to 
that of his lessor as an answer, and if evicted from 
part of the land an apportionment of the rent. may 
take place. The onus is on the leasor who claims to 
be entitled to an apportionment to show what is the 
fair rate of the lands out of which the tenant was not 
evicted, GoPaNunD JHA v. LALLA Goninp PeEp- 
SHAD ‘ . ‘ ° . 18 W. RB, 100 


203. —$—_$_—$_$_______—_——_ Suit under spe- 
cial arrangement.—In a suit for rent alleged to be 
due under a particular arrangement, the existence of 
which is repudiated by defendant, it is for plaintiff to 
prove the arrangement. SHUMBHOO GEER GossaIN 
oe. Ram Juwax Lau - 8SW.R. 600 





204. 

tenure.—Sutt by sharehkolder.—In a suit for rent by 
a shareholder where the defendant contends that he is 
not bound to pay otherwise than by entirety to the 
entitled to the whole rent the onus is on the 
plaintiff to show that he is entitled to sue for a frac- 

tional portion, Latux v. Hamas SixcH 
{20 W. B., 76 
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205. Bvidence.-— 
Plea of payment.—In a suit by a landlord against hig 
tenant for arrears of rent due for a portion of the 
year 1283 (1876), the defendant plended payment and 
called as his witness the plaintiff's agent, who ad- 
initted the receipt of certain payments from the 
defendant’s under-tenante during the time for which 
the arrears were demanded ; but swore that they were 
payinents mado in respect of arrears due on account 
of previous years. The lower Appellate Court, re- 
versing the decree of the Court of first instance, gave 
the defendant credit for the payments so admittod, 
Held that the lower Appellate Court was wrong ; that 
the defendant having pleaded payment was bound to 
prove that the admitted payments were in respect of 
that portion of the year 1283 for which the arrears 
were claimed. Section 12 of the Rent Law applies to 
receipts given directly by the landlord to the tenant, 





and not to receipts given to third porsons, SyxFun 
v. RuppgR Souway , . LL. R,, 7 Calc, 688 
206. Proof of dater- 


mination of tenancy.— Beng. Act VIII of 1869, «. 
20.—The defendant held under a lease from the 
plaintiff which expired in 1867, when he gave up pos 
session without any notice. In a suit subsequent) 
brought against him for arrears of rent 1867, 
1868, and 1869,—ZZeld that the onus was on the 
plaintiff to prove that the defendant held on after tho 
term of the lease had oxpired. No written notice of 
relinquishment was necessary. Section 20, Bengal 
Act VIIL of 1869, did not apply. Tinax Parax ve. 
MAHABIE PANDAY 

(7B.L.R., Ap. 11:15 W. R., 454 


207. Suit for arrears of rent.— 
Proof of rate of rent.—In a suit to recover arrears 
of rent from the defendants who, as ticcadars of the 
plaintiff's share in @ certain mouzah, had been In pow- 
session from 1262 to 1281, without having paid any 
rent, the plaintiff who claimed a bhowli rent at the 
rate of 9 annas of the crop, proved that in the 
mouzah in question tha ryots paid rent at that rate. 
Held that, under the particular circumstances, tho 
onus was on the defendants who alleged that the poe 
per rate was 8 annas to prove their allegation, Lo- 
chUN OCHOWDHRY v. AnuP SINGH 

(8c.L.R. 436 


208. Alleged posses- 
sions of portions only of land.—In a suit to recover 
arrears of rent under a kabuliat the defendant who he 
paid rent for upwards of four or five years pl 
that be had obtained possession of portions only of the 
lands demised. Held (reversing the decision of 
Fixup, J.) that the onus was upon the defendant. 
Bawy MapHos Mooxexuses v, Szipuvue Des Guor- 
TUCK e ° o* 10 Co. Is R,, 655 


200. Suit for ejectment and for 
arrears of rent.— Disputed rate of rent.—In & 
ectment in conse- 
endant challenged 








quence ef non-payment, where 
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Suit for ejectment and for arrears, of 
reut—continued, 


the rate claimed as well as plaintiff’s right to sue 
alone,—Held that the onus lay on plaintiff to prove 
his claim to the rate of rent sued for and to show 
that he was sole proprietor. AsHRUF v. Ram Ki- 
SHEN GHOSE . ° , . 23 W. B., 289 


210. Suit for ejectment.— Ground 
for retaining possession, Proof of.—In a suit for 
ejectment by landlord against tenant after proof of 
due service of notice, the onus is on the tenant to 
show any ground for retaining possession. Nvuzo 
CoomaR GHoss o. Oozikn SHIXDAR 

[23 W. R., 288 


211. Nature of ten- 
ave, Hvidence of.—In a suit in ejectment valued 
ander #100, the defendants, who were sued as yearly 
tenants, replied that their tenure was a .mirasi 

jasta tenure, and in proof of their allegation ad- 
duced evidence which was not displaced by the plain- 
tiffs. The lower Courts considered that defendant's 
allegation was well founded. Held that there being 
evidence of the defendant’s allegation, the plaintiffs, 
having failed to make outa primd facie cuse, were 
not entitled to a decrr: for ejectment. Byrsr Natu 
SaHoo v. Rampovur Koy . . TC.L. R., 869 


212. Suit by land- 
lord to eject tenant on expiration of tenancy.— 
Where a landlord sues to eject a ryot on tho ground 
of his tenancy having expired, the tenant is not 
called upon to state the character of his tenancy 
until the plaintiff has given primd facie proof that 
it is of a terminable character and that it has ter- 
minated, 4. sued to of ine B., on the ground that a 
temporary settlement effected with him had expired, 
B, set up 6 gujasta title to the land. The lower 
Courts disbelieved plaintiff, but called on B. to sup- 
port the title he had set up, and he failing to do so, 
gave d.a decree. Held that 4.’s suit should have 
been dismissed when it was found that the evidence 
he put forward was unworthy of credit. BULLEE 
ABER v. NISHAN SINGH . . 804. R., 209 


218. Suit to eect 
tenant holding over after expiry of lease.—In a suit 
to eject a tenant holding over after the expiry of a 

which was merely for a number of years, the 
onus is on the landlord to show that the tenure was 
such that tho express limit of years may be fairly 
applied to the possession and construed to give the 
right of re-entry. Rox Opyts Nagain SINGH 2. 
Usnurnun Roy . . . 4W.R,, Act X,1 


Suzas Dyan Paviper vo. DWARKANATH SOOKUL 
(2 W. R., Act X, 54 


214. —————— 4 Right of occu 

ancy.— Where a tenant holding under a terminable 
: ee which does not provide for re-entry makes no 
' allegation of previous possession, and there is no ad- 
mission of it on the other side, the tenant is bound to 
go out at the expiration of his term ; aud if he claims 














DIGEST OF CASES, 


( 4172 ) 


ONUS PROBANDI—continued, 
28. LANDLORD AND TENANT—continned. 
Suit for ejectment—continued. 


a right of further occupancy, it is for him to prove 
that right. Poppomonzg Dossia v. JHOLLA Patty 
7 W. R,, 283 


216. ———_________——————_ Ejectment.— 
Right of occupancy.—In a suit by ‘a zemindar 
against a ryot for recovery of possession of land, of 
which the plaintiff alleged he had granted the de- 
fendant a lease and taken a kabuliat, and that the 
lease had expired, the defence was that the defendant 
did not hold under any lease from the plaintiff, that 
the kabuliat was not genuine, and that the defendant 
by his holding had acquired a right of occupancy. 
Held, the onus was on the plaintiff to prove the 
kabuliat, and not on the defendant to prove that he 
had acquired a right of occupancy. Therefore, where 
the plaintiff failed to prove the kabuliat, the suit 
was held to be rightly dismissed though the defend- 
ant failed to show any right of occupancy. Wat- 
LAH ALLER v. GOLAM Gous 

(10 B. L. R., Ap., 32:19 W. R., 215 


216, ————_——_—____—_—_—_———_ Refusal to quit 
after notice.—In a suit by a zemindar to obtain khas 
possession of land within his estate, if a defendant 
is @ middleman the right of plaintiff follows as a 
matter of course, unless defendant can make out his 
claim to exclude the zemindar ; but if defendant is a 
ryot, plaintiff must show some cause of action beyond 
the bare circumstance of defendant’s refusal to quit 
after notice under Act X of 1859. He must show 
that the ryot is of a class liable to eviction. Latta 
JOYNATH SABER DEO v. LUTCHUN CHRISTIAN 

[16 W. R., 158 


See PRAHLAD SEN v. DURGAPRASAD TEWARI 
(2 BL. R., P. C.,, 111:12 W. R., P. C., 6 
-12 Moore’s I, A., 286 


217, Suit ander Act 
X of 1859, 8, 28, cl. 5.—In a suit under clause 5, 
section 23, Act X of 1859, the question of illegal 
ejectment was the only question for adjudication. The 
onus in such a case was upon the plaintiff. Asaur 
v. GOLUCK CHUNDER CHowpHRY . 8 W.R., 383 


218. Suit for possession by 
tenant.— Appropriation of crops by another texant. 
—In a suit to recover possession where a plaintiff had 
held aver the term of his lease and raised a crop 
which was appropriated by defendant (an adjacent 
tenant), on the ground that the disputed land was 
his alluvion,—ZHeld that the onus lay upon the 
defendants (tenant and zemindar) to show that the 
land held by the plaintiff was removed from the 
control of the owner of the estate by circumstances 
which brought it under the control of the defendant- 
tenant, Hsma Panpey vo. GUJADHURROY 

[24 W. B., 108 








24. LEGITIMACY. 


219. ———_——— Proof of legitimacy.— Proof 
of heirship depending upon illegitimacy of defend- 


(an) 


ORUS PROBANDI—continned. 
24. LEGITIMACY—contineed. 
Proof of legitimacy—continued. 


ant,— Suit for possession.—The plaintiffs in a suit to 
eject the defendant from land of which he was in 
actual possession having to prove not only their re- 
lationship (which was not disputed), but their heir- 
ship, which depended upon the illegitimacy of the 
defendant, were held bound to give sufficient general 
evidence in support of their case, to throw upon de- 
fendant the onus of proving his legitimacy. Ma- 
HOMED Gour ALI KHAN 0. ASHRUFFOONISSA 

[2 W. R., P. C., 13: 9 Moore’s I. A., 492 


MAHOMED Gour Att KHAN o. AHMED Kan 
(2 W.R., P. C., 18: 9 Moore’s I. A., 504 
256. LIMITATION AND ADVERSE 
POSSESSION, 


270. ————-— Plea of limitation.— When 
a defendant pleads limitation, the ons proband: is 
on the plaintiff. BrosgENDRo Coomar Koy CHuow- 
DHRY ©, RapHAa GoBINDO SHAH. 1 W. R., 235 


COLLECTOR OF RUNGPORE wv. PROSUNNO COOMAR 
TAGORE . ‘ : Z 5 W. R., 115 


PANDURANG GOVIND 0, BALKRISHNA HakI 
{6 Bom., A. C., 125 
Kvuyota Dasszz tv. AzuvR ALI . 7 W.R.,18 


NoBOKISHORE Dey v. RAMKISHEN 


{9 W. R., 181 

Burtoo Muxpvut o. Mores Lari Guose Munpvu,L 

(9 W.R., 261 

Gossarix Doss Koonnoo co. Srroo KOOMAREB 

DEBIA 12 B. L. R., 319: 10 W. R., 192 
GHOGOOLEE v. Muzucor Hosssin 

24 'W. R., 389 

231, Limitation.—Sutt for pos- 


session,— Dispossession.— Cause of action.—In a suit 
between two zemindars, the appellant sought to dis- 
turb the admitted possession for about eleven years of 
the defendant. The defendant insisted on a posses- 
sion of much longer duration as a statutory bar to 
the suit. Held that the onus was on the appellant 
to prove that the cause of action accrued to him ona 
dispossession within twelve years before suit, and that. 
he, or some other person through whom he claims, 
was in possession during that period. MITRASUR 
Sines v. Nuxp Loti Sines .1W.R., P. C., 51 


S. C. Nireasve Sinau ov. Nunp LAL SINGH 
{8S Moore’s I, A., 199 
Srpges Nuzegsr Aut Kyaw vo. Woomesn Cuunn 
pEu MITTER . ‘ ‘ 2 W. 2B. 76 
Manomep Hossxin v. SURAHTOONISSA KHanum 
W. R., 80 
KEDABRATH ACHARJEE v.. BHUGWAN CHUNDER 
NUNDER . 5 ‘ ‘ 2 W. BR., 163 
Goorooposs Roy cv. Hurowatx Roy 
[2 W. R., 246 


JuegopumBa CHOWDHRAIN v. Ram Counpsr Deo 
(6 W. B., 327 
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ONUS PROBANDI—continesh 
25. LIMITATION AND ADVERSE POSSRS.- 
S1ION—continued, 

Limitation —costinued. 
Boours SincH v. Hurosuns Narain Stneu 


WwW. R, 218 

Lau Sinau ©. MopHoosoopun Roy 
[8 W. R., 420 

DinospunpDHoo SuHAYS v. FURLONG 

(9 W. R., 165 
BvusskrEROONISSA CHOWDHRAIN o, LEELANUND 
SINGH ; 2 ; . 14W.R.,, 188 
Amrne Att v. InpERJERT Koozn 15 W. R,, 48 


KaLexs Nagalin Boss vo, ANUND Morus Goorra 
(21 W. B., 79 


* 


222, ——_—___—. Adverse Bc enene oa ey. 
of loss of title by.— Held by the Privy Council (af- 

rming the judgment of the High Court) that, 
where the plaintiff has established his title to land, 
the burden of proving that the plaintiff has lost that 
title by reason of the adverse possession of the 
defendant is upon the defendant. Rapa Gosinn 
Roy v.Ineus , ‘ . OLE, 864 


223. Joint ancestral 
property.— Limitation.— Held that the admission of 
certain property being joint ancestral throws the 
burden of proving exclusive and adverse possession 
beyond limitation upon the sharer refusing to admit 
other heirg, Dasen SuHal v. SHx0 Jase Rat 

[1 Agra, 385 


224. Suit for - 
sion.— Where a defendant pleads partly title and partly 
purchase, and asserts his own possession on ancient 
titles, denying that the plaintiff's father or ancestor 
had been in possession of any portion of the land in 
dispute for a very long period, the onus of 
possession within the period of limitation is on the 
plaintiff. Isuun CHunpses Biswas v. BissUMBEUR 
Biswas : : ‘ - W.R., 1864, 107 


KEDARNATH Mooxzggves v. MonzssuH Cuunpgn 
Pavuit . . ‘ - LW.B. 7 


225. Suit for posses» 
sion.— Proof of adverse posscssion.—iIn a suit to 
recover possession, where defendants plead Iimitation, 
and plaintiff proves that the commencement of the 
possession of the party throogh whom defendante’ 
claim was as tenant, it is for those who set up the 
plea of limitation to show when the nature of that 
possession was changed, and how it became adverse. 
RaMDHUN SatRa v. Nosrw Counprr Cuownrr 


(12 W. R., 280 


228. Suit for posses 
sion, — Limitation.— Where s plaintif? brought a suit 
in 1856 to recover landed property which was in the 
possession of the defendant since 1845, and at the 
time of the institution of the suit, it was held that 
before the aga could recover he must 

first, possession within twelve years before suit; and, 
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ONUS PROBASDI—sééabindid: 
@. IAMITATION AND ADVERSE POSSESS. 
BSION—vontinued, 


- Adverse possession—vontinued, 
secondly, title to possession. Breer Cuunpan Jon- 





has ¢. v#y CoLLector oF BHULLOOAH 
. 13 W. R., P. G., 28 
997, =< Benamt tranea- 


action.—Limitation.—In 2 suit for immoveable pro- 

ander a kobala more than twelve years old, 
where defendant pleads that plaintiff was only a 
benamidar and was never in possession, plaintiff must 
prove not arf title but aleo possession within twelve 
yosrs of tho filing of the suit, Ksparnata MawatTA 
©. KADUMBINSE Dupea =, - 10 W. R., 280 


B4s., —— Suit for posses- 
sion.—Limitation.—In a suit for possession of land 
on the ground that it belonged to plaintiff’s talook, 
where defendant pleaded limitation,— Held that the 
burden lay with the dD eae to prove that be had 
posesseed i.a., enjoyed the land) within twelve years 

the suit. Ram Loonun Cuowpuey e. Joy Door- 
GA Dossza » «© « +» LLW.R,, 2388 


‘a9, — Suit for posses- 
sion. —The plaintiff’s ancestors having been declared 
by a deoree of the Peishwa’s Government in 1722 to be 
@utitied to the whole of the patilki watan of Pan- 
derai.and the defendants having a watan patra from the 
Raja of Batara in 1742 in favour of their claim to a 
half share, but being unable to show that their ances- 
tora had.any concern with the watan for a period of 

ix years subsequent thereto, during which the 
plaintiff’s ancestors were recognised as owners,— 
Heid that the onus was on the defendants to show suffi- 
cient adverse possession previous to suit as to entitle 
them to the property. Amzirraavy P. Koxpr v. 
Manas J. JaataP ° « 3 Bom, A. C,, 40 








. Suit to recover 
possossion of land.—Limitation.—A suit to recover 

session of an unenclosed piece of ground must 

brought within twelve years from the time the 
cause of action accrued, and in deciding this the issue 
is, riot that the plaintiff must show that he exercised 
some right of ownership over the ground within the 
twelve years preceding the filing of the action, but 
that twelve years have not elapsed between the day 
the defendant interfered with the plaintiffs posses- 
sion and the date on which the plsintiff filed his 
claim. Sa@aneowDa BIN BasaNGowDA ¢; BasaPa 
pew CuendPa . ; ; » 8 Bom., 62 


; : Limttation.— 
Settlement.—In asuitfor possession, where defendant 
denies plaintiff’s title and sets up a defence involving 
be plea of limitation, the question of limitation 

oes not depend upon whether defendant was in 
possession, but upon whether plaintiff was in posses- 
sion. Where defendant admitted that the perma- 
nent settlement was ordered to be made with the party 
in possession, and that it was made within twelve 
years prior to the suit with the from whom 
plaintiff clainied,— Heid that, until the contrary was 
shown, that party was rightly preeamed to be in pos- 

8 
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26. LIMITATION AND ADVERSE ‘POSSESS. 
tinued. 


ON— con 
Adverse possession~-continued, 


session, and plaintiff's claim was not barred by limita- 
tion. Manomnp Kosugr v. ABDOOL AZEEM 
[a4 W. R., 816 


282. Suit for pos- 
session.— Proof of title.—In a suit to obtain posses- 
sion, where defendant pleads limitation, plaintiff is 
bound not only to prove his title, but also to show 
affirmatively that his cause of action accrued within 
twelve years before the commencement of the suit ; 
and he must succeed upon the strength of bis own 
title, not upon the weakness of his opponent’s. 
LurToHOO Kwan v, FoLEy . MW.R,, 273 


233, ——_—_—_—_—_—__-—_—_—_—_—_—_——_ Suit for pos- 
session.— Limitation. — In suit for possession of Jand 
the defendants claimed to hold under a valid miras 
tenure so as to be entitled to the ground rent from 
the ryots, and to pay the plaintiff who was the supe- 
rior landlord merely the miras rent. Held that the 
plaintiff being admitted to be landlord, the onus was 
upon the defendants to prove either that they had a 
valid miras tenure, or that they had held adversely to 
the plaintiffs as mirasdars for more than twelve years, 
and that the plaintiffs had notice of such eiverse 
holding. Prahklad Sen v. Budhu Sing, 2 B. L. B., 
P. C., 111, cited and followed. Ogra Kant Cyow- 
DHEEE v. MoHESH CHUNDER SICKDAR 

(4C.L. R., 40 


334. Dispossession. 
—Presumption.—Onus probandi.—Limitation.— 
Joint owners, Adverse possession between.— Under 
the former Limitation Act the cause of action, and 
under the present law the event from which limita- 
tion is declared to run, must have occurred within 
the prescribed period, and it lies on the plaintiff to 
show this. Accordingly, where the suit is for pos- 
session, and the cause of action is dispossession, the 
plaintiff is bound to prove possession and disposses- 
sion within twelve years. Possession is not neces- 
sarily the same thing as actual user. When land 
has been shown to have been in a condition unfitting 
it for actual enjoyment in the usual modes, at such a 
time and under such circumstances that that state 
naturally would, and probably did, continue till 
within twelve years before suit, it may properly be 
preswmed that it did so continue, and that the pre- 
vious possession continued also until the contrary is 
proved. Such a presumption is in no sense a con- 
clusive one. Its bearing upon each particular case 
must depend upon the circumstances of that case. 
Many acts which would be clearly adverse, and 
might amount to dispossession as between a stranger 
and the true owner of land, would, between joint 
owners, naturally bear a different * construction. 
MAHOMED All KHAN 0. ABDUL GUNNY 

[I. L. R. 9 Cale., 744: 12 C. L. R., 257 


235. Suit for pos- 
session.— Previous dispossession: — Limitation. — 
Evidence,—In every suit for the recovery of land, on 
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ONUS PROBANDI—conbinecd. 


26, LIMITATION AND ADVERSE POSSES.- 
SION—contianed. 


Adverse possession—-contieued. 


the allegation of previous dispossession by the de- 
fendant, the plaintiff must start hie case cae 
that, at some time within twelve years previous to 
the institution of the suit, he has been in possession of 
the land sued for. PerAlad Sein v. Rajender Kishore 
Singh, 12 Moore's I. A, 837; Dawkine v. Lord 

sf App. Cases, 951; and Noyes v. Orawley, 
10 Ch. D., 31-36, cited. BHOOTHNATH CHATTERIJER 0. 
KapapnaTs Hansgzan . 1,1. R., 9 Calc.,, 196 


236. Suit for pos- 
session, — Previous dispossession, — Limitation. — 
Where, in a suit for the recovery of land based on 
title, the plaintiff alleges that he has been in posses- 
sion of the land and was dispossessed therefrom b 
the defendant within twelve years prior to the insti- 
tatifh of the suit, mere proof of such posscssion will 
not be sufficient to entitle the plaintiff to a deorce. 
Wise v. Ameerunnisea Khatoon, L. K., 7 I. A., 78, 
followed. Kawa Manji v. Khowue Nussio, 5 C. L. 
R., 278, disapproved. Ertaza Hossrin ov. Bany 
Mistry .1.L. B., 9 Cale, 130: 11C.L.R., 893 


237. Ejectment, Suit 
Sor.—Limitation.—In an action of ejectment the 
plaintiff need not fail mcrely because he cannot 
prove that he bas been in possession of the land 
claimed within twelve years; he must show that his 
cause of action (that is, the taking possession of the 
land by another person) has accrued within that 
pig PANDUBANG GOVIND v. BALKHISHNA 

I. Bom., A. C., 125 


id J 








— Suit for por. 
session.— Ejectment,— Hvidence.—Previous posses- 
sion.— Where, in a suit for possvssion of land, the 
plaintiff proves merely that he has been in possession 
of the disputed land at some time within twelve 
years previous to the filing of the plaint, such evi. 
dence is not sufficient to throw upon the defendant 
the burden of proving his title to the land. Wise 
v. Amirunnissa Khatoon, L. R.,7 I. A., 78, followed ; 
and Gour Paroy v. Wooma Soonduree Dehia, 12 
W.R., 472, cited. Dest Cuvrgn Borvo o. Issur 
CHUNDER MANSJEF 

(lL. L. RB. 9 Calc., 30:11 C, L, R., 342 


239. Ejectment, Suit 
-for.—Proof of possession.—Dispossession.—In an 
ejectment suit, where the plaintiff claims land from 
whieb he alleges that he has been dispossessed, the 
general rule is that the burden is upon the plaintiff 
to show possession and dispossession within twelve 
years, or, at least, that the cause of action arose 
within twelve years, and this rule is not intended to 
be interfered with by the Privy Council in Radha 
Gobind Roy v. Inglis, ? C. L. R., 364. Mono Dusar 
o. Ramcuanpra Dessat. I. L. B., 6 Bom., 506 


240. Right of Crown 
to waste lands.— Title suit by Crown for declaration 
of title and possession,— Assuming that the Crown 
has the right to cust any person who, without sane- 
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ONUS PROBANDI—sosiebihi 
95. LIMITATION AND ADVERSE POSSBE 
SION—continaed. 


Adverse possession. —continesd: 


tion, occupics waste land which has not been sppro- 
priated for any public purpose, it cannot, by a suit 
brought for a declaration of title or for ejectment, the 
date at which the cause of action arose not being stated 
in the plaint, compel a defendant to prove 

for sixty years. Asa general rule, a plaintiff must 
not only show ho has a title, but that he has a sab- 
sisting title, which he has not lost by the prescriptive 
sections of the Limitation Act. The probable expla- 
nation of the ruling in Radha Gobind Roy’e cade, 
7 C. L. R., 864, is, that when a plaintiff proves title 
and possession, it is to be presumed that his poe 
sion continues till the defendant proves that the pos- 
session was interrupted, but that where the plainttff 
can prove title only, and not possession, he must 
prove that the adverse possession of the defendant, 
or the acts of which he complains as impugaing his 
title, occurred within the period prescribed by the 
Limitation Act. Szorsrary oF Stars ror Inpta 
v. Vina Rayax . . LLB, 9 Mad, 178 


———_-—___—————————  Disposssasion. 
—Kjectment.— Evidence.— Proof of titte—In dane 
1878 the plaintiff sued the defendant for the re< 
covery of possession of certain land. At tho trial it 
was proved that he had been continuously in 
able possession of the land until the month of Ma 
1878, when he was forcibly and filegally disposses 
by the defendant. Held that the evidence was suffi. 
cient to call upon the defendant to show his title to 
the land. Moranses Psrsaap Sine v. Mona. 
BEER SINGH 

[I. L. R., 7 Oale., 801: 9 O. L, R., 164 


242. Suit for posses. 
sion after wrongful dieporscesion.— Prog tétie, 
t the 


plaintiff had been in possession within twelve years 
from the institution of the suit, but ho had been 
wrongfally dispossessed by the defendant; The 
plaintiff was unable to prove possession previous to 
being ousted for a longer period than eleven years. 
Held that the ouster by the defendant having been 
wrongfal, the onus was not thereby shifted to the 
plaintiff, and that under the circumstances the de. 
fendants were bound to prove their title. See Moka. 
beer Pershad Singh v. Mohabeer Singh, I. L. 8.,7 
Calc., 591:9C. L. R., 164. Brozo Suxpm Gia. 
SAMI v. KoiLasH Cuunper Kor 
(ll OC, L. BR. 168 
248. Suit for posess- 
sion where defendanta hare been long in poesension-— 
Limitation.—In a suit by Government ghat- 
in pos- 








wals, the decendants were fuund to have 
session “for a very long time,” and although they had 
failed to prove possession in excess of sixty ycars, 
the onus was held to lie on the Government to preve 
possession within sixty years. Bromasump Gos- 
SAIN v. GOVERNMENT j . 6W.R.,, 188 


Boundaries —No proof of anterior title in the claim:= 
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Adverse possession—continued. 


ant such as would be involved in the decision of a 
question of boundaries in his favour can relieve him 
of the burden ef proving that he was in possession 
within twelve years prior to suit, or shift it upon his 
adversaries so as to compel them to prove the time 
and manner of his dispossession. Tana SincH oe. 
Cuaripa Munn sg ° . -« 2 Agra, 177 


245. Limitatios.— 
Suit by reversioner to set aside alienation by widow. 
—In a suit for possession by the purchaser of the 
right of « reversioner to the estate of a widow, which 
was instituted within one day of the extreme time of 
twelve years allowed by the Law of Limitation, 
reckoning from the alleged date of the widow’s 
death,— Held that it was necessary, under such cir- 
samstances, for the plaintiff, in order to rebut the 
We of limitation, to prove, not only that the widow 

on the date alleged, but that she actually held 





ssion up to the time of her death. Kaze 
atx v. Joy Doonga Dossezs . 11 W.R.,178 
246. Suit for pos. 





eossion.—Limitation.—Chu> lands.—In a suit to 
recover ssion of land under cultivation, when 
the defendant pleads adverse possession, it is, under 
ordinary circumstances, for the plaintiff to show 
wa facie that the cause of action upon which he 
# suing is not barred by limitation, and not for the 
defendant to prove his adverse possession jn the first 
instance. When a suit is brought for possession of 
jungly or unculturable lands, or lands which have 
never been under cultivation, the rule is different, 
and the defendant must establish his adverse posses- 
sion for more than twelve years. When a suit is 
ht for ssion of chur or other Jand under 
cultivation at the time of the institution of the suit, 
Lt rai repel jungly or unculturable, the onne pro- 
Sands still lies on the plaintiff; but on his proving 
that the chur was formed, or the land first became 
culturable, within twelve years before he instituted 
his suit, the onus is shifted to the defendant, who 
must establish his adverse possession for more than 

twelve years. MAHOMED IBRAHIM vo. MORRISON 
(i. L. R.. 5 Cale., 36 

«947. 


Suit for posees- 
ston of land after submersion.—Limitation.— W hero 
the suit was for possession of certain land, on the 
allegation that it was land belonging to plsintiff’s 
village, but submerged at the time of settlement, 
if the plaintiff could show the identity of the land 
submerged with the land which has since been left 
, the onus is on the defendant to show that some 
ot person had been in adverse possession for 
twelve years before the plaintiff preferred his claim, 
and that such adverse possession commenced from a 
time when plaintiff was in a position to diepute it. 
Hive Saat vo. Manomwsp Daim Kuan 
(2 Agra, 64 


248. Acereted lands. 
—Reaurvey Of lands.—In a suit in which pilaiatiff 
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claimed some land as an accretion to his estate, but 
in which defendant claimed the said land as forming 
part of his estate according to the survey of 1846, and 
an Ameen reported that,though an erroneous survey in 
1865 included the said land in plaintiff’s estate, yet, 
in the earlier survey, it had been thaked as defend- 
ant’s, who indeed had obtained a decree for it against 
the Government,— Held that, before plaintiff could 
be entitled to a decree for the land in suit, he must 
establish facts which, according to the law of accre- 
tion, would be sufficient not only to extinguish de- 
fendant’s title, but also to create a right in plaintiff’s 
favour : the mere circumstance of the survey of 1865 
including the said land in plaintiff’s estate not being 
sufficient proof of the facts to be found. Mowza 
Koomarss v. Motry Sineh . 25 W.R.120 


249. Suit for posses- 
sion of alluvial land.—Hwvidence of possession in 
absence of landmarks.—The plaintiff sued to re- 
cover a tract of chur land as parcel of his mouzah of 
J., the defendant alleging the said land to be a 
parcel of his mouzah of G. About the year 1830, a 
large tract of land was diluviated by the River Chutol 
within the mouzahs belonging respectively to the 
plaintiff and defendant, and after re-formation in 
1837 a proceeding was taken by the A inaige before 
the Magistrate under which he was ordered to be put 
in possession of a considerable tract of such newly- 
formed land, the Magistrate laying down the bounda- 
rios. After nearly twelve years (i.e, in 1849) the 
defendant’s father brought a civil suit to set aside 
the Magistrate’s decision, and the ultimate finding 
was that the plaintiff had been in possession of the 
land described in the Magistrate’s order from and 
since the date of that order. Held that that decree 
must be taken to have established that the plaintiff 
was in possession of the land described in the Magis- 
trate’a order, and had continued in such possession : 
the question in the present suit being whether the 
lands now claimed are identical with those so described, 
Held, also, that the onus of proving that issue lay upon 
the plaintiff, because the foundation of his suit was 
that, having been in possession, he was dispossessed as 
a consequence of certain measurements made by Gov- 
ernment officers. Heid, further, that plaintiff had 
failed to sustain the burden of proof. He relied prin- 
cipally on the boundaries given by the Magistrate and 
certain maps prepared then and later as compared with 
the Government map of 1853: but their Lordships 
were unable to place firm reliance upon any inference 
drawn from these maps. Their Lordships were also 
of opinion that in questions of this kind, where the 
natural boundaries and landmarks have disappeared, 
evidence of possession was very important and satis- 
factory, and that there was no reason to distrust the 
witnesses of the respondent proving such possession. 
Griza Kant Lagory Ceowpury cv. Hvkish CHUN- 
DER CHOWDARY : - IO W.R,, P. CG, 114 


vial land.— Change in course of river.— Boundaries. 
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— Disputed eettlement.—At the permanent settlement 
the River Gunduck divided mouzah Sohagpore (zillah 
Tirhoot) from the village of Dumri (zillah Sarun). 
In 1837 the river got into its southern channel, and 
@ quantity of chur land to the north was resumed by 
Government and settled with the zemindars of Sohag- 
pore, In 1846 it was again settled with tho same 
gemindars, who remained in possession until 1848, 
when the river having returned to its northern chan- 
nel the deara land was claimed by proprietors on the 
southern or Sarun side of the river: the consequence 
was an Act LV of 1840 suit which was decided in 
favour of the zemindars of Sohagpore. In 1856, on 
the expiry of the last temporary settlement, the ques- 
tion arose with whom Government should engage for 
the revenue, and it was finally decided by the Board 
‘ of Revenue that a settlement should be made with the 
zemindars of Dumri, who accordingly obtained poa- 
session. The Board’s decision proceeded on two prin- 
ciples,—osz., that a usage existed that the main chan- 
nel of the Gunduck should be the boundary of the 
zemindaries, and that therefore the interest of the 
gemindars of Sohagpore had been of a limited, tem- 
porary, and conditional character. These zemindars 
then brgught a suit to impeach this settlement and 
to recover possession. After decision, appeal, and 
remand, it was finally decided by the High Court that 
the land in dispute was identical with that formerly 
scttled with the maliks of Sohagpore, who (it was 
assumed) had a permanent proprietary interest there- 
in. Held that the proper issues to be tried were: first, 
whether the land had been settled in 1837 with the 
maliks of Sohagpore as proprietors of alluviumns which 
had gradually accreted to their estate, or upon what 
other grounds such settlement was made, the onus of 
proving gradual accretion being on the plaintiffs ; and, 
secondly, whether there was at the permanent settle- 
ment, and has been since, a clear and definate usage 
such as supposed by the Board of Revenue, the bur- 
den of proving the affirmative of this being on the 
defendant. KaJENDUR PERTAB SAHEE v. LALLJEE 
Sauoo . ‘ . . 20 W. R., P. C., 427 


251. Alluvial land 
after diluvion.— Re-formation of chur land.—Limit- 
ation.—Iln a suit for possession of chur lands as re- 
formations on the original site of plaintiff’s or his 
vendor's lands, or accretions thereto, where limitation 
is pleaded by defendant in adverse possession, the 
onus lies on plaintiff to prove that, before disappear- 
ance or diluvion, the land in dispute was in the pos- 
session of his vendor. GoxooL KRisto Sxn oe. 
Davin e bad e e e 23 W. R., 443 


The evidence to be given and the onus of proof in 
cases of re-formed chur lands was also discussed in 
AUKHIL CHUNDER CHOWDHRY ov. Detawakz Hos- 
SzRINn e e e r e e 6 Cc. i, R., 93 





Re-formation on 





old site of lands after diluvion.—Limitation.— | 


Where, in a suit for possession of lands which have 


DIGEST OF CASES. 
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ONUS PROBANDI—consinned, 


25. LIMITATION AND ADVERSE POSSES- 
SION—vcontinued, 


Adverse possession—continued. 


re-formed upon the old site after diluviation, the 
defendant relies upon a statutory -title of twelve 
years’ possession, the plaintiff, in order to succeed, 
must, according to the rule laid down in the case of 
Nitrasur Singh v. Nund Loll Singh, 8 Moore’e I. Au, 
£99, prove satisfactorily that the defendant has not 
been in possession for the period of twelve years next 
preceding the commencement of his suit. And where 
the evidence is not sufficient to support an affirmative 
finding that the whole of the lands claimed have re- 
formed within twelve years preceding the institution 
of the suit, it is incumbent on the plaintiff to show 
specifically the portion, if any, which has not 90 
re-formed. Per Jackson, J.— I am unable m 

to see on what principle or by what moans the Court 
could of itself undertake to divide the portion of the 
land which may have re-formed within twelve years 
from the larger part which evidently re-formed more 
than twelve years ago, and had been in the adverse 
possession of the defendants. Ruxsir SINGH ¢, 
Scuorng, Kiuavrn, & Co. . . 40.1. B., 800 


253. Diluston— 
Possession on re-formation.— Subsequent dilunion.— 
Possession, Suit for. —Per Gantu, C. J.—Where a 
peraon can show that he has been in possoasion of 
certain lands prior to such lands becoming diluviated, 
his possession must be considered as continuing 
during the time of diluvion, until such time as he 
becomes difpossessed by some other person; and in 
such a case, the onus lies upon the dispossessor to 
show that he has acquired a title under the law 
of limitation which has put an end to the rights 
of the original possessor. Nitrasur Singh v. Nand 
Loll Singh, 8 Moore’e I.4., 199 ; and Radha Gobind 
Roy v. Inglis, 7 C. L. R., 364, distinguished, Katiy 
Cuugn Saxoo ov. Secertary OF Stats ror Inpia 

(1. L. R., 6 Calc,, 725: 8 OC. L. B., 90 


254, Suit for posses. 
sion of land.— Presumption of posscasion and owner- 


ship.—If, in a suit for possession of land which was 
covered with water more than twelve years before the 
institution of the suit, the plaintiff proves that he ex- 
ercised acts of ownership, as by letting out the julkur 
to tenants, that is primd facte evidence of ponsession 
and ownership; and unless the defendant can make 
out a twelve years’ statute title by adverse posaee- 
sion, the plaintiff’s possession must be presumed to 
have continued, and it is not necessary for him te 
show a possession by acts of ownership within the 
twelve years. Moniny Monun Das’o. KuisHxo 
KisHors Dott 

(LL. BR. 9 Calc., 802: 13 C. L, B., 887 


255. Alluvion and 
diluvion. — Title. — Limitation. — Acte of owner- 
ship.—In 6 suit for declaration of title to, and re- 
covery of possession of, alluvial lands, which had 
been diluviated more than twelve years before the 
institution of the suit, the plaintiffs proved their 
title and possession up to the time of diluviation, 











es) 


ONUS PROBANDI-—centivald, 
9h, LIMITATION AND ADVERSE POSBER- 
SION 7 continued, 
Adverse possession—continsed, 
and alleged that the lands had re-formed within 
twelve years, without alleging or proving possession 
during that period, The defendants, on the other 
hand, alleged that the re-formation had taken place 
more than twelve years before suit, and that they 
had acquired a title to the lands by adverse posses- 
sion for that period. Held that in such a case the 
su ce of the lands after diluvion ought to be 
resumed until the contrary was shown, and that 
the onus of proving re-formation before twelve years 
and adverse possession was shifted to the defendants, 
Per Wiraor, J.—As 9 general rule, where a plain- 
tiff claims land from which he alleges he has been 
dispossessed, the burden is upon him to show posses- 
sion and dispossession within twelve years. Proof of 
possession within twelve years does not necessarily 
aa proof of acts of ownership within that time 
e nature of the proof of possession must depend 
on the nature of the case, ere are many cases ia 
which the party on whom the burden of proof in the 
first instance lies, may shift the burden to the other 
side by proving facts giving rise to a presumption in 
hisfavour, Inthe case of lands ually diluviated 
and gradually re-formed, if the diluviation has been 
more than twelve years before suit, the claimant, 
unless he can show possession since the re-formation, 
must at least show that he was in possession down to 
the date of the diluviation. Where the true owner 
is in posscssion at the time of diluviation, his posses- 
ation is presumed to continue as long as ties Jand con- 
tinues submerged; probably also afterwards, until ho 
is dispossessed, Per Frexp, J.— Although, according 
to the general rule, it Iles upon the plaintiff, who is 
met with a plea of limitation, to show his own posses- 
sion within twelve years before the institution of the 
anit when the property in dispute is capable of 
actual or visible possession, yet, in the case of proper- 
which is not susceptible of actual and visible pos- 
sion, an exception from the nature of the thing 
must be made to the general rule. In such cases, 
when the title and possession have been proved to be 
in a certain person up to a cortain point of time,— 
when there has been no transfer of the title to any 
third person, and there is no evidence that posses- 
sion was exercised by a person other than the person 
the title,—so long as actual visible posscasion 
‘ waa possible, the posscssiop of the pereon having the 
title will be presumed to continue until the property 
has again become susceptible of actual visible posses- 
sion. Proof of possession is presumptive proof of 
ownership, because men generally own the property 
which they possess. And if the ownership of pro- 
perty is proved, and there is nothing to show that 
the possession of such property is with any person 
other than the owner, it may fairly be presumed to 
be with the owner. Such « presumption then takes 
the place of evidence to show the plaintiff's posses- 
eiom, within twelve years before suit, af a property in 
which, from the nature of the thing, evidence of ac- 
~ possession is impossible. Mawo Monun Guoas 
®, na Monon Roy 


{% L. B, 7 Calo, 225:8 OL. B., 126 
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256. ; Suit for posses. 
aston of lands forming bed of river.—Fishery rights. 
— Presumption.— Poasession,—In a suit to recover 
possession of certain lands in the bed of a river 
which had changed its course, and to get rid of the 
effect of s Deputy Magistrate’s order under section 
818, Criminal Procedure Code, 1861, it was found that 
plaintiffe had been in possession when the lands were 
surveyed some years previously ea part of their 
village, and had continued in possession up to the 
year in which the criminal eeding was held. 
Held that the presumption raised by the plaintiff’s 
continued and undisturbed possession was not rebut- 
ted by defendant’s allegation that he was entitled to 
the julkur of the river, Hoge eo, Danoyaty Koon- 
Doo . ~ «© «  « «LW. BR, 566 


257. Omission ta 
give purchaser possession until long after sale.— 
Suit to recover possession.—Where the right, title, 
and interest of a party had been sold in execution, 
but possession was dulivered to the purchaser more 
than fifteen years after the sale, such irregularity 
was held not to entitle the party first inentioned to 9 
decree in @ suit to recover the property ugless he 
could prove possession for a period of more than 
twelve years before he was dispossessed. ATTOTRAM 
Doss eo, Batunkex Doss . - 14 W. R., 357 


Sudi for cone 
Jirmation of title.—Possession.—In a suit by a Hindu 
widow for confirmation of her title to certain land in 
right of her husband, the defendant, who had a pos- 
sessory award of the property given to her under 
section 15, Act XIV of 1859, pleaded that the plain- 
tiff was never in possession. Held that the onus was 
on the plaintiff to show that she was in possession 
within the period of limitation. SHawro Mongy 
GoortayH v. Surro BHaMaA GooPran 

(7 W. B., 34 


259. Suit to estab- 
lisk proprietary right.— Where plaintiff sues to 
establish proprietary right as against a mokurrari- 
dar, it is not necessary for him to prove that he has 
been in actual ssion within twelve years. Pro- 














Tap NARAIN MOOKERJEBB v. KABTICK CHUNDER 
Mooxk3ERBJEB ‘ , ‘ . 10 W. B., 1923 
360. Limitation.— Suit on boxd.— 


Instalment-bond.—Indorsement of payment of in- 
stalments.—Where a defendant sets up the defence 
of limitation, he must plead it, and show that the 
claim is barred. If, when the plaintiff has proved his 
case, the facts show that the cause of action accrued 
at u date earlier than the period of limitation, and the 
plea of limitation has been set up by the defendant, 
the latter will be entitled to take advantage of the 
asec evidence that the claim is barred, and to 

ve judgment given in his favour. The obligee of 
a bond, by which the obligor covenanted to pay the 
swan of £3,800 by annual instalmunis of R200 and in 


( 4085 ) 


ONUS PROBANDI—costinued. 


‘26. LIMITATION, AND ADVERSE POSSES. 


Limitation—cortinued. 


which it was also agreed that payments of the instal- 
ments should be indorsed on the bond, brought a suit 
egainst the obligor alleging default in payment, and 
claiming to recover the amount of the bond. He 
gave credit for payment of the instalments for seven 
years, and alleged that his cause of action arose upon 
default in payment of the cighth instalment. The 
bond showed on ite face indorsements of the payments 
for which credit was given. The obligor alleged 
that no instalments were paid after the third year, 
that therefore the debt became due at an earlier date 
than that stated by the plaintiff, and that the claim 
was barred by limitation. Held that, inasmuch as 
the defendant adduced no evidence to show that the 
later instalments were not paid, and inasmuch as the 
evidence produced by the plaintiff did not show that 
the flebt accrued at a date earlier than the limitation 
period, the plea of limitation failed. Rapua Prasap 
Sines v. Boasam Rar ._ £4.38. 7 AlL, 677 


26. MESNE PROFITS, 
961, - Suit for mesne profite.— 


Possession by wrong-doer.—In suits for mesne pro- 
fits, when the defendants have been in possession of 
the property as wrong-doers, it lies upon them to 
show what were the sums realised as rent during the 
time of their possession. BrogznpRO CooMAR Roy 
», Mapuvs CHUNDER GHOSE 

[I. L. R., 8 Cale,, 8343 





27. MINORITY, 


_——___— Plea of minority.—Where a 
defendant pleads minority, the onus is on him to prove 


his plea. NILMONEE CHOWDHEY 0. ZUHRERUNISSA 
KHanuow ° : ; - 8W.R., 371 


Cuyrr NARAIN SINGH v. BUNWAREE SINGH 
[23 W.R., 305 


28. MORTGAGE. 


263. Suit for redemption of 
mortgage.—Alleged sale.—Ina suit for redemption 
of property which the plaintiff alleges to be mort- 

but which the defendant contends was sold 
absolutely, the onus is on the plaintiff to prove the 
mortgage ; and the existence of a mortgage cannot be 
presumed from the failure of the defendant to estab- 
lish the alleged sale. Batasi Nanrsitv. Basu Drow 
[5 Bom., A. C., 159 


264. Evidence Act, 
I of 1872, s. 110.—The plaintiff sued to redeem cer- 
tain land, alleging that it had been mortgaged by his 
father to the defendant in 1854-55. The defendant 
deuied the mortgage, and alleged that he purchased 
it under @ deed of sale from the plaintiff’s father in 
1849, and had ever since been in his possession as 
owner. The deed of conveyance was not forthcoming, 
por was the alleged mortgage-deed. The Court of first 
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nued, 
instance rejected the plaintiff’s claim on the ground 
that the mortgage was not proved, The lower 
late Court reversed the decrees of the Court of first in- 
stance. The defendant appealed. Held that the de- 
fendant’s possession was primd facie evidence of a 
complete title, and that the plaintiff, who alleged 
that the defendant was merely a mortgagee, was 
bound to prove his own right as mortgagor, 
and indefeasibly. Mere statements that the 
had been mortgaged, which failed to establish a 
particular mortgage, did not shift the burden 
proof, or require the mortgageo to show what were 
the terms of such mortgage, or his right to retain 
ssession under it. RAM@HANDRA Apagi o. Bauagt 
HAURAY. — -LL.R,8 » 187 


2665. Eost mortgage. 


deed.—In @ ‘suit for redemption, the m deed, 
dated 21st July 1840, having been lost, the Judidial 
Commiasioner held that the onus lay, not u 
mortgagor to prove that the term did not oxpire before 
18th of February 1866, but upon the mortgagee to 
prove that it did. Held by the Privy Council that the 
burden of proof was primd facte on the mortgagor, 
regard being had, as respects the quantum of evi- 
dence required, to the opportunities which each 
might naturally be supposed to have of giving evi- 
dence. KisHen Dutt Ram Panpry v. NARENDAR 
Bauaboorn finch , «Sw LR, 81, A. 86 





266. Beng. Reg. 
AVII of 1806.—Promulgation of statute— 
plaintiff sued, on the 31st of December 1861, to 
rodeem a mortgage of lands in Sarnn, dated the 30th 
of November 1801. The mortgage-money was 
able on the 28th September 1806. If not paid, 
property was to vest absolutely in the mo 
without foreclosure, The defendant admitted that 
he had not foreclosed, but stated that Regulation 
XVII of 1806 was promulgated in Saran on the 7th 
January 1807, and, consequently, that the money bes 
came due before the Regulation was promulgated. 
Held, the onus was on the plaintiff to prove that the 
Regulation was promulgated before 28th September 
1806. Sanrrvurnissa v. Inayer Hosssry 

(B. L. R., Sup. Vol., 415:5 W. BR. 8B 


367. Accounts Tay 
taking an account on a mortgage in a suit for re. 
demption, where the mortgagee had been in posses< 
sion, it lies upon the mortgagee to prove what is due 
from the mortgagor in respect of principal and 
intercst- Ganca MuLIx e. BayAst 


[I L, B., 6 Bom., 660 


268. P vrofits.—-In & 
suit for redemption, on the ground that the debt 
has been satisfied with interest, the onus is on the 
plaintiff. A mortgagee is not an assurer of the con- 
tinustion of the sawe rate of profits as his mortgagor 
was able to raise, Hence an estimate of the rental 











| preceding the morlgagor’s possession is uut sufficient 


4 
, 
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need. 


proof of the profits in his time. SHan MaxHaxLaL 
o. SRIKRIGHNA BINGH 

(2 BL. BR, P. 0, 44: 11 W. R,, P. C., 19 

412 Moore’s I, A., 157 


, Evidence Act, I 
of 1872, #. 110.—The plaintiffs, averring that their 
ancestor hed mortgaged three villages to the ancestors 
of the defendants in 1842 for 22,500, putting the 
mort; into possession, sued to recover possession 
of 15 biswas of each village, asserting that the mort- 
-debt had been redeemed from the usufruct. 

e defendants, admitting the proprietary title of the 
ancestor of the plaintiffs tp the villages, alleged as to 
10 biswas of each village that they were sold to their 
aucestors in 1842 by him for £1,250, and as to the 





other 10 biswas of each village, that they were subse-. 


uently mortgaged to their ancestors by him for 

14,000, borrowed by him from them for the purpose 
of defending a suit arising out of the previous sule, 
which sum had not been satisfied from the usufruct. 
Heid (Stuart, C. J., dissenting) that the burden of 
proving the m e of the 10 biswas of each village 
of which the defendants alleged the sale lay on the 


laintiffs. Per Stuart, C. J., contra. Ratan 
aR 0, JIWAX SINGH . EUR. 1 All, 194 
— 970. Possession.— 





Where a suit was brought to redeem a mortgage, and 
the defendants pleaded possession under a sale,— 
Held, under the circumstances, there having been 
long undisputed possession, that the onus of proving 
that the possession was less than a proprictary posses- 
alon, and was referable to a mortgage, lay on the 

n who claimed to redeem it. KuGHoo Natu 

s.Cuunpoo Latur . 2 Agra, Pt. II, 195 


971 Joint mortgage. 
—Redemption by one mortgagor.—Suit by other 
mortgagor for his share.—K. and J. jointly mort- 
posed 86 sihams or shares of an estate to C., giving 
to 





session. C. transferred his rights as mortgagee 

. and Mf. In execution of a decree for money 
against ZX. held by M., K’s rights and interests 
in the mortgaged property were sold, and were pur- 
chased by P., whose heirs paid the entire mortgage- 
debt. 2., an heir of J., sued the heirs of P, to recover 
from them possession of J.’ sihams in the mortgaged 
property, on payment of # proportionate amount of 
the mortgage-money paid by P. The plaintiff al- 
leged that the mortgage to C. had been made forty 
years before suit. The defendants contended that a 
much lonyer period had expired since the date of the 
that forty-one years had elapsed since C. 
transferred his rights as mortgagee, that they had 
redeemed the property twenty-one years ago and had 
been since its redemption in proprietary and adverse 
qeeesossion of the sihams in suit, and that the suit 
wee berred by limitation. Neither party was aware 
of the date of the mo and neither adduced any 
proof on the point. Held that the defendants being 
admittedly in possession, though the existence of a 
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need. 


mortgage ae the origin of their possession was con- 
ceded by them, it lay upon the plaintiff to give prémd 


facie proof of the subsistence of that mortgage at 


the date of suit; but that, assuming that notice was 
given to the defendants by the plaintiff to produce 
the mortgage-deed, and that they failed to do so, very 
slight evidence would have been sufficient to satisfy 
the obligation which lay on the plaintiff. Kishen 
Dutt Ram Pandey v. Narendar Bahadoor Singh, L. 
R., 8 I. 4., 85, referred to. Nura Brsi v. JAGAT 


Nagaln . ‘; ‘ . LL.R., 8 All, 205 


272. Sale of land in 
execution of decree.—Suit by third party to recover. 
—In a suit to redeem certain land demised on kanam 
in 1850 by A. to the predecessor of B., C., who, was 
in possession of the land, was made a defendant. A. 
proved his title to the land and possession up to 1850, 
C. pleaded title to the land and denied that B. had 
ever been in possession. Both pleas were found to be 
false. It was found, however, that C. had been in 

session from 1869 to 1885, and that in 1876 the 

nd had been sold in execution of a decree against C. 
(to which 4. was not a party) and purchased | by D., 
who re-sold to C. in 1879. The lower Cougt held 
that C.’s possession must be taken to have been de- 
rived from B., till the contrary was proved. Held 
that the burden of proving that his possession was 
not derived from B. lay upon C. NILAKANDAN 0. 
THANDAMMA , ‘. - LL.R., 89 Mad, 460 


278. Usufructuary mortgage.— 
Mortgagee in possession.— Suit for balance of mort- 
gage-money.—A plaintiff in possession under an usu- 
fructuary mortgage, and suing for the balance due, is 
bound to prove that he has not realised the amount 
due under the conditions of the lease from the usu- 
fruct. CHuttrur DHares SINGH v. SuREER Hossein 

(1 W. R., 38 


274. ——_———_$———___—__—_——— Suit by mort- 
gages for possession under usufructuary mortgage.— 
An estate was mortgaged with the stipulation that 
the interest of the mortguge-debt should be deducted 
out of the usufrnet, and that if the profits fell short 
the mortgagor would make up the deficiency. After 
a time the mortgagor tendered the amount of the 
principal sum and forcibly took possession of the 
property. The mortgagee sued to recover possession 
and obtained a decree with wasilat. Held that the 
plaintiff might have sued under Act XIV of 1859, 
section 15; but that, suing as he did, the onus was on 
him to produce the accounts and show that something 
was due to him as interest. PRANKISHOREB v, 
Cuunpes Cuurgn Biswas . . 10 W,R., 429 


275. Sait by mort- 
gagee for possession and to set aside mokurrari lease. 
—Ina suit by mortgagees under a zur-i-peshgi mort- 
gage, not only for possession, but also for setting 
aside a mokurrari lease which was alleged to have been 
granted by the mortgagor prior to the mortgage, and 
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under which defendants had been in possession for 
some time in accordance with a Magistrate’s order, — 
Held that the onus was on the plaintiffs to give 
some evidence to impeach the validity of the mokur- 
rari; but this having been done, and a strong primd 
Jacie case made out, the onus was shifted, and it 
became incumbent on the defendants to show that 
the mokurrari was executed before the zur-i-peshgi, 
and that it was granted bond fide for a real consi- 
deration and intended to be co-operative as between 
the mortgagora and the lessee. SHAMNARAIN 2. 
ADMINISTRATOR GENERAL OF BENGAL 

[23 W. R., P. C., 111 


278. —————_—_—_—_—_ Suit by mort- 
gigee under usufructuary mortgage.—In a suit in 
which the plaintiff prayed for the sale of property 
witch had been mortgaged to him as security for a 
loan under a zur-i-peshyi ijara lease, and of which he 
had been dispossessed by the defendant under colour 
of a decree, it was held that, as the plaintiff had had 
for a great inany years the usufruct of the land for 
the very purpose of repaying himself the principal and 
interest of his lonn, the burden was on him to show 
that there was anything remaining due to him, and 
that the onus also was on him to prove that the ijara 
gave Siim the right to sell the property upon some 
contingency. MUJEEDUNNIS8A v. DILDAR HOSSEIN 

[20 W. R., 178 


277. Suit for possession after- 
foreclosure.—Civil Procedure Code, 1859, a8. 239, 
240.—Suit on mortgage.— Attachment.—A suit on a 
mortgage foreclosed under Beng. Regulation XVII of 
1806, section 8, comprising property attached before 
the date of the inortgage under section 81 and the 
following sections of Act VILL of 1859, was brought 
against the purchaser of the attached property, which 
had been sold under the decree obtained by the attach- 
ing creditor. The defence was that the mortgage 
falling within the provisions of section 240 of the Act 
was void 28 against the attaching creditor and those 
claiming under him. For the mortgagee it was con- 
tended that the attachment could not prevail, it not 
having been proved affirmatively that the requirc- 
ments of section 239 relating to the intimation of the 
attachment had been complied with. Held that this 
objection to the validity of the attachment could not 
be raised for the first time on this appeal, even if it 
was not rather for the mortgagee, secking to deprive 
the attaching creditor of his possession, to prove the 
non-observance of the formalities in question. RaMm- 
KRISHNA Dass SURROWJI v. SURFURNISSA BRGUM 

(1. L. B., 6 Calc. 129: L. R., 7 1. A., 157 


29. NOTICE. 


278. Liability under Act.— Road 
Cess Act (Beng. Act IX of 1880), as. 52, 53.— 
Evidence Act, s. 114.—Presumption.—Where under 
an Act certain things are required to be done before 
any liability attaches to any person in respect of any 
right or obligation, it is for the person who alleges 


Il 
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that that liability has boen incurred to prove that the 
things prescribed in the Act have been actually done. 
Held that the notice provided by section 52 of the 
Road Cess Act did not come within the presumption 
of section 114, clause (c) of the Rvidence Act, and 
must be proved. ASHANULIAH KHAN BaHADURB ¢@. 
TRILOCHAN Baacui I. L. R., 18 Cale,, 197 


278. Service of notice.—Hzeou- 
tion of decree.— Presumption.—In tho case of execu- 
tion of decree of twelve years’ standing, the defend- 
ant is not bound to prove service of notice, but the 
Court may presume that notico has been regularly 
served, unless the party alleging irregularity can pro- 
duce evidence to the contrary. Kasrge Kant 9, 
Gopat Kisto Moirso . . W.R., 1664, 314 


80. PARTITION. 
280. Suit for partition.—Plea of 


prior separation.—In # suit for partition of joint 
fainily property, in which the defendant pleads that 
@ partition has already taken place, the onus is on 
the defendant to prove the alleged partition, Gooroo 
PresHaD MooOKERJEL 0. KALER PERsHap MooxRe- 
JERE. ‘ ; : . . 5W.R 


281. Private partition.— Private 
arrangement.— Subsequent partition by Collector.— 
A.and B. were joint owners of a mouzah. 2B, loased 
his sharwin putni to C. By arrangement between 
4.and C.a partition of the lands was made, and each 
party collected the rents of the lands allotted to him. 
Forty years afterwards, a butwarra of the mouzah was 
made by the Collector between 4. and B., whereby 
lands held by C. under the previous arrangement 
were allotted to 4, C. was no party to the butwarra 
proceedings. Ina suit brought by 4. against C. for 
possession of the lands so allotted, the plaintiff al- 
leged that the previous division of the lands betweon 
A. and C. was a temporary one, wade after the com- 
mencement of the butwarra procevdings. The lower 
Appellate Court found that the pluintiff’s allegations 
had not been proved, and dismissed the suit. Held. 
(TortENnnaM, dJ., dissenting) that the decree of the 
lower Court was correct, as it lay on the plaintiff to 
show that the private partition had come to an end. 
Ospuoy CHURN SinKak vr. Hurt Natu Roy 

fI.L. R., 8 Calc, 72:10 0. L, BR, Sl 


282. Suit for possession on alle- 
gation of partition.—In 4 suit to obtain posses- 


” 





sion of certain lands, on the ground that they had 
been assigned to plaintiffs by # partition made by the 
Collector,—Held, in the matter of certain the 


plots which plaintiffs alleged to be included in parti- 
cular daghs in the butwarra chittahs, that ag defend- 
ants denied that they were so included, it was on the 
plaintiffs to prove their allegation, Held, in respect 
to a dagh in which plaintiffs were admitted to be 
entitled to a certain quantity of land, it was their 
business to prove that the particular lands which 
they claimed had been assiged to them by the but- 
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ONUS PROBANDI—continued. 
80. PARTITION—continued. 


Suit for possession on allegation of par- 
tition—continued. 


warra proceedings. Buuagosurry Goopta v. SARODA 
SoonpvunEs DEBEA , ‘ . 11 W. B., 887 


288. Suit for possession after 
partition.—Interference with possession after Col- 
tector’s award.—In 4 suit for possession with mesne 
profits, on the ground that the lands claimed were 
allotted to plaintiff’s share by a butwarra under Beng. 
Regulation X1X of 1814, where defendant, admitting 
the allegation, urged that plaintiff had given up pos- 
session as soon as the butwarra was completed,— 
Held that it was for plaintiff to prove that defend- 
ant had interfered with the possession awarded to 
him by the Collector. Mosarux Ati e. IMpAp ALI 

[16 W. B., 200 








864. 
cluded from partition.— Nature of possession. 
—In two suits in which the prayer was substantially 
to have certain property which had been included in 
a butwarra before the Collector excluded from such 
butwarra, it was held that as plaintiff’s possession was 
admitted, and defendant had failed to prove his plea 
that such possession was in the quality of tenant 
under him, plaintiff was entitled toa decree. Brprn 
Bsnanes LUKKUN v, GHAsoo . 1UW.B.,16 


$1, POSSESSION AND PROOF OF TITLE. 


285. Suit for possession.— Weak- 
ness of defendant's case.— Title, Proof of. —In a suit 
for possession of land, where plaintiff’s title and pre- 
vious possession are both denied, it is not proper for 
a Court to start with the case put forward by the de- 
fendant, the onus of proof being primarily on plain- 
tiff, WaLxer vo, ATNA Ram MunpvuR 

[14 W. R., 478 


286. Proof of title. 
--A decree-holder sued to establish that certain pro- 
prety was the property of W., his judgment-debtor, 
euch property being claimed by 4. as his. He proved 
that for five years and more WV. had been in posses- 
sion of such property as ostensible owner. Held 
that, this being so, it rested with A. to prove his title. 
Matuvra Das ec. MiToHELL 

{LL. R., 4 All, 206 


287. Evidence of 
title.— Dispossession, Proof of.—Poascssion is evi- 
dence of title; and if the plaintiff proves that he had 
possession, and that his possession has been forcibly 
disturbed, he makes out a primd facie title for the 
defendant to rebut. Manomep Bux e. AnpUL 
Kuruem alias Anoo , : . 20 W. R., 4568 


288, Person in poe- 
sergion without title. —In the case of the owner of 
land seeking to recover possession on the allegation 
that the party in possession has no right to continue 
in it, showing a primd facie title to possession, 
he ean claim « decree unless the party in possession 
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ONUS PROBANDI—continued. 
81. POSSESSION AND PROOF OF TITLE 


—continued, 
Suit for possession—continued. 
has a tenure entitling him to.retain possession. Ram 





MONEE v. ALEEMOODEEN . . 20W.R., 374 
RAJKISHEN MOOKERJER v. PEAREE Mopun 
MOOKERJEE ‘ ; . 20W.R.,, 421 
JOYKISHTO MOOKERJEB v. HUREEHUR MooxKeER- 
JER e e ° ® ® 12 Ww. R., 365 
Koons BsHAREH Rav v. BUXSHEE LUCHMUN 
Doss : ‘ . . 19 W.R,, 188 
Hurer Mogvun PoppAg v. GUREEBOOLLAH MUL- 
LIOK - ry ry e 22 W. R., 417 
KALEE KIsHEN Roy v, BROJENDRO CoomaR Roy 
CHOWDHRY : P . 24W.R., 266 
BaTal AHIR v. BHUaGoBUTTY Korr 
(11 Cc. L. R., 476 
289. Dispossession. 


— Proof of title-—When a person forcibly dispossess- 
ed sues to recover possession, the burden of proving 
title is on the party by whom he was forcibly dis- 
possessed, Suama SOONDUBEE DEBIA v, COLLECTOR 
or MaLDAH . : ; - IYW. R,, 164 


280. Dispossegsion. 
—Proof of title—In a suit to recover possession, on 
the allegation of a previous possession and forcible 
ouster, both being denied by defendants, who set up 
a title of their own, it is for plaintiffs to prove the 
alleged custer. If they do so to the satisfaction of 
the Court, the burden of proof will be on the defend- 
ants to show the title on whigh they ousted the 
plaintiffs, Should the defend pts prove such a 
prima facie title, then it willgve the duty of the 
Judge to call upon the plaintiffs to establish their 
title. Gous Paroy v, Wooma Soonpvurer Drpia 

(12 W. R., 472 


Dattani Monanti v. Jogo BuNDHOO MOHANTI 
[238 W. R., 298 


201. Dispossession. 
—Proper procedure pointed out in a suit for recovery 
of possession of certain lands on an allegation of ille- 
gal dispossession, where defendant scts up a superior 
title as proprietor against the allegation of a similar 
title on the part of plaintiff. If defendant in such 
a case established his better title as a landlord, then 
plaintiff cannot, in & Civil Court, succeed on the title 
of an under-tenant. KOBEEROODDEN v. Nyan HInEE 


[8 W. R., 354 


DaBJEE SAHOO v. TUMEEZOODDEEN 
[10 W. B., 102 


Rapna Burrus GossaIn »v, KIsSHEN GOBIND 
GossAIN ‘ ; : W, R., 71 


292. Ejectment.— 
Proof of title.—Where A. was illegally dispossessed 
by B. of land for which 4. obtained a decree in a suit 
with C., and 4. brought a suit to recover possession, 
—Held that the dispossession being proved, the 
onus of proving the title was in the first instance on 
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ONUS PROBANDI—continued, : 


81. POSSESSION AND PROOF OF TITLE 
—continued, 


Suit for posseasion—continued. 


B., and that the mere fact of the land being identical 
with that decreed to 4. in his suit with C. could not 
entitle him to a decree in his suit with B. Japus 
Nats v, Kam Sunpur Suga - TW.R, 174 


298. Proof of title. 
—Forged avidence.—Suit by A. to recover immove- 
able property in the possession of B. and his prede- 
cessors, whose title had been unchallenged for forty- 
four years, on the ground that the estate was mort- 
gaged only by 4.’s ancestors, and that B. and those 
claiming under him were only usufuctuary mort- 
gagees in possession. Held that the onus probandi 
was on A, who could only succeed by the strength 
of his own title, and not by reason of the weakness of 
B.’s title. Szvvasi VisAYA RAGHUNADHA VALOII 
K®@ISTNAN GOPALDAR v. CHINNA Nayana CHETT! 

[10 Moore’s I. A., 151 


294. ——______—_—_——_ Title. — Suit 
after ejactment.—The plaintiff, a lessee in perpetuity 
of a piece of land from the inamdar of the village in 
which it was situated, sued the defendant, who had 
dispossessed him more than six months before the 
date of suit, to eject him from the land. The de- 
fendant set up ao lease from the same inamdar, but 
i was held to have been granted without any autho- 
rity. Both the lIcases required to be registered 
under Act XX of 1866, but were not registered. 
Held that the plaintiff, although suing imore 
than six months after the date of dispossession and 
without resorting to a possessory suit (Act XIV of 
1859, section 15; Act I of 1877, section 9), was 
entitled to rely on the possession previous to his dis- 
possession as against a person who had no title; 
the onus being on defendant to prove his title. 
KRISHNABAV YASHVANT v, VASUDEV ATAJI 

{lL L. R., & Bom., 371 


295. ————_—_——————— Suit to estad- 
lish title and for possession after decree under sec- 
tion 15, Act XIV of 1859.—In a suit to establish 
title and recover possession from a person who has 
obtained possession under section 15, Act X1V of 
1859, the defendant need not prove his title, and his 
possession cannot be distributed, unless the plaintiff 
gives proof of a better title; the onus being on the 
plaintiff to prove everything. MAENOODDEEN 0». 
GREESH CHUNDBE Roxy CHowpHry 

(7 W. R., 280 


206. In asuit against 
a landlord to recover possession of land of which 
plaintiff alleged himself to have been illegally dis- 
posscssed,— Held that if plaintiff sought to recover 
possession without reference to any right or title, but 
simply on the ground of having been illegally ejected, 
his remedy would have been under section 15, Act 
XIV of 1859. Not having availed himself of this 
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remedy, he was bound to show that he had title to | 


re-enter, and that the landlord had ejected him with- 
out any right to do so, Nowp Kisuoug LALL v. 
Suazo Dyan OorapHya . . LLW.R.,168 
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ONUS PROBANDI—contianed. 
81. POSSESSION AND PROOF OF TITLRB 


—continued, : 
Suit for possession—continued. 
Ram Moxuvun Doss v. JHvPPRO Doss 


14 W. BR, 42 
Crowpy v. Ram Buvross Coownnury 
(23 W. B., 888 


8 suit brought undor section 27, Bengal Act VIIT 
ot 1869. 


207. Sutt by heirs 
of last full owner of property.—Proof of title.— 
Where a defendant in possession of certain property 
resists a suit for possession thereof, brought by 
parties who havo proved themselves to be the nearest 
heirs of the last full owner, the onus is on the de- 
fendant to prove his title. Zariny Churn Chow- 
dhry v. Saroda Soonduree Dasece, 8B. L. R., A. C., 
145; and Thakoor Deen Tewary v. Ali Hossein 
Khan, 18 B. L. R., 427, cited and followed, Ram- 
PROTAB MISSER 0. ABHILACK MissER 

(8 O. L, R., 170 


298. Written state- 
ment.—Admission.—In a suit by A.ugninut B, for 
recovery of ancestral jammai lands, of which he 
alleged that he had been dispossesed by B., B. stated 
in his written statement that: A,’* ancestor having 
relinquished the land, the zemindar had leased the 
same to him, #., and he had been in possession since, 
He also stated how 4.’s ancestor relinquished, and 
that he, B., had thereupon obtained a pottah. He 
denied that he had dispossessed 4. Held that B, 
having admitted the possession of .4.’a ancestor, it lay 
upon B, to prove his title, BAIKANTUANATH KUMAB 
v, CHUNDRA Monun Cuowpury 

B. L. R., A. C., 183: 10 W. R., 190 

2090. Allegation 


ownership as mortgages gnly.—Where a person % 
alleged to be in SS not as owner of the full 
proprietary right, but as mortgagee, the burden of 
proof of such qualified ownership lies on the party 
asserting it. Such a case falls within tho scope of 
section 110, Act I of 1872. SHEORUTTUNGIR 0, 
Doonea - « « . .6N, W., 86 


800. Land nurchased 
benami by plaintiff for defendant.—Evidenoe Act 
(I of 1872), #. 110,—The plaintiff sought to recover 
possession of certain lands, ulleging that he had been 
dispossessed. The defendants, who were in posses- 
siun, alleged that, at an auction sale, the plaintiff had 
bought the lands benami for the defendants. Held 
that the burden of proving a primd facie case that 
the land belonged to the plaintiff wason him, Hanzi 














_ RAM eo. Ras COOMABR OPADHYA 


(I. L. BR, 8 Oalc,, 750 


801. Title.—In a suit 
to recover possession of certain property, on proof 
that the plaintiff had been dispossessed by a benami- 
dar, in whose favour a conveyance had been executed 
by the plaintiff's father,— Held that the presumption 
arising from the defendant’s recent and unexplained 
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ONUS PROBANDI—continued. 


81. POSSESSION AND PROOF OF TITLE 
—oontinued. 


Suit for possession —continued, 


possession being rebutted by the plaintiff’s prior con- 
tinuous and peaceful possession, the defendant must 
show affirmatively that his title was a valid one, and 
could not raise the defence that the plaintiff was pre- 
vented from showing it to be invalid. Manges 
CHANDRA BaneeskE v. Barapa Desi 


(2B.L. KR. A. C, 274: 11 W. R., 185 





Obstruction to 
execution of decree by a claimant.— Civil Procedure 
Code (Act VIII of 1859), #. 229 (Acts X of 1877 
and XIV of 1882), s. 831.—In a suit under section 
229 of Act VIII of 1859 (section 381 of Acts X of 
1877 and XIV of 1882), the onus is on the plaintiff 
to establish a primd facie case of possession, and it 
is then incumbent on the claimant to answer that 


case, and show, if possible, a better title. RAKHAL ° 


Cruurnn MuNDUL v. Watson & Co. 
(1. L. B., 10 Calc., 50 





308. Proof of title — 
Unregistered deed of sale.—Oral evidence inadmis- 
sible.—On the 18th January 1876 plaintiff became a 
purchaser at a Court’s sale of .heright, title, and in- 
terest of G. and XN. ina shop, and having been ob- 
structed by defendant in obtaining possession of it, 
sued to recover itfrom him. The plaint was filed on 
the 27th January 1877, Defendant answered that he 
purchased it from G. under a deed of sale dated 5th 
shpat 1865, and that he had been in possession 
since that day. The deed of sale was not admitted 
in evidence for want of registration, but it was found 
that defendant had been in possession as owner since 
Sth January 1865. Held that, as the defendant ad- 
mitted that he had derived his title from G. (of 
whose interest in the shop the plaintiff was assignee), 
the burden of proof lay uggn the defendant, and that 
he had failed to prove his purchase, inasmuch as his 
unregistered doed of sale could not be received in evi- 
dence, and oral evidence was inadmissible in place of 
the deed. SAMBHUBHAI KaRsaNnpAs 0, SHIVLALDAS 
Sapasuivpas . . .1L2L.R, 4 Bom., 8 





Swit to have 
property declared liable in execution of deoree,—In 
a suit for the sale of certain property in satisfaction 
of a decrec against a judgment-debtor (since de- 
ceased), where it was found that the judgment-debtor 
had made over the property to his wife in lieu of her 
dower, and that she had transferred it to defendant, 
—Heid that the onus was on the plaintiff. Lyraxot 
Aut v. Court or Warps . . 10 W. R., 423 


805. Proceedings to 
obtain possession in execution of decree.—Where 
a judgment-creditor admits having obtained poases- 
sion ,of a portion of the laud without opposition 
from. the judgment-debtor, the onus lies on him to 
show that ho waa unable, nevertheless, to obtain pos- 
session of the remainder. AmsatTr ALI v. AZHUB 


ALL : 2 8 - 21W.R., 241 
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ONUS PROBANDI—continued. 


81. POSSESSION AND PROOF OF TITLE 
— continued, 


Suit for possession—continued. 
306. Khas mehals 


in 24-Pergunnahs.— Relation between owners and 
the Government.—Right to possession,—Hjectment. 
—There is no relation of landlord and tenant between 
the Government and the owner of khas mehals in 
the 24-Perguonahs. The latter is the landlord of the 
ryots, and is not himself a ryot. The right and 
title of the Gevernment are to the rent, but do not 
include a right to the possession of the lands, 
though such a right might arise by forfeiture or 
extinction of the ownership ; and the onus is ou the 
Government to prove its claim to the possession of 
the lands. Gunea GoBinD MuNDUL ov. COLLECTOR 
OF 24-PERGUNNAHB 

(7 W. R., P. C., 21: 11 Moore’s L A., 345 

‘ 


307. Suit to estab- 
lish title.—Bom. Reg. XVII of 1827, 8.7, cls.1 and 
2.— Bom. Act I of 1865.— Miras land.—On the 28th 
August 1857 the plaintiff passed a kabuliat to 
Government and took possession of certain miras 
Innd, abandoned by the mirasdar for four or five 
years previous to that date. The plaintiff continued 
in possession of his land, and paid the Government 
assessment from 1864 till 1872. In an action 
brought by the plaintiff to recover possession of the 
land, he alleged in the plaint that he had taken the 
defendants as partners in the cultivation of the land, 
and had been dispossessed by them. Both the lower 
Courts rejected the claim. The lower Appellate 
Court based its decision on the ground that as the 
plaintiff failed to prove the fact of his alleged part- 
nership with the defendants, he could not succced, 
notwithstanding that Court found in the plaintiff’s 
favour the other facts stated above. Held on special 
appeal that as the suit was one to establish title and 
recover possession, the Judge should, on the facts 
found, and having regard to Regulation XVII of 
1827, section 7, clauses 1 and 2, and Bombay Act I 
of 1865, have called upon the defendants to prove 
their claim to hold argu as ees the a 
tiff’s right of occupation, TRIMBAK Ranv v. Nana 
BuavaNt . : , , . 123 Bom.,, 144 


308. Title.—In a suit 
to recover possession of land and wasilat under a 
ganti jumma, which had originally belonged to the de- 
fendants, the main question was as to ten cottahs, of 
which possession by receipt of rent only was claimed 
from the defendants, whose dwelling: house was there- 
on. The defendants alleged that the ten cottahs 
were not included in the ganti jumma under which 
plaintiffs claimed. Held that the onus was on the 
plaintiffs to prove that the ten cottahs were included 
in the ganti jumma under which they claimed. 
It was not on the defendants to show the extent of 
that tenure while it was in their possession and when 
it was transferred to the plaintiffs, although the fact 
was one peculiarly within their knowledge. Gim- 
puam Haat v. Katixant Roy ChowpHRY 


(3 BL. BR, A.C, 161: 11 W. B, 501 
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ONUS PROBANDI—continued. 
81. POSSESSION AND PROOF OF TITLE 





— continued, 
Suit for possession—continued, 
308. Evidence— 
Jagir tenure.—Auladad grant.—By a sanad dated 


March 1854, the pluintiff’s ancestor granted to B,, 
the defendant’s ancestor, a jaghir of a certain mouzah. 
B. died in 1872, and plaintiff subsequently brought 
a suit to recover possession of the mouzah, alleging 
that the grant to B. was an ordinary service jaghir. 
The plaintiff tiled a kabuliat which had been exe- 
cuted by B., the terms of which supported the 
plaintiff's allegation as to the nature of the grant. 
The defendant alleged that the grant was auladad, 
but failed to produce the sauad or account for its 
non-production. Held that the plaintiff was entitled 
to a decree. Juggernath Sahee v. Ahlad Kowur, 
19 W. #., 140, distinguished. Tuakur Doyat », 
Rg™ Nazain Sincu . Lu.R,, 8 Calc. 375 


310, ——_——__—____ —_——- Suit for lands 
granted as jaghir tenure.—Non-production of docu- 
mentary evidence.—In w# suit to recover possession 
of certain lands upon the ground that they were 
granted asa jaghir tenure by the plaintiff’s ancestor to 
one P, and his lineal descendants, and that such de- 
scendants had failed, — Held that it was necessary for 
the plaintiff to prove the grant alleged in his plaint, 
with8ut which no cause of action would have been 
shown: and as the tenure was created in the proper 
and usual manner,—+.e.,by pottuhand kabuliat,— the 
latter would be in the possession of the plaintiff’s an- 
cestors. As this was not produced, no secondary evi- 
dence given of it, and no foundation laid for giving 
such evidence, 1t was unnecessary to go further into 
the plaintiff's case. JUGGERNATH SAHER v. ALHAD 
Kowvk , ‘ P ‘ . 19 W. R., 140 


311, ——_—_———_———_—. Proof of title 
—The plaintiff sued for possession under the allega- 
tion that the property in dispute was under the 
management of the defendant. The defendant hav- 
ing denied management, and set up a title by pur- 
chase, and his possession for more than thirty years 
having been proved,— Held that the onus of show- 
ing & possession for his benefit was rightly thrown 
on the plaintiff. Kirat Sine v. Ram Doss 

[W.R., F. B., & 


312. Adverse or per- 
missive occupancy.— Proof of title.—A donee, under 
a deed of. gift, brought a suit to recover a piece of 
land which he alleged his donors had given for a 
temporary purchase to the defendant in possession 
six years before; and the Munsif found that it was 
so, and allowed the claim. But the District Judge, 
on appeal, considering that the plaintiff had failed 
to prove his donors’ title to the land, reversed the 
Munsif’s decree. Held that the Judge was in 
error in requiring the plaintiff to establish the title 
of the donors, without enquiring whether the defend- 
ant had obtained possession merely by their perimis- 
sion; and that the suit must be remanded for a 
finding by the District Judge on that point. Saxat- 
CHAND SaVAICHaND ov. DaYABHA! ICHHACHAND 

[4 Bom., A. C., 70 
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ONUS PROBANDI—continued. 


81. POSSESSION AND PROOF OF TITLE 
—vontinued. 


Suit for possession—continued. 


318. Suit for land 
attached under s. 3 of Act IV of 1840.—In a 
suit for possession of land attached by the Magis- 
trate under section 8 of Act 1V of 1840, tho onue 
proband: ia on tho plaintiff. Moursuur SINGH wv. 
Ramarour SincH 

(W. R., F. B, 7:1 Ind. Jur. O. 8., 35 











314. Sutt by eemin- - 
dar ayainst trespasser,— An award under Act IV of 
1840 does not relieve a party of the obligution to 
prove his right and title, when sued by the vemindar 
asa trespasser. BYDONAUTH SOBBHON v. K RNOORAM 
HoLpaR ; : ‘ ; . LW.RB,, al 


315. Possession 
under order of Criminal Court.—Sutt to eject on 
ground of title. —.A. being in possession of lauds, as 
purchaser under deeds of sale from B., the porson 
last avised, was forcibly ousted from possession by 
C. and D., who set up a title to the lands under an 
alleged deed of gift from B. 4. made a complaint 
to the Criminal Court, and under an order of that 
Court was again put into possession; C. and D, 
being directed to institute a suit in the Civil Court 
to establish their claim, which they accordingly did, 
relying upon their title, and impeaching the doods of 
sale. In such circumstances,—Held by the Judicial 
Cominitteg, reversing the decree of the Court at 
Calcutta (without pre} udice, however, to ay queation 
which might arise between 4. and any other party 
claiming under B.), that it was incumbent on 
C. and J, to prove some title to the lands claimed 
hefore they could put 4. to proof of his title. Ram 
Rurttron Rak v. FuRROOKOONNISsA BEGUM 

(4 Moore’s IL. A., 238 


316, - Ejectment by 
order of Magistrate under s, 319, Code of Criminat 
Procedure, 1861.—Suit to recover possession. 
The plaintiffs were in poseession of certain land 
when the Magistrate, acting under section 819 of 
the Criminal Procedure Code, 1861, placed the de- 
fendant in possession until the rights of the parties 
should be deterinined by a competent Civil Court, 
Held, in w suit to recover possession of the propery 
instituted more than six months after the plaintiffs 
were dispossessed, that they could not recover with- 
out showing their title, the onus being on them to 
prove it AsHUMANDR AGATH Kowa PATHUMAR 
v. MAKACHINDE Agatu Maxacor . 4 Mad., 478 


QRATEBRUBER Desia v. aad Denia 











7W.B., 3128 

Locumunxn Persad v. MAHARANER OF BurD- 
WAN : ‘ . 17 W. R., 181 
317. Suit after order 


of Criminal Court under #. 680, Act X of 1872.— 
In a suit for possession and for establishment of 
title against parties in possession under an award of 
the criminal autborities under Act X of 1872, section 
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ONUS PROBANDI—continued. 


81. POSSESSION AND PROOF OF TITLE 
—continued, 


Suit for possession—continued. 


5380, the onus probandi is on the plaintiffs, Horr 
Ram cv. BurxarezeE Roy. . 26 W.R., 20 


As also under section 318 of the Code of Crimina] 
Procedure of 1861, HurroSoonpurze ov. SONATON 
Doss. ; : é - 25 W.R., 464 


318, ‘Suit after order 
under the Land Registration Act (Beng, dot VII of 
1876).—Where a person who, by an order of the 
Collector passed under the provisions of the Land 
Registration Act (Bengal Act VII of 1876), has been 
declared to be out of possession of certain land, brings 
@ suit for the recovery of possession, it lies on him 
in the first instance to make out a primd facie case. 
Muppun Mouun Poppar v. Buaaagomanrto Pop- 
DAR, ‘ ; . LL.B. 8 Calc,, 923 


$19. Suit for pro- 
duce of trees.— Title, Proof of.—In 8 suit to prevent 
the defendants from obstructing the plaintiff in his 
enjoyment of fruits of certain trees, which he claim- 
ed as heir of a person who purchased that right, the 
defendants denied the exister ‘e of the right, and al- 
leged possession and enjoyment in themselves, Held 
that the District Judge, in appeal, having found the 
possession and enjoyment to be in the defendants, 
was right in throwing upon theo plaintiff the burden 
of proving his title to the trees or their produce. 


LaLpas RaMpas v. KAsuizaM Pa 
4 Bom,, A. C., 60 








320, ———_—______—_—_—————- Civil Procedure 
Code, 1859, #. 230, Suit under.—Title, Proof of.— 
Bection 230, Act VIII of 1859, only gave an appli- 
cant the right, without instituting a separate suit, of 
contesting the decree-holder’s right to dispossess 
him, but did not exempt the applicant from the onus 
of proving his case. AHOMED AUSUR v. PROK«sH 
Cuunpgr SHA ‘< ‘ ° - Sw.k,,8 


$21, ———— Claim.— Dis. 
ossesesion.—Act VIII of 1859, #. 230.—One share. 
folder, being dispossessed by the other of a certain 
julkur in execution of his decree, brought a suit under 
section 280, Act VIII of 1859, alleging that the jul- 
kur had been a part of their joint mehal ; and that, 
on partition thereof, the julkur was left ijmali. The 
decree-holder set up that the julkur had been formed 
after the partition, and by diluvion of one of his own 
villages, Held that the onus was upon the claimant 
to prove his case. Upar Tara CHOWDHRAIN 9, 
Asput Gawr. . - SB.L.R., Ap. 890 


8 C. Woopoy Tara CHOWDHRAIN ov. ABDOOL 
. Guuny R., 18 





6 ® @ e W. 


$33. Title by posses- 
siot.—-Attachment and sale under a decree of pro- 
perty claimed by a third person.—Suit by a third 
person to establish his title.—Civil Proceaure Code 
(dot VITT of 1859), es. 230-946.—S. obtained a 
money-decree against the sons and heirs of 4., and 
under that decree attached a shop-as part of 4.’s 
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ONUS PROBANDI—continued. 


81, POSSESSION AND PROOF OF TITLE 
—continued. 


Suit for possession—continued, 


estate. NV. (father of 4.) applied to have the attach- 
ment removed under section 246 of the Civil Proce- 
dure Code (Act VIII of 1859), alleging that the shop 
was his. The application was rejected, and the shop 
was sold in execution and bought by P., the defend- 
ant. NV. then brought his suit against P. (the pur- 
chaser) to establish his title. The Subordinate Judge 
dismissed the suit. On appeal, the District Judge 
reversed that decree, holding that the plaintiff had 
been in possession of the shop and had proved his 
title. The defendant appealed to the High Court. 
Held that the plaintiff having proved his possession 
at the date of the execution sale, it lay upon the de- 
fendant (P.), who claimed the property, to prove 
a title in himself or in the judgment-debtor 4., and 
that, he having failed to do this, the plaintiff was 
entitled to a decree declaratory of his right to the 
property as against the defendant. Where a dis- 
possessed party proceeds, under section 230 of Act 
VIII of 1859, to vindicate the possession of which 
he has been deprived, although he may give evi- 
dence of his title, he is not bound to do so, but may 
rest his right to recover on his possession, and cast 
upon the decrec-holder the burden of proving his 
title, —2.e., his right to dispossess the applicant.* Per 
West, J.—A person in possession of property which 
is sold in execution as that of another, is not called 
upon, when suing to establish his title, to prove his 
proprietorship as by an action in rem against all the 
world, It is cnough if he establishes a good title as 
against the judgment-debtor whose right has been 
sold; and as he is in possession, that possession in 
itsclf affords a ground for an assertion of full pro- 
prietorship for the purpose of the suit, except so far 
as the right vested in the judgment-debtor can ba 
shown affirmatively to contradict or qualify it. Pos. 
session constitutes an interest requiring affirmative 
proof of a superior title on the part of any one who 
secks to disturb it, and, therefore, where a person in 
possession of property which has been sold in execu- 
tion as being the property of another, sues to estab- 
lish his title to such property, the burden of proof 
lies, not upon him, but upon the person who claims 
as purcharer at the execution sale. PzEmRay BHAVa- 
NIRAH v, NARAYAN SHIVARAM 

(i. L. R., 8 Bom., 215 


3238. Suit for confirmation of 
possession.— Proof of title-—Ina suit for confirm- 
ation of possession of certain lands sold in execution 
of a decree as lakhiraj, the onus was held to lie on 
the plaintiff to prove his title, notwithstanding the 
defendant’s admission that the lands in question were 
within the boundaries of the plaintiff’s zemindari, 
PURSEEDH NABAIN SINGH v. Bissessuz DyaLSiner 

7 W. BR. 148 


$24. Where a party, 
who asserts that he is in possession without adducing 
any evidence in support of his title, sues for con- 
firmation of title as against a bond fide purchaser 
for valuable consideration, without notice from the 
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ONUS PROBANDI—continxed. 
81. POSSESSION AND PROOF OF TITLE 


—continued, 


Suit for confirmation af possession—con- 


tinued, 


party in whose name the property stood, who exer- 
cised acts of ownership and gave hhimeetf out to the 
world as the real proprietor, plaintiff cannot put the 
defendant to proof of his title till he has proved his 
own. Lexaras Rox v. Murry Mapuvos Sen 
(14 W. R., 95 


32. PRE-EMPTION, 


325. —————— Suit for pre-emption. — 
Proof of antedating of deed.—In a suit by A. to en- 
force a right of pre-emption, in which the purchase 
to B, was admitted, but it was alleged that B.’s deed 
of purchase had been antedated, the onus lay on A. to 


preve that B.’s deed had becn antedated. Kumur 
ALI v. AZMUT ALI ; 8 W. B., 388 
328. Suit on ground of 





vtoinage.— Ownership.—Ina suit to establish a right 
of pre-emption on the ground of ownership of conti- 
guous land, no amount of mis-statement on the part 
of the defendant as to the ownership of such land 
can relieve plaintiff of the onus of proving his owner- 
ship,e BEHABEE Ram vo. SHOOBHUDRA 


(8 W. R., 455 


327. Recttal in deed 
of sale as to price.—In a suit to establish o right of 
pre-emption to property which had been sold, in which 
plaintiff alleged that the actual value was different 
from that which was recited in the deed of sale be- 
tween the defendants, the vendor, and the vendee,— 
Meld that it was for plaintiff to give some evidence 
in support of the allegation that the amount stated 
as the price by the defendant was wrong GoLam 
Ayuya v. Joy MUNGUL SINGH 13 W. R., 4385 


Maunomep Mogvcn Hossern o. Hyper Beesun 
[W. R., 1864, 304 





328, ————__—___———————_._ Purchase. 
money. Evidence Act (I of 1872), s.106.—In a suit 
to enforce the right of pre-emption, in which the 
plaintiff impugns the correctness of the price stated 
in the instrument of sale, althongh the burden of 
proof primd facie is on him to show that the proper- 
ty has in fact been sold below the stated price, yct 
very slight evidence is ordinarily sufficient to establish 
his case; and when such case 1s established, it rests 
upon the defendants, the vendor and vendee, to prove 
by cogent evidence that the stated price is the correct 
one. The principle laid down by the Privy Council 
in Kishea Dutt Ram Panday v. Narendar Bahadoor 
Singh, L. B., 3 I. A., 85, applied. Mahomed Noorul 
Hossein v. Hyder Buksh, W. R., 1864, 304; and 
Golam Ayhya v. Joy Mungul Singh, 13 W. R., 435, 
referred to. BHAGWAN SINGH v. MANABIR SINGH 

(I. L. B., 5 AIL, 184 


329. Dispute as 
to price—Assessment of amount.— Bhagwan Siagh 
v. Mahabir Singh, I. L. B., 5 All., 184, followed as 
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ONUS PROBANDI—continwed. 
$2. PRE-EMPTION—continwed, 
Suit for pre-emption—continued. 


to tho rule of onss probandi, where the plaintiff in a 
suit to enforce a right of pre-emption impugns the 
correctness of the price stated in the instrument of 
sale. In determining the amount of the price which a 
pro-ewptor has to pay, the Court is not called upon 
to assess the amount which would be a fair and reason- 
able price for the property, but to ascertain what 
amount actually changed hands as consideration for 
the sale. Tawakxun Rat v. LaonMan Ral 

(LL. R.,6 AIL, 344 


98. RECOGNISANCE TO KEEP PRACE, 


3380. -—— Likelihood of breach of 
peace.— Party obtaining summons.—Tho onus lies 
on the person who has obtained the summons to 
prove that the defendant is likely to commit a breach 
of the peace, Brwakt Patak », MAHoMEeD Hyat 
Kuaw , : ; 4B.L. RK, F. B,, 48 

[12 W.R., Cr., 60 





84. RELINQUISHMENT OF PORTION OF 
CLAIM. 


331, Objection of former suit 
for same cause of action.—Civil Procedure 
Code, 1859, 8. 7.—Omission to sue for portion of 
elaim.—Where a defendant objected under Act VITI 
of 1859, section 7, that tho plaintiff omitted in a 
former syit to include tho portion which ho now 
claimed, and in respect of which he then had a cause 
of action, the objection being one of fact, the burden 
of proof was held to lie with the objector. SKINNER 
& Co. v. SHAMA SOONDURER . 19 W. R., 429 


35. RESUMPTION AND ASSESSMENT. 


332. — Suit for resumption,—Suwuit 
under Beng. Reg. XIX of 1793, #. 10.~In suits in a 
Civil Court for resumption under Regulation XIX of 
1793, section 10, the onus was upon tho plaintiff to 
prove a primd facie case. The decisions in Sonatun 
Chose v. Abdool Farar, B. L.#., Sup. Vol., 109 ; and 
Heera Monee Debiv, Koon] Behary Holdar, B. L. B., 
Sup. Vol., Ap., 8, upheld. The mere fact of the, 
lands falling within the ambit of his estate does not 
show that the lands are mil or rent-paying, HAnt- 
HARB MUKHOPADHYA v. Mavuab Cuanpra Banv 
NABAKRISHNA MooxkeiJge ov. Kartas Coampua 
BUUTTACHARJER 





(8 BL. R., 566: 30 W. B., 459 

14 Moore’s I, A., 152 

BisaxaTn Cnoowpury ». KkapHa Cavern Gay- 

> @OOLY - . « «80 W.B., 465 
333 Rent-free tenure, 


— Beng. Reg. XIX of 1793, s. 10.— Reg. II of 1819, 
«,30.—Ina suit brought in the Civil Court before Act 
XIV of 1859 came into operation, to enforce a right 
under section 10, Regulation XIX of 1793,—that is, 
to resnme lands sileged to be held by the defendant 
under an invalid lakhiraj grant,— Held that the suit 


f 
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ONUSB PROBANDI—continued. 
85. RESUMPTION AND ASSESSMENT 
—continued, 
Suit for resumption—continued., 


was not barred by section 28, Act X of 1859. The 
onus was on the plaintiff to prove that the case fell 
within section 10, Regulation XIX of 1793,—i.e., 
that the grant was made subsequent to December 
Ist, 1790. Parspatr CHARAN MOOKERSIEE 0. RKas- 


KRISHNA Mooxggsen . B.L. R., Sup. Vol., 162 
8. C. Sonatun GHosE v. ABDUL TURRUB 
[2 W. R., 105 


Contra, Omesu CHUNDER Roy v. DuxKHINa Soon- 
DERY DEBIA , ; . W.R., F. B., 95 


Extas o. TITHARAM Roy 1 W. R., 164 


334, $$ —_$_$___ —___———- Invalid lakhiraj 
tenure.—In a suit to resume and assess lands under 
100 bighas held as rent-free on an invalid title, 
if the defendant files his sanad showing the area to 
be above 100 bighas, it is for the plaintiff who alleges 
the prima facie good title of the defendant to be bad 
to prove it to be so, Bsxr CHUNDER Joonnad »v. 
Suaissoy THAKOOR . . W. R., 1864, 8 


. 3385. —————_——_-— Auction-pur- 
chaser.—Certain lands which had been let out in 
putni were, on default by the putnidar in payment of 
rent, sold by auction antes Beng. Regulation VIII of 
1819, and purchased by AZ, who granted them in putni 
to the plaintiff. In a suit for resumption on the alle- 
gation that the defendants were in possession of a 

rtion of the lands as invalid lakhiraj by withhold. 
ing payment of the mal rent thereof from after 1793, 
the defence was that the lands in dispute were valid 
rent-free lands oxisting as such from before 1790. 
Held that, on the grounds of the decision of the Priv 
Council in Harihar Mukopadhya v. Madab Chandra 
Babu, 8 B. L. R., 666, the principle that the onus is 
on the plaintiff to show that the lands are mal applies 
to cases where the plaintiff, as in the present case, is 
the representative of an auction-purchaser. ABPFUN- 

NESSA v. Prany Monun MooKeRJEr 

(I. L, R.,1 Calc., 8378: 25 W. R., 200 





338. ——————- —________—_—— Proof of rent- 
ree grant before permanent settlement.—In the year 
1862 the plaintiff brought a resumption suit against 
A. in respect of the lands in dispute in this case, 
upon the ground that she was holding them by an 
invalid lakhiraj title, and obtained a decree. After 
some years the plaintiff brought the present suit 
against B., who derived her title through 4., to have 
the ront assessed. 3B. pleaded by way of bar to the 
juriediction, that the lakhiraj grant, under which A. 
claimed, was made previously to 1790. Held that 
the onus of proving this plea was upon B. HEERA 

LAatL PoRAMANIO v. BARIKUNNIS8A BIBEE 
(I. Db. R., 3 Calc, 601: 1 C. L. R., 506 


387. Lakhiraj and 
mél tands.—In a suit: by a zemindar to resume land 
which has been held as lakhiraj, if the lakhirajdar 
claims under a grant of date prior to the Ist of De- 
cember 1790, the onus is on him to prove it. If the 
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ONUS PROBANDI—continued. 
85. RESUMPTION AND ASSESSMENT 


—continued, 
Suit for resumption—continued, 


lakhirajdar claims under a grant subsequent to that 
date, the zemindar is not entitled to a decree until 
he has shown in the first instance that the land 
claimed is part of his zemindari and at one time 
was mfl land. And in the latter case, the lakhiraj. 
dar is not put to proof of his title until the zemindar 
has established the fact of the land having once, at 
some time subsequent to lst December 1790, been 
rent-paying land. MAHOMED AKHIk v. REILY 
(24 W. R., 447 


338. Declaration of 
lakhiraj title.—Assessment of rent.—In a suit in- 
stituted in 1877, A. prayed for a declaration that he 
had a lakhiraj title to certain lands; the defendant 
stated that the lands, for a declaration of a titly to 
which A. now sued, formed part of certain lands which 
had been the subject of resumption proceedings, 
which were terminated in 1863 by a decree declaring 
that the lands which were the subject of that suit, 
including the lands now claimed by A., were not lakh- 
iraj. It being found as a fact that 4. had neither 
been a party to, nor been represented in, the resump- 
tion Sprcestinge’ that he had been in quiet and undis- 
turbed possesssion of the lands which he now chimed 
for more than twelve years before the institution of 
his suit ; and that proceedings had been taken by the 
defendant calculated to disturb such possession,— 
Held that, although the onus of proof lay on the 
plaintiff, it was not necessary for him to prove that 
the lands claimed by him to be held as lakhira} had 
been held rent-free from before the date of the per- 
manent settlement; but it was sufficient for him to 
prove that the defendant was, at the time of the in- 
stitution of the suit, debarred by lapse of time from 
instituting a suit for the resumption or assessment 
of rent upon the land, Annoy CuurN Paz o. 
KALLY PERSHAD CHATTERJEE 

[I. L. R,, 5 Cale, 949 


S.C. Opnoy CuvuEn Pat v. Kari Prosap Cuar- 
TERJEK . ‘ ‘ 6C. L. R., 260 


339, ——_—__—__——_——- Lakhiraj 
grant.—\f a person claiming under a_ badshai- 
lakhiraj grant made before the Ist of December 
1790 can show that he has held the land as lakhiraj 
since the lst of December 1790, this will be a con- 
clusive bar to a suit for resumption, whether brought 
by the Government, or by a purchaser at a revenue 
sale, or by any other person ;—that is, in order to 
prove a graut anterior to the lst of December 1790, 
it is sufficient to give evidence of possession dating 
back to the 1st of December 1790. Sristeedhur Sa- 
wunt v. Romanath Rokhit, 6 W. R., 68, cited. A 
person seeking to resume lakhiraj land mu&t give 
prima facie evidence to show that rent has been paid 
for that land at some time since the lst of Decem- 
ber 1790. Parbatt Charan Mookerjee v. Raj- 
krishna Mookerjee, B. L. R., Sup. Vol., 162; Sona- 
tan Ghose v. Abdul Farar, B. L. R., Sup. Vol., 109 ; 





| and Harikar Mukhopadhya v. Madhkab Chandra 
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Babu, 8 B. L. R., 566, referred to. Koyznasn- 
BASHINY Dosses v. GocooLMoNnt DossEr 
[I, L, R., 8 Cale, 280: 10 C. L. R., 41 


340, ——_—_——__—_—_—_—_————- Rent-free lands. 
—Landlord and tenant.—In suits for the resump- 
tion of lands alleged by the defendant to be lakhiraj, 
the burden of proof is in the first instance on the 
plaintiff to show that the lands are m&l. The fact 
that the defendant is a tenant of the plaintiff's is a 
matter to be taken into consideration by the Court 
in determining whether, on the facts of the case, the 
plaintiff has made out a primd facie case; but unless 
the Court finds that the plaintiff has made out a 
primd facie casc, judgment should be given for the 
defendant. Harihar Mukhopadhya v. Madhab 
Chandra Babu, 8 B. L. R., 566: 14 Moore's I. A., 
153; Abkar Ali v. Bhyea Lall Jha, I. L. R, 6 
Calc., 666; and Newaj Bundopadhya v. Kali Pro- 
sunno Ghose, I. L. R., 6 Cale., 543, cited. Baowa- 
BRAM Munput ». PEARY MoOHUN BANERJEE 

\(I. L. R., 9 Cale. 813: 12 C. L. R., 475 


341. Rent-free lands. 
—Lentlord and tenanét.—In % suit for resumption 
of lands, where the defendants allege that the lands 
are lakhiraj, the onus is on the plaintiff, in the first 
instance, to show that the lands are mal, and if he 
fails to make out a primd facie case the suit should 
be dismissed. Bucharam Mundul v. Peary Mohun 
Banerjee, 1. L. R., 9 Cale., 813, followed, Newaj 
Bundopadhya vy. Kali Prosono Ghose, I. L. R., 6 
Cale., 543; and dkbar Ali v. Bhyca Lal Jha, I. L. 
R., 6 Cale., 666, cited and distinguished, NAREN- 
pra Nanain Ral ov. Bisuun Cuunpra Das 

[I. L. R., 12 Calc, 182 








342. Suit for rent 
of land where defendant pleads a lakhira; tenure. 
—The rule which, in cases where the defendant 
pleads Iakhiraj, lays on the plaintiff the onus of 
proving that the land is inal, is not inflexible, but 
muy be altered according to circuinstances, a4 in this 
case, where the defendant admitted plaintiff’s title 
as landlord and never set up any piles of lakbiraj 
until years after the suit was brouglit, when a second 
Ameen was deputed to the spot to make a local 
enquiry. GOONOMONEE DossEE v. BURRODAKANT 
Roy ‘ . ‘ . . I8SW.R,, 191 





a ——————- Alleged lakhiray 
lands.—The Full Bench decision—Parbalt Charan 
Mookerjee v. Rajkrishna Mookerjee, B. L. &., Sup. 
Vol., 162, ruling that before a plaintiff can resume 
lakhiraj lands he must first prove that he has col- 
lected mal rents, and defendant need not first prove 
his lakhiraj title—was held not to be applicable to 
the present case, in which it was proved the plaintiff 
collected mal rents from the time the land was 


capable of bearing any. RAMsooNDUR CHUCKER-. 


BUTTY v. RaMESSUR ACHARJEE 8 W.E., 464 
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35. KRESUMPTION AND ASSESSMENT 
—continued, 


Suit for resumption—continued. 


344. Beng. Regs, XIX 
of 1793 and XIV of 1825.—Rvidence of exemption 
from resumption.—Semble,—Tho exclusion of lands 
as lakhiraj] from the decennial and permanent settle- 
ments is of no weight, per se, as evidence of exemp- 
tion from resumption under Regulation X1X of 1798, 
The general presumption is in favour of the liability 
to assessment of land, and by Bengal Regulations 
XIX of 1793 and X1V of 1825 the onus probandi lies 
on a claimant to lakhira] to establish his title to exe 
emption,—not by inference, but by positive proof of a 
grant to hold us lakhiraj, or by a propriotary right, 
prior to the grant of the Dewanny (12th August 1765); 
and that the possession was bond fide taken under it, 
or an enjoyment of Jands as such, and descendible to 
heirs at or since that time, DnkkraAs RagsA MAHATAB 
CHUND BAHADOOR v. GOVERNMENT OF BENGAL 

[4 Moore's I. A., 466 


345. Suit by lakhiraje 
dar.—One lakhirajdar cannot maintain a suit for 
resumption ayainst another, and force the dofendant 
to prove his title. The onus is on tho plaintiff. 
Karm Kuan v, SAIEBA JAN . TW.R., 8628 


346. Invalid lakhi- 
raj.—The Government when acting as agent of a 
zemindar can only sue to resume invalid lakhiraj 
lands under 100 bighas; the onus of proof of its 
being m@ when so claimed is on the zemindar. Ram 
Locuon S1gcan v. Denonaty Pau .2 W. R., 279 


347. Suit for assessment.— Suit 
by zemindar to assess lunds usurped or alienated by 
lakhirajdar.—@he onus ina case in which the plain- 
tiff is an ordinary zemindar, suing to assess lands 
which he asserts to have been illegally usurped or 
alienated by a dependent Inkhirajdar subsequent. to 
the permanent settlement, rests on the plaintiff, 
REvABEE LALL Roy v. Karger Doers Cuunper 

[8 W. R., 451 


348. Suit by auction. 
purchaser at sale for arears of revenue to assess rent 
on lakhiraj land.— Limitation Act, 1859, #. 1, el. 14, 
—Ina snit by an auction-purchuser to assess rent on 
land claimed as valid lakhiraj, the onus is on the ryot 
to prove that the land has been held us lakhiraj from 
the year 1790. SuamM LAL, GH@ee v. SExuNDER 
KHAN : ; : . &3W.R, 182 

ForsEs «. Mian JAN . 8SW.R, 60 


Huena MonEE Deuta v. LOKENATH Munpbvu, 

















; (2 W. R., 185 
Nobo LAu KHAN vo, ADHEERANER Narain Koon- 
WAKER P ° . * § Ww, R., 161 
348. Lakhivaj lasd. 





— Beng. Keg. ALI of 1795, 8. 10.—Where certain 
land apparently lakhiraj was represented in vil 
papers as part of mal land, and included within ¢ 
boundary of the revenue-paying melal,—Held, on the 
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ONUS PROBANDI—continued. 


$5. RESUMPTION AND ASSESSMENT 
—oontinued, - 


Suit for assessment—continued. 


gemindar’s suit for assessment of the land, that the 
onus of showing that the case is within section 10, 
Regulation XLI of 1795, lay on the zemindar, The 
inclusion of the land in the boundary is not conclu- 
sive evidence, nor is it binding when the boundary 
has not been made judicially. The landlord proving 
it to be so, the plaintiff claiming refit-free possession 
would be required to prove his rent-free possession 
(peaceably and not tainted with fraud) for sixty years 
before he can get a decree. Manapggr PERsHapD v. 
Oomeao SINGH : ‘ . 1 Agra, 167 


350. Rent-free land. 
— Benares,—In a suit for rent of land in the province 
of Benares which was rent-free and recorded as such 
at the revision of settlement in 1840-41 and 1842, 





the zemindar must show that if it was lakhiraj - 


in 1197 Fusli there has been a legal resumption and 
assessment by judicial award: or if mal in 1197 Fusli, 
he must prove legal resumption and actual levy of 
rents. The burden of proving this by direct and 
specific evidence lies on the zemindar. Motrs LAL 
v. JANKI Ror ° e F . 3 Agra, 364 


351. Suit to have 
oertain lands declared mdal._—Whore it is admitted 
that the defendants hold certain lands within the 
plaintiff’s zemindari, somo at loast of which are rent- 
paying, the defendants, if desirous of proving that 
any of these lands are rent-free, are boung to givo 
some primd facie ovidence of the fact, before they can 
call upon the plaintiff, the zemindar, to prove that the 
wholo or any part of the lands are mil, AxsuR ALI 
o. Buyaa Lal JHA 

[L L. R., 6 Cale. 666: 7.0. L. R., 407 


353. Suit for rent-paying land. 
—Suit by auction-purchaser for land alleged by him 
to be mdl.—In a suit by an auction-purchascr for the 
khag, possession of land alleged to be mil land fraudu- 
lently alienated by the former zemindar as lakhiraj, 
the burden of proving that it is m4l is on the plain- 
tiff. ANDREWr. LYON. ° Hay, 362 


383. ——————— Suit for land alleged to 
be lakhiraj.— Proof of receipt of rent.—In a suit 
to recover possession of land within plaintiff's estate, 
in which defendant sots up a rent-free title, all that 
plaintiff is requingd to show is that either he or his 
predecessor had ived rent for the land at some 
time aubscquent to the perpetual settlement, in which 
casa the onus of proving title falls on the defendart. 
Bam Naratn SincH Deo vo, Bistoo THAKOoR 








» (16 W. R., 209 © 


354. Suit for possession of re- 
sumed lands.— Application for and refusal of set- 
tlement.— Where, in a suit for possession of resumed 
lands, the plaintiff contends that the laws under which 
the lands in dispute were resumed (Beng. Rogulations 
II of 1819 and III of 1828) contemplate asscsament 
and not ejectment, the plaintiff must prove that he had 
formerly applied for and been refused a settlement 
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85. RESUMPTION AND ASSESSMENT 
~—continued. 


Suit for possession of resumed lands— 
continued. 


of the lands. ABDOOL GUNNY ». COMMISSIONER OF 
THE SUNDERBUNS : : 2 W. R., 2389 


365. —— Suit for land as lakhiraj. 
— Dispute as to land being mal or lakhiraj.—In a 
suit in which plaintiff claimed four plote of land as 
belonging to his putni, and defendant alleged that 
they formed part of the resumed land of a jote for 
which he had obtained a deerce in a resumption suit, 
and of which he had ever since been in possession, 
the partics went to trial on the issue whether the 
land was mf@l as beyond the limits of the decree, or 
lakhiraj as included in the chittahs, according to 
which possession was given to the defendant in exe- 
cution. On a consideration of what the latter had 
received under the decree, the first Court held that 
he was not entitled to retain the disputed land. The 
Appellate Court did not look beyond the plaintiff's 
chittahs. Held that the circumstances justified the 
first Court in deviating somewhat from the usual 
rule of law as regards the onus proband?, and that the 
course taken by it was most consonant with justice. 
DossEz vo, RAM NiDHEE Koonpoo 

(15 W. B.,,183 


358. Suit to declare land liable 
to assessment.— Suit for ejectment by purchaser 
at sale for arrears of revenue on the ground that 
land is mél.—Homestead land.—The purchaser of 
an estate at a sale for arrears of revenue, after with- 
drawing a suit for arrears of rent sued to eject the 
defendant from a piece of land on which his home- 
stead was,—t.e., to declare the land liable to assess- 
ment and to obtain khas possession. Held that the 
onus lay with the plaintiff to prove that the land was 
mal, and that he and his predecessors had received 
rent for it. BIssAMBHUR BANERJEE v. KOYLASH 
CuunpER Bose. ‘ . 23 W.R., 388 


357. Suit for declaration of 
lakhiraj title.—Possession, Proof of.—Tuiile, 
Proof of.—Wherc a plaintiff comes into Court to prove 
8 lakhiraj title, no proof of possession for years (unless 
it be carried beyond 1790) as apparent lakhiraj can 
excuse him from proving his title. Ram JggBumN 
CHUOKERBUTTY v. PxRSHAD SHAR 

(7 W. R., 458 


358. Suit for possession of 
lakhiraj land.— Beng. Reg. XIX of 1793, 2. 10.— 
Suit to recover possession of land from which the 
plaintiff had been ousted by the defendant under sec- 
tion 10, Regulation XIX of 1793, on the ground that 
it was an invalid lakhiraj created after 1st December 
1790, Held that the zemindar, having no night to 
oust tho lakhirajdar, unless the lakhiraj was created 
after 1st December 1790, must prove that the lakhi- 
raj was created subsequently to that date, and that 
it was not for the lachirajdar to prove that the 
lakhiraj was created prior to that date. Mus Mo- 
HINEE Dosskk 0. JOXKISSEN MOOKERJER 

(W. B., FB. B., 174 
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ONUS PROBANDI—continued. 


85. RESUMPTION AND ASSESSMENT 
—continued. 


Suit for possession of lakhiraj land— 


continued, 


Prem SuewvK Doss v. Isorer Prrswap 
[2 W. R., 303 


TARRENEEPERSAD GHosse 9. KALLERCHURN 
GuoszE . . Marsh., 2156: 2 Hay, 90 


359. ——_—_—_—_——______——_ Purchaser at 
sale in execution of a decree,—The onus of proving 
that a tenureis lakhiraj is not obviated by the cir- 
cumstance that the person alleging that it is, bonght 
the tenure as Jakhiraj at a sale in execution of a de- 
cree, LALLA SHEEBLALL v. GHOLAM NUBBKE 
{Marsh., 255: 2 Hay, 23 


0. Palidity of 
lakhira; tenure.—Ina suit to recover the possession of 
land from which the plaintiff, claiming to be a lakhi- 
rajdar, has been forcibly evicted by the landholder, 
the plaintiff is not entitled to a decree for possession 
unless he can show a primd facie case of lakhiraj 
tenure. Semble,—If he show such primd facie case, 
the Court will give a decree for possession, and leave 
the zemindar to dispute the existence or validity of 
the glieged lakhiraj tenure in a resumption suit. 
SREENATH LALL vo. JUNMEYJOY MULLICK 
(Marsh., 550: 2 Hay, 649 


361, ——_—_$_________—_——— Long possession 
of purchaser.—In a suit to recover possession of 
lands which plaintiffs alleged to be lakhiraj, and of 
which they had been dispossessed by the defendants 
(zemindars),— Held that, as plaintiffs had purchased 
the lands as lukhiraj, and had been admittedly.in pos- 
session of them as such for a very long time, it was 
for the zemindar, who pleaded a right to oust them 
summarily, under section 10, Beng. Regulation X1X 
of 1793, to prove that the lakhira) title was invalid as 
having been created subsequent to 1790. McNsARaM 
Doss KvuRMOKAR v. GRIDHAREE Ram Doss 

(10 W. R., 278 


$62. Proof of collec- 
tion of rents.—in a suit for possession of alleged 
lakhiraj land, if the alleged lakhirajdar proves pos- 
session as purchaser of the alleged Inkhira) land, the 
Court ought not to put upon him the burden of prov- 
ing a title; but if the zemindar wishes that point to 
be tried in this or another suit, he must accept the 
onus of proving that the lakhiraj is held on an in- 
valid title, by proving that he collected mal rents from 
the land, and that he is not barred by limitation. 
Gossain SHEO Sunave Gegg v. Montapgo NSUBAYE 
[6 W. R., 204 


368, ———__—__——. Proof of pre- 
wious possession reat-free.—In a suit to recover pos- 
session of lakhiraj land on the allegation that the 
plaintiff has been wrongfully evicted, the plaintiff is 
entitled to succeed if he proves that he previously held 
possession of the land aslukhiraj. JoykisHen Moo- 
KERIRE v. Peargs Moxun Derr. 8 W.R., 160 





DIGEST OF CASES. 


| 
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ONUS PROBANDI—continned. 
35. RESUMPTION AND ASSESSMENT 


—continued. 


Suit for possession of lakhiraj lend— 


e continued, 


364. Suit by ryot 
after dispossesion for invalid lakhiraj land.—A ke- 
mindar obtained a decree against a ryot for ssess- 
ment, on the ground that the ryot held under aw in- 
valid lakhiraj, but instead of assessing turnel the 
ryot out of possession, Held that a suit by the ryot 
for recovery of the land on the ground of anerior 
possession was not sustainable, and the ryot must pove 
his title as agninst the zemindar ; his anterior poses- 
sion under the invalid lakhiraj, the decision # to 
which he did not sue to set aside within the prper 
time, being the possession of a mere trespasser,and 
not that of an occupant ryot. Wooma SooNnDIREEgE 
THAKOORANEE 0. KisHOREE Monun BaNeRsE 

[8 W. R., 88 





365, —-_———— Suit for declaration of 
land as lakhiraj.— Decree for rent, Kvidenowf. 
—Where plaintiffs sued for declaration that certin 
lands were lakhiraj, on the ground that defonunt 
had obtained a deeree in the Collectur’s Court agaist 
them for rent,— Held that the onus lay upon ye 
plaintiffs to show that they were holding the land\s 
true lakhiraj, and that the Collector's decree ve 
wrong. HUBENDUR KISHORE v. KXDARNATH MITTS 

10 W. BR. 18 


3686. In a suit fe 
contirinatéon of possession and declaration of lakhir 
right against purchasers at «a sale for arrears ¢ 
Government revenue, it is necessary for the plainti: 
to prove affirinatively that the land has been hele 
rent-free from the time of the permanont settlement 
Ram CHurn Lat o Hates Manroon 








(18 W. R., 24’ 
387, Arenas poset 
sion for twelee years.—In order to lands being re 


leased from the assessinent of Government revenue 
they must be shown to be lakhiraj landa which werc 
in existence at the tine of the perpetual settlement ; 
it is not sufficient to prove lskhiraj possession for 
twelve years, KsitAN CHUNDER SHAHA vw. Hati- 
MoOZzUOMAH Kuonpxuzr. . I18W.R, 334 


368, ———_—_—_—- Suit for confirmation of 
possession of lakhirsj.—Proof of title.—In a 
suit for confirmation of possession of mokurrari and 
lakhiraj land, and for # declaration that the plaintiff 
has « lukhiraj and mokurrari title, the onus is on 


him. Hurgg Nawatn Roy v. Doouga Cavan 
DeuHoukIA . , . ITW.R., 440 
Ses KHELATCHUNDER GHOSE! », Poorno CHunN- 
pez Roy... é : W. R., 268 





: — Evidence of land being 
lakhiraj.— Production of rent-free sanad.—The pro- 
ductiou of a lakhiraj sanad is not necessary to prove , 
that land is held rent-free. The fact may be legally 
established by long and uninterrupted possession withe ; 
out payment of rent, raising the presumption thas . 
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ONUS PROBANDI—continued. 
88. RESUMPTION AND ASSESSMENT 


—continued. 


Evidence of land being lakhiraj—coniti- 


ed, 


the Ig@id had been held rent-free from the decennial 
settlement. DHunrur SINGH v. RUSSOMOYER 
CHOWDHRAIN . ‘ ‘ 10 W.R., 461 


3). -—_—_—__——— Sit for ren. 
—If ho rent has ever been paid for land, this is primd 
faciqstrong proof of ade facto exemption protected 
by Imitation. The party claiming the rent must 
sati¢y the Court that the remedy is not affected by 
lapg of time, and that the land was held for some 
servwce due and rendered to the zemindur, or otherwise 
by fie zemindar’s permission. If the holding were 
megly permissive it could not prejudice the zemin- 
darj right. Ar Bux v. Roop Koorr 


[2 NN. W., 106 


86, SALE OF GOODS. 


: Sale of goods by sample.— 
Peof of inequality of sample.—In a sale of goods 
byjample, the onus is on the party alleging that the 
ais are not equal to sa.nple. IsuHERaA YARN 

Mita CoMPANY v. ABDOOL KUREFEM 
[Bourke, O. C., 276 


37, SALE FOR ARREARS OF REVENUE, 


B72. Suit by purchaser,—Incum- 
ances.— Title,— Possession.—In a suit by an auc- 
bn-purchaser of a permanently-settled estate to re- 

er certain julkurs, of which the defendants had 
en admittedly in possession for nearly fifty years, 
d which they claimed as incidents to a tenure which 
isted before the date of the permanent settlement, 
was held that the onus was on the plaintiff to prove 
a title affirmatively, Forsgs v. MEKR MAHOMED 
O88EIN e 12 B. L. R., P. C., 210 ° 20,W. R., 44 


378. Suit for rents 
nd profits of uncultivated land brought into culti- 
ation.—Suit by purchaser of a mootah at a sale for 

rears of revenue for the rents and profits of a hamlet, 
onsisting of lands which, when uncultivated, were 
iven by the then zemindar to the defendant (respond- 
nt). The plaintiff alleged that the lands were in- 
Huded in the assets upon which the permanent assess- 
mont was fixed, but being unable to prove his allega- 
ion, his suit was dismissed. VENoaTA NILADRY 
Row vo. VuroHavoy VENOCATAPUTTY Ras 

(5 W. R., P. C., 80 








$74, ———____ Incumbrance.—4et XI of 
1859, 2. 54.—Where the surrounding circumstances 
suggest the creation of a bond fide incumbrance exe- 
cuted in contemplation of an impending sale for 
ars of revenue which would be protected by sec- 
ion 64 of Act XI of 1859, it is for the party setting 
ap such incumbrance to establish its bond fide charac- 
or, MONOHUR MookkRvEs v. JOYKISHEN Moo- 


KERIER . ‘ : ‘ ;: 5 W.E.,1 


DIGEST OF CASES. 
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ONUS PROBANDI—continued. 
87. SALE FOR ARREARS OF REVENUE 


—continued. 


375. Claim to protection from 
ejectment by auction-purchaser.— Act XI of 
1859, s. 37.—Where a ryot claims protection from 
ejectment by an auction-purchaser under the proviso 
to section 37, Act XI of 1859, the onus is on the ryot 
to prove the character of his holding. Domun Lot 
v. PupMun Singh . W.R., 1864, Act X, 129 


388. SALE FOR ARREARS OF RENT. : 
376. —— Ejectment, Suit for.— 


Avoidance of under-tenure.—Incunbrance.— Beng. 
Act VIII of 1869, #s. 59,60, 66.—In asuit by the 
purchaser of an under-tenure, under sections 59 and 60 
of the Kent Act (Bengal Act VIII of 1869), to obtain 
possession of lands held by the defendant, onthe ground 
that the holdings are incumbrances which have acerped 
thereon by an authorised act of the previous holder 
of the under-tenure, it lies upon the plaintiff to show 
that the defendant’s holdings are such incumbrances 
as the plaintiff is entitled to avoid under section 66 
of the Rent Act. Goninp Nath Suana Cuow- 
DHURI v. REILY . ; I.L. R., 18 Cale, 1 


377. Suit to set aside putni 
sale.—Irregularity.— Non-service of notice,— Proof 
of service.—Evidence Act, s. 106.—In a suit against 
a zemindar to set aside the sale of a putni tenure 
under Regulation VIII of 1819 on the ground of 
nonservice of notice, the onus of proving service lies 
on the defendant according tothe spirit of section 
106 of the Evidence Act. Dooraa Cuurn SurMA 
CHOWDHEY v. NaJIMOODDEEN . 21 W.R., 307 





39. SALE IN EXECUTION OF DECREE. 


378, -—_—_—_—— Suit to set aside sale.— 
Trregularity,— When a judgment-debtor sues to set 
aside a sale in execution of a decree, on the ground 
of irregularity, the onus of proving the irregularity 
is on him. NuFusa v. MAHOMED AKBAR GAZEE 

(2 W. R., 74 


MoHESH NaRalINn SINGH v. KISHNANUND MISSER 
{Marsh., 602: 2 Ind. Jur,, 0.8.1 
5 W. R., P. C., 7: 9 Moore’s I. A., 324 


3798. ——___—_—_——— Fraud, Proof 
of.—Irregularity.—In a suit to set aside an execu- 
tion sale on the ground of fraud, the onus probandi 
rests on the plaintiff to prove his allegation; mere 
irregularity in the issue of processes will not of itself - 
prove fraud, even where the auction-bids were so 
small as to excite suspicion. KUBREERUN o. SUFER- 
HUN , ‘ : ‘ . 24 W.R., 388 


380, ——_—_—_—___—_—___—_——— Proof of irre- 
gularity.—Non-affiring of notices previous to sale, 
—Scveral years after the purchase by the defendant 
of immoveable property at a sale in execution of a 
decree, the judgment-debtor sued this purchaser for 
the lands, on the ground, amongst others, that the 
notices required by Bengal Regulation XX of 1796, 
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ONUS PROBANDI—continued. 


89. SALE IN EXECUTION OF DECREE 
—continued. 


Suit to set aside sale—continued. 


section 12, had not been affixed previous to the sale. 
Held that the onus of proving the default in affixing 
the notices lay upon the plaintiff, the judgment- 
debtor. Monrsuy NARAIN SINGH ». KISHNANUND 
MisskR . Marsh., 602: 2 Ind. Jur., 0.8.1 

[5 W. R., P. C., 7:9 Moore’s I. A., 824 


381, ———_—__—_______—_—_—_——- Allegation of 
Sraud.— Knowledge of fraud.—In a suit to set aside 
a sale in execution of decree on the ground of fraud, 
where the plaintiff alleges the fraud only can to his 
knowledge at a certain time,— Held that the burden 
of proving such knowledge on the part of the plain- 
tiffs, prior to the time stated by them, lay on the 


defendants. Natua SINGH v. JopHA SINGH 
e (I. lL. R., 6 AlL, 406 
382. — Bona fides.— 


In execution of a decree, the judgment-debtor’s 
right, title, and interest ina certain property were 
attached. The plaintiff thereupon preferred a claim 
under conveyances from the judgment-debtor ; but it 
was rejected, and the property was sold. The judg- 
ment-creditor purchased the same at the auction and 
sold ét to the defendant, who ousted the plaintiff, 
who thereupon sued to recover possession under his 
conveyance. Held that the onus was not entirely 
on the plaintiff to prove the bona fides of the sale, 
but that the evidence adduced by the defendant 
should be examined also, Dent v. MADAN MOHAN 
SINGH . ; ; . SBL.R,, A. C., 326 





383. Purchase by 
grand-daughter from grandmother.— Stranger pur- 
chasing bond fide —Proof of bona fides.—When a 
grand-daughter purchases from a grandmother, and 
attempts to oust a stranger who purchased bond fide 
and without notice, full and satisfactory proof of the 
bona fides of the transaction is necessary, even 
though no motive for fraud is proved. Impap Hos- 
SEIN ©. ALIKOONNISSA. Dasex Dutt Missen oe. 
ALIKOONNISSA ‘ ‘ . W.R. F.B., TT 


384. Proof of want 
of bona fides.—Suspicion,—In a suit to have a pur- 
chase made at an execution sale set aside on the 
ground that it was not bond fide but collusive, the 
burden of proof is upon the plaintiff, and it is not 
sufficient for him only to show circumstances which 
create a suspicion of the dona fides of the transac- 
tion, But in a suit for possession of land and for a 
declaration of plaintiff's title by virtue of purchase, 
it is not sufficient for him to produce a deed executed 
by a judgment-debtor: the plaintiff must free his 
case of such suspicions as may arise from his own 
position with reference io the vendor, and from any 
such circumstance as the improbability of such a 
purchase having been made. Roor Ram Dass ¢, 
SasgeuaM NaTH Kugmoxork . 23 W.R,, 141 


See GOLUOKNATH GHOSE v. SEEENATH Bose 
24 W. &B., 200 
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ONUS PROBANDI— continued. 
40. SERVICE OF SUMMONS. 


385. Application to set aside 
ex parte decree.— Proof of service of summone.— 
Where a judgment-debtor applies to set aside an 
ez parte judgment on the ground that there was no 
effectual service of summons upon him, he should 
called upon to give his evideng or to make out a 
primd facie case, KHUDERRUN LAL vo. CHUTTER- 
DHABER LALL . ; ; . 21 W.R., 242 


JxUTOO Kos v. Lutita Kose. 223 W. R., 488 


41. TRUST, REVOCATION OF— 


386. Religious endowment,— 
Proof of revocation.—Limitation.—In 1818 certain 
lands were dedicated by deed to the religious service 
of an idol, and in 1820 that dedication was confirmed 
in a partition-deed. The plaintiff sued to set aside 
alienations of the property and to have the trusts of 
the dedication-deeds declared, The holders of the 
property alleged that a subsequent partition-deed had 
been executed in 1845, and that the dealings of the 
family had shown an intention to revoke the trusts, 
Held that it lay upon the holders to prove the re- 
vocation of the trusts, and that, on failure to do 80, 
they could not set up the law of limitation in answer 
to the plaintiff's suit. JUGGUTMONERNER DosseR 
ov. SOKHEEMONEE J)OSSEE 

(10 B. L. R., 10: 17 W. R., 41 
14 Moore’s I, A., 280 


*42. VALUATION OF SUIT. 


387. Assertion by defendant 
that suit is over-valued.—When the defendant 
asserts that o auit is over-valued, the onus of proving 
the truth of his assertion lies on him. Uma Sanxar 
Roxy Cuowvury ». Mansur ALI Kian 


{5 B.L.R., Ap. 6: 13 W, R,, 827 





43. WITNESS. 


388. Refusal to come into Court 
as witness.— Presumption.—In a suit to recover 
possession of land claimed by virtue of a sanad 
from a rajah, in which plaintiff gave primd facie 
evidence of the authenticity of the sanad and anb- 
ponsed the rajah to prove it, it was held that the 
lower Court did very right in considering the plaintiff's 
testimony to be strengthened by defendant's (rajah’s) 
refusal to come into Court with his own story; and 
that the onus lay on the rajah to rebut the plaintiff's 
evidence, or to prove minority or other personal dia. 
qualification, Rapua Kisto Sina Dro 0, Guna. 
DAUR BANKRJEE : 2 - SW.R., 453 


44. WRONGFUL CONVERSION, 


389. ————— Suit for wrongful conver. 
sion of timber.—Failsre to prove actual or 


constructive possession.—In 8 suit under the Civil 
Procedure Code, im which the plaintiffs allege that 
the defendants wrongfully and forcibly took away 
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ONUS PROBANDI—continued, 
44, WRONGFUL CONVERSION—continued, 


Suit for wrongful conversion of timber 


—continued,. 


and were detaining timber which had been in the 
plaintiffs’ constructive possession, and to which they 
are entitled, and the relief asked for ig the restitu- 
tion of the timber with costs of suit, if it be proved 
that the defendants had forcibly and wrongfully 
taken property in the plaintiffs’ actual or construct- 
ive possession, it would then be for the defendants 
to show that they were entitled to the timber. In 
the present case, the plaintiffs having failed to show 
their possession of the timber or the forcible or wrong- 
ful dispossession or conversion of the goods, and 
the defendants having made good their title to the 
timber,— Held that the judgment should have been 
for the defendants. SnappEN v, Topp, Finp1ay, 
& Co. . ° . . . TW.R,, 286 


45. MISCELLANEOUS CASES. 


' 9390. Suit by purchaser of tora 
garas huk.—AHvidence of alienability.—Suit by 
the purchaser of a certain annual payment by Gov- 
ernment, called tora garas huk, sold in satisfaction 
of adecree. Held that the ors was on the Govern- 
ment to prove that there was something in the nature 
of this payment which made it incapable of aliena- 
tion, and that the Government had failed to give 
such proof, SnumsHoo LALL GrrpHuR LALL ». 

CoLLEcTOR OF SURAT 
[4 W. RK. P.C., 55: 8 Moore's IA, 1 


381. Suit for closing new road 
and opening old one,— Zitle.— Trespass —In a 
suit for closing a new road opened by the defendants 
through the land of the plaintiff, and for opening an 
old road which had been closed by the defendants,— 
Held that the only question which can be tried in 
the suit is, whether the defendants have trespassed 
on the land of the plaintiff by opening a road. The 
onus is upon the plaintiff to prove that the land 
belongs to him. Hira Cuanp BANERJEE v. SHAMA 
CHARAN CHATTERJEE 

(3 BL. R., A. C., 351; 12 W. R., 275 


$02. ———_———- Admission of assets by 
heir of deceased judgment-debtor.— Proof 
of extent of property.— When an heir of a deceased 
judgment-debtor admits possession of some of the 
latter's property, the onus is on the heir and not on 
the deeree-holder to prove the extent of that pro- 
rty. MATUNGINBE DeBEA 0. GuUGUN CHUNDER 
HOOY . . ‘ . 2 W.R, Mis, 41 


38S. Suit for share of income 
tax.— Manager, Possession a#.—Suit for share of in- 
eome tax by a co-sharer who, the lower Court found, 
was the defendant’s manager. Held that the mere 
ction of a deed showing that the defendant had 

$$ nominated other persone to collect the rents of 
her share, without proof of cessation of asion, did 
not shift the onus from the plaintiff of proving that 
he had ceased to hold possession of the defendant’s 
abare as her manager, or that the defendant, and not 
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ONUS PROBANDI—continued. 
45. MISCELLANEOUS CASKS—continued, 
Suit for share of income tax—continued. 


the plaintiff, had actually collected the rents. Ram- 
NATH GHOSE v. AMBIT Moyer Dosszr 
(5 W. R., 168 


394, —_—_——— Suit for disturbance of 
kasi in his office.—Proof of legality of his ap- 
pointment as kazi.i—Where it was shown that the 
plaintiff had acted as Kazi of Bombay for more than 
twenty years, it was held, in an action against the de- 
fendant for disturbing the plaintiff in his office and 
thereby depriving him of his fees, that the onus was 
on the defendant to.show that the plaintiff had been 
illegally appointed ; and on the defendant failing to 
show that, that the plaintiff was entitled to succeed. 
MUHAMMAD YuUsSUB v. SAYAD AHMED 

{1 Bom., Ap., 10 


305. Suit for share of joimt 
property under family arrangement.— Proof 
of cause of action.—A plaintiff suing for a share of 
joint property which she claimed under a family 
arrangement said to have been reduced to writing as 
an ikrarnamah, and upon the happening of tho 
necessary conditions, it was held that the rules, with 
regard to the onus of proof which are applicable to a 
suit for a share of joint family property were not 
directly applicable, and the plaintiff was boutid to 
give some primd facie proof of her cause of action. 
Ram CHUNDER MittTER v. Kist0o KaMINEE DosseE 

[10 W. R., 194 


396. —————— Suit for share of zerait 
land under ticca pottah granted by co- 
sharers.— Effect of decision without jurisdiction. 
—Where, under a ticca pottah granted to him by 
several shareholders, plaintiff claimed the share of 
rent said to be due to him by the defendant (an- 
other shareholder) in respect of the occupation of.a 
certain quantity of the zerait land which constituted 
the holding of the combined shareholders, and the 
defendant objected that the plaintiff's share was less 
than what he stated it to be,—Held that the burden 
of proving the extent of his share lay on the plaintiff. 
In such a case even a ryot resisting the cluim of a 
sharcholder to rent would be entitled, if he had 
good reason to do so, to make the plaintiff prove the 
amount of his share; and the only onus on an inter- 
venor would be to prove bond fide possession. A 
decision set aside by a superior Court as made with- 
out jurisdiction cannot have any probative force 
whatever between the parties. SooxraM Mrissxex 
o.CRowDy . . . . 10W.RB., 285 


ven S OF JUDGES, MEMORANDA 


See JUDGMENT — Civ1L CasEs — WHAT 


AMOUNTS TO— 
[B. L. B., Sup. Vol, T74 


OPIUM, ILLEGAL POSSESSION OF-—- 


See Act XIII or 1867, 58. 20. 
(8B LL. B. Ap., 7 
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OPIUM, ILLEGAL POSSESSION OF— 


continued. 


1, ———_——- Bom, Reg. XXI of 1827, s. 
4.— Keeping emuggled opium.—Sentence on con- 
viction.— Where more than one person is convicted 
under section 4, Regulation XXI of 1827 (Bombay), 
of keeping smuggled opium, each of the convicts is 
liable to the whole penalty therein imposed,—viz., 
the forfeiture of double the value of the opium and 
double the amount of the duty leviable thereon. 
REG. v, VAKHATCHAND . 1 Bom., 50 


But this was overruled by the following case, 
which approved of the case of Reg. v. Rajgur Venee- 
gur, 3 Moore’s Fouz. Rep., 673, aud held that where 
several persons knowingly harbour, keep, or conceal 
a parcel of smuggled opium, one penalty of double 
the value of such opium and of double the amount of 
duty leviable upon it only is recoverable, under Re- 
gulation X XI of 1827, section 4. Ra. «. SHOWDAR 
GuENAR ‘ ; ‘ - TBom,, Cr., 39 


2. Act XXT of 1856, s. 563.— Pos- 
session by serrant.—Whvere opium was found in the 
possession of a person who was a servant of the ac- 
cused, and who alleged that he obtained it from the 
wife of the accused, and that the wife had purchased 
it from an opium cultivator, it was held that the 
accused could not be convicted under section 53, Act 
XXI of 1856, as it had not been shown that the pur- 
chase by his wife was authorised by the accused, and 
therefore her possession of the opium or that of the 
servant could not be considered the possession of the 


accused. QUEEN v. GUNESH MANA 
(20 W. R., Cr., 54 


OPIUM, ILLEGAL SALE OF— 


See Act XXI oF 1856, s. 38. 
(16 W. R,, Cr., 68 


2. Liability of master for act of 
servant.— Act I of 1878, +. 9.—Contrary to the 
conditions of his master’s opium license, the servant 
sold a preparation of opium between sunset. and sun- 
rise. The master was not present, and there was no 
evidence to show that he had directly or otherwise 
authorised the illegal sale. Held that the master 
was not liable to a penalty under section 9 of Act I 
of 1878. IN THE MATTER OF BHooBUN CHUNDER 
SHaw . : : 11C. L. B., 464 


OPIUM ACT, I OF 1878. 


Breach of license under.—- Beng. Act 
IV of 1866, se. 36, 37, 39, 40.— Beng. Act Il of 1876. 
—Beng. Excise Act, VII of 1878.—Liability of 
master for servants breach of license.—A., who 
held a certificate under Act VI] of 1878 (The Excise 
Act) from the Deputy Commissioner of Police that 
he was entitled to a license from the Collector to sell 
muddut upon the conditions set forth therein, obtain- 
ed such a license from the Collector nnder Act I of 
1878 (The Opium Act) upon the conditions mentioned. 
No license was granted by the Deputy Commissioner 
of Police, it not being usual for licenses to be graut- 
ed by the police where a license bad been issued by 
the Collector upon a certificate from the Deputy 
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OPIUM ACT, I OF 1878—continued. 


Commissioner. .4. was cha under section 40 of 
Act 1V of 1886 [as amended by Bengal Act II of 
1876} witha breach of the conditions, not of the license, 
but of the certificate, the act complained of having 
been committed by .4.’s servant, Heid that the sale 
of muddut is regulated by Act I of 1878, and there- 
fore no license from the Commissioner of Police for 
the sale of muddut was requisite under sections 86 
and 37 of Act LV of 1866. Held, further, that section 
39 of Act 1V of 1866 applied to the case, and that 
under that section a license from the Deputy Com- 
missioner of Police was necessary for the sale of mud- 
dut, and accordingly that.4., although he had obtained 
a certificate from the Deputy Commissioner of Police 
entitling him to a license under Act I of 1878, was 
liable to punishment by reason of his not having, 
under section 39 of Act IV of 1886, also obtained a 
certiticate from the Deputy Commissioner, See J» 
re Bhoobun Chunder Shaw, 11 C. L. R., 464. Davre 
o. Koynasy Caunpsr Guose 13 C. L. R., 836 


ORAL EVIDENCE. 


See CASES UNDER EvipENORE—Paron Ervr- 
DENOK. 


See CASkS UNDER WITNESS. 


ORDER ALLOWING COMMISSION 
TO ADMINISTRATOR GENERAL. 


See LETTERS Patent, Hrau Court, ou. 16. 
L. R., 1 Mad, 148 


ORDER AS TO MESNE PROFITS AND 
COSTS OF EXECUTION. 


See APPrKrat~--EX&cuTIOon oF DECREE— 
QUESTION IN ExkcuTION, 

[I. L. R., 3 Bom., 558 

I. L. R., 6 Calc., 50 


ORDER FIXING AMOUNT OF COURT 
FEE CHARGEABLE ON PLAINT, 


See Arprat — Aots— Court Frere Act, 
1870 . LL. R., 2 Bom., 146, 219 


ORDER IN CONFORMITY WITH 


AGREEMENT OF PARTIES. 


Bee KEstTOPPEL—EstorerL. BY DEEDS AND 
OTHER VDOOCUMEN'S. 
(i. GL. BR. 6 Cale, 27 


ORDER IN EXECUTION OF DEH- 
-CREE, 
See Casrs UNDER APpPRAL—Exxcurion 
OF DECREES. 


See Civit Pxocsepure Cops, 1877-1882, 
8.2 - . LL.B, 8 Calc., 663 


See CASES UNDER Rus J upDICATA-——-ORDERS 
ww Exuourion or Decusz. 
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ORDER IN EXECUTION OF DECREE 


—continued. 


See SPECIAL APPEAL—OrpeERs SUBJECT TO 
ArpraL . B.L. R., Sup. Vol, Ap., 1 
{1 Ind, Jur., O. 8., 50, 68 

6 Bom., A. C., 205 

4 Mad., 32 

I. L. R., 1 Mad., 401 

I. L. R., 11 Cale., 169 


See SproraL APPEAL—SMaty Cause Court 
Suits . ° - IWBL.R., 261 
(I. L,R., 2 All, 112 
+ OW.R,, 112 

12 W. R., 86 


ORDER “MADE ON APPEAL.’’ 


See APPKAL TO Privy Counc1i—CasEs IN 
‘'WHIOH APPEAL LIES-—-APPRALABLE OR- 
DERS , : 13 B. L. R., 108 


1BLB,F.B,1- 


ORDER OF CRIMINAL COURT OB- 
TAINED ON A MISSTATEMENT OF 
FACTS. 

See REVIEW—CRIMINAL CASES. 
0B. L. R., 342 


ORDER OF EXECUTIVE NATURE. 
See SUPERINTRENDENCE OF HiaH CourT— 


CHARTER Act, 8. 16—CRIMINAL CaAsEs, 
[10 B. L. R., Ap., 4 


ORDER OF MAGISTRATE DiISMISS- 
ING MINISTERIAL OFFICER. 
See APPEAL—ORDERS. 
[8 B. L. R., A. C., 370 


ORDER OF MAGISTRATE IN RES- 
PECT OF NUISANCE. 

See DEOLARATORY DrorgeR, SvIT FoR— 

ORDERS OF CRIMINAL CouRT. 
(6 B.L. R., 648 
See CASES UNDER JURISDICTION OF CIVIL 
CotrtT—MAGISTRATE’S OnpERS, INTER- 

FERENOB WITH— 


See CASES UNDER NUISANOR. 


ORDER OF MAGISTRATE IN RES- 
PEOT OF POSSHSSION. 


See Cases UNDER PossrssIon, ORDER OF 
CRIMINAL CouRT AS TO— 


ORDER REFUSING ATTACHMENT IN 
EXECUTION OF DECREE, 


See AprpraL—RiGuHt oF APPEAL, Errect 
or. Repran on. JI, L. R.,1 All, 668 


ORDER REFUSING TO ADMIT SPE- 
IAL APPHAL. 


See Ruvisw—Onrpers Sussect To Re- 
view . 1IOB LL. R., 156, 156, note 
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ORDER REJECTING APPLICATION 
FOR EXECUTION OF DECREH ON 
GROUND OF LIMITATION. 


See,RES JUDICATA—ORDERS IN EXECUTION 
oF DecrEE . LL. R., 8 Calc. 47 


ORDER REJBCTING APPLICATION 
FOR REGISTRATION. 


See ReeisTRATIon Act, 1877, 8. 77 (1871, 
8. 76) ° e L. R., 2 Calze., 181 


See REVIEW—ORDERS SUBJECT TO REVIFW. 
(I. L. R., 2 Cale., 181 


ORDER REJECTING APPLICATION 
TO BE DECLARED AN INSOLVENT. 


See APPEAL—ORDERS. 
[I.L. R., 4 Cale., 888 
I. L. R., & Cale. 719 
I. L. R., 6 Calc., #68 
IL. L. R., 2 Mad., 219 


ORDER REJECTING APPLICATION 
TO SET ASIDE EX PARTE DECREE, 


See CASES UNDER APPEAL — EX PARTE 
CasES. 


ORDER REMANDING CASE FOR‘RE- 
TRIAL, 
See APPEAL TO Privy Councin—CasEs IN 


WHICH APPEAL LIES—-APPEALABLE OBR- 
DERS ‘ . LL. R,1AlL, 726 


ORDER SUBSTITUTING ONE JUDG- 
MENT-DEBTOR FOR ANOTHER. 


See INJUNCTION—SPECIAL CasES—EXECU- 
TION OF Decker. LL. R., 5 Calc., 86 


See LimtratTion Act, 1877, art. 18 (1871, 
ART. 15) LL. R., & Calc., 86 


ORDER AND DISPOSITION. 


See CASES UNDER INSOLVENCY—ORDER 
AND DISPOSITION. 


ORDERS. 
See CASES UNDER APPEAL—ORDERS. 


ORDERS IN EXECUTION OF DE- 
CREE OF PRIVY COUNCIL. 


See APPEAL TO Privy Counori—Casks IN 
WHICH APPRAL LIES—VALUATION OF 
Arpran . B.L. B., Sup. Vol, 747 

(6 B.L. BR, 605 


ORIGINAL SIDE OF HIGH COURT, 
CRIMINAL, 


See SUPERINTBNDENCE OF HiecH Covre— 
CHARTER ACT, 8. 15—CRIMINAL CaskS. 


(7B. L. BR. 244, note; 250, note 
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ORIGINAL SIDE OF HIGH COURT, 
POWERS OF JUDGE SITTING ON— 


See CERTIFIOATR OF ADMINISTRATION— 
CaNOBLMENT OR RECALL oF CERTIFI- 
CaTR Ow ; 5B. L. RB. Ap. al 


ORIGINAL SIDE OF HIGH COUR 
ent TO PLEAD IN— os 


See Rcwes or Hiau Court, MapRas. 


(I. L. R., 1 Mad., 24 


OUDH CIVIL COURTS ACT, XIII OF 
1879, «. 27. 


See Divorce Act, 8. 3. 
(i. GL. B., 4 AlL, 806 


OUDH ESTATES ACT, I OF 1869. 


See WiLu—ConsTRUCTION, 
a [L. L. R., 10 Calc., 482 


L Limitation.— Suit for redemption 
of mortgage.—Under Act I of 1869 a suit for re- 

mption is not barred where the instrument of 
mortgage fixes a term within which the mortgage 
might be redeemed, and such term did not expire 
before 18th February 1856. Kisuen Durr Kam 
Pampay v. NaRENDAR BawApoor SINGH 

- (L. 2.31 A, 85 


2. Interest of registered talook- 
dar.—Trustee.—An Oudh talook standing in the 
name of J. 8. av kabuliatdar, having been confiscated 
under Lord Canning’s proclamation of March 1858, 
was summarily settled with J. S. on the 24th April 
following. A talookdari sanad was granted to J. S., 
and he was eae rere | registered as talookdar under 
the provisions of Act I of 1869. In a suit against 
J. 8. by alleging themselves to be joint in 
family and estate with him, to have their interest in 
the talook declared, held by the Commissioner of 
Seotapore, in Oudh, confirming the decision of the 
settlement officer, that, under Act I of 1869, the 
defendant was protected by his sanad against any 
claim of the plaintiffs in respect of the talook. Held 
by the Privy Council, on appeal, that asa person who 
has been registered as a talookdar under Act I of 1869, 
and has thereby acquired a talookdari right in the 
whole property, may, nevertheless, have made himself 
a trustee of a portion of the beneficial interest in 
lands comprised within the talook for another, and be 
liable to account accordingly, the suit must be re- 
manded for trial as to whether the defendant had 
agreed, or become bound, to hold the villages com- 
prised in the summary settlement and sanad, or the 
rents and profite thereof, in trust for the plaintiffs. 
Hazpro Bux o. Jawaniz SINGH 

(% L. B., 3 Calc, 522: L. BR. 41 A, 178 

Held by the Privy Council after remand, that Act 
I of 1869, which was passed before the suit was 
decided by the Court of first instance, aid not operate 
so as toc the relative conditions of the parties, 
and to put an end to the trust upon which the defend- 








ant had peeviowsly held the estate. The estate in 


his hands thereafter subject to the trust, 
and there can be no difference in this respect between 


THY 
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OUDH ESTATES AOT, I OF 1800.—In- 
terest of registered talookdar—conbioned. 
Saver pres net sa 5 ee ee 
from 4 fair and reasonable interpretation the acts 
and declarations of the defendant. Harpzo Box e. 
JAWAHIE SINGH ‘ . LRBOLA, 161 


3. Title under sanad from Gov- 
ernment.—7rustee.—Although a sanad ge by 
the Government of India subsequent to the procla- 
mation of March 1868, of an estate in Oudh, confers 
au absolute legal title on the grantee, such grantee 
may, nevertheloss, by an express doclaration of trust, 
or by an agreement to hold in trust, constitute him- 
self a trustee of the estate for a third party. SEEBE 
Bauapur Sines vo. Dugiao Kuan 

(I. L. B., 8 Calc., 645 


4, Mortgage.— Birt semindari.— 
Settlement.— Under-proprietary righte.—Sub-settle- 
ment.— Malikana.— Act XXVI of 1866.—An estate 
in Oudh, which had been confiscated under Lord 
Canning’s proclamation of the 16th March 1858, was 
granted to B.astalookdar. G. &., who at the date of 
tho proclamation was in possession of the estate as 
mortgagee “with birt zemindari rights,’ under a 
conditional deed of sale from tho former owner, was 
thereupon dispossessed, and B. put into possession. 
Failing in other attempts to recover possession, G, &. 
brought a claim, in which he asserted proprivtary 
right as mo e, and prayed that the regular set- 
tlement might be made with him. The claim was 
dismissed by the settlement officer as being for a 
direct scttlement of a superior proprietary right, and 
as such Barred by the Oudh Estates Act, No. I of 
1869. On appeal to the Commissioner the claim was 
modified into one for a sub-scttlement of an under- 
proprictary right, and a decree was made declarin 
the plaintiff’s under-proprietary zemindari title, 
awarding him possession under the terms of the deed 
of conditional sale, till such time as the iy ie 
should be redeemed or the title perfected by fore- 
closure. Ou appeal to the Judicial Commissioner, 
this decree was reversed and the claim dismissed, on 
the ground that the effect of the mortgage-deed was 
to convey to the plaintiff, on the a becoming 
absolute, the full proprietary title, and not merely s 
subordinate one. Held by the Judicial Committee 
of the Privy Council, that the ‘birt zemindari 
rights,” which the mortgage purported to convey, 
implied a merely subordinate zemindari interest, and 
that the claim of the plaintiff to a sub-settlement 
was valid. Quare,—Whethor, even if the interest 
iutendod to be conveyed by the mortgago was not in 


strictness sub-proprictary, a sub-settlement ht 
not have been suppurted. Quere,— Whether, pi 


Act XXVI of 1866, B. as talookdar was entitled 
to malikana, Govurnt Suwxun v. Mawarasa oF 
BULRAMPORE 








es. 3 and 16-10.— Summary 
settlement with member of Joint Hindu family gov- 
erned by Mitakshara law—Right of alienation.— 
Will.— Oustom as to partition.—By the 8th 

graph of the Oudh proclamation of March 1858, it 
was declared that ©. L. (at that time deceased) 


&r 
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QUDH ESTATES ACT, I OF 1800, ss. 2 
and 16-19—continaed. 


zemindar of Mourawan, and others, were thencefor- 
ward the sole hereditary proprietors of the lands 
which they held when Oudh came under British rule, 
and which form part of the subject of these suits. 
Summary settlements of tho said lands were subse- 
quently made with G. S. (one of the sons of C. LZ. 
ee Government between the Ist April 1858 an 
10th October 1859; a talookdari sanad was 
granted to him before the passing of Act I of 1869; 
and he entered into a kabuliat for the same. His 
name ‘was not entered in the second schedule annexed 
“ the ast, bas 0, Es wna, Bya docament Loar 7th 
ebruary , relating to property in the district o 
Oonaa, and by other documents similar in effect re- 
a he Pp in other districts, G. 8, directed 
as follows: “ I have been —— by Government to 
submit an application on the subject of primogeni- 
ture, with a view that the talooka may not be split 
as I would wish. Now the cus 


i 


this: that the eldest member of the family continues 
to be the head, while the others remain obedient to 
him ; but every one eter a share in the talooka. 
Under the custom of the family the other brothers 
are at liberty to have their shares separated should 
they wish it. The head has 1» power under the old 
to alienate the estate without consulting 
every aharer. I therefore wish that the old custom 
of maintaining the share of each shareholder be pre- 
served, in opposition to the one in accordance with 
which one member of the family is allowed to suc- 
ceed.” In suits for partition amongst the descend- 
‘ants of O. Z., and of his brother, who together con- 
atituted a Hindu joint family governed by the Mitak- 
shara law, all the property the subject of the suits 
having been found to be the joint property of the 
said family, it was contended on behalf of the appel- 
lante ix the first a that all the estates included 
in the sanad to their father G. S., and summary 
settlements, whether previously joint property of the 
y or not, became the separate self-acquired pro- 
of G. S.; that he was the sole malgoozar there- 
of ; and that he and his sons were the sole beneficial 
owners of it, and that he had no power to transfer it 
by will or by alienation inter vivos. Held that the 
sanad and summary scttlements wore a mere grant 
the Government to one member of the family of 
which belonged to the family jointly, and 

not intended to enure to the sole Yenefit of the 
Baer and did not affect the rights of the family. 


regards such property granted to G. &. (if any) 


uF 


i 


which was not iously part of the family estates, 
it was granted Selina reared rendered with 
the use of the joint y funds, and could not 


therefore be ve iran self-acquired within 
the meaning of the Hindu law. Fath, aloo that 
oehsomticed’ portion of such property to have been 

by @. S., he must, in consequence of 


Ack, T of 1869, be deemed to have uired therein 


teh February 1860 and other similar documents, so 
fox on they related to the property in Qudh, amounted 
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has been followed in my family for generations past is 
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OUDH ESTATES ACT, I OF 1960, as. 3 
and 16-190—continued. 


to a will within the definition of Act I of 1869, 
section 2. Taken in conjunction with other docu- 
mente, and having regard to the acts of different 
members of the family under it, the same amounted 
to evidence of an alienation inter vivoe which in 
G, Ss lifetime transferred the property to the 
family to be held as joint family property. Sections 
16-19 of Act I of 1869 have no retrospective effect. 
HvurprvnenaD vo. Suz0 Dyat. Ram SAHOY v. SHRO 
Dyat. BaLtMoKunp v.SHeo Dyan. Ram Sanoyr v. 
BALMOKUND 

(LR. 3 1 A. 250: 26 W. B., 55 


ss. 3, 4, 8, & 22. 


See SANAD. 
(LR,61.A,1: 1C.L. R., 318 


1 ——_—— s. 8.—Talookdar in the second 
list.— Estate descending to single heir.— Primoger- 
tere.—In the Oudh Estates Act, I of 1869, rules 
were laid down as to the title of talookdars whose 
estates the Government had created, and as to the 
mode of succession thereto. Ona question whether 
or not a talook, to which the Act was applicable, 
descended according to the rules of lineal primogeni- 
ture,— Held that where a talookdar’s name was en- 
tered in the second, but not in the third, of the lists 
maintained under the above Act, the estate, althéagh 
it was to descend to a single heir, was not to be con- 
sidered as passing according to the rules of lineal 
primogeniture. ACHAL RAM vo, UDal Parras ADDIYA 
Dat SincH 

(I. L. B., 10 Cale. S11: L, R., 111, A., 61 


9. and ss, 9 & 10.— Recognition 
of trust.—Notwithstanding the confiscation of land 
in Oudh, followed by ite restoration under the Gov- 
ernment order of llth March 1858, affirming the 
absolute title of those with whom summary settle- 
ments had been made, and the granting of sanads to 
the latter persons, with full power of alienation, 
confirmed by the Oudh Estates Act, 1869, the 
legal owner may, either by express agreement or by 
his conduct, constitute himself a trustee for others 
as to the whole or part of the beneficial interest in 
the land, the subject of such restoration, settlement, 
and sanad. Ramanand Kvar vo. RAGHUNATH 
Kvaz. ANANT BaHADUR SINGH o. RaGHUNATH 
Kuan . LL. B., 8 Cale, 769: 11 0. L. B., 149 


telookdar.— Customary rule of succession in a family 
to impartible estate. — Primogeniture, — However 
true it may be that, if there is absolutely nothing to 
guide to any other conclusion, impartible estate will 
descend in a family according to the rule of primo- 

niture, evidence may establish the usage in a 

mily to be that, of several sons, one son, sélected 
without reference to primogeniture, succeeds to the 
impartible estate. The eldest of three brothers had suc- 
ceeded to an impartible family estate, and to a talook, 
also impartible, which had been, during the lifetime 
of their father, entered in the first and second, bat 
not in the third, of the lists prepared in conformity 
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OUDH ESTATES ACT, I OF 1809, 8. 8 
aadte Tee ca = 


with section 8 of the Oudh Estates Act, I of 1869. 
Before hie death his eldest brother made an instru- 
ment registered as a will, but using the word “tam- 
lik,” and stamped as a deed whereby ho gave the 
talook to the third brother, reserving an interest in 
the whole for his own life, and in half for any son 
that might be born to him, with maintenance to his 
wife on her becoming a widow. Held, with reference 
to the tndicta of a testamentary character, there 
being provisions for contingencies which might not 
be ascertained till the death of the maker of the in- 
strument, as compared with the technical matters 
attending it, that this instrument was not a transfer 
inter orvos, but was.a will, and within the above Act, 
Held, also, onthe objection that a will or declaration 
made by the father had fixed a mode of descent 
which could not be altered by his successor, that sec- 
tion 11 of the above Act, giving to every heir and 
legatee of a talookdar power to transfer or to be- 
queath his estate, is not controlled by the proviso in 
section 19, declaring that nothing in that section 
shall affect wills made before the passing of the 
Act. The impartible family property other than tho 
talook descending, like the latter, to a singlo suc- 
cessor, one of these brothers, the question as to which 
of them that one should be, depended on the custom 
of the family. On the evidence adduced as to the 
cugtom in this respect, the plaintiff, who was out of 
possession, and on whom, in order to make out his 
title, was the burden of proving that the rule of 
primogeniture prevailed, failed to do so. IsuR1 
Sinan v. BALDRO SINGH 

(1. L. B., 10 Calec,, 702: L, R., 11:1, A., 135 


—————  8.10.—Joint family under Mitak- 
shora law.— Grant to member of talookdari.—Decla- 
ration of trust.—In a suit by an adopted son aguinst 
his father for a declaration of right with consequen- 
tial relief in a share of a certain estate, the defend- 
ant pleaded that he was absolute owner thereof, and 
in regard to two of the talooks named was entered in 
the talookdar’s list prepared under Act 1 of 1869. It 
appeared that under a number of family transactions 
the property in suit had been given to the defend- 
ant for such interest and with such right of succes- 
sion to the plaintiff as by virtue of the law of the 
Mitakshara attaches to ancestral immoveable estate as 
between father and son. Held that the plaintiff was 
entitled to a declaration to that effect, and that section 
10 was no bar to his assertion of the interest declared 
to be vested in him. Sarr JaipIaLe. SETH SITA 
L.R,8LA,, 215 


————— 8. 138.—Will of talookdar.—Com- 
peory registration of will devising talook.— Deposit 
of will distinct from registration under Act VIII of 
1871.—A will devising a talook to a sister’s son of a 
talookdar in the lifetime of the talookdar’s brother is 
not excepted from the necessity of being registered 
under section 18 of the Oudh Estates Act, I of 1869, 
such sister's son not being one of those who, in the 
event of the talookdar having died intestate, would 
have succeeded to an interest in his estate, within the 
meaning of the exceptions made in section 13, sub- 
section 1 of that Act. It may be doubted whether 
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OUDH ESTATES ACT, Z OF 1800,'0, 18 
—continued. 


the mere title to maintenance would-be: such an 
“ interest” as would come within the meaning of the 
exceptions. The deposit of a will under Part IX of 
Act VIII of 1871 does not amount to the on 
required by the above section of Act I of 1869.. 
AspUL Razzax v. AMIR Harpan 

(I. L. R., 10 Cale. 976: L. R., 1 T. A. 181 


8. 23, cl. 4.—Conduct of talook- 
dar as indicating his successor.—— Daughter's son, 
Where an Oudh talookdar, not having malo tssne, te 
shown to have so exceptionally troated the son of « 
daughter as to give him in the family the place, con- 
scyuence, and pre-eminence which would natarall 
belong to a son of his own if one existed, and would 
not ordinarily be conceded to a daughter’s ‘son, and 
has thus indicated an intention that the person so 
treated shall bo his successor, such person will be 
brought within the enactment of the 4th clause of 
section 22, Act I of 1809. Circumatances affording 
evidence of ‘such an intention considered. Payrap 
NakaINn Sina v, Susnao KOoErR 

» 41, A, 286 


OUDH SUB-SETTLEMENT AOT (XXVI 
OF 1868). 





1, —————. Right to sub-settlement.— Under- 
tenures held under contract.—Under-tenures held 
under contract, or under any arrangements from 
which a contfact may be inferred, are within the 
definitiog of sub-proprivtary rights given in the rules 
annexed to Act XX VI of 1866, and their holders are 
entitled to a sub-settlement. MAnMARAJAH oF BUL- 
BAMPORE wo. UMan Pat SINGH 


(L,. BR, 5 I. A, 225 


3. —————_—  Under-proprictary right in 
Oudh,—Settlement.— Circular Order, 29th January 
1861.—Birt sankalp and khushust sankalp tenures. 
—A provision in the Chicf Commissioner's Circular 
Order of 29th January 1861 in effect declares that, 
to found a claim to a birt tenure in Oudh, possession 
inust be shown to have existed in 1855, the year be- 
fore annexation. ‘This was assumed, for the pu 
of this decision, to have had the force of law at the 
time when the Financial Comminsioner rulod, in Cir. 
cular Orders 5 and 6 of Sth June 1868, that “a 


claimaut who cannot prove asion of his sankalp 
holding in 1262-63 Fusli (1854-65) has no Loews 
standi in Court.” Whether ri rhe treated by the 
Uudh Courts as an enactinent of limitation, or rather 


to be considered as a disability affecting title, this 
provision was repealed by the effect of Acts XVI of 
1866, section 5, and XIII of 1866, section 1, the suit 
of a birtiah becoming thereupon cognisable, notwith- 
standing that he amish not have been in possession in 
1855. The words of limitation in the Circular Order 
apply to all birt tenures, including those that are 
termed “sankalp,’’ when the latter are in the nature 
of birts. Rules J and II in the schedule of the Oudh 
Sub-Settlement Act, XXVI of 1866, held not 
exclude the plaintiff, he having shown that he, 
those through whom he claimed, did not, in the 


( 4007 -y~ 2 pedir oF cAsES, 


OUDE SUB-SETTLEMENT AGT (4xXVI 
OF .1666).—Under-proprietary right in 
Gudh—continued, , ye : 

words of those rules, hold the land, “through pri- 

or by favour of ‘ the talookdar,’ but held by an 
under-proprietary right, under contract ‘ pucks,’ with- 
some e of continuousness, since the vil came 
into the talooka.’”? Drie Bigar Sina o. GoPpan Dat 

Panwpay .1, L. B. 6 Calc., 318: 6 C. Is. R., 146 

(lL. BR. 71. A. 17 


38. Right of tenant under talook- 
dari settleoment.— Tenancy-at-will.—Right of re- 
sumption.—Absence of under-propristary right.— 
At the confiscation and restoration of Oudh lands in 
1858, it was intended to settle and restore, under 
regulation, to the talookdars, with certain exceptions, 
the talookdars’ rights, and also to protect as far as was 
necessary, by sub-settlement or otherwise, the exist- 
ing rights of the occupiers; but there is nothing to 
show any intention to advance beyond what the rights 
were at the time. Where the relation of talookdar 
and tenant ata rent of land within a talook has been 
shown to have existed at that date, and since the ten- 
ant cannot defeat the talookdar’s right of resumption 
on due notice, notwithstanding a lengthened duration 
of tenancy, he is entitled to an under-proprietary 
right, either on the ground that, by reason of this 
state of things having brought im within the mean- 
‘ing of ph 2 of the schedule to Act XXVI of 
1866, or on the ground that time and undisturbed 
enjoyment have ripened his holding into a species of 
ownership. The issues between the parties raising 
only the question of some fori of proprietary right, 
stil, if the tenant had shown any right wkatever to 
remain undisturbed by tho talookdar such right would 
have been considered on this appeal, and would have 
received effect. The allegation of a grant in perpe- 
tuity in 1826 at a rent to be varied according to the 
amount of revenue payable by the talookdar, not hav- 
ing bees proved, but the existence and origin of a 
tenancy having been’ shown at a rent, paid down to 
the commencement of the suit,— Held that length of 
enjoyment, coupled with such payment of rent, could 
give no greater force to the tonant’s right than it 

possessed. Rowan SINGH vo. SuRat 


Won : 
"(L L, R., 11 Cale, 816: L. R121. A, 25 


QUDHE TALOOKDARS’ RELIEF ACT 
'“CZKIV OF 1870). 


. s. 3,— sporkecs te of lands 
under management.—A talookdar, the management of 
whose talook at the time was vested in an officer ap- 
pointed under section 3 of Act XXIV of 1870, made 
ay instrument purporting to hypothecate the talook 
to secure payment of money borrowed by him. Held 
that, as the document contained no personal contract 
to pay.out of personal estate, or any estate other than 
the talook, it was unnecessary to consider whether a 
talookdar, whilst his talook is under management 
in pursuance of the provisions of the above Act, is 
gomipetent to make a personal contract, this being 
an rb apnea of the property falling within 
4, clause 3 of the Act, and invalid within its 
meaning. Nanoram Dass cv. Sao Panaasu Since 
' {LL BR. 10 Calc, 740:L,R, 11 LA. 83 
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OUDH TALOOKDARS’ RELIEF AOT 
(XXIV OF 1870)—«entinued, 


: 8s. 10.—Appeal.—Appeal allowed 
though presented after time.—Case in which, having 
regard to exceptional circumstances and exceptional 
legislation, an appeal to the Commissioner of Division 
against a decision of a manager i see under the 
Oudh Talookdars’ Relief Act was held to have been 
rightly allowed, although preferred long after the 
period of six weeks prescribed section 10. It 
appeared that the appellant in the Court below was a 
minor and ae aa of exercising his right to appeal 
except through the manager, who himeelf made 
the order appealed from, and that the respondents 
(present appellants), had, after the expiration of the 
said six weeks, themselves prayed for a judicial de- 
termination of substantially the sanre questions as 
were raised by the present appeal. RAMJsIsDAs v. 
BHaGwan Bax ‘ .§ LBV 61.A, 197 


8. 25.— Manager not made party *» 





"euit.—Eiffect on decree.—Where a manager of the 


estate had been appointed under the provisions of 
Act XXIV of 1870 (The Oudh Talookdars’ Relief Act), 
but had not been made a party to a suit relating 
to the right to succeed to the tulookdari,— Held that 
the omission did not, under section 25, affect the 
validity of the decree between the partics. PsERTas 
NApnain SINGH v. TRILOKINATH SINGH 

(I. L. R., 11 Calc., 186: L, R., 11 I. A. 297 


OWNERS AND OCCUPIERS, FINE 
IMPOSED ON— 


See BEnaaL Munrorpat Aot, III or 1864, 
8. 67 e e ° B. L. R., Ap., 9 


OWNERSHIP, INTENTION AS TO 
JOINT—OR SEVERAL— 


See Hinpu LAaw—PAartTITION—REQUISITES 
FOR PaRTITION. 
(I. L. R., 4 Cale., 425, 434 


OWNERSHIP, PRESUMPTION OF— 
See BOUNDaRY , - OW. R., 426 


See RoaD, OWNERSHIP OF— 
LL. R., 4 Calc, 206 


1, —————- Ownership of tanks.— Posses. 
sion sufficient to bring suit.—In a suit to recover pos- 
session of the beds of tanks which, though gradually 
reclaimed and made fit for cultivation by defend- 
ants, were situate within plaintiff’s mal estate, and 
had been measured and recorded in the zemindari 
chittahs as the khas khamar and unfit for cultiva- 
tion,— Held that plaintiffs being unable from the 
nature of the ground to show any direct acts of 
ownership, the presumption was that until the act 
of defendant dispossessing them they were suffigient- 
ly in possession to enable them to maintain their 
right of suit. Ru¥yavuTooLnan Cwowpaey v. Suv- 
SHEE SHIKHUR BANERJEE . . 14 WW. 2B. 57 


2. Enjoyment of fruit on trees.— 
Disputed right to possession.—Where the question 
as to possession was doubtful, a Civil Court was held 
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. OWNERSHIP, PRESUMPTION OF .— 
Enjoyment of fruit on trees—contimed. 


to have committed no error of law in ‘presuming 
ownership from the fact of enjoyment of the fruits 
of trees growing on the disputed land. Dot GosIND 
Goorto v. Batoo alias CHUNDER CHUCKER- 
BUTTY . P ‘ ; . 223 W. B., 405 


3. Unoultivated lands.—Posses- 
ston.— Title. —Lands which have never been occupied 
for cultivation, ami which are of such a nature and 
description as that no one can be said to be in posses- 
sion, may be presumed rightfully to belong to the 
parties with whom the title rests. MoooHzs Ram 
MaJsHzE eo. BISSAMBHUR Rox CHOWDHRY 

(22 W. R., 410 


See SUNNUD ALI 0. KURIMOONISSA 
(Oo W. B., 124 


LEELANUND SINGH vo. BASHEEROONIGSA 
@ (16 W. R., 102 


4, ———— Act of ownership.—Suit for 
possession.— Disputed possession.—In a suit for pos- 
session, where it was found not only that all the land 
in dispute was comprised within boundaries specified 
in documents admitted by both parties, but also that 
plaintiff had for a long time stored bamboos and 
wood on one portion and grazed his cattle on another, 

eld that these acts of ownership, taken in con- 
netion with the specification of boundaries, left no 
doubt that the lands concerned were the property of 
the plaintiff. Ram Narain Roy v. NILMONEE 
ADHIKAREE . . ° - Bw. R., 144 


5. Measurement and 
mapping by Ameen. —Where an Amcen measured and 
mapped land, and altered his m4 on objection made, 
the proceedings, as being merely upon paper, and not 
interrupting the actual possession or occupation of 
the land, were held not to ansount to an act of owner- 
ship by cither of the parties concerned, or to affect the 
question of possession. JanoxeE Natu CHOWDHEY 
vo. BRoseNDRO Coomak Roy CHoowpuHRY 

{26 W. R., 65 


Walls of adjoining buildings on same foundation. 
— Where the external walls of two adjoining houscs 
which now belong to different owners, but which at 
one time were the property of the same person, havo 
been erected wholly or partly on the same foundation 
wall, and there is an entire absence of cvidence on 
either side as to the dates of the several] purchases, or 
of the terms on which they were made, the prosump- 
tion is that the line of demarcation of the two pro- 
perties is that indicated Age superincumbent walls. 
Rapga Monvuy Rox ¢. Cuumpsr Dass 











DIGEST OF CASES,” ~ 


{2 C. L. B..377 + 


. € 426 ) 


OWNERSHIP, PRESUMPTION -oF,- 
Adjoining buildinge—continned, 


7. Diversion of toad. Righs 
of owners Of land adjoining old road.— Public road. 
—There is a presumption that a highway, or waste. 
land aston, thereto, belongs to the owners of the, 
soil e adjoining land. Nina CHAND 0. ASMA? 
Aur Kuan ‘ . . LL.B, 7 All, 368 


8. Forest lands in Malabar,— 
Hindu law.—Pr 'y in the sotl.— Right of Seve- 
reign.—In the district of Malabar and the tracts ad» 
ministered as of it, there is no presumption 
that forest lands are the property of the Crown. AO. 
cording to the Hindu law, a right to the possession of 
land is acquired by the first person who makes @ 
beneficial use of the soil, the right of the Sovereign 
being to assess the occupier torevenue, SEORBTARY 
or SratTs FoR INDIA v. ViRA RAYAN 


LL. BR. 9 Mad, 178 


9. ——_—_—_——- Forest lands.—.4ots ofownership 
— Property in the soil.-—In a suit to recover forest land 
from Government, the plaintiff having proved that 
he and his ancestors had cut wood, pastured cattle, and 
gathered forest produce in certain forests for fifty 
years, the lower Court held that such acts of enjoy- 
ment were only evidence of an casoment and not of 
adverse possession. Held that these acts, as they had 
been done under the belief and assertion that the 
said tracts formed portion of the zemindari, dnd that 
the plaintif,¥andehis ancestors were owners of the 
said tracts, were evidence of adverse possession. In 
princific, an act done is one of ownership or evidence 
of an easoment, according as the person aélng it asserts 
general ownership or a particular right in another 
property. The enjoyment of any right of ownershi 
over the soil is primd facie proof of ownership 
the soil. Where, therefore, the lower Court found 
such an enjoyment of a forest as proved title to the 
profits thereof, and such enjoyment was accompanied 
with an assertion of ownership of the soil,—Held 
that the Court was bound to find a title to the soll 
established. SIVASUBRAMANAYA 0. SSORETARY OF 


Stats vor Iurpa . . LuBk.o Bad. S85 


OWNERSHIP, TRANSFER OF— 


See ComtTuact Act, s. 78. 
(1. L. BR. 4 Cale, 801 


See CaSBS UNDER VENDOR AND PURORASER. 








OWNERSHIP IN THE SOIL. 


Seo Puusions Act, 1871, s, 3. 
(I. L, R. 1 Bom, 538 


